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jts A Very Substantial ‘Saving 
Presuming ‘that the present rate of postage does not change in 
4297 and you switch over to Regd. Book Post despatch of your A.L R. 


xmonthly ‘part, by paying the full annual ee in-advance, you 
ave every month Rs. 2.55 as per break-ups below : 


V.P. P. Charges me Rs. 1.50 
V.P.P. form price wv Re 0.05 
V.P. M. O. Commission -aœ Re 1.00 

Total .. Rs. 255 


Thus, you will be saying a yery substantial amount of Rs. 30 60 
the year. | 

To avail of this substantial saving, why not remit your annual 
subscription (i.e. Rs. 275.65) so as’to reach us on or before 1-12-1977, 
|. nith will also ensure regular supply of parts per Regd. Post right from 

_ ae month of January 78. 
Remittance by Draft will be preferred to save you payment of”. 
= 3ank Collection charges @ 50 paise per hundred subject to a minimum. 
* Rs. 3 /- in case of remittance by cheque. 


SALES MANAGER. 


Subseription (4) Monthly Rs. 20/., (Inland) Postage & Packing extra. 
(2) Annual Rs. 240/., (Inland) Postage & Packing extra, 











i BN A, 1. R. COMMENTARY r 
Fol. 1 already despatched. Vol. 2 In Pross, 
The Most Eagerly Awaited Book in the Legal Circles 





The Code of Civil Procedure, 1908 
(Ag Amended by Act No. 104 of 1976) 


9th EDITION (1997) ~ 
By ' 
CHITALEY & BAKHALE 


ao he aa a ee 

im 3 Volumes j- ee) 3 
Amending Act No. 194 of 1976 has brought about sweeping changes in the 
Code, These changes have made a new edition of our popular commentaries on the © 


Civil Procedure Code, as amended up-to-date, very urgent and necessary, -d 


The Commentaries have been thorcughly revised in the light of the recent - 
statutory changes and most up-to-date Case-law, The new edition will be the first 
full-fledged commentary on the amended Code, As in the previous editions, all State - 
and High Court amendments would be included, 


etn x 






SPECIAL FEATURES 


1. Text of the entire amended Code in { 3. ‘Exhaustive, analytical, lucid & simple 
Vol. 1. l treatment. 
4. Up-to-date Case law, {up to end of 1976). 


2, Full Statement of Objects & Reasons, 5. Systematised treatment with Synopsis; 


Notes on Clauses; Extracts from the appropriate headings, Cross-referencess 
Joint Committee Report also at relevant ete. 9 
places. G. Topical Index. | 


PRICE: Rs, 75/- per Vol, Post free, i, e. Rs. SCO/= for the set, Carriage free. 
Full advance payment carries 124% cash discount, i 





Plaasa book your örder weth ouy Travelling Representatives 
Or 
write direct to 
The Sales Manager, 
ALL INDIA REPORTER LTD. 
| Post Box No. 209 
Congress Nagar. NAGPUR.450072, 
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A COMMENCEMENT OF AN ACT > 


(or its provision} 
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Land Acquisition Act (1894) and Land Acquisi- 
tion (Companies) Rules, 1963, enforced in State 
of Sikkim on 8-9-1977 — [See S. O. 663 (E), 
D/- 8-9-77] Gaz. of India; 8-9-1977, Pat II- 
S. 3 (ii), Ext., P. 2545, a 


. 
a 
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Motor Vchicles (Amendment) Act (1977), S. 1 (2) 
— Sections 4, 5, 7 (1), 12 & 18 of the Act en- 
forced on 1-9-1977 — [S. O. 647 (E). D/- 
1-9-77] — Gaz. of Indie; 1-9-1977, Pt. I- 
S. 3 di). Ext., P. 257 i 
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NOMINAL TABLE 
(NOC) :— Indicates Notes of Cases 


Abdul Aziz v. State Raj 226 
Abdul Rahman v. Rameshwar Prasad 

All 470 

Achalmal Singhvi Dr. v. Chano Khan & eer 

aj 2 

Additional Commr. of Income-tax, Gujarat v. 

M/s. Swastik Mineral Corporation Ghandidham 

SC 2194 

Amar Nath y. State of Haryana SC 2185 

Amrutlal Mangalji Joshi v. Arab Timbdi Juth 


Sevadayi Sahakari Mandli Ltd. Guj 186 
Ananthamathi v. Ratnavathi Kant 201 
Animuthu v. Gandhiammal Mad 3872 
Anklesaraia R. D. Dr. v. Kamala Roy 

Cal 464 
Attukkaran y. State of Tamil Nadu SC 2170 


Balkrishna Raghunath Gharat v, Sadashiy Hiru 
Gharat Bom 
Balwant Singh v. State of Bihar SC 2265 
Bareilly Electricity Supply & Co. Ltd. v. State 
Cal 426 
Barium Chemicals Ltd, v. Bombay Industrial & 
Chemical Company Andh Pra 400 
Bedi H. S. v. Dhani Devi Him Pra (NOC) 333 
Bejoy K. Swaika v. Shyam Sunder Cal 455 
Bhaba Nanda Sarma v. State of Assam 
SC_ 2252 
Bhabatosh Battacharyya v. First Industrial Tri- 
bunal Cal 446 


Bhagatram Goyal v. Gupta Cables Pvt. Ltd. 


Cal 451 
‘Bhagwan Vishwanath Phadnis v. Bhaskar Digam- 
ber Choudhary SC 2183 


Bhanti O. P. Dr. v. Sri Ram Nagina Misra 
All (NOC) 312 
Bhaskar Manuel Ugargol v. Henrita Immanuel 
ujar Kant 199 
Bhuwal v. Deputy Director of Consolidation 
Pratapgarh All 488 (FB) 
Bihar State Board of Religious Trust v. Rame- 
shrey Prasad Pat 272 
Bikram Dass v. Financial Commr, SC 2221 
Bilas Thakur Smt, v. Tahsildar-cum-Revenue Of- 
ficer, Bargarh Orissa 208 
Binani Brothers Pvt, Ltd, v. Hindustan Cables 
Ltd. Cal (NOC) 323 
Brij Mohan v. State All (NOC) 3811 
Brinda Bala Debi v. Gour Mahoto Cal 441 
Carborandum Universal Ltd. v. R. Balasubra- 


manian 
(Chander Kali Bail v. Jagdish Singh Thakur 
: SC 2262 
Chhaganlal Devchand v. Navalkunwar Talak- 

chand Guj 180 (FB) 
Commr. of Income-tax, Kerala v. Dharmodayam 

& Co. SC 2211 
Corporation of Calcutta v. Pulin Chandra Daw 
Cal 443 


Deo Nath v. City Board, Shajahanpur 
- All (NOC) 318 
(November) 1977 Indexes/1 


Dhani Ram y. Dy. Director of ace a 
Dhan Kumar Jain v. Delhi Administration 
SC 2207 
Dharmalinga Thevar v. Thayumana Thevar 
Mad 338 
Dharmendra Kumar v. Usha Kumar SC 2218 
Durgapur Projects Ltd. v. Graphite India Ltd. 


Cal (NOC) 322 
E. V. Desilva Mrs. v. E. T. Desilva 


Punj 311 (SB) 
Fakhra Begam v. State of U. P, 
: All (NOC) 313 
Firm of Shamlal & Co. v. V. R. C. Rajagopala 
Chettiar Mad 340 
Food Inspector, Corpn. of Calcutta v. P. Moosa 
Koya — See SC 2182 
Foundation Overseas Ltd. v. Punjab National 
Bank Lid, Cal 428 


Gandhi Harijan Ucchtar Madhymik Vidyaleya v. 
Director of Education, Delhi Administration 


Gopilal Jain M/s. v. State 
Gulam Hussain v. Addl. Rent Controller, Hydera- 


bad Andh Pra 897 
Gupta G. S. v. Basheer Ahamed Kant 193 
Hafiz Ali Khan v. Mohd. Ishaq All 469 


Hargobinda Das v. The Assam Board of Revenue 
ae Gauhati (NOC) 329 
Hari Waman Rao v. Pappula Narsimulu 
Andh Pra 3871 
Harjeet Singh v, Parshotam Das 
J & K (NOC) 335 
Hausila Bux Singh v. State of U, P. All 474 
Hayara Bai v. Mohammed Adami Sait 
Sa Mad 874 
Heckett Engineering Co. v, Their Workmen 
, ; SC 2257 
Hiralal Mallick v. State of Bihar SC 2236 
Hukumchand Insurance Co, Ltd. v, Bank ot 
Baroda Kant 204 
Jai Hanuman Trading Co, Pvt. Ltd. v. Commr. 
of Income-tax Punj 314 (FB) 
Jala Bano-v, State of Jammu & Kashmir 
2220 


SC 
James Thomas M. v. Hon’ble the Chief Justice 
represented by the Registrar, High Court of 
Kerala Ker 166 (FB) 
Jaswant Kaur Smt. v. Harpal Singh 
Punj 341 (FB) 
Jamunaram Kahar v. Sachinanda Pandey 
Gauhati (NOC) 328 
Jayata Prasad Singh v. Dy. Director of Consolida- 
tion, Varanasi All 
Jhandu Singh v. District Judge, Fatehpur 
I (NOG) 817 
Jhau Lal v. Nagar Mahapalika, ran ANA l 


, All 
Joharilal Soni v. Bhanwari Bai SC 208 
Jokam Reddy v. Gokar Mallaiah 
-+ Andh Pra 367 
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Kahan Chand Makan v. B. S. Bhambri 
Delhi 247 
Kalawati v. Nalagarh Dehati Co-operative Trans- 
port Society Ltd. Him Pra (NOC) 881 


Kalidindi Lakshminarasaraju v. State 


Andh Pra 355 - 
Kamalam M. v. Dr. V. A. Syed Muhammed 
Ker 163 
Kamal Ray Smt. v. Bhagabat Singh 
$ : Orissa 206 
Kanbi Harji Hira Dubasia v. Kanbi Vasta Arjan 
Limani Guj 189 


Karunakar Pradhan v. Tahsildar, Pallahara 

Orissa (NOC) 342 
Kashi Nath Tewari v. Mangroo Lal All 472 
Kehar Dass v. Tarak Singh Punj 336 


Kesari Lal v. Sub-Divisional Officer, Ramgaj- 


man aj 
Kesoram Industries & Cotton Mills Ltd. v. Union 


of India Ca] 459 
Kewal Krishan Puri v, State 
Punj 347 (ED) 
Kharak Singh v. State Punj 33 


Khazir Moh’d Ganai v, Ch. Mustaffa Bhat 

J & K (NOC) 387 

Kishore Singh v. State of Madhya Pradesh 
C 2267 
Kothapalli Malla Reddy v. The Govt. of Andhra 
Prades Andh Pra (NOC) 320 

Kumaraswami Gounder v. Subba Gounder 
Mad 353 

Kurukshetra University v., State of Haryana 
; SC 2229 
Lake Place Co-operative Housing Society Ltd. v. 
Dr, Basudev Banerjee Cal (NOC) 324 
Lakshmi Devi v., Kala Devi All 509 


Lall S. B. v. Registrar of Co-operative Societies 

Delhi 236 

Life Insurance Corporation of India, Kanpur v. 

tate All (NOC) 315 
Madh. Pra S. R. T. C. v. Ramchandra 

Madh Pra 243 (FB) 

Madhya Pradesh State Road Transport Corpora- 

tion v. Zenabhai SC 2206 


Madras Steelware Industry v. Joint Chief Con- 
troller of Imports and Exports, Madras 


Mad 377 
Makkala Narsimlu v. Gunala Raghunandan Rao 
Andh Pra 374 
Mahommed Ismail Khan v. Md. Mohboob Ali 
Andh Pra 868 
Mahommed Salih Sahib v. T. C. Adam Sahib 


Mad 368 
Mangali Singh v. Prescribed Authority 
All (NOC) 314 
Mangal Thakur v. Sundar Bhagat Pat 282 
Maria Artimisia Ferreira v. Maria Arcangela Ana 
Conceicao Especiosa Silveria 
Goa (NOC) 8380 


Meek Singh v. State Him Pra (NOC) 384 
Mehta Teja Singh & Co. v, Union of India 
Ei Delhi 2381 
Miran Devi v. Birbal Dass SC 2191 
Monthrapalli Padippura Atta Koya, Androth Island 
v. Neelathypura Kunhi Seethi Koya Thangal 
Ker (NOC) 339 
Municipal Corporation of Delhi v. Hans Raj — 
See SC 2182 
Nagamalai Thevar v. Pandaram Mad 347 
Nandipati Somireddy v. State Andh Pra 377 
Nandjee Sahu v. Mangal Bachia All (NOC) 316 
Nandkumar v. State Industrial Court, Indore 
Madh Pra 254 (FB) 
Nandlal Sohanlal v. Commr, of Income-tax 
Punj 320 (FB) 


Narasimha Rao N. v. Commr. and Spl. Officer 
In-charge, Adoni Municipality 
Andh Pra 380 


Narendra Madivalapa Kheni v. Manikrao Patil 


SC 2171 

Narinder Singh v. Rattan Chand 
- Delhi (NGC) 327 
Nehru Motor Transport Co-operative Society Litd. 
v. Dy, Registrar, Co-operative Societies, Jodh- 


ur Raj 233 
palnie S. v. K. Veradammal Mad 342 
Prafulla Chandra Deo v. Kasinath Misra 

Orissa 198 
Pramod Kumar Tiwari v. Badri Narain Pandey 
All 479 
Prem Prakash Gupta v. Union of India 
All 482 
Probodh Chandra Roy v. Life Insurance Cor- 
poration of India Cal (NOC) 325 


Punjabhai Prabhudas & Co. v. Sakinaben Moha- 


mabhai Guj 179 
Purtabpore Company Ltd. v. State Pat 283 
Pushpa v. Ganpatsingh Raj 216 


Pushpa Devi v. Commr. of Income-tax, New Delhi 
SC 2230 


Madh Pra {NOC) 340 
Rajasthan State Road Transport Corporation, Jat- 
pur v. Kalawati Raj 286 


Radheylal v. Ratansingh 


Ramaswamy Naicker N. v. V. G. Ramaswamy 
Nicker Mad (NOC) 341 
Ramjiban Shah v, State Pat 269 


Ram Pratap Singh v. District Dy, Director ‘Con- 
solidation-cum-Collector, Allahabad 
All (NOC) 319 


Randhir Singh v. State of Haryana SC 2209 
Ranga Iyengar v. Sivaswami Pandaram 
Mad 864 


Rattan Devi Jamwal v. Union of India 
T & K (NOC) 336 
Remo Paul Altoe v. Union of India SC 2255 
Revanna Siddappa Hadri v. Asst. Commissioner, 
Indi Division, Indi Kant (NOC) 388 
S. S. Khader Mohammed Rowther & Co. v. G. S. 
Sundaram & Bros. Mad 379 
Sanatan Mohapatra v. Hakim Mohammad Kazim 


Mohmmad Orissa 194 
Satvanarayana Khubchand Carva v. Ramchander 

Laxmi Narayan Karva Andh Pra 860 
Shah Prabhudas Gulabchand v. 


Eurasian Equip- 
ments emicals Ltd. za: 9 
Shankuntala Sahawala v. Director of Public In- 

structions II, Hyderabad 
Andh Pra 381 (FB) 


Shanta Devi v. State Pat 268 

Sheik Khalilur Raheman v. Estate Officer, 

Bhubaneshwar Orissa 201 
Shripatrao Dajisaheb Ghatge v. State 

Bom 384 (FB 

Shukla Manseta Industries Pvt Ltd. v. Workmen 

employed under it SC 2246 


Shyam Charan v. Sheoji Bhai SC 2270 
Shyam Kumar v. Budh Singh Raj 238 


Siri Krishan Bhardwaj v. Manohar Lal Gupta 

Delhi 226 
Sri Krishna Textiles v. J. R. Exports (India) 

Mad 339° 
Sivadasa Menon v. Sunna Sahib Ker 187 
Sri Brindavan Hotel, Hyderabad. v. Conciliation 
Officer, Hyderabad Andh Pra 386 (EB) 
Srinath Sharma v. State Transport Appellate Tri- 
bunal, Rajasthan, Jaipur Raj 221 
Srinivasa Pillai V. v. Agent of Life Insurance Cor- 
poration of India, Madras Mad 381 
Punj 312 
Cal 457 


State v. Bharat Timber Store 
State v. Dhanesh Bijoy Sahana 


Ojha 
' State of Kerala v. Alaserry 


Pat 258 


B. 
Muhammad —~ 


State v. R. 
See SC 27182 

State of Kerala v. Krishnan 
See SC 218 


Bhuvandran — 


2 
_ State of M. P. v. Galla Tilhan Vyapari Sangh 


220 
State: of Mahazashtra v. M/s. Shantilal Maliclas 
Gujarathi SC 2182 
State of Orissa v. ou Jona SC 2201 
State of Uttar Pradesh v. Mohammad Musheer 
Khan, SC 2226 
State of Uttar Pradesh v. Sarjoo Devi SC 2196 
Subramania Maudaliar G. v. Ideal Finance Cor- 
poration, Partnership Firm. Mad 358 
Sumitra Devi v. Swazan Singh 
Delhi (NOC) 326 


Suryanarayana Rao A. v. Paidi Thoyajakshamma 


ro 


t 


£ 


Andh Pra 859 
'Tahsiidar v, Shyam Lal All 466 
Tarlok Chand Butail v. Union Co-operative Fire 
and! General Insurance Society Ltd. 
Him Pra (NOC) 382 
Tarzan Hosiery (P) Ltd, v, Their Workmen 
SC 2195 
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12, I. C. Bose Road Tenants’ Association v. Col- 
lector of Howrah Cal 487 
Union of India v. Karasandas Jethabhai & Co. 
Guj 183 

Uttar Pradesh State Electricity Board v.. Goel 
Electric Stores, Chandigarh All 494 


U. P. State Electricity Board v. Lakshmi Devi 
All 499 


Sehga 
U, P. State Electricity Board v. Mahmood Hasa 
Khan All (NOC) 810 


Veerabhadramma V. v. P. Ramiah 
AP (NOC) 821 
Velayudhan Nair A. P, v. State of Kerala 
Ker 181 (FB) 
Venkataramana Subraya Bhat v, Timmappa Ven- 
katraman Hegde Kant 203 


Yamunabai Govindrao Mahajan v. Nagpur Im- 
provement Trust, Nagpur Bom 405 

Yaragatti M. M. v. Vasant Siddoji Jadhav 
Kant 196 


Zakir v. Mohammad Hussain Khan All 476 
Zumard-ul-Nisa v. Custodian of Evacuee Pro- 
perty Deihi 251 





SUBJECT INDEX 
(NOC) :-—- Indicates Notes of Cases, 


ACT OF STATE 
See Constitution of India, Arts. 226 and 300. 


ADMINISTRATION OF EVACUEE PROPERTY 
ACT (31 of 1950) 
5. 2 (d ü} — “Evacuee” — Declaration of 
property as evacuee — ae eee granted by 
notificatiom — Person coming back to India in 
3947 ang living in house since then — She cou 
net be declared! evacuee, AIR 1972 Delhi 288, 
Overruled! Delhi 251 C 
——S§. 8 (Z-A) — See Ibid, S, 46 
Delhi 251 B 


——S., 46 — Bar of jurisdiction —. Writ jurisdic- 





tion under Art. 226' or 82 is not barred 


Delhi 251 A. 


——Ss.. 46 and 8 (2-A) —- Declaration — Vesting 

of property — Effect of S. 8 (2-A) —- Suit to 

challenge. declaration held not maintainable 
Delhi 251 B 


ADVERSE. POSSESSION 
See Limitation Act (1968), Art. 65, 


ALLAHABAD HIGH COURT GENERAL 
RULES (CIVIL) 
See under High Court Rules and Orders, 


ANDHRA PRADESH (ANDHRA AREA) 
VILLAGE OFFICES SERVICE 
RULES (1969) 

—R. 75-A — Nature of rule is procedural — 
Parties cam avail of remedy under so long as the 
proceedings: are pending and not become final 

O Andh Pra (NOC) 320 
ANDH, PRA,(ANDH, AREA) TENANCY ACT 

(IS of 1956) 

See under Tenaney Laws. 

ANDHRA PRADESH COURT-FEES & SUITS 
VALUATION ACT. (7 of 1956) 


See under Court-fees and! Suits Valuations, 
ANDHRA PRADESH LAND REFORMS (CEIL- 
ING ON AGRICULTURAL (HOLD- 
INGS) ACT (1 of 1978) 

See under Tenancy Laws. 
ANDHRA PRADESH SHOPS AND ESTABLISH. 
MENTS: ACT (15 of 1966) 
See under Shops and Establishments, 





ANDHRA PRADESH (TELANGANA AREA) 
TENANCY AND AGRICULTURAL LANDS 
ACT (21 of 1950) 

See ‘under Tenancy Laws. 

Appellate Court 

—Powers of Supreme Court, appeal by special 
leave —~ See Constitution of India, Art, 186. 

ARBITRATION 

—-Arbitration agreement —- See Arbitration Act 
(1940), S. 2 (a). 

ARBITRATION ACT (10 of 1940) 
S, 2 (a) — Substitution of another arbitra- 
tor in place of a named arbitrator — No fresh 
agreement takes place Pat 258 B 
S, 8 and First Schedule, Cl, 2 — General 
conditions of the contract laid down in Book of 
1955, Cl. 63 (8) (b) — Condition regarding ap- 
pointment of an Umpire — Directory 


Guj 188 A 
eD 8 —: See also Ibid, S. 20 
Him Pra (NOC) 332 D 
wD, § —~ Contract of insurance — Dispute — 
Ap ointment of arbitrator — Serious allegation 
of fraud in the contract — Appointment of arbi- 
trator held was not illegal 
Him Pra (NOC) 3882 A 
D, 9 — See Ibid, S. 20 
Him Pra (NOC) 332 D 
w, I8 — Arbitrator’s jurisdiction to award 
interest —- “Interest on blockage of amount” 
claimed —- Entire dispute including this claim 
referred —- Arbitrator can award interest 
À Pat 258 C 
DS 14, 80 — “Misconduct” meaning of — 
Refusal to summon production of important evi- 
dence is misconduct — Arbitrator must follow 
principles of natural justice Delhi 231 A 
-—-SS. 20, 8 and 9 — Insurance Contract — 
Dispute -- Reference of dispute to arbitrator — 
Unilateral reference by one of parties is illegal 
Him Pra (NOC) 332 D 
D. 30 — See also Ibid, S, 14 Delhi 231 A 
9, 80 — Alteration of award — Altera- 
tion bearing signature of Arbitrators —- Award 
held not bad Cal (NOC) 322 A 
~~, 80 — Absence of separate award for each 
claim —- Claims dealt separately —. Held no il- 
legality in procedure Cal (NOC) 822 B 





> 
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ARBITRATION ACT (contd.) 
—_—-§, 80 — Error of Law — Reference of ques- 
tion as to whether interest on overdraft can be 
treated as interest on loan — Question being 
one of law, decision on it even erroneous can- 
not be interfered with by Court 
——S, 80 — Award partly good and 
— Setting aside of Delh 
———S, 80 — Ground for setting aside award — 
Arbitrator not giving reasons of his finding — 
Award not vitiate Guj 183 C 
—_-§, 82 —- Award not made rule of Court — 
Suit by party to arbitration agreement on same 
cause of action — Not maintainable Punj 336 
—-—§, 84 —- Stay of suit and reference to arbi- 
tration —- Suit against vendee and selling agent 
for recovery of sale money — Existence of arbi- 
tration agreement between plaintiff (vendor) and 
selling agent only — Dispute between parties 
cannot be referred to arbitration so far as vendee 
is concerned nor the single claim can be split up 
for referring to arbitration between vendor and 
selling agent and to be tried by Court against 
vendee alone — Suit cannot be stayed 

Andh Pra 400 


—-S, 89 — Interference by High Court — Ap- 
parent error in award necessary for interference 
Cal (NOC) 322 C 
—-—§s, 89, 41 — Letters Patent (Calcutta), Cl, 15 
= Order of Court directing registration of award 
— If appealable Cal 455 
———-§, 4] — See Ibid, S. 39 Cal 455 
Sch, I, Cl. 2 — See Ibid, S. 8 
Guj 183 A 


ASSAM LAND AND REVENUE REGULA- 
TION i of 1886) 
w9, 151 ~~ See also Constitution of India, 
Art, 226 Gau (NOC) 329 C 
———§, 151 ~= Assam Land Records Manual, 
R. 105 (8) — Asstt. Settlement Officer disobey- 
ing R. 105 (8) while converting annual patta into 
periodic —. His order set aside in revision — 
Validity Gauhati (NOC) 329 B 


ASSAM LAND RECORDS MANUAL 
— At, 105 — Assam Govt. Order No. RS, 148- 
67-155, Dj- 28-3-1968, Para 5 —. Effect of Para 
5 on R, 105 Gauhati (NOC) 829 D 
~—~—R, 105 (8) — See also Assam Land and Re- 
venue Regulation (1 of 1886), S. 151 

Gau (NOC) 329 B 
———-R, 105 (8) — Whether statutory binding 
nature of Gauhati (NOC) 329 


BENGAL MONEY LENDER’S ACT (1 of 1940) 
See under Debt Laws. 

BIHAR LAND REFORMS (FIXATION OF 
CEILING AREA & ACQUISITION OF 
SURPLUS LAND) ACT 
(12 of 1962) 


See under Tenancy Laws. 
BOMBAY COURT-FEES ACT (36 of 1959) 
See under Court-fees and Suits Valuations. 
BOMBAY MONEY LENDERS ACT (81 of 1947) 
See under Debt Laws. 
CIVIL, PROCEDURE CODE (6 of 1908) 
S, 9 —- Jurisdiction — Revenue Court or 
Civil Court — Substance of plaint decisive 
Raj 238 
_-§, 11 — Res judicata — See also Houses 
and Rents — Tamil Nadu Buildings (Lease and 
Rent Control) Act (1960), S. 10 Mad 379 
1 and 47 — Constructive res judicata 
=» Principles applicable to execution 
ings — objections to execution must 
at the very first opportunity 


renee 


tema IS, 


e taken 
Raj 216 


VA l 


CIVIL P. C. (contd,) 

5, 20 — Choice of forum by agreement for 
one place — Cause of action against one of de- 
fendants (mon-party ta agreement) arising in an- 
other place — Place of suing Cal 449 


———S, 20 — Jurisdiction of suits —- “Subject to ` 


jurisdiction of Court at particular place” — Effect 
of clause in contract on jurisdiction of compe- 





tent Court Cal 451 C 
-—§, 20 — Contract Act (1872), S. 28 —- Cause 
of action — Insurance contract —~- Conferring 


jurisdiction on particular Court by agreement — 
alidity Him Pra (NOC) 332 C 
——-§, 47 — See also Ibid, S. 11 Raj 216 


9S, 47 and 151 — Slum Areas (Improve- 
ment and Clearance) Act (1956), S. 19 (1) (a) — 
Execution of eviction order — Objection that the 
order was nullity for non-compliance of S, 19 fe 
(a) af Slum Act — Pending investigation into o 
jection, whether execution could be stayed 

Delhi (NOC) 326. 
=, 47 — Bulls of judgment-debtor attached 
and placed in custody of surety —- Release of 


bulls on satisfaction of decree — Surety prefer- 
ring claim for reimbursement towards feeding 
charges — Maintainability Mad 338 A 





5S. 47 — Judgment-debtor paying decretal 
amount and seeking release of Balls — Delay 
caused by Court in handing over bulls — Suit 
by judgment-debtor for compensation for depri- 
vation of use of bulls — Maintainability 
Mad 838 B 
-—-—=-§, 60 (1), Expln. II and O. 21, R. 48 — 
“Running allowance” paid to non-gazetted rail- 
way employees — Not exempt from attachment 
Andh Pra 359 
=D. 100 — New question of fact —. Cannot 
be entertained at any appellate stage —- Con- 
stitution of India, Art, 136 | 2262 A 
=OS. 100, 101 — Findings that the landlord 
reasonably requires the property for his own use 
and that he has purchased the property from the 
previous owner — Cannot be challenged in se- 
cond appeal J & K (NOC) 335 A 
S. 104, O. 21, R. 72 — Order granting or 
i ie to grant to the decree-holder leave to bid 
an 
able 








i * 


Mad 358 A 





S. 115 — See also 
(1) Limitation Act (1968), S, 14 
, f Goa (NOC) 880 
(2) Registration Act (1908), S. 49, Proviso 
Andh Pra 371 
3, 115, O. 37, R. 2 (2) — Right under Sec- 
tion 115 — Ambit of — Order refusing to grant 
leave to defendant to defend suit under O, 87, if 
revisable. Civil Revn. No. 855 of 1978 (Delhi), 
Overruled Delhi 226 B 
S. 115 — “Court subordinate to High Court” 
~— Motor Accident Claims Tribunal is not a Court 
subordinate to High Court —. Revision against 
order of such Tribunal not maintainable. AIR 
1972 Madh Pra 125, Dissented from Raj 236 
-—S. 144 — Restitution — Declaratory decree 
Ker (NOC) 339 A 
——S, 144 — Court of first instance —. Which 
is Ker (NOC) 3889 B_ 











set off in an execution sale — Not appeal- y 


« 


( 


: 


é 


. 144 — Court of first instance — Applica- ¥ 


meen 
tion to transferee Court Ker (NOC) 339 C 
-—$, 151 — See also Ibid, S. 47 
Delhi (NOC) 326 
9, 151 — Inherent jurisdiction —. Disputed 








question of facts — Cannot be decided summari- 
ly under this jurisdiction a 

151 — Inherent jurisdiction — Stay of suit 
—— Principles stated Cal 451 B 


CIVIL P., C, (contd.)_ 
——O. 1, R. 9 — Necessary parties —. Suit for 
ejectment by lessee against his sub-lessee — Ori- 
ginal lessor is not necessary party 

Madh Pra (NOC) 340 C 
—O. 1. R. 9 — Misjoinder of parties and causes 
of action — Common questions of fact and law 
arising, single suit against all such persons woul 
not be bad for misjoinder Mad 347 


—O. 5, R. 17 — Service by affixture — When 
can be resorted to Mad 358 B 
——.O, 6, R. 17 — See also Ibid, O. 41, R. 23-A 
Orissa 194 B 

—O, 6, R. 17 — Application for amendment 
— Rejection of application ex parte —- Applica- 
tion for setting aside ex parte order — Setting 
aside order without formal order recalling rejec- 
tion application — Irregularity All 472 
—O, &, R. 17 — Suit for eviction on ground 
of rebuilding — Amendment of plaint for adding 
grounds of subletting and wrongful user allowed 
Cal 464 

——O, 6, R. 17 — Amendment of plaint — Can 
be allowed to avoid multiplicity of suits — Writ- 
ten statement allowed to be amended incor- 
porating new case — Cannot be taken into con- 
sideration Gauhati (NOC) 328 


O. 6, R. 17 — Amendment of pleadings — 
When to be allowed — Second limb of the rule 
is mandatory — Test for allowing amendment 
Mad 368 
——O, €, R. 17 — Amendment enlarging plea 
— Held it was a fit case where amendment 
should be allowed Orissa 194 C 
—0. 9, R. 9 — Conditional order of restora- 
tion — Order to furnish security as condition 
precedent to restoration of suit — Not valid 
Cal 428 A 


Limitation Act 
Andh Pra 367 A 
—O, 9, R. 18 — Setting aside ex parte decree 
— Deferdant not showing any cause for his ab- 
sence on the date of hearing — ee held 
liable to be dismissed All (NOC) 310 


——O. 9, R. 18 — Setting aside ex parte decree 
— ‘Summons not duly served’ — Due service of 
summons —: What constitutes — Limitation 

Orissa 206 
——O, 20, R. 11 (2) — ‘Amendment of decree’ 
— Parties agreeing to payment of decretal 
amount by instalments —- Decree can be amen: 
ed accordingly Kant 203 
O. 20, R. 12 — Decree for damages and 
mesne profits — Mesne profits for the period 
between termination of contractual tenancy and 
passing cf eviction decree — If can be ve e 


SC 2270 
——0O., 21, R. 48 — See Ibid, S. 60 (1), Expln. H 
Andh Pra 359 
—0O. 21, R. 57 — Expression “attached in ex- 
ecution of a decree” — Construction — Dismis- 
sal of ar. execution application for default does 
not put an end to the attachment effected be- 
fore judgment Punj 312 
—0O, 21, R. 68 — Suit under —- When ta be 
filed — Can be filed only after objections under 
©. 21, R. 58 have been decided and disposed of 
— Suit filed under R. 63 when objections under 
R. 58 were still pending decision — Premature 
All 509 A 
—Q,. 31, R. 68 — Scope and ambit of suit 
under — Cannot be equated with regular title 
suit All 509 B 
——O, 21, R. 72 — See also Ibid, S. 104 
Mad 358 A 

















——O., 9, R. 
(1963), S. 5 


——— 


18 — See also 
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, 72 — Absence of notice to judg- 
ment-debtor vitiates an order granting leave to 
bid and set off to the decree-holder 


0O, 2 


CIVIL PF. Co Cont 


Mad 358 C 
——0O. 21, R. 96 — S-e Limitation Act (1963), 
Art, 65 Mad 847 B, G 


—--—-Q, 23, R. 8 — Registration Act (1908), 8. 17 
—- Compromise decree in money suit — Execu- 
tion of Orissa 198 


——O, 38, Rr. 2 and 5 — Application for per- 
mission to sue as pauper — Wilful_ suppression 
of information regarding property owned --- Àp- 
plication should be dismisse 

Wim Pra (NOC) 334 

——-—©, 33, R. 5 — See Ibid, O. 33, R. 2 
Him Pra (NOC) 334 
—_-—O, 37 — See Constitution of India, Art. 227 
Delhi 226 A 

wei, 37, R. 2 (2) — See Ibid, S. 115 
Delhi 226 B 
—-—O, 38, R. 5 — Attachment before judgment 
—~ It would not become ineffective after passing 
of decree permitting judgment-debtor to pay 
decretal amount in instalments Mad 339 
O. 39, R. 2 (3) — Court rejecting tempor- 
ary injunction application on undertaking by de- 
fendant to maintain status quo — Order incor- 
orating undertaking — Breach — Defendant 
iable to punishment Pat 282 


——-O, 40, R. 1 — See Constitution of India, 
Art. 102 (1) (a) Ker 18 
—-—Q, 41, R. 28 — See Ibid, O. 41, R. 28-A 

Orissa 194 A 
——0O., 41, Rr. 23-A, 28, 25 — Appellate Court 
after setting, aside judgment and decree, remitting 
suit to trial Court — Neither R. 28 nor R. 25 of 
O. 41 was applicable — Remit order held to be 
an open remand under O. 41, R. 28-A 

Orissa 194 A 

--O, 41, R. 28-A, O. 6, R. 17 — Remand 
order — Effect of — Amendment of pleadings 
—- Permissibility Orissa 194 B 

O. 41, R. 25 — See Ibid, O. 41, R. 28-A 
Orissa 194 A 
—-—O. 41, R, 88 — Powers of appellate court 
to award interest and costs omitted by trial Court 
~ See Contract Act (1872), S. 78 
Andh Pra 874 


——O, 47, R. 1 — Review of order passed by 
High Court in revision under Rent Control Act 
—— No review provided under that Act — Powers 
of High Court — Principles of O. 47, R. 1 may 
be employed by way of analogy 














Mavrin 
X 


Kant 193 A 
mO, 47, R. 1 — Review — No review can 
be granted on ground of decision being illegal 

Kant 193 B 


—.--O, 47, R. 1 — Review — Subsequent events 
—«- Happening of a subsequent event is not a 
ground for review of the judgment 
Kant 198 C 
O. 47, R. 1 — Karnataka Rent Control Act 
(22 of 1961}, S. 50 — Review of order under 
Rent Act — Powers of review cannot be more 
extensive than those given under O. 47, R. 1, 
Civil P. C. Kant 196 B 
CONSTITUTION OF INDIA 
Art, 14 — See Madh, Fra. Krishi Upaj Mandi 
Adhiniyam (1972), S. 37 SC 2208 
Art. 14 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceilmg Area and Acquisi- 
tion of Surplus a Act (1961) (es amended by 
Bihar Act (1 of 1973), S. 5 (1) (iii) ) 
Pat 283 B 
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CONSTITUTION OF INDIA (contd.,) 

—-Art, 19 — See Tenancy Laws—Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act (1961) (as amended 
by Bihar Act (1 of 1978), S. 5 (1) (iii) ) 

Pat 283 B 


-——Art, 80 — Minority — Arya Samaj cannot 
be considered a minority — Hence institutions 
established by it would not qualify for the pro- 
tection under Art, 80 Delhi 240 A 


Art, 81 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act (1961) . amended by 
Bihar Act (1 of (1973), S. 5 (1) Gii)) Pat 283 B 


‘Art, 31 (1) — See Ibid, Art. 226 


Cal 459 A 
———Art, 31 (2) —- Bombay Court-fees Act (1959), 
Sch I, Art. 15 — Constitutionality — Art. 15 of 
Court-fees Act is not unconstitutional —. Scape 
of guarantee under Art. 31 Bom 405 A 
Art, 31-B — See Tenancy Laws —- Bihar 
Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act (1961) (as am- 
ended by Bihar Act (1 of 1978), S. 5 an ok B 

at 


-Art, 82 — See Administration of Evacuee 
Property Act (1950), S. 46 Delhi 251 A 
Art, 102 (1) (a) — Disqualifications for mem- 
bership — Receiver appointed under O. 40, R. 1, 
Civil P. C. — Not a holder of an office of poi 
er 
——Art, 133 — Discretionary Order —— Order 
refusing to condone delay on fallacious supposi- 
tion that appeal was time-barred — Interference 
SC 2221 B 
Art. 134 — See also Cri. P. C. (1974), Sec- 
tion 145 (8) SC 2220 
































——Art, 186 —- See also Civil P. C. (1908), 
S, 100 SC 2262 A 
-Arts, 186 and 227 —- Concurrent findings by 
two lower Courts as to requirement of landlord 
and on question of hardship — Petition under 
Art, 227 to High Court by tenant — High Court 
remanding case — Order of remand modified by 
Supreme Court. (1976) 78 Bom LR 454, Partly 
reversed SC 2183 


——Art, 136 — Appeal by special leave —- Con- 
current findings ra Tact by lower Courts — No 
interference by Supreme Court when they do not 
suffer from any infirmity of law SC 2191 B 
Art, 136 — Appeal by special leave —- Ap- 
peal arising out of a dispute relating to closure 
of business — Appeal disposed of in terms of 
agreement C 2195 
—Art, 136 — Order of commitment — Appeal 

-= Remand of case by Supreme Court 
SC 2207 


-Art, 186 — Criminal P. C. (1898), S. 423 — 
One accused convicted under S. 802 and sen- 
tenced to death —— Two other accused convicted 
under S. 302/34 and sentenced to life imprison- 
ment — Acquittal of all accused by High Court 
— Legality SC 2226 
——Art. 186 — Appeal by special leave — 
Findings of fact arrived at by Labour Tribunal 
on evidence on record — No interference 

SC 2257 A 
—-—Art, 141 — Minority view — Binding effect 

















CONSTITUTION OF INDIA (contd,) 
——-Art, 214 — See High Court Rules and Orders 
— U.. P. High Courts (Amalgamation) Order 
(1948), Para 14 All 488 A (FB) 
——Art, 226 — See also 
(1) Administration of Evacuee Property Act 
(1950), S. 46 Delhi 251 A 
(2) Education — Delhi School Education Act 
~ {1978), S. 20 Delhi 240 B 
(8) High Court Rules and Orders — U. P. 
High Courts Aare ae (1948), 


ara 14 , B (FB) 
(4) Imports and Exports Control Act (1947), 
S., 8 Mad 877 B 


——Art, 226 — Writ petition against educa- 
tional institution — Admission to school — Peti- 
tioner’s son, although passing all tests for ad- 
mission to reserved seats failing to appear at 
Medical fitness test on appointed date owing to 
belated intimation — Writ issued SC 2209 


——Axt, 226 — Manifest error of law — Rights 
of parties depending on facts —- Failure to deter- 
mine questions of fact — Error of law — Order 
deciding rights of a parties liable to be quashed 

All (NOC) 811 

—Art, 226 — Certiorari -—-- Unsustainable 
orders depriving tenant of his lawful possession 
secured under Rent Contral Act, without notice 
— Orders quashed under Art, 226 

All 479 A 


——-Art, 226 — Orders that can be passed under 
Art, 226 -—- Consequential relief — Petitioner 
arbitrarily deprived of his possession of tenanted 
accommodation without notice and behind his 
back by orders of Rent control Authorities — 
Directions given by High Court under Art, 226 
to restore status quo while quashing those orders 
ll 479 B 
~-Art, 226 — Writ jurisdiction — Statutory 
Corporation transgressing its limits and trying to 
impose conditions not warranted by law — Held, 
the petitioner could seek redress under this Article 
i All 499 D 
—Art, 226 — Writ jurisdiction — Alternative 
remedy available — Public body acting without 
jurisdiction —- Held the mere fact that the alter- 
native remedy is available is not a sufficient rea. 
son for refusing petitioner a relief where autho- 
rity is acting without jurisdiction All 499 E 
-Art, 226 — Madras Places of Public Resort 
Act (2 of 1888), Ss. 7 and 12 — Order under 
. 7 refusing to renew licence illegal — Other 
remedy available — Writ petition if maintainable 
Andh Pra 380 RB 
——Art, 226 — Against whom writ lies — Pri- 
vate educational institution —. Whether amenable 
to writ jurisdiction. AIR 1975 Andh Pra 35 (FB) 
and 1977 (1) Andh WR 187, Held not good law 
in view of AIR 1976 SC 888 and AIR 1976 SC 
1073 Andh Pra 381 (FB) 
-Art, 226 — Who can apply — Whether an 
association of tenants of premises sought to be 
acquired has locus standi to challenge declara- 
tion under S. 6 of Land Acquisition Act 
Cal 487 A 
——Art, 226 — W. B. Societies Registration Act 
(26 of 1961), S. 19 (1) — Writ petition by Socie- 
ty in its own name — Not maintainable — Socie- 
ty can only sue in the name of its President, Sec- 
retary, or authorised Office-bearer 
Cal 487 B 


—Àrt. 226 — Scope — Interference with award 
of Industrial Tribunal — Non-exercise of juris- 
diction —- What amounts to Cal 446 


Arts, 226 and 81 (1) — Writ of Mandamus 


— Maintainability of petition — No specific 


























CONSTITUTION OF INDIA (contd.,) 

leading that applicant’s legal right was affected 
bee right under Art. 31 (1) was in fact violated 
— Petition held maintainable Cal 459 A 


Art. 226 —~ Assam Land and Revenue Re- 
gulation (1 of 1886), S. 151 — legal order — 
Interference under Art, 226 

Gauhati (NOC) 329 C 
Art, 226 — Karnataka Rent Control Act (22 
of 1961), S. 50 —- Order passed in revision under 
S. 50 is normally not open to revision — How- 
ever High Court can review its own order if it 
is erroneous Kant 196 A 


—Art, 226 — Service matter —- Theory of dis- 
turbance of seniority and unsettling of promo- 
tions not applicable to case —- No sufficient 
grounds to forbid interference 

Ker 166 F (FB) 


——Art, 226 —~ Writ jurisdiction — Petitioner 
an unauthorised occupant of Government land 
— Locus standi Orissa 201 B 


- ——Art, 226 -= New point — Point involving 
investigation of facts cannot be permitted to be 
agitated for first time in writ petition 
Pat 268 B 
—Art, 226 — Cancellation of an order with- 
out hearing aggrieved party amounts to viola- 
tion of natural justice Pat 269 
Art, 226 -— Cancellation of licence — 
Notice to show cause issued — Proceeding not 
resulting in failure of justice — Petition not 
maintainable Pat 280 A 


Art, 226 (as it stands after 42nd Amend- 
ment) — Alternative remedy — Petition challeng- 
ing cancellation of licence — Remedy of appeal 
against cancellation order available — Petition 
is not maintainable Pat 280 B 


—Arts, 226, 800 — Act af State — What con- 
stitutes — Private rights of citizen — Power of 
Municipal Courts to enforce against new Sove- 
reign Punj 335 B 
——Art, 226 —- Motor Vehicles Act (1989), Sec- 
tion 64 (1) (£) and S. 62 (1) (c) — Finding of Ap- 
pellate Tribunal that grant of temporary permit 
was necessary -—— Interference with under Art. 226 

Raj 221 D 
——Art. 226 — Rajasthan Tenancy Act (8 af 
1955), S. 30-E — Finding that A was Khatedar 


























tenant —- Interference with Raj 229 A 
—Art, 226 —- New plea — Question of juris- 
diction — Plea not taken before Tribunal — 


Cannot be allowed to be raised Raj 233 A 


——Art, 226 (1) (a) — Alternative remedy — 
Right to property taken away by impugned order 
— Petition is maintainable — Presence of alterna- 
tive remedy no bar Orissa 208 C 
—Art, 226 (8) {as amended by Constitution 
(Forty-second Amendment) Act (1976) — “If any 
other remedy for such redress is provided for by 
or under any other law for the time being in 
force” -— Meaning of Cal (NOC) 325 
Art, 226 (8) — Writ petitions challenging 
validity of notice under S. 148 of the Income-tax 
Act — queti of non-existence of reasons for 
belief before Assessing Authority cannot be raised 


Punj 314 B (FB) 
—Art, 227 — See also 


(1) Ibid, Art. 136 SC 2188 
(2) High Court Rules and Orders — U. P. 
High Courts (Amalgamation) Order (1948), Para 14 
All 488 A (FB) 

—ÀArt, 227 -= Article is not merely procedura 
but confers substantive right on litigant to move 
High Court Bom 884 B (FB) 
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CONSTITUTION OF INDIA (contd:) 
Art, 227 — Interpretation put forward of the 
concerned Bye-law by the Co-operative Tribunal 





amounting to gross miscarriage of justice — High 
Court Bela, competent under Art. 227 to inter- 


ere with order passed by the Tribunal 
io 5 Cal (NOC) 324 
Art, 227 (as amended by Constitution (42nd 
Amendment) Act, 1976) — Power is both judi 
cial and administrative Bom 384 A (FB) 
Art, 227 (prior to and after Constitution (42nd 
Amendment) Act, 1976) — Pending petitions — 
Must be disposed of in accordance with original 
Art, 227 Bom 384 C (FB 
—Art, 227 (as amended by Constitution (42n 
Amendment} Act, 1976) — Power | of judicial 
superintendence — Extent of — ‘Courts — 
Meaning Bom 884 D (FB) 
— Art, 227 (Prior to 42nd Amendment) — Writ 
petition against order declining leave to defend- 
ant to appear and defend suit under O. 87, Civil 
P. C. — Petition treated as revision petition under 
S. 115 of Civil P. C. Delhi 226 A 
Art, 227 (as amended by Constitution Forty- 
second Amendment Act, 1976) — Provision is. sub- 
stantive one and not procedural —- Amendment 
not retrospective Guj 180 (FB) 
Art, 228 — See High Court Rules and Orders 
— U. P. High Courts (Amalgamation) Order 
(1948), Para 14 All 488 A (FB) 
Art, 229 (2) — Order dated 3-7-1971 o 
Chief Justice —- Cancellation of Order by Order 
dated 2-1-1975 -—-- Both the orders could not be 

regarded as passed under Art. 229 (2) 

Ker 166 H (FB) 
—Art, 229 (2) —- Kerala State and Subordinate 
Service Rules, R. 28 fbb) — There is no scope 
to read down R. 28 (bb) to square with the terms 
of Art. 229 (2) Ker 166. I (FB) 
Art, 230 — See High Court Rules and Orders 
— U, P. High Courts (Amalgamation) Order 
(1948), Para 14 All 488 A (FB) 
Art, 231 —~ See High Court Rules and 
Orders —- U. P, High Courts tosa 



































Order (1948), Para 14 (FB 
Art, 245 — See High Court Rules and 
Orders —— Kerala High Court Service Rules 


(1970), R. 35 (2) Ker 166 D (FB) 
Art. 254 — See also Industrial Disputes Act 
(1947), S. 2 (k), (i) and (s) 

Andh Pra 386 A (FB) 


-Art, 254 —- Employees of M. P. S. R. T. ©. 

Regulations made under S, 45, R. T. C. Act if 

apply — Misc, Pem. No. 3384 of 1972, D/- 11-1- 

1974 (Madh Pra), Overruled 

Madh Pra 243 A (FB) 

Art, 265 —- See Punjab Agricultural Pro- 
duce Markets Act (1961), S$. 23 

Punj 347 C (FB) 


—Art, 299 — Contracts with Government — 
Contract signed by Dy. Secretary who was. osten- 

















sibly authorised to sign contracts — State deny- 
ing such authority — Presumption —- Burden, of 
proo Pat 258 A 

Art, 300 — See Ibid, Art. 226 
Punj 835 B 


——Sch. 7, List II, Entry 4 — See Punjab Agri- 
cultural Produce Markets Act (1961), 5. 26, 
Cls. (v) (x), (xi), (xiv), (xvii) 

Punj 347 B (FB) 


——Sch. 7, List I, Entry 18 — See Punjab Agri- 
cultural Produce Markets Act (1961), Section 26; ` 
Cis. (v), (x), (xi), (xiv), (xvii) 

Punj 347 B (FB) 


—Sch, 7, List II, Entry 28 — See Punjab Agri- 
cultural Produce Markets Act (1961), Section 26 
Cls. (v) (x), (xi), (xiv), (vii)  Punj 347 B (FB) 
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CONTRACT ACT (9 of 1872) 


S. 2 (b) — Seeking clarification of offer — 

Effect of All 494 A 

——S. 2 (b) — Offeree expressing non-accept- 

ance of condition as modified by the offeror, by 
itself is no rejection of original offer 

All 494 B 

—Ss, 2 (b) and 7 — Counter offer — Offeree’s 








giving opportunity to the offeror to correct de- 
fects in the offer made is not making couater 
offer All 494 C 


S. 7 — See also 
(1) Ibid, S. 2 (b) All 494 C 
(2) Insurance Act (1988), Pre. Mad 881 B 
S. 7 — Highest tender made if oe to be 
accepted All 494 E 
5. 7 (1) and (2) — pee pent must be un- 
conditional and absolute — Plea that non-refund 
of alleged deposit amounted to implied accept- 
ance was rejected All 494 D 


—-S. 17 — See Ibid, S. 18 Mad 881 A 
Ss. 18, 17, 28 — Contract of insurance —~ 

















Duty of insured — Information within special 
knowledge of insured — Departure from truth 
— Effect Mad 881 A 


——S, 23 — See also Ibid, S, 18 Mad 881 A 
———S, 23 — Contract against public policy — 
Void — Not enforceable —- Even public corpo- 
rations have no right to enforce such pet ay 


All 499 
——5. 28 — See Civil P. C. (1908), S. 20 
Him Pra (NOC) 332 C 
S$. 68 — Whether plaintiff was guilty of in- 
ordinate delay in delivery of the goods — De- 
fendant held liable for increased price conse- 
quent on devaluation of Rupee 
Cal (NOC) 328 A 
S. 72 — Government paying certain amount 
as cash assistance to company — Adjustment of 
amount against other liabilities on pround that it 
was wrongly paid not permissible, (Original 
Order, D/- 27-6-1974 (Cal), Reversed) 
Cal 459 C 
Ss. 73 and 74 — Agreement to sell — Pay- 
ment of earnest money — Failure of vendor to 
erform stipulated conditions -— Compensation 
for breach of contract Andh Pra 374 
—S, 74 — See Ibid, S. 73 
Andh Pra 874 


S. 128 — Contract of Insurance, contract of 

















guarantee and contract of indemnity —- Distinc- 
tion Kant 204 B 
—S, 128 — Liability of surety — When arises 





and extent of Kant 204 G 
—_—Ss, 196 and 197 —— Ratification of acts of 
agent Kant 204- A 
———S. 197 — See Ibid, S. 196 Kant 204 A 


CO-OPERATIVE SOCIETIES 
—DELHI CO-OPERATIVE SOCIETIES ACT 
(85 of 1972) 


—S. 97 (2) (v) — Delhi Co-operative Societies 
Rules (1973), R. 25 (2) — Rule 25 (2) which has 
retrospective operation is ultra vires the Act 

Delhi 286 


E D CO-OPERATIVE SOCIETIES RULES 
1973 

—R. 25 (2) — See Co-operative Societies — 
Delhi Co-operative Societies Act (1972), S. 97 
(2) (v) , Delhi 286 
—GUJARAT CO-OPERATIVE SOCIETIES ACT 

(10 of 1962) 

_ _§ 102 — Appeal against decision of Regis- 
trar’s nominee — Decision not communicated to 
aggrieved party by registered post —- Fifect ot 
on limitation P Guj 186 











CO-OPERATIVE SOCIETIES (contd.) fı 

—-GUJARAT .CO-OPERATIVE SOCIETIES 
RULES (1965) 

41 (4) —- See Co-operative Societies — 

Co-operative Societies Act eS: ee 

uj 

—-RAJASTHAN CO-OPERATIVE SOCIETIES 
ACT (13 of' 1965) 

9, 123, Expln. — Words “S. 97” must be 

taken to mean “S. 96” — Award by consent of 

parties -- Appeal before Tribunal — Not main- 

tainable Raj 233 B 


C esieeeniaenaentsanceeal 


Gujarat 





COURT-FEES AND SUITS VALUATIONS 
~A. P. COURT-FEES AND SUITS VALUA- 

TION ACT (7 of 1956) 
63 —- Refund of Court-fee — L. P. Ap- 
peal rejected on ground that it was not presented 
in time — One half of Court-fee paid on the 
main memorandum of appeal refunded to appel- 
ant Andh Pra 367 B 
~-~BOMBAY COURT-FEES ACT (86 of 1959) 
———Sch. I, Art, 15 — See Constitution of India, 
Art, 31 (2) Bom 405 


D diiad ddiaa] 
7 





CRIMINAL PROCEDURE CODE (5: of 1898) 
~~~, 417 (1) — Supreme Court (Enlargement 
of Criminal Appellate esa Act (1970), 

. 2 (a) — Charge’ under Major offence — Con- 
viction under minor offence — Held to be acquit- 
tal under the major charge SC 2267 A 
S. 423 — See Constitution of meee ae 

2 
CRIMINAL PROCEDURE CODE (2 of 1974) 
5. — Proceeding under S, 145 — 
Appeal before Supreme Court disposed of in 





ae ( 


terms of agreement between parties SC 2220 
mD, 154 — See Ibid, S. 482 SC 2229 
———-S, 821 — When prosecution can be with- 
drawn — Considerations SC 2265 





SS, 397 (2) and 482 — Scope — Revision 
against order barred under S. 897 (2) — Power 
under S, 482 not to be exercised to defeat the 

ar C 2185 A 
S, 897 (2) — “Interlocutory order”? — Order 
releasing some of accused on perusal of police 
report — Subsequent order summoning them is 
not interlocutory order, Crl. Misc. Petn. No. 6070 
of 1976, D/- 14-2-1977 (Punj & Har), Reversed 

SC 2185 B 
o, 452 (1) —- See Customs Act (10a Po 


m, 482, —- See also Ibid, S. 397 (2) 
SC 2185 A 


———98, 482, 154 — Inherent powers of High 
Court —— Exercise of —- When open — F., I. R., 
if can be quashed under S. 482 SC 2229 
CUSTOMS ACT (1962) 
S. 185 — Seizure of foreign currency from 
appellant under S, 18 (1), Foreign Exchange Re- 
gulation Act —. Conviction under S. 135 — Order 
of confiscation under S. 452 (1), Cri, P, C., 1973, 
when the seized currency was not in the custody 
or control of Court — Confiscation not valid. 
Cri. Revn. No, 1111 of 1976, D/- 6-12-76 (Cal), 
Reversed SC 2255 





DEBT LAWS 
aaa S MONEY LENDERS ACT (10 of 


———S. 2 (9) —- See Ibid, S. 38 Cal 441 B 
9, 38 — Application under — Maintainabi- 
lity Cal 441 A 

-—-Ss. 38 and 2 (9) — Application under Sec- 
tion 38; against legal representatives of deceas- 
ed lender —~ Maintainability Cal 441 B 





DEBT LAWS — BENGAL MONEY LENDERS 
‘ACT (contd.) 
——+S, 38 (2) — Appeal — Decision on maim- 
tainability of an application under Section 38 
is not a declaration about amounts paid and 
payable to lender — No appeal lies against 
such decision —: Revision lies Cal 441 C 


eas MONEY LENDERS ACT (81 of 
1947 
—S. 8 — See Ibid, S. 10 (2) Guj 189 A 
——Ss. 10 (2) and 8 — Expression “produce 
within a period” does not mean that ‘on pay- 
ment of arrears of Licence fee and inspection 
fees Registrar is bound to grant licence 

Guj 189 A 
S. 10 (2) — Money Lender filing suit to 
recover loans — Production of licence in Court if 
necessary. S. A. No. 99 of 1970, D/- 10-12- 
1973 (Guj), Reversed Guj 189 B 





DEED 


=—— Construction — It is permissible to consi- 
der the surrounding circumstances and the oc- 
casion on which the grant was made as legiti- 
mate aids to construction of the document 
Punj 335 A 
DELHI CO-OPERATIVE SOCIETIES ACT 
(835 of 1972 
See under Co-operative Societies. 
DELHI CO-OPERATIVE SOCIETIES 
RULES (1978) 
See under Co-operative Societies. 


DELHI RENT CONTROL ACT (59 of 1958) 
See under Houses and Rents. 


DELHI SCHOOL EDUCATION ACT 
(18 of 1978) 
See under Education. 


DIVORCE ACT (4 of 1869) 
——S. 17 — Divorce on ground of husband’s 
adultery — Husband proved to have deserted 
his wife and was living in adultery — Decree 
nisi confirmed Punj 311 (SB) 


EASEMENTS ACT (5 of 1882). 


—S. 60 — Revocation of licence — Cosharers 
grantors — One cosharer by himself cannot re- 
voke licence — Either all cosharers must join 
or authorise one or more of them to act on be- 
half of all to revoke licence All 469 


EAST PUNJAB URBAN RENT RESTRICTION 
ACT (8 of 1949) 
See under Houses and Rents. 
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EDUCATION 
E oa SCHOOL EDUCATION ACT (18 of 
73 





—S. 20 — Taking over the management of 
school — Show cause notice to the management 
of school — When to be issued — Considera- 
tions Delhi 240 B 


ELECTRICITY ACT (9 of 1910) 


——S§. 2 (1) -— “Service line’ — A transtormer 
not a part of service line — It is a part and 
parcel of transmission line — Costs of stolen 
transformer not recoverable from consumer 








All 499 A 

Sch., Cl. VI — Cost of “service line’ — 
Board cannot demand cost of transformer from 
consumer All 499 B 


ELECTRICITY (SUPPLY) ACT (54 of 1948) 
——S. 2 (7) — See Electricity Act (1910), S. 2 
(1) : l All 499 A 
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ELECTRICITY (SUPPLY) ACT (contd.) 

—Sch. VI, Paragraph XVII (2) (b) (xi) — 
‘Loan? — Bank overdraft is a loan and hence 
interest on bank overdraft is not admissible item 
of expenditure Cal 


ESTOPPEL l 

—Equitable estoppel — Doctrine of — See Evi- 
dence Act (1972), S. 115. 

EVIDENCE 

—Estoppel — See Evidence Act cra S. 115. 

—Privilege — See Evidence Act (1872), S. 123. 


—Privileged documents — Production of — See 
Evidence Act (1872), S. 128. 


EVIDENCE ACT (L of 1872) 


— Ss. 64-65 — Four suits in ejectment of ten- 
ants filed by plaintif as purchaser of the pro- 
perty — Original sale deed — Production 

J and K (NOC) 335 B 
—— Ss. 65, 66 — Notice to produce documents 
— Defendant deposing that original deed of 
family settlement was not with the plaintiff but 
with a third party who was dead — Certified 
copy, on and proved by the defendant — 











He at to admit it as secondary evidence no 
notice to plaintif was required 

——S. 66 — See Ibid, S. 65 All 470 

-—S. 101 — See Constitution of India, Arti- 

cle 299 Pat 258 A 

5. 102 — See Constitution of India, Arti- 

cle 299 Pat 258 A 


——S. 114 — See also Houses and Rents — J. 
and K. Houses and Shops Rent Control Act 
(1966), S. 11 J and K (NOC) 335 E 
S. 114 — Adverse inference — Murder case 
— Injuries on person of one of the accused — 
Failure of prosecution to explain — Benefit of 
doubt — Whether can be claimed 








SC 2252 A 
S. 114 — Notice determining tenancy ot 
defendants 1, 2 and 3 sent to each of them by 
registered post on correct address — Notice 
sent to defendants 1 and 2 returned with en- 
dorsement of refusal and that sent to defen- 
dant 3 returned with endorsement as out ot sta- 
tion — Notice must be presumed to have been 
served on them thereby validly determining 





their tenancy All 476 B 
——S. 114 (c) — See Constitution of India, 
Pat 258 A 


Article 299 

S. 115 — See also Imports and Exports 
Control Act (1947), S. 3 Mad 877 A 
—S. 115 — Estoppel — Document executed 
by L alleging that he was sole owner of pro- 
perty and was entitled to execute the same — 
Not open to him to resile from said document 
and seek to condemn it on basis that he was 
not entitled to execute the same All 509 D 


——S. 115 — Estoppel — Undertaking to ex- 
port certain percentage of total production — 
Subsequent assistance promised by Government 
— Withdrawal of such promise — Does not 
give rise to estoppel Cal 459 B 


S. 115 — Party to contract taking part in 
proceeding before Arbitrators though no umpire 
was appointed — Plea of non-appointment of 
Umpire cannot be raised subsequently 

Guj 183 B 
S. 115 — Insurance contract — Claimant 
filing proceedings under Section 20, Arbitration 
Act in Court at Simla — Insurance Co, filing 
objections — Effect Him Pra (NOC) 332 B 


5. 115 —- Estoppel by conduct — What 
amounts to Raj 233 C 
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EVIDENCE ACT (contd,) ` 

Ss. 123 and 124 —. Privilege — Documents 

relating to affairs of State — Departmental: not- 

ings contained in official files — Rejection of 

privilege -- Legality SC 2201 

——-S. 124 — See Ibid, $. 128 SC 2261 
FATAL ACCIDENTS ACT (18 of 1855) 


—S. 1-A — Fatal accident — Damages — 
Principles to be kept in view while granting 
ages J and K (NOC) 336 A 
——-S. 1-A — Fatal accident —- Damages — 
Vicarious liability of State to pay for tortious 
acts of its employees J and K (NOC) 336 B 
—S. 1-A — Fatal accident — Damages — 
Vicarious liability of — Defence plea of standing 
instructions to driver not to drive negligently or 
rashly — Proof of & K (NOC) 336 C 

GENERAL CLAUSES ACT (10 of 1897) 
——-S. 3 (81) — See Land Acquisition Act 
(1898), S. 6 (1), Proviso 2 Cal 487 C 
——S. 16 — Power to appoint implies power to 
dismiss C 2257 D 

——S. 27 — See 
m Evidence Act (1872), S. 114 All 476 B 
2) Houses and Rents — J. & K. Houses and 
Shops Rent Control Act (1966), S. 11 
J and K (NOC) 335 E 
GIFT TAX ACT (18 of 1958) 











——S, 2 (xii) — See Income-tax Act (1961), 

S, SC 2230 C 

GUJARAT CO-OPERATIVE SOCIETIES ACT 
(10 of 1962) 


See under Co-operative Societies. 
GUJARAT CO-OPERATIVE SOCIETIES 
RULES (1965) 

See under Co-operative Societies. 


HIGH COURT RULES AND ORDERS 
—ALLAHABAD HIGH COURT GENERAL 
RULES (CIVIL) 
——-R. 585 — Applicability -~—— Rule does not 
apply to a suit for injunction All 494 F 
rer eas HIGH COURT SERVICE RULES 
——R. 7 (2) — See Ibid, R. 85, Proviso 2 
Ker 166 A (FB) 
——R. 7 (2) (a) — See Ibid, R. 86 (2) 
Ker 166 E (FB) 
—>—R. 16 — See Ibid, R. 35, Proviso 2 
Ker 166 A (FB) 
-R, 85 — Kerala State and Subordinate Ser- 
vice Rules, R. 28 (bb) —- Residuary clause of 
R. 35 — Effect — K. S, and S. S, R. are at- 
tracted Ker 166 B (FB) 
—R. 35 — Kerala State and Subordinate Ser- 
vice Rules, R. 28 —= Promotion — Eligibility 
for Ker 166 C (FB) 


—Rr. 35, Second Proviso, 7 (2) and 16 — 
Chief Justice, by proceedings dated 3-7-1971 of 
the High Court making applicable G. O. dated 
12-4-1971 to members of the High Court ser- 
vice — Validity . Ker 166 A (FB) 
—R. 35 (2) —' Adoption of “any rules for 
time being in force” —- Not a wholesale surren- 
der of legislative power or abdication of legis- 
lative function Ker 166 D (FB) 
Sees | (2) — “Other rules” — Interpretation 
-— Rules of ejusdem generis — Applicability 
Ker 166 G (FB) 
Rr. 36 (2) & 7 (2) (a) — Rule 36 (2) cannot 
override specific provision in R. 7 (2) (a) and in 
category 8 of Div. II of Ann. I Ker 166 E (FB) 
NJAB AND HARYANA HIGH COURT 
RULES AND ORDERS 
Vol, 5, Chap. I, Rr. 4 and 5 (4), Chap. 2-C, 
R 3 — Limitation Act (1963), S. 5 and Art. 117 




















HIGH COURT RULES & ORDERS — P. & H. 

HIGH COURT RULES & ORDERS (contd.) 
— R. 8 is directory’ —. Only one complete set 
of documents filed with memorandum of appeal 
within time and remaining two sets in reason- 
able time — Effect — Decision in L. P, A. 
No. 65 of 1971, D/- 26-9-1974 (Punj and Har), 
Reversed SC 2221 A 


—Vol. 5, Chap. I, R.5 (1) — See Ibid, 
Vol. 5, Chap. I, R. 4 SC 2221 A 
—Vol. 5, Chap. 2-C, R, 8 — See Ibid, Vol. 5, 
Chap. 1, R. 4 SC 2291 A 


—U. P. HIGH COURTS (AMALGAMATION) 
ORDER (1948) 


-——Para 14 — Provision is not in conflict with 
any provision of Constitution All 488 A (FB) 
——Para. 14 — Scope of All 488 B (FB) 

















HINDU ADOPTIONS AND MAINTENANCE 
ACT (78 of 1956) 

——S. 4 — See Ibid, S. 10 (v) Bom 412 

—S, 10 (iv) read with S. 4-— Adoption of. 

person over fifteen years of age —- Valid only if 

recognised by custom —— Resort to any text, rule 


or interpretation of Hindu Law is of no avail. 
AIR 1972 Bom 98, Not Followed Bom 412 
Ss. 19 and 22 — Right of widow against 
her father-in-law who is in possession of entirety 
of coparcenary properties — Effect of her re- 











marriage Mad 372 
—-—S. 22 — See Ibid, S. 19 Mad 372 
HINDU LAW 
-—Alienation — Coparcenery property — Ex- 





cept in Bombay and Madras, in other parts of 
the country which are governed by Benaras 
School of Hindu Law, without the consent ot 
other coparceners, no coparcener can alienate 
any portion of his undivided interest 

509 C 


——Joint family — Doctrine of blending — A 
female member of joint family cannot blend her 
separate property with the joint family property 

SC 2230 B 





-Joint family property — Properties under 
convenient and separate enjoyment of member 


pursuant to scheme —— House constructed by 
member out of income of such property is joint 
family property Mad 353 





-—Religious Endowment ~~ Public or private 
— Circumstances to determine Pat 272 A 


HINDU MARRIAGE ACT (25 of 1955) 
—-—S. 18 (1-A) (ii) — See Ibid, S. 28 (1) (a) 
SC 2218 





-—Ss. 23 (l) @), 18 (1-A) Gi) — Wife’s appli- 
cation for dissolution of marriage —- Husband’s 
allegation about wife’s disinclination to reunite 
— Wife, if disentitled to relief SC 2218 


HINDU SUCCESSION ACT (80 of 1956) 
——S. 8 — Compensation payable to interme- 


diary — Intermediary dying intestate leaving he- 
hind his Class I heirs —- Calculation of share of 


each Pat 268 A 

-—S, 14 (1) and (2) — Property of female — 
Property vesting in female for first time under 
gift deed conferring restricted estate — Sec- 
tion 14 (2) applies and she does not become full 
owner thereo Punj 841 (FB) 





HOUSES AND RENTS 

—DELHI RENT CONTROL ACT (59 of 1958) 
S. 14 (1) (e) — Bona fide need of the land- 
lord — Determination of — Requirements and 
considerations Delhi (NOC) 327 A 
——S. 14 (1) (e) — Bona fide requirement of 
the landlord — Subsequent events or new cir- 
cumstance cannot be taken into account in 
determining the need —- If the Court has taken 
such circumstances into consideration, the infir- 

mity does not vitiate the order in this case 
Delhi (NOC) 327 B 
Ss. 14 (2) and 15 (1) — Benefit under Sec- 
tion 14 (2) — When tenant can be deemed to 
have obtained — Necessity of previous order 
under S. 15 (1 elhi 247 
——S, 15 (1) — See Ibid, S. 14 (2) Delhi 247 
=—-EAST PUNJAB URBAN RENT RESTRIC- 

TION ACT (8 of 1949) 

——5. 2 (h) — ‘Engaged in a profession’ 
Proof - Him Pra (NOC) 333 
-——S, 4 —, Determination of fair rent —- Date 








——_ 





from which it can be enforced SC 2191 C 
——S. 4 (2) (a) — Basic rent — Fixation — 


Phrase “in similar circumstances” qualifies and 
governs both expressions ‘the same’ and ‘similar 
accommodation’ SC 2191 A 


—J. AND K. HOUSES AND SHOPS RENT 

CONTROL ACT (84 of 1966) 

—S. 11 — Requirement by landlord of pre- 
mises for his own use, and for rebuilding — 
Condition of the building and K (NOC) 385 CG 
S. 11 — ‘Transferee from original landlord 
~~ Right to sue tenant for ejectment 

J and K (NOC) 335 D 

—S. 1] — Suit for ejectment — Notice — 
Refusal -—= Subsequent affixture of notice on 
deor of the house — Sufficiency 

J and K (NOC) 335 E 


—KARNATAKA RENT CONTROL ACT (22 of 


——S. 43 — Expression “essential supply or 
service” ~—- Scope — Supply of light and air 
fall within that expression Kant 199 A 
——S. 43 — Scope — Section can be invoked 
by tenant against his landlord only — Dispute 
between co-tenants cannot be subject-matter of 
investigation thereunder Kant 199 B 
n-——S. 50 — See Civil P, C. (1908), O. 47, R. 1 

Kant 196 B 
—9., 50 — See Constitution of India, Art. 226 

Kant 196 A 
—M. P. ACCOMMODATION CONTROL ACT 

(41 of 1961) 

———Ss. 2 (i), 12 (1) and 18 (1) — Termination 
of tenancy —: Statutory tenant — Eviction de- 
cree — Liability for damages or mesne protits 
for period from termination to passing of decree. 
1974 MPL] 485, Overruled; S. A. No, 495 of 
1975, D/- 28-11-1975 (Madh Pra), Reversed 

S 














C 2262 C 

—S. 2 (1) — Tenant — Definition —- Retro- 
active operation — Meaning — See Civil P. C. 
(1908), O. 20, R. 12 SC 2270 
——S. 3 (1) (b) — Premises belonging to Muni- 


cipality given on lease — Lessee sub-letting pre- 

mises — Suit for ejection by lessee against 

sub-lessee —— Provisions of Act do not apply 
Madh Pra (NOC) 340 A 





———5, 12 (1) — See also Ibid, S. 2 (1) 
SC 2262 C 
—S. 12 (1) () — Tenanted shop in occupa- 


tion of landlord — Not sufficient to deny decree 
of eviction against his tenant C 2262 B 
SC 2262 C 
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HOUSES & RENTS (contd,) . 
—TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (18 of 1960) | 

——S. 10 — Eviction suit — Common judg- 
ment on matters which are totally distinct and 
separable — Appeal against part of judgment 
—z Stibsequent appeal in respect of other part 
—: Maintainability : Mad 379 


—U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (8 of 1947) 

S. 7-C (1) — Expression ‘rent lawfully 
paid? — Meaning of — ‘Payment of lesser 
amount than rent actually due is not rent law- 
fully paid” All (NOC) 312 


—-U. P. (TEMPORARY) CONTROL OF RENT 
AND EVICTION RULES (1947) - 


=R. 6 — Expression “his own persona] occu- 
pation” — Interpretation of All (NOC) 315 
—U. P. URBAN BUILDINGS (REGULATION 
OF LETTING, RENT AND EVICTION) 
ACT (18 of 1972) 
mS, 14 — See Constitution of India, Arti- 
cle 226 ` All 479 A, B 
~—~—-§, 21 — Eviction of tenant on ground that 
building being dilapidated needed to be recon- 
structed — Landlord’s capacity — Satisfaction 
of authority All (NOC) 817 A 
All (NOC) 817 C 
———S§. 21 (1) (a) and (b) and Proviso — Appli- 
cability of Proviso All (NOC) 317 D 
——§, 21 G) (b) — Ground of eviction under 
—« Nature of All (NOC) 317 B 


J. P. URBAN BUILDINGS (REGULATION 
OF LETTING, RENT AND EVICTION) 
RULES, 1972 

mR. 17 — See Houses and Rents — U. P. 

Urban Buildings (Regulation of Letting, Rent & 

Eviction) Act (1972), S. 21 All (NOC) 817 A 


IMPORTS AND EXPORTS CONTROL ACT 

(18 of 1947) > 
—-—-S,. 8 — Release order made by Joint Con- 
troller under mistaken belief that conditions for 
its issue were satisfied — Authority can correct 
its mistake — Doctrine of equitable estoppel 
does not apply Mad 877 A 
SS. 8 — Constitution of India, Art. 226 — 
Joint Controller issuing release order in favour 
of petitioner without cancelling Cols, 7 and 9 
-- He has power to withhold it from issuing in 
final form — Mandamus cannot issue 


Mad 877 B 

INCOME-TAX 

--CGharitable purpase — See I. T. Act (1961), 
Ss, 2 (15) and 11. 

-Exemption -~-- Income from charitable trust — 
See I. T. Act (1961), S. 11. 

—-Exemption — Income from property held for 
eae purposes — See I. T. Act (1961), 


INCOME-TAX ACT (48 of 1961) 
roe, 2 (15) — See Ibid, §. 11 (1) (a) 
SC 9211 


mr §, 4 — A female member of a joint family 
cannot blend her separate property with the 
joint family property and hence income from 
that property is no. assessable in the hands of 

. U. F. SC 2230 A 
9, 4 — Hindu female abandoned forever 
her separate interest and ownership over her 
capital investment and her share in business in 








agni erat 


avour of joint family — She must be deemed 
to have made a gift to undivided family 
SC 2230 G 
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INCOME-TAX ACT (1961 (contd.) INSURANCE ACT (4 of 1938 

~——+Ss. 11 (1) (a) and 2 as -~ Exemption — Pre, — Life Insurance z Cone of in- 
Charitable trust — Business of conducting kuries surance involving married lady when not accept- 
— Business held under trust for religious or able. Mad 381 B 


charitable purposes — Income derived is exempt 
under S. 11 (1) (a) of the Act SC 2211 
S. 147— See Ibid, S, 149 °unj 314 A (FB) 


@ iid § as” 
id, S. Punj 314 A (FB 
(2) Constitution of India, Art. 296 (3) 
Punj 314 B (FB) 
Ss. 149, 148, 147 — Assessment years 1965- 
66; 1966-67 and 1969-70 — Notices under Sec- 
tion 148 issued on 28-3-1974 but served on 
2-4-74 — Validity of — Expression “issued” in 
S. 149, it means “served” —- AIR 1966 Guj 47: 
(1974) 96 ITR 141 (Guj) and 1977 Tax LR 6 
{Andh Pra), Dissented from; 1975 Tax LR 811 
(Punj and Har), Overruled: Punj 814 A (FB) 
——Ss. 187 and 188 — Dissolution of firm by 
death of a partner — Minor son of deceased 
partner admitted to benefits of partnership by 
execution of fresh deed — Mode of assessment 
— 1975 Tax LR 182 (All) (FB) and 1975 Tax 
LR 617 (All), Dissented from Punj 320 A (FB) 
——S. 188 — See Ibid, S. 187 
Punj 320 A (FB) 
——S. 271 (1) (c} — Omission of word “deli- 
berately” and insertion of Explanation in 1964 
— Income-tax Appellate Tribunal must consider 
the amendments SC 2194 


INDUSTRIAL DISPOTES ACT (4 of 1947) 
——Ss, 2 (k), 2 0), 2 (s), 2-A, Second Schedule, 
Items 3 and 6 — A. P. Shops and Establish- 
ments Act (15 of 1966), Ss. 2 (5), 2 (8), 2 (9), 
2 (10), 40, 41 — Estoppel of individual dispute 
of an individual employee by Union or number 
of workmen — Remedy is only under I. D. Act 
— No repugnancy between I. D. Act and Shops 

ct Andh Pra 886 A (FB) 
——S§. 2-A — See Ibid, S. 2 (k) G) and (s) 

Andh Pra 386 A (FB) 

——S. 18 — See Constitution of India, Art. 

i SC 2195 


——S. 19 (2) and (6) — Settlement — Notice 
of termination — Law does not require that it 
should be given only after date of expiry of set- 
‘tlement — Notice in advance terminating settle- 
ment after two months which coincides with the 
date of expiry of settlement is valid SO 2246 

See Constitution of India, 
Art, 1 S 


36 E C 2195 
——S, 25-J — Applicability 
F Andh Pra 386 D (FB) 
—S. 31 (1) — Dismissal orders against certain 
workmen of a company —- These orders forming 
basis of prosecution of company under Sec. 31 
(1) —- On dismissal orders pang withdrawn, pro- 
secution must be dropped, (Order by consent ot 
parties} _ SC 2251 
—Sch. 2, Items 1 and 2 — Standing Orders 
of M/s, Heckett nen oe Company, (W. B.), 
Cl. 5 (b) read with Cl. 7 (d) — Plant Manager 
is competent to appoint and dismiss workman 











— 
~ 


——§. 25- 














C 2257 B 

-Sch. 2, Item 2 — See Ibid, Sch. 2, Item 1 
SC 2257 B 

— Sch, 2, Item 3 — See Ibid, S. 2 (k) (j) and 
S Andh Pra 386 A (FB) 





Sch. 2, Item 6 — See Ibid, S, 2 (k) (j) and 
And 


(s) h Pra 886 A (FB) 
INHERENT POWER 
See Cri. P. C. (1974), 5. 482 


INJUNCTION : 
—Temporary Ne tion —- Breach 


ctio of = See 
Civil P. C. (1908), O. 89, R. 2 (8). 


INTERLOCUTORY ORDER 
See Cri, P, C. (1974), S. 897 (9). 
INTERPRETATION OF STATUTES 
~—See Constitution of India, Art. 227 (Prior to 
after Constitution (42nd Amendment) Act 1976) 
Bom 384 G 





ro SCL 
(1) Co-operative Societies — Rajasthan Co- 
operative Societies Act (1965), S. 123, Ex- 
planation Raj 233 B 
(2) High Court Rules and Orders — Kerala 
High Court Service Rules (1970), R. 35 (9) 
Ker 166 G (FB) 
-Procedural Statutes — Have retroactive ope- 
ration —- See Andhra Pradesh {Andhra Area) 
Village Offices Service Rules (1969), R. 75-A 
; Andh Pra (NOC) 320 
~—~~Construction of provision — It should not 
do violence to the phraseology in provision 
i SC 2257 C 
-—-Taxing statutes — Conflict of decisions on 
taxing provision —- Duty of Court — More 
reasonable out of two possible views to be ac- 
cepted — Punj 320 E (FB) 
=- [axing statute — Tax lability of firm 
Special provision in Income Tax Act clear — 
Resort to provisions of Partnership Act, not per- 
missible Punj 320 C (FB) 
-—-Words having certain meaning in one sta- 
tute —- If can be construed in same sense in 
another statute Punj 320 D (FB) 
J. AND K. HOUSES AND SHOPS RENT 
CONTROL ACT (84 of 1966) 
See under Houses and Rents. 
J. AND K. SPECIAL LAWS 
R, 58 -—- Counsel fee — Court has discre- 
tion to award higher or lower fees than pres- 
cribed — It must, however, give reasons tor 
same J and K (NOC) 387 
KARNATAKA LAND REFORMS ACT 
0 of 1962) 
See under Tenancy Laws. 


KARNATAKA RENT CONTROL ACT 
(22 of 1961) 
See under Houses and Rents. 


KERALA HIGH COURT SERVICE 
RULES (1970) 
See under High Court Rules and Orders. 


KERALA STATE AND SUBORDINATE 
SERVICE RULES 
—~———R, 28 (bb) — See 
(1) Constitution of India, Art. 229 (2) 
Ker 166 I (FB) 
(2) High Court Rules and Orders — Kerala 
High Court Service Rules (1970), R. 35 
Ker 166 B, C (FB) 
KERALA SUGAR DEALER’S LICENSING 
ORDER (1967) 
mOl 3 (1) — Terms and conditions of 
licence — Petitioner a licencee of whose-sale 
dealer in sugar executed agreement to the Gov- 
emor ~~ Fixation of pe in terms of circular 
issued in pursuance of agreement — Retail sel- 
ling price arrived at after taking into considera- 
tion certain specified components of which price 
equalisation charge was one — Government if 
can direct the petitioner to remit arrears towards 
price equalisation charges Ker 181 (FB) 
LAND ACQUISITION ACT (1 of 1894) 
eD 4 (1) — “Convenient places” — Village 
to which land under acquisition belongs — Held 











ý 





= 


LAND ACQUISITION ACT (contd.) í 

convenient place for publication, though it was 
not near the land Andh Pra 377 A 
~——~#9, J-A and rules with regards to the pro- 
ceedings made under S. 5-A. — Opportunity of 


earing — Must be given — Non-compliance 
vitiates the proceeding All 474 
nome, DA — Mala fide acquisition — Aban- 


donment for sound reasons of a proposal to ac- 
quire one land does not render acquisition of 
another suitable land for same purpose mala 
fide Andh Pra 377 B 
9. 5-A — Acquisition rendering adjoining 
land of owner useless and inaccessible — Acqui- 
sition held invalid unless compensation for ad- 


joining land is also paid Andh Pra 377 C 
9, 6 — See Constitution of India, Art. 226 
Cal 487 A 


———-§, § (1), Second Proviso —- Genera] Clauses 
Act (1897), S. 3 (81) —- Calcutta Metropolitan 
Development Authority is local authority — 
Fund in its hands is local fund Cal 487 C 
~-§, 23 (2) — Award of additional compensa- 
tion — Duty of Collector and court — Addi- 
tional compensation must be awarded even in 
absence af claim made therefor Cal 457 
81 (8) — Land Acquisition Rules, R. 18 
—+ Do not provide for alternative accommoda- 
tion in cases of acquisitions under the Act 
Cal 487 D 
LAND ACQUISITION (AMENDMENT AND 
VALIDATION) ACT fas of 1967) 
m, 4, Sub-sec, (2) — Declaration to be made 
within two years from commencement of Act 
~~. Sub-section (4) contemplates not the publi- 
cation but only declaration to acquire land 
under S. 6 (1) of the Principal Act All 504 A 


LAND ACQUISITION RULES 
R. 18 — See Land Acquisition Act (1894), 
S. 31 (8) Cal 487 D 
LANDLORD AND TENANT 
Lease — Notice to quit —- See T, P, Act 
(1882), S. 106. 


LETTERS PATENT (CAL.) 
zO 12 — Whether High Court had juris- 
diction to entertain suit Cal (NOO) 323 B 
. 15 — See also Arbitration a 
a 


S. 39 

-Ol 15 — ‘Judgment? —- Conditional order 
of restoration — Order is judgment and hence 
appealable Cal 428 B 


LIMITATION ACT (9 of 1908) 
mD., 14 — Benefit of exclusion of period — 
When can be claimed Cal 448 
Art, 182 — Popre on ‘charge’ — Meaning 
of —- ‘Charge’ includes a mortgage 
All (NOC) 316 
LIMITATION ACT (86 of 1968) 
auaa Ne PA — See also 
(1) High Court Rules and Orders — Punjab 
and Haryana High Court Rules and 
Orders, Vol. 5, Chap. I, R. 4 
SC 2291 A 
Land Reforms 





Se aiuiseie i ea eaan 
tà 





(2) Tenancy Laws — Orissa 

Act (16 of 1960), S. 44 (2) 

Orissa (NOC) 342 

ime, and 14 — Ex parte decree — Petition 
filed under O. 9, R. 18, Œ. P. C. dismissed — 
Appeal against dismissal also dismissed — Period 
of prosecution of petition under O. 9, R. 13 if 
to be excluded, AIR 1976 Andh Pra 899, Re- 
versed Andh Pra 367 A 
. 5 — Delay — Condonation of — No se- 
parate treatment to the Government unless sta- 
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LIMITATION ACT (1968) (contd.) 
tute itself makes a distinction — Sufficient cause 
has to be made out by clear averments 
Pat 272 B 
-S 7 —z Claim petition under S. 110-A, 
Motor Vehicles Act (1989) —— Whether mother 
of minor claimant can give valid discharge with- 
in 8S. Guj 179 
~N 14 — See also Ibid, S. 5 
Andh Pra 867 A 
mD 14 —- Condonation of delay in filing 
Revision Sop icanon —- Benefit of Sec. 14 — 
When available — Remedies by way of appeal 
to District Court and Revision to High Court 
available — Held, both proceedings should be 
invoked to save limitation Goa (NOC) 330 
: . 65 — Delivery of symbolical possession 
interrupts adverse possession, AIR 1973 Mad 3860, 
Held not good law in view of AIR 1954 Mad 
760 Mad 347 B 
Art. 65 — Symbolical delivery of possession 
binds also legal representatives of the parties to 
the recor Mad 347 C 
~—Art. 117, R. 8 — See High Court Rules and 
Orders — Punjab and Haryana High Court Rules 
and Orders Vol. 5, Chap. I, R. 4 SC 2221 A 
~—~Art. 123 — Summons not duly served — 
See Civil P. C. (1908), O. 9, R. 18 
Orissa 206 
MADHYA PRADESH ACCOMMODATION 
CONTROL ACT (41 of 1961) 
See under Houses and Rents. 


MADHYA PRADESH INDUSTRIAL EMPLOY- 
MENT (STANDING ORDERS) ACT 
(26 of 1961) 


D 2) — See 
(1) Constitution of India, Art. 254 
Madh Pra 243 A (FB) 
(2) Road Transport Corporations Act (1950). 
S. 45 Madh Pra 243 B (FB) 


M. P. INDUSTRIAL RELATIONS ACT 
(27 of 1960) 














Ss. 66 & 67 — Expression “exercise of juris- 

diction illegally and with material irregularity” 

~— Perverse and arbitrary findings are covered by 

the expression Madh Pra 254 (FB) 

9, 67 — See Ibid, S. 66 
Madh Pra 254 (FB) 
MADHYA PRADESH KRISHI UPA] MANDI 
ADHINIYAM 1972 (24 of 1878) 

=, 87 — No hardship or unreasonableness in 

S. 87 (5) (a) SC 2208 
MAHOMEDAN LAW 

Gift — Construction Mad 374 A 

Gift — Construction —- Creation of life estate 

—- Condition against alienation — It would take 

effect out of the usufruct —- It cannot be con- 

strued as an absolute gift of the corpus with an 
invalid condition against alienation 

Mad 374 B 

MOTOR VEHICLES ACT (4 of 1989) 
—-—S. 62 (1) (ec) — See also Constitution of 





India, Art. 226 Raj 221 D 
=S. 62 (1) (c) and 68-F (1-c) — Temporary 


permit if can be granted by inyoking power both 
under S. 68-F (1-c) and S. 62 Q (c) Raj 221 A 
9. 62 (1) (c) and S. 64 (1) (È — R. T. O, 
finding no need for issuing temporary permit — 
Appellate Tribunal if can reverse decision 

Raj 221 B 
~S, 62 (1) (c) — Whether temporary need 


ro S. 62 (1) {c) ani oe Fest Raj 221 G 
E A — See 
a Ibid, S. 62 (1) (o) Raj 221 B 
{2) Constitution of India, Art, 226 


Raj 221 D 
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MOTOR VEHICLES ACT (contd,) 

5. 68-C — Draft scheme — Can be for part 
of existing route — Need not be for entire exist- 
ing route Raj 223 B 


5. 68-D — Authority hearing objections to 
scheme can summon witnesses and take their evi- 
dence — It cannot compel witnesses either to 
attend or to produce documents Raj 226 A 


S, 68-F (1-c) — See Thid, S. 62 (1) (c) 
Raj 22 
~~ 5, 110 — See Civil P., C. (1908), 5. ae 


aj 

<D, 110 (1) {as it stood prior to amendment 
by Act 56 of 1969) — “Compensation” — Inter- 
pretation Raj 218 
———§, 110-A — See Limitation Act (1963), S. 7 

Guj 179 
w9. 110-B — Ticketless passenger — Death 
due to rash and negligent driving — Compensa- 
tion 2206 
mS, 110-B — Negligence —- Kutcha road giv- 
ing way and resulting in fall of bus in Khud — 
No negligence of driver Him Pra (NOC) 381 


MUNICIPALITIES 


wU, P, MUNICIPALITIES ACT (2 of 1916) 

mS, 211 — Removal of encroachment — Notice 
to owner or occupier —: Oral notice not suffi- 
cient compliance of law All (NOC) 318 


=U. P. NAGAR MAHAPALIKA ADHINIYAM 
(2 of ey 

9, 850 (L-A) — Provisions under, are direc- 

tory — Omission of Development Committee in 

passing resolution fixing time limit — Is not fatal 

to the scheme All 504 B 


NATURAL JUSTICE 
Right to be heard — See Constitution of India, 


Art. 226, 
ORISSA LAND REFORMS ACT (16 of 1960) 
See under Tenancy Laws. 


ORISSA PUBLIC PREMISES (EVICTION OF 
UNAUTHORISED OCCUPANTS) ACT 
(7 of 1972) 

w5, 4 and Orissa Public Premises (Eviction of 
Unauthorised Occupants) Rules (1962), Rr. 3, 4 — 
Notice of eviction proceeding — Provisions con- 
tained in S. 4 and Rr. 8 and 4 held mandatory 
Orissa 201 A 

ORISSA PUBLIC PREMISES (EVICTION OF 

UNAUTHORISED OCCUPANTS) 
RULES (1962) 


+ 


R, 8 — See Orissa Public Premises (Evic- 
tion of Unauthorised Oceupants) Act (1972), S. 4 
Orissa 201 


=R. 4 — See Orissa Public Premises (Evic- 
tion of Unauthorised Occupants) Act (1972), S. 4 
Orissa 201 A 
PARTNERSHIP ACT (9 of 1932) 

mSS. 87 and 42 — Dissolution of firm by death 
or retirement of a partner —- Business continued 
by remaining partners or by introducing a new 
person — Effect — New partnership comes into 
existence Raj 320 B (FB) 
w9, 42. — See Ibid, S. 37 Punj 320 B (FB) 


PENAL CODE (45 of 1860) 

wD, 84 — Common intention — Proof 
SC 2252 B 
mm §, G4, 88 — Common intention — Victim 
assaulted by three accused — Applicability of 
- 5, 38 SC 2252 C 
——S, 38 — See Ibid, S. 34 SC 2252 C 
S. 83 — Presumption that child between ihe 
age of ten and fourteen is doli incapax — Is re- 
buttable SC 2236 





PENAL CODE (contd,) 
SS. 299, 800 (8rdly) —. Hesitant medical 
opinion about cause of death — Death after one 
month of occurrence —- Offence held would fall 
under S. 299 and not under S. 800 

SC 2267 G 


mS. 300 (8rdly) — See Ibid, S. 299 
C oo C 


SC 2 
——§, 802 — See also Evidence Act (1872), 
S, 114 SC 2252 A 
wS, 802 — Sentence — On facts death sen- 
tence commuted to that of tnpeponment Lor Hie 
PREVENTION OF FOOD ADULTERATION 
RULES (1955) 
R, 22 — Whether R. 22 is mandatory and 
non-compliance thereof is fatal to prosecution — 
Conflict of opinion — Reference to larger Bench 
suggested SC 2182 


PROVINCIAL INSOLVENCY ACT (5 of 1920) 
—-—-95, 4 and 53 — Property transferred by in- 
solvent before he was declared as insolvent — 
Determination of title to such property — Sec- 
tion 4 how far controlled by S. 58. AIR 1974 
Raj i Reversed and AIR 1930 Oudh 314 Over- 


rule SC 2202 
S. 58 — See Ibid, S. 4 SC 2202 


PUNJAB AGRICULTURAL PRODUCE MAR- 
KETS ACT (28 of 1961) 
m9, 23 — Punjab Agricultural Produce Mar- 
kets Caa Rules, R. 29 — Levy of market 
fees for development of notified market area — 
Power of committee Punj 347 A (EB) 
S. 23 — Fee levied under S. 23 is not a tax 
in the garb of a fee but a fee in its true sense 
Punj 347 C (FB) 
-—~-§s, 26, Cis. (v), (x), (xi), (xiv), vii) and 28, 
Cls. (viii), (xi), (xiii), (xvii) — Constitutionality — 
Subject-matter of legislation falls within Entry 28 
and not Entries 14 and 18 of List II, Sch. 7 to 
the Constitution Punj 347 B (FB) 
enamine, D, 28, Cls. (viii), a (xiii) (xvii) — See Ibid, 
S. 26, Cls. (v), (x), Gi), (xiv), (vii) 
Punj 347 B (EB) 
PUNJAB AGRICULTURAL PRODUCE MAR- 
KETS (GENERAL) RULES 
R. — See Punjab Agricultural Produce 
Markets Act (1961), S. 23 Punj 347 A (FB) 
RAILWAYS ACT (9 of 1890) 
~=—S, 77 (prior to amendment in 1961) and Sec- 
tion 78-B {as amended in 1961) — Scope and 
applicability — Consignment booked on 27-12- 
1961 — Suit for non-delivery of goods filed on 
22-3-1966 — New S. 78-B would apply and not 
old S. 77 All 482 A 
9. 78-B {as amended in 1961) — See Ibid, 
S. 77 Al 482 A 
RAJASTHAN CO-OPERATIVE SOCIETIES 
ACT (13 of 1965) 
See under Co-operative Societies, 


RAJASTHAN TENANCY ACT (8 of 1955) 
See under Tenancy Laws, 


REGISTRATION ACT (16 of 1908) 
9. 17 — See Civil P, C., (1908), O. 23, R. 8 
Orissa 198 
w9, 47 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acqui- 
sition of Surplus Land) Act (1961) (Gs amended 
by Bihar Act 1 of 1978), S. 5 (1) (iii 
Pat 283 A 


~—-9, 49, Proviso —— Unregistered document —<« 
Admissible in evidence to show nature and chara- 








R, 29 





cter of possession — Refusal to admit in evi- 
dence — Order set aside in revision 
Andh Pra 871 
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REGISTRATION ACT (contd,) 
S. 52 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act (1961) (as amended by 
Bihar Act 1 of 1973), S. 5 (1) (iii) Pat 288 A 
REPRESENTATION OF THE PEOPLE ACT 
(48 of 1950) 

—S, 23 — See Representation of the People 
Act (48 of 1951), S. 38 SC 2171 C 
-—S, 23 (3) — See Representation of the People 
Act (48 of 1951), S. 30 SC 2171 C 
REPRESENTATION OF THE PEOPLE ACT 
(43 of 1951 
._—-Ss. 30 and 38 — Representation of the Peo- 











ple Act (1950), S. 28 (8) — Provision of S. 23 (3) 
is mandatory — Inclusion of name in electoral 
roll after last date for making nomination is 


illegal SC 2171 C 
—§. 33 — Representation of the People Act 
(1950), S. 23 — Inclusion of name in electoral 
roll —- It can be carried out till last date for 
making nomination — Last date terminates when 
the reception of nomination is close 
SC 2171 D 
Ss. 81 (8), 83, 86 (1) — Non-compliance with 
S. 81 (8) — Compliance with S. 83, if an answer 
to such non-compliance —- Total omission to sign 
copies — Petition, if to be dismissed under Sec- 
tion 86 (1) Ker 163 
—S. 83 — See Ibid, S. 81 (8) Ker 163 
——Ss. 86, 87 and 123 — Election petition for 
setting aside election inter alia under S. 123 (7) 
— Allegation of corrupt practice —- Framing of 





issue — Procedure 171 A 
——5, 86 (1) — See Ibid, S. 81 (8) Ker 163 
——-5, 87 — See Ibid, S. 86 TL A 
——S, 128 — See also Ibid, 8,86 SC 2171 A 


-——S, 128 — Corrupt practice —- Nature of 


proof, SC 2171 B 
RES JUDICATA 

See Civil P. C. (1908), S. 11. 
Constructive res judicata —— See Civil P, C. 


(1908), S. 11, 
ROAD TRANSPORT CORPORATIONS ACT 
(64 of 1950) 


——-5, 45 — See also Constitution of India, 
Art. 254. Madh Pra 243 A (FB) 
-—S, 45 — Regulations under — Regulation 59 
and M. P. Industrial Employment (Standing 
Orders) Act (26 of 1961), S. 21 — Rules under 
— Standing Order 11 — Applicability and effect. 
adh Pra 243 B (FB) 
SHOPS AND ESTABLISHMENTS 
--ANDH. PRA. SHOPS AND ESTABLISH- 
MENTS ACT (15 of 1966) 

———§5, 2 (5), (8), ®) and (10) — See Industrial 

Disputes Act (1947), S. 2 (k), o ma (s) 
Andh Pra 886 A (FB) 
-—§, 40 — See Industrial Disputes Act (1947), 
S. 2 (k), Gj} and (s) Andh Pra 386 A (FB 
S, 40 (1) — Scope Andh Pra 386 C (FB 
-—S, 41 — See Industrial Disputes Act (1947), 
S, 2 (k), G) and {s) Andh Pra 386 A (FB) 
å. P. SHOPS AND ESTABLISHMENTS 
RULES (1968) 
———R. 21-A (as inserted on 18-1-1977) —- Scope 
Andh Pra 386 B (FB) 


SLUM AREAS (IMPROVEMENT AND 
CLEARANCE) ACT (96 of 1956) 

w—5, 19 (1) (a) — See Civil P. C. (1908), S. 47 

Delhi (NOC) 326 
STAMP ACT (2 of 1899) 
See under Stamp Duty. 
STAMP DUTY 
STAMP ACT (2 of 1899) 
m— Ss. 35, 38 — Levy of penalty and duty — 


gound for ann 
——§ 


STAMP DUTY — STAMP ACT (contd.) 
Insufficiently stamped document — Court can 
levy penalty and duty on party as a precondi- 
tion to admit such document in evidence 

Andh Pra 397 
——S§, 35 — Promissory note insufficiently stamp- 
ed — Inadmissible in evidence — Whether plain- 
tiff can fall back upon ‘original cause of action’ 
that is the fact of lending, in a suit based on such 


promissory note Mad 340 
~S, 88 — See Ibid, S. 35 Andh Pra 397 
SUCCESSION ACT (89 of 1925) 
S, 871 — See Ibid, S. 372 Kant 201 


—_——Ss, 872, 371 and 888 -—— Succession Certi- 

ficate, issuance of — Jurisdiction —- Munsif’s 

Court in South Kanara District has jurisdiction 

to issue certificate Kant 201 

D, 888 — See Ibid, S. 372 Kant 201 

SUPREME COURT (ENLARGEMENT OF 
CRIMINAL APPELLATE JURISDIC- 
TION) ACT (28 of 1970 

—-§, 2 — See Constitution of India, Art, 184 

(1) (c) SC 2267 B 

=S, 2 (a) — See Cri, P. C. (1898), S. 417 (1) 
SC 2267 A 

SURETY 

—tLiability of — See Contract Act (1872), S. 128. 

TAMIL NADU BUILDINGS (LEASE & RENT 

CONTROL) ACT (18 of 1960) 
See under Houses and Rents. 
TAMIL NADU PLACES OF PUBLIC RESORT 
ACT (2 of 1888) 

——S. 7 — See also Constitution of India, Arti- 

cle 226 Andh Fra 880 B 

‘S. 7 — Renewal of licence under —— Grounds 

for refusal indicated Andh Pra 380 A 

—~S, 12 — See Constitution sal sen Art, 22 


6 
dh Pra 880 B 
TENANCY LAWS 
—A,. P, (ANDHRA AREA) TENANCY ACT 
(18 of 1956) 
———-Pre,, S. 12 — Object of Act — Section 12, 
if inconsistent with object of Act 
Andh Pra (NOC) 321 B 
——-§. 12 — See also Ibid, Pre. 
Andh Pra (NOC} 821 B 
—_—S, 12 — Notice by legal representatives ex- 
ercising option to continue tenancy on death of 
cultivating tenant —- Form of notice 
Andh Pra (NOC) 321 A 
—ANDHRA PRADESH LAND REFORMS 
(CEILING ON AGRICULTURAL HOLD- 
INGS) ACT (1 of 1973) 
mS. 8 (d) — “Double crop wet land” — Land 
included in Sch. B of Part IT of the Rules men- 
tioned in S. 8 (d) @ is not invariably “double 
crop wet land” Andh Pra 355 A 
=S. 3 (j), Ss. 3 (e) and 3 (v) — Definitions of 
dry land” and “wet land” ta be read together 
for deciding if a land is wet or dry 
Andh Pra 355 B 
—ANDHRA PRADESH (TELANGANA AREA) 
TENANCY AND AGRICULTURAL LANDS 
ACT (21 of 1950) 
———-§, 2 (1) (a) — See Transfer of nD Act 








(1882), S, 106 a 363 A 
—BIHAR LAND REFORMS (FIXATION OF 
CEILING AREA AND ACQUISITION OF 


SURPLUS LAND) ACT (12 of 1962) 
———5s. 5 (i) (iii) and 16 (as amended by Bihar 
Act 1 of 1978) —- Annulment of transfers — 
Delay caused by Registering Authority in copyin 
out the documents in the Book prescribed 
ulment Pat 283 A 
—-9. 5 (1) (iii) —— Act included in the Ninth 
Schedule of Constitution — Validity cannot be 
challenged Pat 283 B 


aq 
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TENANCY LAWS — BIHAR LAND REFORMS 
(FIXATION ETC.) ACT (contd.) _ we we 

- = S, 16 — See Ibid, S. 5 (1) (iii) 

Pat 283 A 

KARNATAKA LAND REFORMS ACT (10 of 


1962 
——-S. 63 (10) — Disposition of land when deem- 
ed transfer — Partition of land between Hindu 
father and sons not deemed to be a transfer 
Kant (NOC) 338 
—QORISSA LAND REFORMS ACT (16 of 1960) 


——S, 43 (2) — Objections — Duty of Revenue 








Officer Orissa 208 A 

—S, 44 (2) — Appeal under — Delay — Whe- 
ther condonable — Jurisdiction of appellate 
authority Orissa (NOC) 342 


S. 44 (2) — Right of appeal under — Right 
is available to party to the proceeding — Stranger 
could prefer appeal only by leave of Court 
Orissa 208 B 
—RAJASTHAN TENANCY ACT (8 of 1955) 
.—-S, 30-E — See also Constitution of India, 
Art, 226 Raj 229 A 
—S. 30-E — On 1-4-1966 land held by A as 
khatedar tenant — Pending proceedings to deter- 
mine ceiling area A dying — Determination of 
ceiling area. AIR 1970 Bom 144, Dissented from 
Raj 229 B 
——S. 207 — See Civil P, C. (1908), S. 9 
Raj 238 


] 

—U. P. CONSOLIDATION OF HOLDINGS 

ACT (5 of 1954) 
——S. 9 — See U. P. Gaon Samaj Manual, 
Para 128 All 491 

—S. 48 — Revision — Refusal of consolida- 
tion officer to allow a party to file a written state- 
ment does not amount to an illegality in the pro- 
ceedings or any irregularity in the exercise of 
jurisdiction — It is not obligatory for a party 
to file written statement in apy to objections 
filed by a party — Parties would get ample op- 
portunities to lead evidence on all points — Act 
and the Rules do not refer to any written state- 
ment — Provisions of Civil P. C. are also not 
specifically made applicable All 467 A 


—§. 48 (8) and (1) — Dismissal of revision by 
Deputy Director — Another Deputy Director can- 
not set aside dismissal All (NOC) 319 A 


—S, 182 — Sirdari rights obtained by peti- 
tioners by virtue of decree passed under Tenancy 
Act — Consolidation authorities have no power 
to question legality of decree All (NOC) 819 


—U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT (1 of 1961) 


——Ss. 4, 9 — Family arrangement — Essentials 
of — Whether anterior title of the persons claim- 
ing under, if necessary 1 (NOC) 318 
—S. 5 (1), Expls. I and II —- Power to ignore 
sale-deed — When can be exercised 


All (NOC) 314 


—U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1951) 
——S, 3 (14) — ‘Land’, meaning of 
SC 2196 D 


—S. 19 — Sirdari right — Held that S fulfilled 
all requisite conditions and became Sirdar o 
land on date of vesting SC 2196 C 
— Ss, 212 and 212-A (1) — No evidence to 
show that the land in question was customary 
pasture land or customary common pasture lan 
— Ejectment of person in possession illegal 

7 3 2196 A 

——S. 212-A (1) — See also Ibid, S. 212: . 
SC 2196 A 























> 


TENANCY LAWS — U, P. ZAMINDARI ABO- 
LITION AND LAND REFORMS ACT (contd.) 
—S, 212-A (1) and (7) — Order of ejectment 

under S. 212-A (1) is not final — Suit under Sec- 

tion 212-A (7) to establish the right claimed can 

be filed against such order SC 2196 B 


—U. P. ZAMINDARI ABOLITION AND LAND 
REFORMS RULES (1952) 
——R. 115-D — Powers of Tahsildar to initiate 
proceedings under, 1974 All LJ 621, nenn 
All 466 








——R. 115-D — Decree against petitioner in suit 
under S. 229-B becoming final — Proceeding 
taken for his ejectment cannot be challenged on 
ground of bona fide dispute of title All 466 B 





| TORTS 
—_—Negligence — Negligent and rash driving — 
Damages — See Fatal Accidents Act (1855), Sec- 
tion 1-A J & K (NOC) 886 B 
TRADE AND MERCHANDISE MARKS ACT 
(43 of 1958 
—-—Ss, 2 (h) and 3 and 56 — Application under 
S. 56 — Dismissal — Appeal — Jurisdiction — 
High Court within whose appellate jurisdiction 
office of Trade Marks Registrar is situate has 
jurisdiction to entertain appeal Andh Pra 360 
——S. 3 — See Ibid, S. 2 (h) Andh Pra 360 
«S. 56 — See Ibid, S. 2 (h) Andh Pra 360 


TRANSFER OF PROPERTY ACT (4 of 1882) 

—S, 5 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus Land) Act (1961) (as amended by 
(Bihar Act 1 of 1973), S. 5 (1) (iti)) Pat 283 A 
—S. 7 — See Tenancy Laws — Bihar Land 
Reforms (Fixation of Ceiling Area and Acquisi- 
tion of Surplus E Act (1961) (as amended by 
(Bihar Act 1 of 1973), S. 5 (1) Gii)) Pat 283 A 
—S. 8 — See also Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act (1961), (as am- 
ended by (Bihar Act 1 of 1973), S. 5 (1) (iii)) 














Pat 283 A 
—S. 8 — Deed — Interpretation — Other 
documents interpreted in earlier decisions — Ef- 


fect (Precedent) Mad (NOC) 341 B 
— 5. 19 — Vested interest — Maintenance deed 
— Maintenance right to brother’s widow (S), 
while absolute estate to daughter (K) — K pre- 
deceasing S — Absence of contrary intention — 
Effect Mad (NOC) 341 A 
-——S, 51 — Construction by trespasser — Acqui- 
escence by owner while trespasser built on tres- 
passed land — Owner should be compensated 

and trespasser should not be evicted 
Mad 342 


—S. 54 — See also Tenancy Laws — Bihar 
Land Reforms (Fixation of Ceiling Area and. 
Acquisition of Surplus Land) Act (1961) (as am- 
ended by (Bihar Act 1 of 1978), S. 5 (1) (iii) ) 

Pat 283 A 
——S,. 54 — Rule that stranger to sale deed can- 
not dispute payment or non-payment of consi- 














deration — Exception Orissa 194 D 
5S. 106 — See also 
z Ibid, S. 117 Mad 364 
2) Evidence Act (1872), S. 114 
All 476 B 


(3) Houses and Rents — J. 
Shops Rent Control Act (1966), S. 11 

J & K (NOC) 335 E 

——S. 106 — Notice to quit — Notice deter- 
mining tenancy served on one of joint tenants is 
sufficient . All 476 A 
—S..106 — Notice. determining tenancy — 
Waiver of — What constitutes All 476 C 
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$ 
T, P. ACT (contd) | 
—5, 106 — A, P. (Telangana Area) Tenancy 
and Agricultural Lands Act (1950), S. 2 (1) (a) 
~~ Keeping of buffaloes on leased premises and 
carrying on milk business — Lease held was for 
agricultural purpose Andh Pra 363 A 
—§, 106 — Duration of lease — Presumption 
as to —- When arises Andh Pra 363 B 
(q) — Duty to hand aver posses- 
sion — Suit by lessee against his sub-lessee fer 
ejectment —- Allotment of premises to defendant 
by lessor during pendency of suit without deter- 
mining tenancy of plaintiff — Effect 

Madh Pra (NOC) 340 B 
-——S, 115 — See Houses and Rents — | & K. 
Houses and Shops Rent Control Act (1966), S. 11 
J & K (NOC) 335 E 
——Ss, 117, 106 — Leases for agricultural pur- 

poses — Notice under S. 106 is necessary 


Mad 364 

U. P, CONSOLIDATION OF HOLDINGS ACT 
5 of 1954) 

See under Tenancy Laws. 


U, P. GAON SAMAJ MANUAL 
~———Para, 128 —~ Petitioner filing objection under 
S. 9, U. P, Consolidation of Holdings Act that 
certain plot of land was his ancestral grove and 
its entry as ‘banjar’ in village papers was in- 
correct — Gaon Sabha contesting objection in ab- 
sence of any resolution of Gaon Sabha — Objec- 
tion allowed by Consolidation Officer — Appeal 
and revision filed by Gaon Sabha are unautho- 
rised and orders passed by Settlement Officer, 
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U. P. GAON SAMAJ MANUAL (contd) _ 
Consolidation and Deputy Director, Consolida- 
tion are without jurisdiction All 491 
U, P. HIGH COURTS (AMALGAMATION) 
ORDER (1948) 


See under High Court Rules and Orders. 
U. P. IMPOSITION OF CEILING ON LAND 
HOLDINGS ACT (1 of 1961) 
See under Tenancy Laws, 
U. P. NAGAR MAHAPALIKA ADHINIYAM 
(2 of 1959) 
See under Municipalities, 
U. P. MUNICIPALITIES ACT (2 of 1916) 
See under Municipalities, 
U., P, (TEMPORARY) CONTROL OF RENT 
AND EVICTION ACT (8 of 1947) 
See under Houses and Rents, 
U. P. URBAN BUILDINGS (REGULATION OF 
LETTING, RENT AND EVICTION) ACT 
3 of 1972) 
See under Houses and Rents, 
U, P. ZAMINDARI ABOLITION AND LAND 
REFORMS ACT (1 of 1951) 
See under Tenancy Laws. 
U, P, ZAMINDARI ABOLITION AND LAND 
REFORMS RULES (1952) 
See under Tenancy Laws, 
W. B. SOCIETIES REGISTRATION ACT 
(26 of 1961) 
——5, 19 (1) — See Constitution of India, Arti- 
cle 226 Cal 487 B 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM WIC. 
IN A. I. R. 1977 NOVEMBER 
Diss, = Dissented from in; Over, = Overruled ini Revers, = Reversed in 


ALLAHABAD 
AIR a Gnd 314 (Pt. B) — Over, AIR 1977 


2 fr) 
1974 All LJ 621 — Revers, ATR 1977 All 466 A. 
1975 Tax LR 132 (All) (FB) — Diss, AIR 1977 
1978 Tal FA Aeh, 
ax i — Diss, AIR 1977 Puni 
320 A (FB), i i 


ANDHRA PRADESH 
AIR 1975 Andh Pra 85 (FB), Held no longer 
good law in view of AIR 1976 SC 888. 
AIR toe seat on on = Roe 
@ Andh Pra 899 — Revers, AI 7 
Andh Pra 867 A, ee eal 
1977 Tax LR ae Pra) — Diss, AIR 1977 


Punj 314 s 

1977 (1) Andh WR 187 — Held not good law in 
view_ of AIR 1976 SC 888, AIR 1977 Andh 
Pra 581 (FB), 


: BOMBAY 

AIR 1970 Bom 144 — Diss, AIR 1977 Raj 
AIR 1972 Bom 98 — Not F, AIR 1977 Bom 
(1976) 78 Bom LR 454 — Partly Revers, AIR 


1977 SC 2188, 


CALCUTTA 
(1974) Original Order, D/- 27-6-1974 (Cal) — 
Revers, AJR 1977 Cal 459 C, 
(1976) Cri, Revn. No, 1111 of 1976, D/- 6-12- 
1976 (Cal) —- Revers. AIR 1977 SC 2255, 


DELHI 
eo Delhi 288 — Over, AIR 1977 Delhi 





(November) 1977 Indexes[2{1) (8 pages) 


DELHI (contd) n 
(19738) Civil Revyn. No. 855 of 1973 (Delhi) == 
Over, AIR 1977 Delhi 226 B. 
GUJARAT 
AIR ra a 47 — Diss. AIR 1977 Punj $14 


FB). 
(1973) 5. A, No. 99 of 1970, D/- 10-12-1973 
Guj — Revers, AIR 1977 Guj 189 B. 
(1974) 96 ro (fT (Guj) — Diss. AIR 1977 


Punj 31 ; 
MADHYA PRADESH 
AIR 1972 Madh Pra 125 — Diss, AIR. 1977 


Raj 236, 
(1974) Criminal pe No, 893 of 1969, D/- 
2 C AIR 1977 


4-8-1974 (Madh Pra) — Revers, 

SC 2267 B, 

(1974) Misc, Petn. No. 884- of 1972, DJ- 11-1- 
1974 (Madh Pra) —- Over, AIR 1977 Madh 
Pra 243 A (FB). 

1974 MPLJ 485 — Over, AIR 1977 SC 2262 C, 


ade) S. A. No, 495 of 1975, D/- 28-11-1075 
Madh Pra) — Revers. AIR 1977 SC 2262 C, 
MADRAS 


AIR 1973 Mad 360 — Held not good law in 
view of AIR 1954 Mad 760. AIR 1977 
Mad 847 B. 


PUNJAB 
(1974) L. P. A. No, 65 of 1971, D/- 26-9-1974 
Punj) — Revers, AIR 1977 SC 2221 A, 
1975 Tax LR 81T (Punj) AIR 1977 
Punj 314 A (FB). 


(1977) Criminal Misc, Petn, No. 6070 of 1976, 


D/- 14-2-1977 (Punj) — Reyers, AIR 1977 


SC 2185 B. 
RAJASTHAN 
AIR 1974 Raj 86 — Revers, AIR 1977 SC 2203; 


; 
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TRIPATHYS RECENT PUBLICATIONS 


DRAFTING, CONVEYANCING & PLEADINGS, by G. M. Kothari 


In this authentic and handy treatise, the author has succinctly elucidated the principles of the 
most important functions of advocacy viz, (i) Legal drafting; (ii) Conveyancing and drafting of deeds 
and documents and (iii) Drafting of pleadings, plaints, written statements, petitions, writs, complaints 
etc. In the treatment of these important functions, the author has adopted a highly practical and 
pragmatic method of case-studies and legal craftmanship, 

1977 : Royal 8yo 470 pp. Rs. 60.00 
PARUCK’S INDIAN SUCCESSION ACT, 6th Edn. by V. V. Raghavan 

Paruck's Indian Succession Act is the acknowledged classic in its field and is justly regarded as 
the most critical and exhaustive commentary on the law of succession, The book has been thoroughly 
revised and brought up-to-date, with reference to decided cases in the Indian and corresponding 
English Law. 

1977 6th Edn. Royal 8yo 972 pp. Rs. 80.00 


INTERNATIONAL CONTRACTS, by A. E. Karmali & N. R, Kantawala 

This book deals with the law of International Contracts in its varied aspects. The complexities 
and difficulties of Interuational Contracts between parties belonging to different countries due to 
different systems of laws prevailing in various countries and the lack of unification of the law of 
international Contracts indicate the importance of a fuller and detailed study of the law. 


1977 Royal 8yo 464 pp, Rs. 89.00 


LABOUR DEMANDS & THEIR ADJUDICATION (Vol, 2) by C. M, Kothari 

This is the second volume of the elassic work on the subject. It covers the entire gamut of 
labour demands and makes a significant and original contribution to the industrial law of adjudication 
in India—a monumental work in the field for all times, 
1977 Vol, 2 Royal 8yo 960 pp. Rs. 80.00 


THE PAYMENT OF BONUS ACT, 1965, by D. S. Chopra, 2nd Edn. 
This second edition contains the Payment of Bonus Act, 1965 as amended by the Payment of 
Bonus (Amendment) Act, 1976, It is an exhaustive commentary arranged sectionwise, with the case 
i hrouga up-to-date, The relevant English case law and the provisions of law have also been 
included. 


1977 2nd Edn, Royal 8yo 388 pp. Rs. 50.00 


MULLA’S PRINCIPLES OF MAHOMEDAN LAW, 18th Edn. by M, Hidayatullah & A, Hidayatullah 
This classic now in its 18th edition bears a unique reputation across the length and breadth of 

the country. The present edition has been thoroughly revised, some parts of the texts being re-written, 

but in the whole; the originality has been retained as far as possible, 

1977 18th Edn, Royal 8yo 498 pp. Rs, 80.00 

IMPORTS AND EXPORTS (CONTROL) ACT, 1947, by Subodh Markandeya & Miss Chitra L. Bhadri 
This is the first comprehensive commentary on the Imports and Exports (Control) Act, 1947 as 

amended by Act XII of 1976. The variegated features of an intricate piece of legislation have been 

carefully dealt with traciag the historical background and the constitutional position, and further, a 

‘eritique” is provided outlining the deficiencies of the Act. 

1977 Demy 8yo 356 pp. Rs. 50.00 


THE LAW RELATING TO CUSTOMS TARIFF, by B. Sen 

This book presents the new Customs Tariff Act, 1975 in a lucid manner, with commentaries on 
the sections of the Act and explains the provisions of the Interpretative Rules with Illustrations, It 
also contains a detailed analysis of the various court judgments bearing on. the interpretation 
of the tariff, 
1977 Demy 8yo 228 pn. Rs. 40.00 


THE SUPREME COURT OF INDIA. A Socio-Legal Critique of its Juristic Techniques, by Rajeey 
Dhayan, With a Foreword by Lord Denning. i 
In this scholarly work the author has analysed the legal techniques used by the Court and pin. 
pointed the real cause of the problem, He has criticised the Court’s approach in several matters,’ 
particularly its “‘status-oriented thinking” in Contempt of Court, and has not hesitated to expose the 
human weaknesses of the judges who have manned the Court—as for example, their tendency to 
pontificate—but he has paid tribute where it was due, 


1977 Royal 8yo 530 pp. Rs, 75,00 





BEPRINI 1977 
The Reprinted Edition of KANGA & PALKHIVYALA’S 


THE LAW & PRACTICE OF INCOME TAX 
Seyenth Edition 1977 In 2 Volumes Rs, 280.00 per set 


N M. TRIPATHI PRIVATE LTD, 
483, Bamaldas Gandhi Marg, BOMBAY:300002, 


Re maay wae A a 
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20d EDITION gnd EDITION 
Supreme Court Reference Citations 
(1950-1976) 


By 
Mr. P. J. PATEL, B.So. (Hons) LL.M. (U.S.A. 
(A publication of Legal Research Bureau, Jamnagar, 2nd revised 
and Enlarged Edition, covering cases upto 1976 ) | 
MARKETED EXCLUSIVELY By ALL INDIA REPORTER LTD. 
Pages about 300 Price: Rs. 44 |- Post Free. 


( Expected to be ready by the end of the year ) 


An analytically novel reference work tracing the treatment 
and history of every Supreme Court case within the range of 
A. L R. reporting. In respect of its contents, it does not deal with 
any legal subject as such but directly concerns itself with the 
reported eases of Supreme Court. The book is in some respects 
an Indian counterpart of “Shepard’s Citations” of U.S. A. 


The Supreme Court is not theoretically bound by its earlier 
judgments. In fact it has often criticised, or partly disapproved 
or overruled itself, etc. ete. The status and standing of any given 
Supreme Court authority, therefore, is always a pertinent question 
that lawyers and judges have to ask almost every day. And herein 
lies the answer, the quick and handy one. Once they start using 
it, they will find it inevitable afterwards. This book could well 
in a nutshell be described as “SUPREME COURT ON SUPREME 
COURT THROUGH THE INSTRUMENTALITY OF A. IL R” 


A book which MUST be possessed by the Bar and the 
Bench : 


Please book your order with our Travelling Representatives 
Or 
write to 
The Sales Manager, 
ALL INDIA REPORTER LTD. 


Post Box No. 209 
Congress Nagar, NAGPUR. 440042, 
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Phone: 3441 Grams: Document Houses, SIMMLA~S3. 
(A. I, F, D. INVESTIGATION BUREAU ) 1930-1977. 
FULLY EQUIPPED with MODERN LABORATORY & LIBRARY, 
for DETECTING FORGERIES in IMPORTANT cases in any Language. 
Wills, Partnerships, Agreements, Deeds, Pronotes, eto. 
Refer to: SENIOR CONSULTS. 


SCIENTIFICALLY FORENSIC OPINION UPHELD by JUDGES 
of the SUPREME COURT of INDIA. 


on Examination of Questioned Documents, Inks & Paper Analysts & Ballistio Experts 


Dr. BAWA R. SINGH, Ph.D. Gold Medailizt, 
(Great Britain), etc. F.R.M.S., M.R.P.S. 
wih NO EQUIVALENT & NOTHING PARALLEL 
More than 47 (Forty-seven) Years’ Successful Experience 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SIM LA-3. 


ee 
—y | 

















Grams: ' EXPERT’ JAIPUR Phones (Ofice & Residence): 72135 





GOVT. & COURT CONSULTANT, HANDWRITING & FINGERPRINT EXPERT 
(Examiner of Questioned Documents of 82 years’ international experience) 
Hony. Prof., French Association of Technical Examiners of Questioned Documents in Paris 
REPORTS USUALLY SENT WITHIN A WEEK (EVEN WITHIN 24 HOURS) 
Work appreciated by Hon'ble Jadges of Supreme Court of India & several Indien High Courts 
consulted in several cases by Govt, of India, Ministry of Home Affairs S, P, E. Govt, of 
Rajasthan, Anti-corruption Departmont of North Rly., U, P, C. I. D. end Delhi Police ete, 
Various Courts from all over India regularly send documents for opinion, 


Address: OHITRARJAN MARG, O.SCHEME, JAIPUR.i (Rajasthan) i 


Grams: FORGERFOE Phone: 412184 
K. S$. PRASAD, B.A. 
HANDWRITING, DOCUMENT & FINGERPRINT EXPERT. 
: MADRAS- 600020. 
Well trained by the Senior-most Expert in India, Sri K. S. RAMAMURTI (50 years standing) — 
Can examine the age of the documents and inks—Can tender notes for cross-examining on any Experts’ 
opinion-tips for arguments. — Appreciated by the Judges and Jurists all over India, 


Publisher : ‘HANDWRITING EVIDENCE’ 
By K. S RAMAMURTI, Handwriting Expert. 
Approved by Tamil Nadu, Andhra and Kerala High Courts, 
Price: Rs. 20/« (postage extra) 
Copies from : K, §. PRASAD, 3, III Main Road, Gandhinagar, Adyar, MADRAS.600020. 








‘TELEPHONE: 23113 TELEGRAMS: “EXPERT, NAGPUR” 
For Expert Opmion & Evidemce 


C. T. BHANAGAY 


TRAINED IN ENGLAND F,4, F.Sc., B.A., LL.B. F.8.M.S, (LONDON) 


Government Consultant For Questionsd Documents 
HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR- 10. 
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Qualify asa 


DOCUMENT EXAMINER 
for a BETTER Future, STATUS & SUCCESSFUL CAREER OF SECURITY 
VERY VALUABLE GENERAL TRAINING COURSE at 


COLLEGE OF DOCUMENTS SPECIALISTS 
(Established : 1930) 


Re-started after partition of the Country 
Prospectus for Postage stamps of only ninety-five paise, 
QUESTIONED DOCUMENT EXAMINERS HOUSE, SIML A-3.. 


Mim mn n Aire ae a 


"NEW BOOKS FOR YOU AND YOUR LIBRARY 


TY 














Rg. P. 
1. Monir: Principles and Digest of the Law of Evidence, Fifth Edition 
Ist Volume 1975 00.00 
5th Edn. Second Volume 1977 $5.00 
9, Hargopal: The Indian Draftsman (Book on Legal Drafting) 55.00 
8. Rattigan: Digest of Customary Law in the Punjab, 1977 Ed. 50.00 
15th Edition Volume 2 in the Press 
4. Agarwala: Compulsory Acquisition of Land in India, 4th 1974 Ed. 70.00 
6. Malhotra: Dismissal, Discharge, Termination of Sarvice and Punishment . 
with Model Forms, 5th Ed. 1976 48.00 
6. Roy: Gheraos, Strikeg and Lockouts, 1969 Ed. 20.00 
7. Roy: All India Services Manual, 1972 Ed. 40.00 


THE UNIVERSITY BOOK AGENCY 
Elgin Road — Post Box 63—- ALLAHABAD-211 004 











Fer disputed writings, signatures, inks, thumb imprints and firearms, 


Consult: P. R. FAAMANT. B.A. cpp.) C.S.F.1. (Lausanne) 
GOVERNMENT EXAMINER OF QUESTIONED DOCUMENTS 


( Trained and qualified in Switzerland ) 


The only Document Examiner in India, who has received practical training in the 
examination of documents at a Government Institute in Europe. 


46 years’ experience. 
Head Office :—- Bungalow 7, MALKAGANY, DELHI, (Phone 227864) 
Branch Office: — Lahari Naka. (Opp. Gurdwara) KHANDWA (M. P.). 
anes 
DISPUTED DOCUMENTS? Phone: 565485 
Consult: Me Ke MEHTA, Examiner, Questioned Documents, 
15-A/33, Western Extension Area, Ajmal Khan Road, Karol Bagh, NEW DELHI- 5. 
Author of : IDENTIFICATION OF HANDWRITING & CROSS-EXAMINATION OF EXPERTA. 


4th enlarged & revised edition. Price Rs. 32-50 
IDENTIFICATION OF THUMB IMPRESSIONS & CROSS-EXAMINATION OF 
FINGER PRINT EXPERTS. 2nd Edition. Price Rs. 15-00 


The Supreme Court & almost all the High Courts have purchased the books for Judges’ Library. 
Various Courts throughout India send original documents io M. K. MEHTA for opinion. 








Phone: 6858 Grams: ‘Documents’ Indore 3 


C. T. SARWATE, B.A., LL.B., F.R.M.S. (LONDON). 
Consultant To Governments of MADHYA PRADESH and RAJASTHAN. 


Consult him on all matters pertaining to Hand-writing, Finger-Prints, 
ll aspects of Disputed Documents, Fire Arms Cases. 


Cross-examination of experts undertaken. Office photographer sent on request. 
Office & Residence. Branch Of fice 
15, Yeshwant Colony, 1968, Wright Town, - 
-~ - INDORE-3..(M. P.) Boo o a JABALPUR, Phone: 2520 
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“FOR DISPUTED DOCUMENTS AND 
FINGER PRINT CASES” 


T, P. PATIL, B.A., LL.B. 
(Trained in England) 
DOCUMENT EXAMINER 
Jatharpeth Road, AXOLA (M, S$.) 


| Bombay Office Address :—~ Srd floor, 43, Veer 
; Nariman Road, Fort, Bombay—l. 
| Akola: Phone 839 


| Consult : 


Bombay Phone: 252646 








FORGERY DETECTION PYT. BUREAU 


PARMESHWAR DAYAL & 

ANIG KUMAR MATHUR, 
Hueaminere of Questioned Documents 
Medows House, Medows St, Fort, 
BOMBAY 400023 Phonrs Office 274191 
Rest. 1/5 E. M. Estate, June. of S, V, Rd. 
& 80th Rd., near Bandra Talkies, Bandra, 
BOMBAY 400050 Phone — 588785 


a ae are 








Telephone: 23113 Telegram: “Expert-Nagpur”. 


For Identification of Handwriting 
Finger Prints. 


Conault 
We. Cdr. M. B. ATHALE (Rotd.} 
Handwriting and Finger Print Expert, 


"Swagat", Bhanagay’s Bungalow, 
Ramdas Peth, NAGPUR.140, 





Consult 
G. $. PRAKASA RAO 
Handwriting & Finger Print Hupert 
34, Madhava Nagar, NAGPUR.16, 
Knows Indian scripis — Devanagari, 
Telugu, Tamil, Kannada, Urdu & 
Others. Feeg reasonable. 





“Forensic Science Laboratory Phone: 8741 


Haqiqat Nagar—SAHARANPUR. U. P. Under. 
takes Comparison of disputed Finger-Prints & 
Writings, Ascertains age of Ink: Type-Writing 
Machine : Range & Direction of a shot : Use of p 
particular weapon, Courts & parties from India & 


| abroad send original documents,” 
Directors : 


CLASSIFIED ADVERTISEMENTS 
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A. T. BHANAGAY, 
B.Acs B.86., LEB: M, I, A. I, 
Beaminer of Questioned Documenis 


(Formerly a Goyt. Examiner of Questioned 


Documents in Bombay State for over 12 years) 
369.A, Gandhinagar L. A.D. College Square 


Noxth Ambazarl Road, NAGPUR. 








Office: 271804 
Phone { Gite: Sargai 


T. J. GAJJAR H, T., GAJJAR 
GAJJAR & GAJJAR 
Handwriting Experts 


Examiner Press Building 
$5, Dalal Strest, BOMBAY. 4. 








Í Refer your problems of Handwriting—Finger- 


prints requiring Lego-scientific accurate 
solutions Phone: 26890 


To, ©. SESHAGIRI RAO, B.A. B.L. 
HANDWRITING &€ FINGERPRINT EXPERT 


13/257 Ird. Road, ANANTAPUR-2, (Andh-Pra.) 


CROSS-EXAMINATION OF EXPERTS, 
PREPARATION OF NOTES FOR CROSS- 
EXAMINATION OF EXPERTS, undertaken 











Phone No. 38562 


For Fingor-printa, Type, or anything about 
a Contested Document ..... CONSULT 


H. L. BADHWAR 
EXAMINER OF QUESTIONED DOCUMENTS 
31, Sir Hukamchand Bhawan Nasia Road 


(near Janta Hotel) INDORE.452004 M.P.) 
Consulted by Govt, Deptis.—Ea perience over 27 yrs. 








Grams: FORGERFOE Phone: 412182 
FORGERFOE OFFICE, MADRAS. 


K. 8 PRASAD, z.a. 
Handwriting, Document & Fingerprint Expert , 
Notes for cross-examination on any Expert's 
opinion and for arguments. 

Address: 3, ITI Main Road, Gandhinagar, 

Adyar—Madras—600020, 
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A LR PUBLICATIONS 


Forthcoming Publications 


INCOME.TAX DIGEST (1886-1976) (In 3 Volumes) 
(Income-tax, Wealth Tax, Gift Tax, Estate Duty, Finance Act ete,) 


Publications Ready for despatch 
CODE OF CRIMINAL PROCEDURE, 1973 (7th Edn.) (In 4 Volumes) 


FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also cases of 1950) 
(Civil, Criminal & Revenue) (In 14 Volumes) 


LIMITATION ACT, 1968 (5th Edn.) (In 2 Volumes) 
(NO INCREASE IN PRICE) 


QUINQUENNIAL DIGEST (1966-1970) (Reprint Edition). 
(Civil, Criminal & Revenue) (In & Volumes) 


CURRENT PUBLICATIONS 
CIVIL PROCEDURE CODE (9th Edn.) (In 4 Volumes) Jol. I Already despatched 


(with Amendments up-to-date) Vol. II In Press. 
CRIMINAL DIGEST (1950.1976) (In 7 Volumes) Yol. I Already despatched 
Fol. IT In Press. 


QUINQUENNIAL DIGEST (1971-1975) (In 5 Velumes) 
(Civil, Criminal & Revenue) 


Vols. I to III already despatched Vol. IV In Press. 
A. 1. R. (S. 0.) Reprints — (1961-1965) (In 5 Volumes) 1961 and 1962 Already 


despatched. 


10. A. I.R. (8.C.) Reprints (1950.60) (In 11 Volumes) 1952, 56 £ 57 under Reprint. 


JOURNALS: 


i ALL INDIA REPORTER 

CRIMINAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 
TAXATION LAW REPORTS 

A. I.R, Back sets (only available sets) 

Cr. L. J. Back sets (only available sets) 

L. I. C. Back sets. 

T. L. R. Back sets. 


ALSO AVAILABLE 


4. LABOUR LAW JOURNAL DIGEST (1966-1975) (In 3 Volumes)’ 


(Edited by: LLJ Editors, Published by M/s. Wadhwa & Co. N agpur). 


2 SUPREME COURT REFERENCE CITATIONS 1950.1976 by Mr. P. J. Patel, 


A very useful guide showing treatment and history of every Supreme Court 
Judgment till 1976), y sup u 


Supply will be made subject to previous engagements. Money payable at Nagpur. 


Please book your Order with our Representatives 
Or 
Writa direct to 


ALL INDIA REPORTER LTD. 
(Post Box No. 209) NAGPUR-13. 


Sales Manager, 
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OUR REPRESENTATIVES 


1. Below we give Het of Representatives of the All India Reporter Ltd., who are working 


in the eld. 


@, If any Representative ceases to represent ua, the information will be publisked in 


these columns. 


3, Addxegses of Representatives; who are stationary, are given. 


i, Ahuja M. S., M.8/9 Road No. 11 Rajen. 
dranagar, PATNA 16, (Bihar), 
p Phone No. 50239 


2, Exande Y.R., No. 48'TASAVI NILAYA’ 
Up Stairs 17th A.Oross, Malleswaramı 


3, Hasin Ahmad, 16.2.51/A Akbarbagh: 
Phone No. 62320, 


4. Khanna P. ©. Phone No. — 588682 


_ §,. Khanna S. C.. 128/23 Block’O’ Govind. 
nagar, KANPUR (U. P.) 


6. Malhotra S. L., House No. 390, Adersha 
Negar, JULLUNDUR.Oity (East Pb.) 


7, Mani R. 8. 


8, Mehra A.K.75.D. Dr. P, T. Rajan Road, 
K. K. Nagar, MADRAS8-78 
Phone No. 424420, 


9, Rajan Q. P. 20-A: Panthady 3zd Btrest 
MADURAI.1 (Tamili Nadu) Ph. No. 267490. 


10. S. Lal. 


Sales Manager, A. I. R. Ltd. 


. Seth J.K, 3 GhoshMarket 28 Mahatma 


Gandhi Marg; ALLAHABAD.1 (U. F.) 
Phone No, 3907. 


. Seth K. K. B-10, Parul Appartments 


Behind Commerce College Hostel, Nays. 
rangpura, ‘AHMEDABAD.9 (Gujarat). 


. Seth O. K., 8.148, Greater Kailash 


NEW-.DELHI.-48, Phone No. 698052, 


. Shaligram R. G., P.249, Purnadas Rosg, 


OALOUTTA.29 (W. B.) Phone No, 
465975. | 


. Sharma P, N., B.A, New Market, Begum 


. Soinde, M. B. 


. Subhash Khanna, Hazari Lane, Telanga 


Bazar, CUTTACK.753009 (Orissa), 


. Sushil 5, K. 
. Tahiliani L. C., O/o. All India Reportes 


Ltd., Firat Floor Medows House, Nagin. 
das Master Road, BOMBAY.23 (B. R.) 
Phone Nos. Offica: 274204, Residennae ; 
475122, 


. Verma H. R.. 2/13,- Malviya Kanj, 


Loha Mandi, AGRA.2 (U. P.) 





&, G. Das ceases to represent All India Boporisr Lid. from 1.3-1977, 
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and conditions as that Government may think 
fit to impose, direct by notification, that the 
gight, title and interest and the liabilities of 
Caltex (India) in relation to any of its under. 
takings in India shall, instead of continuing to 
vest in the Central Government, vest in the 
Government company either on the date of 
the notification or on such earlier or later date 
(not being a date earlier than the appointed 
day) as may be specified in the notification. 


(2) When the right, title and interest and 
the liabilities of Caltex (India) in relation to 
its undertakings in India vegt in a Govern. 
ment company under sub-section (1), all the 
vights and liabilities of the Central Govern. 
meant in relation to such undertakings shall, on 
and from the date of such vesting, be deemed 
to have become the rights and liabilities, reg. 
pectively, of the Government company. 


(3) The provisions of sections 5,5 and 7 
shall, so far as may be, apply in relation to 
‘such Government company ag they apply in 
relation to the Central Government and for 
this purpose references therein to the ‘Central 
Government” ghall be construed as references 
to such Government company. 


CHAPTER IV 
PAYMENT OF AMOUNT 


40. Payment of amount to Caltex Petro- 
jeum and Caltex (India). —(1) For the trange 
fer to, and vesting in, the Central Government 
ander section 3 of the shares of Caltex Oil 
Refining and for the transfer to, and vesting 
4n, the Central Government under section 5 of 
‘the right, title and interest of Caltex (India) 
‘in relation to its undertakings in India, there 
‘shall be paid by the Central Government an 
aggregate amount of rupees thirteen crores to 
‘Caltex Petroloum and Caltex (India) in the 
proportions agreed to by them. 


(2) The amount specified in sub-section (1) 
shall carry interest free of income.tax at the 
rate of eight per cent. per annum from the 
Ist day of January, 1977, till the date of pay. 
ment in the manner specified in the Schedule. 


(3) The amounts payable under sub.sco. 
‘tions (1) and (2) shall be payable in instal. 
ments in accordance with the provisions of the 
Schedule. 


(4) In addition to the amounts mentioned in 
-gub.sections (1) and (2), the Central Govern. 
ment shall pay to Caltex Petroleum or Caltex 
(India) ag the case may be, such amount in 
Indian currency as may be required by the 
aid Companies to pay towards all taxes in 
‘India on the amounts payable under the said 
‘gub-sections and all other tages in India the 
fliability for the payment of which arises 
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directly on the transfer to, and vesting in, the 
Central Government of the shares of Caltex 
Oil Refining and of the undertakings of Caltex 
(India) in India, 


CHAPTER V 
PROVISIONS RELATING TO EMPLOYSES 


41. Transfer of service of existing em- 
ployees of Caltex (India), etc.—(1) Every 
whole-time officer or other employee of Caltex 
(India) who was, immediately before the ap- 
pointed day, employed by Caltex (India) in 
connection with its undertakings in India, and 
every whole time officer or other employee of 
Caltex (India) who was, immediately before 
the appointed day, temporarily holding any 
assignment outside India shall, on the ap. 
pointed day, become an officer or other em. 
ployee, as the case may bs, of the Central 
Government or the Government company 
(hereinafter referred to as the successor Goy- 
ernment company) in which the right, title 
and interest of Caltex (India) in relation to its 
undertakings in India have vested under this 
Act and shall hold office or service under the 
Central Government or the successor Govern. 
ment company, ag the case may be, on the 
game terms and conditions and with the game 
rights to pension, gratuity and other matters 
ag would have been admigsible to him if there 
had been no such vesting and shall continue to 
do so unless and until his employment under 
the Central Government or the successor Gov. 
ernment Company ig duly terminated or until 
his remuneration and conditions of service are 
duly altered by the Central Government or 
the successor Government company. 


(2) Subject to rules made in this behalt- 
under section 23, every whole-time officer or 
other employee of Caltex Oil Refining who 
was, immediately before the appointed day, 
employed by Caltex Oil Refining in India, and 
every whole.time officer or other employee of 
Caltex Oj] Refining who was, immediately 
before the appointed day, temporarily holding 
any assignment outside India shall, on and 
from that day, continue to be an officer or 
other employee of Caltex Oil Refining on the 
same terms and conditions and with the 
game rights to pension, gratuity and other 
matters ag are admissible to him immediately 
before that day and shall continue to hold 
such office unless and until his employment 
under the Caltex Oil Refining is duly termi- 
nated or until hig remuneration and conditiong 
of servico are duly altered by that company. 


(3) If any question arises as to whether 
any person was & whole.time officer or other 
employee of Caltex (India), or as to whether 
any officer or other employee was employed 
wholly or mainly in conreciion with the 
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undertakings of Caltex (India) in India imme. 
diately before the appointed day, or whether 
any whole.time officer or other employee of 
Caltex (India) wag temporarily holding any 
assignment outside India, the question shall be 
referred, within a periòd of two years from 
the appointed day, to the Central Government 
which shall, after giving a reasonable oppor. 
tunity of being heard to the person concerned 
in the matter, decide it in such manner ag it 
thinks fitand guch decision shall be final. 


(4) Notwithstanding anything coniained in 
the Industrial Disputes Act, 1947, the Pay. 
ment of Gratuity Act, 1972, or in any other 
law for the time being in force, the transfer 
of the services of any officer or other employee 
under sub-section (1) shall not entitle any such 
officer or other employee to any compensation 
or gratuity under those Acts or such other law, 
and no such claim shall be entertained by any 
Court, tribunal or other authority. 


42. Provident, superannuation, welfare 
fund etc. — (1) Where a provident, supsran. 
nuation, welfare or other fund hag been esta. 
blished by Caltex (India) for the benefit of 
the persons employed by it in connection with 
its undertakings in India, the moneys relatable 
to the employees — 

(i) whose services are transferred by or 
under this Act to the Central Government or 
the successor Government company, or 

(ii) who are in receipt of pension or other 
pensionary benefis immediately before the 
appointed day, - 
shall, out of the moneys standing, on that day, 
to the credit of such provident, superannua. 
tion, welfare or other fund stand transferred 
to, and vested in, the Central Government or 
the suecessor Government company, as the 
case may be, free from any trust that may 
have been constituted by Caltex ‘India) in 
respect thereof. 


(2) The moneys which stand transferred, 
under sub-section (1), to the Central Govern. 
ment or the successor Government company 
shall be dealt with by the Central Govern- 
ment or that company, as the case may be, in 
guch manner as may be prescribed. 


(3) The successor Government company 
shall, as soon as may be after the undertakings 
. of Caltex (India) in India become vested in it, 
constitute, in respect of the moneys and other 
assets which are transferred to, and vested in, 
it under this section, one or more trusts haying 
objects as similar to the objects of the exist. 
ing trusts, ag in the circumstances may be 
practicable, so, however, that the rights and 
interests of the beneficiaries of the trust re. 
ferred to in sub-section (1) are not, in any 
way, prejudiced or diminished. 7 
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(4) Where all the moneys and other assets 
belonging to an existing trust are transferred 
to, and vested in, the Central Government or 
the successor Government company under this 
section, the trustees of such trust shall, as 
from the date of such vesting, stand discharged 
from the trust except as respects things. done 
or omitted to be done before the date of such. 


vesting. 
OHAPTER VI 
Miscellaneous 


13. Effect of Act on another laws. ~ The 
provisions of this Act shall have effect not- 
withstanding anything inconsistent therewith 
coniained in any other law for the time being 
in forge or in any instrument having affect by 
virtue of any law other than this Act or in 
any-decree or order of any court, tribunal or 
other authority. 

1%, Duty to deliver possession of pro- 
perties, etc, — (1) Where any property, ap. 
pertaining to any undertaking of Caltex (India) 
in India has been transferred to, and vested 
in, the Central Government or the successor 
Government company under this Act, — 

(a) every person in whose possession, Gus- 
tody or contro! any such property may be, 
shall, on a demand by the Central Govern. 
meni or the successor Government company, 
as the case may be, deliver the property te 
the Central Government or the successor 
Government company, as the case may be, 
forthwith; l 

(b) any person who, immediately before: 
such vesting, has, in his possession, custody or 
control, any books, documents or other papers. 
relating to the undertakings of Caltex (India): 
in India, shall be liable to account for the said 
books, documenis and papers to the Central 
Government or the successor Government. 
company, ag the case may be, and shall deliver 
them up to the Central Government or that 
company or to such person as the Central 
Government or that company may authorise- 
in this behalf. 


(2) Without prejudice to the other provi- 
gions contained in thig section, it shall be 
lawful for the Central Government or the 
successor Government company to take alk 
necessary steps for taking possession of alk 
properties, which have been transferred to, 
and vested in, it under this Act. 


45. Contracts to continue unless termi- 
nated by Central Government — (1) Every- 
contract entered into by Caltex (India) for 
any service, sale or supply in Indie, and in. 
fcrce immediately before the appointed day. 


shall, unlegs terminated under gub.gection (2) 


within a period of two years from the appoin. 
ted day, continue to be of full force and effec’ 
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against or in favour of the Central Govern. 
ment or, as the case may be, the successor 
Government company. 


(2) The Central Government may, if it ig 
satisfied that any contract referred to in sub. 
section (1) is unduly onerous or has been 
entered into in bad faith or is detrimental to 
the interests of that Government or the gus. 
cessor Government company, as the case may 
be, by order in writing, sither terminate such 
contract or make such alterations or modifica. 
tions therein ag it may think fit : 


Provided that the Central Government shall 
not terminate any contract or make any altera- 
tion or modification therein except after giving 
to the parties to the contract, a reasonabie 
opportunity of being heard and except after 
recording in writing, its reasons for such 
termination, alteration or modification, as the 
cage may be. 


46. Use of dasigus, trade marks, ete., 
belonging to Caltex Petroleum or Caltex 
(India). — Nothing in this Act shall be con- 
strued to entitle Caltex Oil Refining or the 
Central Government or the successor Govern- 
ment company to ugse— 


(a) any designs, trade marks, trade names 
(including the name Caltex or any part 
thereof), styles of labelling, belonging to 
Caltex Petroloum or Caltex (India), after the 
expiry of a period of twelve months from the 
appointed day; and 


(b) any station decor (including distinctive 
colour schemes) belonging to Caltex Petroleum 
or Caltex (India), after the expiry of a period 
of twenty-four months from the appointed day. 


47. Penalties. — Any person who,— 

(a) having in hig possession, custody or con- 
trol any property forming part of any under. 
taking of Caltex (India) in India wrongfully 
withholds such property from the Central 
Government or the successor Government 
company; or 

(b) wrongfully obtaing possession of, or re. 
tains, any property forming part of any 
undertaking of Caltex (India) in India; or 

(c) wilfully withholds or fails to furnish to 
the Central Government or the successor Gov- 
ernment company or any person specified by 
the Central Government or that company’, 
any books, documents or other papers relating 
to any undertaking of Caltex (India) in India 
which may be in hig possession, custody or 
control ; or 

(d) fails to deliver to the Central Govern. 
ment or the successor Government company, 
any assets, books of account, registers or other 
documents in his possession, custody or con- 
trol relating to any undortaking of Caltex 
(India) in India; or 
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(e) wrongfully removes or destroys any 
property forming part of any undertaking of 
Caltex (India) in India; or 

(f) wrongfully uses any property forming 
part of any undertaking of Caltex (India) in 
India; 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand rupees, 
or with both, 


48. Offences by companies. — (1) Where 
an offence under this Act has been committed 
by & Company, every person who, at the time 
the offence was committed wag in charge of, 
and was respongible to, the company for the 
conduct of the business of the company, as 
well ag the company, shall be deemed to be 
guilty of the offence and shall be liable to be 
proceeded against and punished accordingly : 


Provided that nothing contained in this sub. 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he had exercised all due diligence to prevent 
the commission of guch offence. 


(2) Notwithstanding anything contained in 
sub.section (1), where any offence under this 
Act bas been committed by a company and it 
is proved that the offence has been committed 
with the consent or connivance of, or is attri- 
butable to any neglect on the part of, any 
director, manager, secretary or other officer 
of the company, such director, manager, secre. 
tary or other officer shall be deemed to be 
guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 


Explanation. — For the purposes of thig 
section- 

(a) “company” means any body corporate 
and includes a firm or other association of in. 
dividuals; and 

(b) “director”, in relation to a firm, means 
a partner in the firm. 


19. Protection of action taken in good 
faith. — No suit, prosecution or other legal 
proceeding shall lie against the Central Gov. 
ernment or the guccessor Government com. 
pany or any of its officers or other employees 
for anything which is in good faith done or 
intended to be done under this Act. 


20. Cognizance of offences. -- Notwith. 
standing anything contained in the Code of 
Criminal Procedure, 1973, no court shall take 
cognizance of any offence against this Act 
except on a complaint, in writing, made by 
the Central Government or any officer autho. 
rised in this behalf by that Government. 


24. Indemnity. — Every officer of the Cen. 
tral Government and every officer or other 
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employee of the successor Government com- 

pany shall be indemnified by the Central 

Government or the successor Government 

company, as the case may be, against all 

losses and expenses incurred by him in, or in 

relation to, the discharge of his duties under 

this Act except such as have been caused by * 
his own wilful act or default. 


22. Powar to remove difficulties. — If 
any difficulty arises in giving effect to the 
provisions of this Act, the Central Govern. 
ment may, by order, not inconsistent with the 
provisions of this Act, remove the difficulty : 

Provided that no such order shall be made 
after the expiry of a period of two years from 
the appointed day. 


23. Power to make rules. - (1) The Con. 
tral Government may, by notification, make 
rules to carry out the provisions of this Aci. 


(2) Every rule made by the Central Gov- 
ernment under thig Act shall be laid, as soon 
ag may be after it ig made, before each House 
of Parliament while it is in session for & total 
period of thirty days which may be comprised 
in one session or in fwo or more successive 
sessions, and if, before the expiry of the ges- 
sion immediately following the session or the 
guccessive sessions aforesaid, both Houses 
agree in making any modification in the rule 
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or both Houses agree that the rule should not 
be made, the rule ghall thereafter have effect 
only in such modified form or be of no effect, 
as the case may be; so, however, that any 
guch modification or annulment shall be with- 
out prejudice to the validity of anything pre. 
viously done under that rule. 


24. Repeal and saving. — (1) The Caltex 
[Acquisition of Shares of Caltex Oil Refining 
(India) Limited and of the Undertakings in 
India of Caltex (India) Limited] Ordinance, 
1976, is hereby repealed. 

(2) Notwithstanding such repeal, any thing 
done or any action taken under the Ordinance 
so repealed shall be deemed to have been 
done or taken under the corresponding provi- 
sion of this Act. 

THE SCHEDULE 


[See section 10] 


1. The amount specified in sub-section (1) 
of section 10 shall be deemed to correspond to. 
fourteen million, five hundred and sixty 
thousand dollars (hereafter in this Schedule 
referred to ag the principal amount). 


2. The amount referred toin the foregoing 
paragraph and the interest due thereon shall 
be paid in instalments in accordance with the 
provisions of the Table below, namely :— 


TABLE 


NE TE OOE EAG EA A a NN ews 





Instalments in dollars 


Ee EE ee eS a CO ee SE EE een SEER sete TERE seag aamen WCE 


Interest Total 


DAENNA EA A AEA a E SSEPA SL ee EAA A a NH TTT A SEL? 


Dato of Principal 
Payment amount 
(i) 31.3.1977 10,080,000 
& (ii) 31.3.1978 1,120,000 
fiii) 31.3.1979 1,120,000 
(iv) 31-3-1980 1,120,000 
(vy) 31.3-1981 1,120,000 


— 10,080,000 
642,419 1,762,419 
268,800 1,388,800 
179,200 1,299,200 

89,600 1,209,600 


Explanation. — In this Schedule “dollar” means the unit of currency in the United 


States of America. 
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THE FINANCE (NO. 2) ACT, 1977 
fAct No. 29 or 1917)}* 


[Sth August, 1977] 


An Act to give effect to the financial pro. 
posals of the Central Governmoent for 
the financial year 1977-78. 


Be it enacted by Parliament in the Twenty. 
eighth Year of the Republic of India ag 


follows : ~ 
CHAPTER I 
PRELIMINARY 


4. Short title and commencement. — 
(i) This Act may be called THE FINANCE 
(NO. 2) ACT, 1977. 

(2) Save ag otherwise provided in this Act, 
sections 2 to 30 and sections 34 to 39 shall be 
deemed to have come into force on the 1s¢ 
day of April, 1977. 


CHAPTER II 
RATES OF lacoMs.TAX 


2. Income-tax.—(1) Subject to the provi- 
gions of sub-sections (2) and (3), for the 
assessment year Commencing on the isi day 
of April, 1977, Income.tax shall be charged at 
the rates specified in Part I of the First Sche- 
dule and shal! be increased,— 

(a) in the cages to which Paragraphs A, B, C 
and D of that Part apply, by a surcharge for 
purposes of the Union; and 

(b) in the cases to which Paragraph E of 
that Part applies, by a surcharge, 
calculated in each case in the manner provid. 
ed therein: 


Provided that where an aggessee, being a 
company, has made, during the financial year 
commencing onthe Ist day of April, 1976: 
any deposit with the Industrial Development 
Bank of India established under the Industrial 
Development Bank of India Act, 1964 under 
the Companies Deposits (Surcharge on In. 
come-tax) Scheme, 1976, then, the surcharge 
on income.tax payable by the company, 

(a) in a case where the amount of the de. 
posit so` made ig equal fo or exceeds the 
amount of surcharge on income-tax payable 
by it, shall be nil; and 

(b) in a casa where the amount of the de. 
posit so made falls short of the amount of sur. 
charge on income.tax payable by it, shall be 
reduced by the amount of the deposit. 


(2) In the cages to which Sub.Paragraph I 
or Sub.Paragraph II of Paragraph A of Part I 


(*) Received the assent of the President on 8.8. 
1977, Act published in Gaz. of India; 8-8. 
1977, Part II-S. 1, Ext., p. 235, 

For Statement of Objects and Ressons, see 
a India; 17-6-1977, Part II-S. 2, Ext., 
P- . 
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of the First Schedule applies, where the as. 
sessee has, in the previous year, any net agri. 
cultural income, in addition to total income, 
and the total income exceeds eight thousand 
rupees, then, — 

(a) the net agricultural income ghall be 
taken into account, in the manner provided in 
clause (b) (that is to gay, as if the net agricul. 
tural income were comprised in the total jn. 
come after the first eight thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of charging income. 
tax in respact of the total income; and 

(b) the income-tax chargeable shall be cal. 
culated as jollows:— 

(i) the total income and the net agricul. 
tural income shall te aggregated and the 
amount of income-tax shall be determined in 
respect of the aggregate income atthe rateg 
specified in Sub.paragraphI or, ag the cage 
may be, Sub-Paragraph II of the said Para. 
graph A, as if such aggregate income were the 
total income; 

(ii) the net agricultural income shall be in. 
creased bya sum of eight thousand rupees 
and the amount of income.tax shall be deter. 
mined in respect of the net agriculbural in. 
come ag so increased at tha rates specified in 
Sab.Paragraph I or, ag the case may be, Sub- 
Paragraph II of the Paragraph A, as if the 
nat agricultural income as so increased were 
the total income; 

fiii) the amount by which income.tax de. 
termined in accordance with gub-clause (i) 
exceeds the amount of income.tax determined 
in accordance with sub-clause (ii) shall be 
the income.tax chargeable in respect of the 
total income. 

(3) In cases to which the provisions of 
Chapter XII or section 164 of the Income-tax 
Act, 1961 (hereinafter referred to ag the In. 
come.tax Act) apply, the tax chargeable shall 
be determined ag provided in that Chapter or 
that section, and with reference to the rates 
imposed by sub.section(1) or the rates ag 
specified in that Chapter or section, as the 
cage May he. 

(4) In cages in which tax hag to be deducted 
under sections 193, 194, 194A, 194B, 194D 
and 195 of the Income.tax Act at the rates in 
force, the deduction shall be made at the rateg 
specified in Part II of the First Schedule. 


4 


(5) Subject to the provisions of sub.gec. 


tion (6). in cases in which income-tex has to 
be calculated under the first proviso to sub. 
section (5) of section 182 of the Income.tax 
Act or charged under gub.gection (4) of sec- 
tion 172 or sub-section (2) of section 174 or 
section 175 or sub.gection (2) of section 176 of 
the said Act or deducted under section 192 of 
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the said Act from income chargeable under 
the. head ‘‘Balaries” or deducted under sub- 
section (9) of section 80E of the said Act from 
any payment referred to in the said sub.sec- 
tion (9) or in which the "advance tax” pay- 
able under Chapter X VII.C of the said Act has 
to be computed, at the rate or rates in force, 
such income.tax or; as thea case may be, 
"advance tax” shall be so calculated, charged, 
deducted or computed at the rate or rates 
‘specified in Part HMI of the First Schedule : 


' Provided that in cases to which the provi. 
sions of Chapter XII or section 164 of the 
Income.tax Act apply, “advance tax” shall be 
computed with reference to the rates imposed 
by this sub.section or the rates as specified in 
that Chapter or section, as the case may be. 

(G) In the cases to which Sub.paragraph I 
or Sub.Paragraph If of Paragraph A of 
Part III of the First Schedule applies, where 
the assessee hag, in the previous year or, if by 
virtue of any provision of the Income.tax 
Act, income.tax is to be charged in respect of 
the income of a period other than the previous 
year, in such other period, any net agricul- 
tural income in addition to total income, and 
the total income exceeds ten thousand rupees, 
then, in calculating income.tax under the first 
proviso to sub-section (5) of section 132 of the 
Tncome-tax Act or in .charging income-tax 
under gub.section (2) of section 174 or sec- 
tion 175 or sub.section (2) of section 176 of 
the said Act or in computing the “advance 
tax” payable under Chapter XVII-C of the 
gaid Act, at the rate or rates in force,— 


(a) the net agricultural income shall be 
taken into account, in the manner provided in 
clause (b) (that is to say, ag if the net agri- 
cultural income were comprised in the total 
income after the first eight thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of calculating, 
charging or computing such income.tax or, as 
the case may be; ‘‘advance tax” in respect of 
the total income; and 

(b) such income-tax or, as the case may be, 
“advance tax” shall be so calculated charged 
or computed as follows : ~ 

(i) the total income and the net agricultural 
income shall be aggregated and the amount 
of income-tax or “advance tax” shall be de- 
termined in respect of the aggregate income at 
the rates specified in Sub.Paragraph Ior, as 
the case may be, Sub.Paragraph II of the said 
Paragraph A, as if such aggregate income 
were the total income: 

Provided that for the purposes of determin. 
ing the amount of income-tax or “advance 
tax” in accordance wilh this sub-clause, the 
provisions of clause (ii) of the proviso below 
Sub-Paragraph I or, ag the case may be, Bub- 


The Finance (No. 2) Act, 1977 


A. IR. 


Paragraph II of the said Paragraph A and the 
provisions relating to surcharge on income.tax 
in the said Sub-Paragraphs ghall not apply; 

(ii)'the net agricultural income shall be 
increased by a sum of sight thousand rupees 
and the amount of income-tax or “advance 
tax” shall be determined in respect of the net - 
agricultural income as so increased at the 
rates specified in Sub-Paragraph I or, as the 
caso may be, Sub.Paragraph II of the said 
Paragraph A, as if the net agricultural income 
as so increased were the total income : 


Provided that, for the purposes of deter- 
mining the amount of income.tax or ‘advance 
tax” in accordance with this sub-clause, the 
provisions of clause (i) and clause (ii) of the 
proviso below Sub-Paragraph I or, as the cage 
may be Sub-Paragraph JI of the said Para- 
graph A and the provisions relating to sur- 
charge on income-tax in the said Sub.Para- 
graphs shall not apply ; 

(iii) the amount of income.tax or "advance 
tax” determined in’ accordance with sub. 
clause (i) shall be reduced by the amount of 
income.tax or, as the cese may be, ‘advance 
tax” determined in accordance with sub. 
clause (ii) : . 

Provided that where the sum so arrived at 
exceeds seventy per cent. of the amount by 
which the total income exceeds ten thousand 
rupees, the excess shall be disregarded; 

(iv) the amount of Income tax on “advance 
tax” determined in accordance with sub- 
clause (iii) shall be increased by a surcharge 
for purposes of the Union calculated at the 
rate of fifteen per cent. of such income.tax or, 
as the case may be, “advance tax” and the 
gum so arrived at shall be the income.tax or. 
as thecase may be, ‘advance tax”, in respect of 
the total income. 


(7) For the purposes of this section and the 
First Schedule, — 

(a) “company in which the public are sub. 
stantially interested” means a company which 
is such a company as is referred to in gec- 
tion 108 of the Income.tax Act; 

(b) “domestic company’? means an Indian 
company, or any other company which, in 
respect of its income liable to income.tax 
under the Income.tax Act for tha assessment 
year commencing on the Ist day of April, 
1977, has made the prescribed arrangements 
for the declaration and payment within India 
of the dividends (including dividends on pre. 
ference shares) payable ont of such income in 
accordance with the provisions of section 194 
of that Act; 

(o) “industrial company” means a company 
which is mainly engaged in the buginesgg of 
generation or distribution of elecricity or any 
other form of power or in the construction of 
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ships or in the manufacture or processing of 
goods or in mining. 


Explanation. — For the purposes of this 
clauso, a company shall be deemed to be 
mainly engaged in the business of generation 
or distribution of electricity or any othar 
form of power or in the construction of ships 
or in the manufacture or processing of goois 
or ia mining, if the income attributable to 
any one or more of the aforesaid activities 
included in itg total income of the previous 
‘year las computed before making any deduc. 
' tion uhder Chapter VIA of the Income-iax 
Act) is not less than fifty-one per cont. of such 
total income: 


(d) “insurance commission’ means any re. 
muneration or reward, whether by way of 
commission or otherwise, for soliciting or pro- 
curing insurance business (including business 
relating to the continuance, renewal or revival 
of policies of insurance); 

(e) “net agricultural income’, in relation 
to a person, means the total amount of agri- 
cultural income, from whatever source derived, 
of that person coraputed in accordance with 
the rules contained in Part IV ofthe First 
Schedule; 


(f) “tax-free security” means any security 
‘of the Cantral Government issued or declared 
to be incoms.tax free, or any security of a 
State Government issued income.tax free, the 
dncome-tax whereon is payable by the State 
Government; 

(g) all other words and expressions used in 
this section or in the First Schedule but not de. 
fined in this sub section and defined in the 
income-tax Act shall have the meanings, res- 
nectively, assigned to them in that Act. 


CHAPTER ITI 
DIRECT TAXES 


income.tar 


3. Amsndment of section 3.—In section 2 
of the Income-tax Act, in clause (42A), for 
the words ‘‘sixty months”, the words ‘thirty. 
six months” shall be substituted with effect 
from the lst day of April, 1978. 


4, Amendment of sastion 9. —In section 9 
‘of the Income-tax Act, in sub-section (1),— 


(a) after clause (vii) and before the Fz. 
planation, the following proviso shall be in. 
sorted, namely :— 


“Provided that- nothing contained in this 
-Clauge shall apply in relation to any income 
by way of fees for technical services payable 
in pursuance of an agreement made bafore the 
Asi day of April, 1976 and approved by the 
Oentral Government.”’; 


- 
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(b) the Hzplanation below clause (vii) 
shall be numbered as Hrplanation 2 and be- 
fore that Explanation as so numbered, the 
following Explanation shall be inserted, 
namely :— 


“Explanation 1. — For the purposes of the 
foregoing proviso, an agreement made on or 
after the lat day of April, 1976 shall be 
deemed to have been mada before that date 
if the agreement is made in accordance with 
proposals approved by the Central Government 
before that date.” . 


5. Amendment of section 10. — In sec. 
tion 10 of the Incoms.tax Act,-~ 

(a) in clause (6), in sub-clause (i) after 
item (a), the following item shall be inserted 
and shall ba deemed to have been inserted 
with effect from the lst day of April, 1972, 
namely :-—~ 

“(aa) from his employer, for his children 
having full time education in any educational 
institution outside India, in connection with 
their proceeding to India during vacation;’’; 

(b) in clause (26A), for the figures, letters 
and wordg “Ist day of April, 1975”, the 
figures, letters and words ‘“‘Istday of April, 
1980” shall be substituted and shall be deemed 
to have been substituted with effect from the 
ist day of April, 1975, 


6. Amendment of section 14. — In sec- 
tion 11 of the Income.tax Act, in clause (b) of 
sub-section (2), with effect from the lat day 
of April, 1978, — 

(a) for sub-clause (ii) the following sub. 
clause shail be substituted, namely : — 

"(ii) deposited in any account with the 
Post Office Savings Bank [including deposits 
made under the Post Office (Time Deposits) 
Rules, 1970] or a scheduled bank ora co- 
operative society engaged in Carrying on the 
business of banking (including a co-operative 
land mortgage bank ora co.operative land 
development bank) : 


Provided that the money so accumulated or 
set apart may also be deposited, or continue 
to remain deposited, during any previous year 
commencing before the ist day of April, 1981 
with any other banking company, being a 
banking company to which the Banking Re. 
gulation Act, 1949 applies, or’’; 

(b) after sub-clause (iii), the following Ær- 
planation shall be inserted, namely :— 


‘Explanation. — For the purposes of sub. 
clause (ii), ‘scheduled bank” means the State 
Bank of India constituted under the State 
Bank of India Act, 1955, a subsidiary bank 
ag defined in the Stata Bank of India (Subsi. 
diary Banks) Act, 1959, a corresponding new 
bank constituted under section 3 of the Bank. 
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ing Companies (Acquisition and Transfer of 
Undertakings) Act, 1970, or any other bank, 
being a bank included in the Second Schedule 
to the Reserve Bank of India Act, 1934.’. 


7. Amendment of section 13. — In sec. 
tion 13 of the Income-tax Act, with effect from 
the ist day of April, 1978,— : 

(a) in sub-section (1), in clause (d),— 

(i) for the figures, letters and words ‘‘1st 
day of April, 1979” the figures, letters and 
words ‘Ist day of April, 1982” shall be sub. 
stituted; 

(ii) for the figures, letters and the words 
‘1st day of April, 1978”, the figures, latiers 
and words 1st day of April, 1981” shall be 
substituted; . y 

(b) in sub section (5), in clause (a), for 
sub.clause (iii) the following sub-clause shall 
be substituted, namely: — 

'(iii) deposit in any account with a sche- 
duled bank or & co-operative society engaged 
in carrying on the business of banking (in- 
cluding a co-operative land mortgage bank or 
a co-operative land development bank). 

Explanation.—In this sub-clause, ‘'Sehe- 
duled bank” shall have the same meaning as 
in the Hzplanation at the end of clause (b) of 
sub-section (2) of section 11.’. 


8. Amendment of section 24, — In sec- 
tion 24 of the Income-tax Act, in sub.gec- 
tion (1),— 

(a` in clause (ix), the word “and” occurring 
at the end shall be omitted; 


(b) after ol. (ix) asso amended, the following 
Explanation shall be inserted, namely: — 

"Heplanation.— The deduction under this 
clause shall be made irrespective of whether 
the period during which the property or ag 
the case may be, part of the property was 
‘vacant precedes or follows the period during 
which it is let”. 

9, Amendment of section 324.—In sec. 
tion 324 of the Income-tax Act, with effect 
from the 1st day of April, 1978,— 

(a) in sub-section (2),— 

(i) in clauge (b). for sub.clauses (ii. and 
(iii), the following sub-clauses shall be sub. 
stituted namely:— . 

(ii) in a small scale industrial undertaking 
for the purposes of business of manufacture 
or production of any article or thing; or 

(iii) in any other industrial undertaking 
for the purposes of business of construction, 
manufacture or production of any article or 
thing, vot being an article or thing specified 
in the list in the Eleventh Schedule,”; 

(ii) in the Haplanation; for 
brackets and figure ‘‘thig sub-section and sub- 
‘section 14)”, the words, brackets, fzures and 
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lotter “this sub.section and sub.sections (2B) 
and (4)” shall be substituted: 


(b) after sub-section (2), the following sub- 
sections shall be inserted, namely: — 

'(2A) the deduction under sub-section {1} 
shall not be denied in respect of any machi- 
nery or plant installed and used mainly for 
the purposes of business of construction, manu. 
facture or production of any article or thing, 
noi being an article or thing specified in the 
list in the Eleventh Schedule, by reason only 
that such machinery or plantis also used for 
the purposes of business of construction, manu- 
facture or production of any article or thing 
specified in the gaid list. 

(2B) Where any new machinery or plant 
is installed after the 30th day of June 1977, 
but before the 1st day of April, 1982, for the 
purposes of business of manufacture or pro. 
duction of any article or thing and such article 
or thing— 

(a) is manufactured or produced by using 
any technology (including any process) or 
other know-how developed in, or 


(b) is an article or thing invented in, 

& laboratory owned or financed by the Govern. 
ment, or a laboratory owned by a publie 
sector company or & University or by an in- 
stitution recognised in this behalf by the pres: 
cribed authority, 

the provisions of sub-section (1) shall have 
effect in relation to such machinery or plant. 
ag if for the words “twenty-five per cent.”, 
the words “‘thirty.five per cent,” had been 
substituted, if the following conditions are 
fulfilled, namely:— 

(i) the right to use such technology (in-. 
cluding any process) or other know-how or to 
manufacture or produce such articla or thing: 
has been acquired from the owner of such 
laboratory or any person deriving title from 
such owner; 

(ii) the assessee furnishes, along with hig 
return of income for the assessment year for 
which the deduction ig claimed, a certificate: 
from the prescribed authority to the effect. 
that such article or thing is manufactured or- 
produced by using such technology (including. 
any process) or other know-how developed in. 
such laboratory or isan article or thing in- 
vented in such laboratory: and 

(iii) the machinery or plant is not used for 
the purpose of business of manufacture or 
preduction of any article or thing specified im 
the list in the Eleventh Schedule. 
Haplanation.—For the purposes of this sub. 
section, — 

(a) "laboratory financed by the Govern.. 
ment” means a laboratory owned by any body 
(including a society registered under the 
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Societies Registration Act, 1860) and financed 
wholly or mainly by the Government; 

(b) “public sector company” means any 
corporation established by oz under any Cen. 
tral, State or Provincial Act or a Government 
company as defined in section 617 of the 
Companies Act, 1956; 

(e) “University” means a University estab. 
lished or incorporated by or under a Central, 
State or Provincial Act and includes an institu. 
tion declared under section 3 of the University 
Grants Commission Act, 1956 to be a Univer. 
sity for the purposes of that Act.’; 


(c) after sub.section (8), the following sub- 
section shall be inserted, namely : — 

"(8A) The Central Government, if it con. 
Siders necessary or expedient so to do, may, 
by notification in the Official Gazeste, omit 
any article or thing from the list of articles or 
things specified in the Eleventh Schedule.”. 


40. Insertion of‘naw saction 3500. — In 
the Income-tax Act, after section 25C, the 
following section shall be ingerted with effect 
from the ist day of September, 1977, 
namely == l 

Rural Davelopment Allowance. —'" 3500. 
(1) Where the assessee, being a company or a 
co-operative society, incurs any expenditure 
on any programme of rural development, the 
agsessee shall in accordance with and subject 
to the provisions of this section, be allowed a 
deduction of the amount of such expenditure 
incurred during the previous year : 

Provided that the approval of the presorib. 
ed authority has been obtained by the assessee 
in respact of such programme before incurring 
the expenditure. 

Explanation: — For the purposes of this 
sub-section, — 

(a) “programme of rural development” 
includes any programme for promoting the 
social and economic welfare of, or the uplift 
of, the public in any rural area; 

(b) ‘rural area” means any area other 
than — ; 

(i) an area which is comprised within the 
jurisdiction of a municipality (whether known 
as a municipality, municipal corporation, 
notified area committee, town area commities, 
town committee or by any other name) or a 
cantonment board and which has 2 population 
of not less than ten thousand according to the 
last preceding census of which the relevant 
figures have been published before the first 
day of the previous year; or 

(ii) an ares within such distance, not being 
‘more than fifteen kilometres, from the local 
limits of any municipality or cantonment 
board referred to in sub-clause (i). as the 
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Central Government may, having regard tœ 
the stage of development of such area (includ. 
ing the extent of, and scope for, urbanisation 
of such area) and other relevant considera. 
tions, specify in thig behalf by notification in. 
the Official Gazette. 

(2) Where the expenditure referred to in- 
sub-section (1) results in the acquisition or 
creation of an asset, being building, machi. 


nery, plant or furniture. and the agsessee does., 


not divest itself of the ownership of such asset. 
before the end of the previous year, no deduce. 
tion in respect of such expenditure shall be 
allowed under gub.gection (1) but the assesses 
shall be entitled to the allowance for deprecia- 
tion in respect of the asset so acquired or 
created ag if such asset was used for the 
purposes of the business and the provisions of 
sections 32, 34, 41 and 43 shall, so far as. 
may be, apply accordingly. 


(3) No deduction shall be allowed in respect. 
of the expenditure referred to in sub-section 
(1) unless the assessee furnishes, along with 
the return of income for the assessment year 
for which the deduction is claimed, a state- 
ment of such expenditure in the prescribed: 
form duly signed and verified by an accountant 
as defined in the Haplanation below sub- 
section (2) of section 288 and setting forth. 
such particulars as may be presoribed. 

(4) Where a deduction under this section 
is claimed and allowed for any assessment. 
year in respect of any expenditure referred to 
in sub.gection (1), deduction shall not be. 
allowed in respect of such expenditure under 
any other provision of this Act for the same 
or any other assessment year’. 


44. Amendment of section 36, — In sec. 
tion 36 of the Income-tax Act, in sub.section 
(1), for gub.clause (b) of clause (viii), the 
following sub-clause ghall be substituted with 
effect from the 1st day of April, 1978, 
namely :— 

"(b) in the case of any other financial. 
corporation, twenty-five per cent.,”’. 


42. Amendment of section 50. — In sec. 
tion 50 of the Income-tax Act, in clause (2), 
for the figures, letters and words ‘lat day of 
January, 1954”, the figures, letters and words: 
‘Ist day of January, 1964” shall be substi. 
tuted with effect from the Ist day of April, 
1978. 


13. Insertion of new section 54H. — In 
the Incgome.tax Act, after section 54D, the 
following section shall be inserted with effect. 
from the 1st day of April, 1978, namely :— 

Capital gain on transfer of capital 
assets not to he charged in certain: 
cages. — ‘54H. (1) Where the capital gaim 


ws 
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arises from the transfer of a capital asset, not 
being a short-term capital asset, (the capital 
asset go transferred being hereafter in this 
‘section referred to as the original asset) and 
tha agsessee has, within a period of six months 
after-the date of such transfer, invasted or 
deposited the ful! value of the consideration 
or any part thereof received or accruing as a 
result of such transfer in any specified ssset 
{such specified asset being hereafter in this 
gestion referred to as the new asset), the 
-capital gain shall be dealt with in accordance 
with the following provisions of this section, 
that is to gay, — 

(a) if the cost of the new asset is not legs 
‘than the full value otf the consideration receiv. 
ad or accruing in respact of tha original @sget, 
the whole of such capital gain shall not be 
sharged under section 45; 


(b) if the cost of the new asset is less than 
‘the full value of the consideration received or 
accruing in respect of the original asset, go 
much of the capital gain ag bears to the whole 
of the capital gain the same proportion as the 
20st of acquisition of the now asset bears to 
the full value of such consideration shall not 
“be charged under section 45. 


Explanation 1. —- For the purposes of thig 
-gub.gection, ‘'specified asset” means any of 
the following assets namely: — 


(i) securities of the Central Government or 
-a State Government; 


(ii) savings certificates ag defined in clause 
‘{e) of gaction 2 of the Government Savings 
Certificates Act, 1959; 


(iii) units in the Unit Trust of India esta. 
ae under the Unit Trust of India Act, 

63; 

(iv) debentures specified by the Central 
‘tovernment for the purposes of clause (ii) of 
sub-section (1) of section 80L; 

(v) shares in any Indian company which 
are issued to the public or are listed in a 
recognised stock exchange in India in accord- 
ance with the Securities Contracts (Regula- 
tion) Act, 1956 and any rules made there. 
under; 


(vi) deposits fora period of not legs than 
‘threo years -with the State Bank of India 
established under the State Bank of India 
-Act, 1955 or any subsidiary bank as defined 
in the State Bank of India (Subsidiary Banks) 
Act, 1959 or any nationalised bank, that ig 
to say, any corresponding new bank constituted 
under section 3 of the Banking Comopanies 
‘{Acquisition and Transfer of Undertakings) 
Act, 1970 or any co-operative society engaged 
in carrying on the business of banking (in. 
-cluding a co.operative land mortgage bank or 
-a Co.operative land development bank). 
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Explanation 2. — ‘‘Cost” in relation to any 
new asset, baing a deposit referred to in clause 
(vi) of Haplanation 1, means the amount of 
such deposit. 


(2) Where the new asset is transferred, or 
converted (otherwise than by transfer) into 
money, within a period of three years from 
the date of its acquisition, the amount of 
capital gain arising from the transfer of the 
Original asset not charged under S. 45 on the 
basis of the cost of such new aeset as provided 
in clause (a) or, as the case may be, clause 
(b), of sub.gection (1) shall be deemed to be 
income chargeable under the head “Capital 
gains” relating to capital assets other than 
short-term capital assets of the previous year 
in which the new asset ig transferred cr con- 
verted (otherwise than by transfer) into 
money. . 


44, Amendment of section 55. — In sec- 
tion 55 of the Income-tax Act, for the figures, 
letters ani words ‘‘1st day of January, 1994”, 
wherever they occur, the figures, letters and 
words “ist day of January, 1964” shall be 
substituted with offect from the ist day of 
April, 1978. 


45. Insertion of new section 724. — In 
the Income-tax Act, after section 72, the fol- 
lowing section shall be inserted, with effect 
from the ist day of April, 1978, namely :— 


Provisions ralating to carry forward 
and set off of accumulated loss and un. 
absorbed depreciation allowance in cer. 
tain cases of amalgamation. — '72A. (1) 
Where there hag been an amalgamation of a 
company owning an industrial undertaking or 
a ship with another company and the Central 
Government, on the recommendation of the 
specified authority, is satisfied that the fol. 
lowing conditions are fulfilled, namely :— 

(a) the amalgamating company was not, 
immediately before such amalgamation, finan. 
cially viable by reagon of itg liabilities, losses 
and other relevant factors; 

(b) the amalgamation was in the public in- 
terest; and 

(c) such other conditionsas the Central 
Government may, by notification in the Official 
Gazette, specify, to ensure that the benefit 
under this section is restricted to amalgama- 
tions which would facilitate the rehabilitation 
or revival of the business of the amalgamating 
company, 
then, the Central Government may make a 
declaration to that effect, and, thereupon, 
notwithstanding anything contained in any 


other provision of this Act, the accumulated 


loss and the unabgorbed depreciation of the 
amalgamating company shall be deemed to be 
the loss or, as the case may be, allowance for 
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the previous year in which the amalgamation 
was effected, and the other provisions of this 
Act relating to set off and carry forward of 
dogs and allowance for depreciation shall apply 
accordingly. 

(2) Notwithstanding anything contained in 
sub. section (1), the accumulated loss shall not 
be set off or carried forward and the unabsorb- 
od depreciation shall not be allowed in the as- 
‘sessment of the amalgamated company unless 
the following conditions are fulfilled, namely: -— 


(i) during the previous year relevant to the 
agsessmont year for which such getoff or 
allowance is claimed, the business of the 
amalgamating company is carried on by the 
‘amalgamated company without any modifica- 
tion or reorganisation or with such modifica- 
tion or reorganisation as may bs approved by 
the Central Government to enable the amal. 
-gamated company to carry on sguch business 
‘Moré economically or more efficiently; 


(ii) the amalgamated company furnishes, 
along with its return of income for the said 
assessment year, a certificate from the specified 
authority to the effect that adequate steps 
have beən taken by that company for the 
rehabilitation or revival of the business of the 
amalgamating company. 


Explanation: -—~ In this section, — 

(a) ‘accumulated loss” means go much of 
the loss of the amalgamating company under 
the head “Profits and gains of business or 
profession” (not being a loss sustained in a 
speculation business) which the amalgamating 
company would have been entitled to “carry 
forward and setoff under the provisions of 
. Section 72 if the amalgamation had not been 
affected; 

(b) ‘‘spesified authority” means such autho. 
rity as the Central Government may, by noti- 
fication in the Official Gazette, specify for the 
purposes of this section; 

(0) “unabsorbed depreciation” means so much 
‘of the allowance for depreciation of tae amal. 
gamating company which remains tobe al- 
lowed and which would have been allowed to 
“he amalgamating company under the provi- 
sions of this Act ifthe amalgamation had not 
been effected.’. 

16. Amendment of section 804, — In see. 
tion 80G of the Income-tax Act, in sub.gestion 
(4), with effect from the ist day of April, 
1978, — 

(a) for iho words “two hundred thousand 


zupees”, the words "five hundred thousand, 


zupses” shall be substituted; 
(b) the provisò shall be omitted. 


47, Amendment of -section 3S0HH. — In 
section 80HH of the Income.tax Act, after 
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gub.section (9), the following sub-section shall 
be inserted with effect from the 1st day of 
April, 1978, namely :— 


(9A) Where a deduction in relation to the 
profits and gaing of a small-scale industrial 
undertaking to which section SOHHA applies 
is Claimed and allowed under that section for 
any assessment year, deduction in relation to 
such profits and gains shall not be allowed 
under this section for the same or any other 
asgasgment year.”. 


48. Insertion of new section 80HWA. — 
In the Income-tax Act, after section 80HH, 
the- following section shall be inserted with 
effect from the lst day of April, 1978, 
namely : 


Daduction in respect of profits and gains 
from newly established small scale indus. 
trial undertakings in certain araas. — 
‘SOHHA, (1) Where the gross total income of 
an assessee includes any profits and gains 
derived from a small-scale industrial under- 
taking to which this section applies, there 
shall, in accordance with and subject to the 
provisions of this section, be allowed, in com- 
puting the total income of the agsessee, a 
deduction from such profits and gains of an 
amount equal to twenty per cent. thereof. 

(2) This section applies to any small scale 
industrial undertaking which fulfils all the 
following conditions, namely :—? 

i) it begins to manufacture or produce arti- 
cles after the 30th day of September, 1977 in 
any rural areas 

fii) it ig not formed by the splitting up, or 
the reconstruction, of a business alveady in 
axigtence : 


Provided that this condition shall not apply 
in respect of any small-scale industrial under- 
taking which ig formed as a result of the 
re-establishment, reconstruction or revival by 
the assesses of the business of any such indus. 
trial undertaking as is referred to in sec. 
tion 33B, in the circumstances and within the 
period specified in that section; 


(iii) it is not formed by the transfer to a 
new business of machinery or plant previously 
used for any purpose; 

iv) it employs ten or more workers in a 
manufacturing process carried on with the aid 
of power, or employs twenty or more workers 
in a manufacturing process carried on without 
the aid of power. 

Explanation. —~ Where in the ease of a 
gmall scale industrial undertaking, any machi- 
nery or plant or any part thereof previously 
used for any purpose is transferred to a new 
buginess and the total value of the machinery 
or plant or part go transferred does not exceed 
twenty per cent. of the total value of. the 
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machinery or plant used in the business, then, 
for the purposes of clause (iii) of this gub. 
section, the condition specified therein ehall 
be deemed to have been fulfilled. 


(3) The deduction specified in sub.section (1) 
shall be allowed in computing the total income 
in respect of each of the ten assessment years 
beginning with the assessment year relevant 
to the previous year in which the small.scale 
industrial undertaking begins to manufacture 
or produce articles. 


(4) Where the assessee is a person, other 
than a company or a co-operative society, the 
deduction under sub-section (1) shall not be 
admissible unless the accounts of the small- 
scale industrial undertaking for the previous 
, year relevant to the assessment year for which 
the deduction is claimed have been audited by 
an accountant as defined in the Haplanation 
below sub-section (2) of section 288 and the 
assesseo furnishes, along with his return of 
income, the report of such audit in the pre. 
scribed form duly signed and verified by such 
accountant. 

(5) The provisions of sub.sections (6) end 
(7) of section 8OHH shall, so far as may be, 
apply in relation to the computation of the 
profits and: gains of a small scale industrial 
undertaking for the purposes of the deduction 
under this section as they apply in relation 
to the computation of the profits and gains of 
an industrial undertaking for the purposes of 
the deduction under that section. 


(6) In a case where the assessee ig entitled 
also to the deduction under section 80J in 
relation to the profita and gains of a small. 
scale industrial undertaking to which this 
section applies, effect shall first be given to 
the provisions of this section. 


(7) Where a deduction in relation to the 
profits and gains of a small-scale industrial 
undertaking to which section 80HH applies is 
claimed and allowed under that section for 
any assessment year, deduction in relation to 
such profits and gains shall not ba allowed 
under this section for the same or any other 
assessment year, 

(8) Nothing contained in this section shall 
apply in relation to any small-scale industrial 
undertaking engaged in mining. 

Explanation. — For the purposes of this 
section, — 

(2) ‘‘rural area” shall have the same mean. 
ing as in clause (b) of the Explanation to sub- 
section (1) of section 3500; 

(b) an industriel undertaking shall be 
deemed to be a small-scale industrial under- 
taking, if the aggregate value of the machinery 
and plant (other than tools, jigs, dies and 
moulds) installed, ag on the last day of the 
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previous year, for the purposes of the business 
of the undertaking does not exceed ten lakh. 
rupees; and for this purpose the value of any 
machinery or plant shall be,— 


(i) in the case of any machinery or plant. 
owned by the assessee, the actual cost thereof 
to the assegsee and 


(ii) in the cage of any machinery or plant 
hired by the assessee, the actual cost thereof 
ag in the cage of the owner of such machinery 
or plant’. 


49. Substitution of new section for sec- 
tion 80RRA. — For section 80RRA of the 
Income- tax Act, the following section shall be 
substituted with effect from the Ist day of 
April, 1978, namely : 


Deduction in respect of remuneration 
received for services rendered outside. 
India.—‘SORRA. (1) Where the gross total 
income of an individual who is a citizen of 
India includes any remuneration received by 
him in foreign currency from any employer 
being a foreign employer or an Indian con- 
cern) for any service rendered by him outside 
India, there shall, in accordance with and 
subject to the provisions of this section, be 
allowed, in computing the total income of the 
individual, a deduction from such remunera- 
tion of an amount equal to fifty per cent. 
thereof : 


Provided that where the individual renders. 
continuous service outside India under or for 
such employer for a period exceeding thirty 
six months, no deduction under this section 
shall be allowed in respect of the remunera. 
tion for guch gervice relating to any period 
after the expiry of the thirty-six months 
aforesaid. i 

(2) The deduction under this section shal? 
be allowed-—~ 


(i) in the case of an individual who is or 
was, immediately before undertaking such 
service, in the employment of the Centrak 
Government cr any State Government. only 
if such service is sponsored by the Centra} 
Government; 


(ii) in the case of any other individual, 
only if ke is a technician and the terms ani 
conditions of his servies outzide India are ap: 
proved in this behalf by ths Central Govern. 
ment or the prescribed authority. 


Explanation: — For the purposes of this 
section 

(a) “foreign currency” shall have the mean. 
ing assigned to it in the Foreign Exchange 
Regulation Act, 1973; 

(b) ‘foreign employer” means, — 

(i) the Government of a foreign State; or 

(ii) a foreign enterprise; or 
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Gii) any association or body established 
outside India: 


fo) “technician” means a person having 
specialised knowledge and expsrienca in — 


(i) constructional or manufacturing opera. 
tions or mining or the generation or distribu. 
tion of electricity or any other form of powsr; 
Or 

(ii) agriculture, animal husbandry, dairy 
farming, deep sea fishing or sbip building; or 


(iii) public administration or industrial or 
Dusiness management; or 


(iv) accountancy; or 


(v) any field of natural or applied science 
{including medical science) or social science; 


Or 

(vi) any other field which the Board may 
prescribe in this behalf, 
who is employed in a capacity in which such 
specialised knowledge and experience are 
actually utilised.’ 


20. Amendment of section 104.-——-In sec. 
tion 104 of the Income.tax Act, for sub-sec. 
dion (4), the following sub-section and Ex. 
planatios shall be substituted with effect from 
the ist day of April, 1978, namely :—~ 


(4) Without prejudice to the provisions of 
gection 108, nothing contained in this section 
ghall apply to— 


(a) an Indian company whose business con. 
sists mainly in the construction of ships or in 
the manufacture or processing of gcods or in 
mining or in the generation or distribution of 
electricity or any other form of power ; 

(b) a company which is neither an Indian 
company nor a company which has made the 
prescribed arrangements for the declaration 
and payment of dividends within India. 


Eaplanation.—For the purposes of clause (a) 
of this sub-section, the business of a company 
shall be deemed to consist mainly in the con. 
Struction of ships or in the manufacture or 
processing of goods or in mining or in the 
generation or distribution of electricity or any 
other form of power, if the income attribut. 
able to any of the aforesaid activities included 
in its gross total income for the raleyant pre- 
vious year ig not less than fifty-one per cent. 
of such total income ”. 


24. Amendment of section 109.~—In sac. 
tion 109 of the In30me.tax Act, with ofieat 
from the ist day of April, 1978,— 

(a) clause (ia) shall be omitted; 

(b) in clause (iii), — 

(i) in sub.clause (1), for the words “an in. 
dustrial company or æ consultancy service 
company,” the words “a consultancy service 
company” shall be substituted; 
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(ii) for sub-clause (3) the following sub. 
clauze shall be substituted, namely: — 

(3) in the case of an Indian company, not 
being an Indian company referred to in 
clause (a) of sub section (4) of section 104 or a 
consultancy service company, a part of whose 
gross total income consists of profits and gains 
attributable to - 


(i) the business of construction of ships or of 
manufacture or processing of goods or of 
mining or of generation or distribution of 
electricity or any other form of power; or 

(ii) the business of provision of technical 
know-how, or of rendering services in connec. 
tion with the provision of technical know-how, 
to other persons-— 

(a) in relation to that part of its gross total 
income as is attributable to the business ra. 
ferred to in item (i) of this gub-clause ...... Nil; 

(b) in relation to that part of its gross total 
income as is attributable to the business re. 
ferred to in item (ii) of this sub-clause......45%; 

(c) in relation to the remaining part of its 
gross total income— 


(1) if it ig an investment company or a 
company which satisfies the conditioxs speci. 
fied in sub.clause (4) (a) of this clause.....90%: 


(2) in any other cage....ccccsceeces sasae 60%, 


Explanation: ~ The provisions of this Chap. 
ter shall apply as if each of the aforesaid parts 
of the gross fotal income of the company were 
the gross total income of the company in rela. 
tion to that part and ag if the amount-of divi. 
dends actually distributed and the distribut. 
able income were also similarly apportioned for 
the purposes of section 104 and this gection;”. 


23. Amendment of section 115.A,.—In sec. 
tion 115.A of the Incoma-tax Act, with effect 
from the 1st day of April, 1978,— 


(a) in aub.section (1), for the words, bra. 
ckeis and figure ‘Subject to the provisions of 
sub-section (2),” the words, brackets, figures 
and leiter “Subject to the provisions of sub. 
sections (1A) and (2)” shall be substituted; 

(b) after sub.section (1), the following sub.. 
gection shell be inserted; namely :— 

‘(1A) Where the royalty referred to in 
clause (b) of sub-section (1) is in consideration 
for the transfer of all or any rights (including 
the granting of a licence) in respect of copy. 
right in any book to an Indian concern, the 
provisions of sub-section (1) shall apply in re. 
lation to such royalty as if the words “and 
approved by the Central Government” occur. 
ring in the said clause had been omitted: 


Provided that such book is on a subject, the 
books on which are permitted, according to the 
Import Trade Control Policy of the Govern. 
ment of India for the period commencing from 


30 [Act 297 | 


the Ist day of April, 1977 and ending with the 
31st day of March, 1978, to be imported into 
India under an Open General Licence. 


Explanation. — In this sub-section, Open 
General Licence” means an Open General 
Licence iggued by the Central Government in 
pursuance of the Imports (Control) Order, 
1955’, 


93. Amendment of saction 155. — In sec. 
tion 155 of the Income.tax Act, after sub. 
section (10), the following eub.gection shail be 
inserted with effect from the lst day of April, 
1978, namely :— 


“(10A) Where in the assessment for any 
year, 2 capital gain arising from the transfer 
of a capital asset, not being a short. term capital 
aegset, is charged to tax and within a period of 
six months after the date of such transfer, the 
agsessee has made any investment or deposit 
in any specified asset within the meaning of 
Haplanation 1 to gub.gection (1) of sec. 
tion 546E, the Income. tax Officer shall amend 
the order of assessment so as to exclude the 
amount of the capital gain not chargeable to 
tax under the provisions of section 54H, and 
the provisions of section 154 shall, so far ag 
may be, apply thereto, the period of four years 
specified in sub.gection (7) of that section being 
reckoned from the date of the assessment.”. 


24. Amendment of section 19%. — In gee. 
tion 194 of the Income-tax Act, with effect 
from the ist day of Ostober, 1977, — 


(a) in the proviso for the words “Provided 
that,” the words "Provided further that” shall 
be substituted; 


(b) before the proviso as go amended, the 
following proviso shall be ingerted, namely: — 


‘Provided that no such deduction shall be 
made in the cage of any shareholder, not being 
a company, if— 


(a) the shareholder is resident in India; 


(b) the amount of such dividend does not 
exceed two hundred and fifty rupees; and 


(c) the shareholder furnishes to the person 
responsible for paying the dividend a state. 
rent in writing in the prescribed form and 
verified in tha prescribed manner declaring 
that his estimated total income of tha previ. 
ous year in which such dividend is to be in. 
cluded under the provisions of section 8 will 
i less than the minimum liable to income. 
aX 3 F 


25, Iusertion of new section 306B. — In 
the Income.tax Act, after section 2064A and 
before the heading “O, — Advance payment of 
tax,’ the following section shall be ingerted 
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with affect from the Ist day of October, 1977, 
namely :— ) 


Person paying dividend to certain resi. 
dents without deduction of tax to furnish 
prescribed raturn.—"206B. Any person res. 
ponsible for paying any dividend referred te- 
in section 194 shall prepare, and within thirty 
days from the 31st day of March in each year, 
deliver or csuge to be delivered to the Income- 
tax Officer in the prescribed form and verified. 
in the prescribed manner, a return in writing 
showing ~~ 

(a) the name and address of every person. 
who hag furnished to him a statement under 
the first proviso to section 194: 


(b) the smount of the dividend paid or dis. 
tributed during the financial year to each such 
person; and 

(e) such other particulars as may be prege. 
cribed.”. 


25. Amendmest of section 208. — In sec. 
tion 208 of the Income-tax Act, in sub- 
section (2), for clause {(c), the following clause- 
shall be substituted with effect from the 1st 
day of September, 1977, namely : ~ 

‘‘(g) in any other case — Rs. 10,000.”. 


27. Amendment of section 273. — In sec. 
tion 273 of the Income.tax Act, with effect 
from the ist day of September, 1977,— 

(a) in clause (a), for the wordszand figures 
"has furnished under section 212", the words, 
brackets and figures “hag furnished under sub- 
section (1) or sub-section (2) or sub-section (3) 
of section 212’-ghall be substituted; 

(b) after clause (a), the following clause 
shall be inserted, namely :— 


'{aa) hag furnished under sub-section (3A): 
of section 212 an estimate of the advance tax 
payable by him which he knew or had reason 
to believe to be untrue, or”; 


(c) after clause (i), the following clause 
shall be inserted, namely:-— 

‘(ia) which, in the cage referred to in 
clause (aa), shall not be less than tan per cent. 
but shall not exceed one and a half times the- 
amount by which the tax actually paid during 
the financial year immediately preceding the 
agsessment year under the provisions of 
Chapter XVII.C falls short of seventy-five per 
cent. of the assessed tax as defined in sub.. 
section (5) of section 215;”; 

(d) the following Explanation shall be in- 
serted at the end, namely :— 


“Explanation. — For the purposes of 
clause (ia), the amount paid by the assesses 
on or before the date extended by the Com. 
missioner under the proviso to sub-section (3A}: 
of section 212 shall, where the date so ex- 
tended falls beyond the financial year imme. 
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diately preceding the assessment year, also be 
regarded as tax actually paid during that 
financial year.”. 


98. Insertion of new Eleventh Scho. 
dule.—In the Income.tax Act, after tha Tenth 
Schedule, the following Schedule shall be 
inserted with effect from the 1st day of April, 
1978, namely :— 


‘THE ELEVENTH SCHEDULE 
(See sestion 32A) 
List of articles or things. 

1. Beer, wine and other alcoholic spi-iis. 

9. Tobacco and tobacco preparations, such 
as cigars and cheroots, cigarettes, biris, 
smoking mixtures for pipes and cigarettes, 
chewing tobacco and snuff. 

3. Cosmetics and toilet preparations. 

4, Tooth paste, dental cream, tooth powder 
and soap. 

5. Aerated waters in the manufacture of 
which blended flavouring concentrates in 
any form are used. 

6. Confectionery and chocolates. 


7. Gramophones, including record players, 
and gramophone records. 


8, Broadcast television receiver s6is; radios 
(including transistor gets), radiograms and 
tape recorders (including casseitee re. 
corders and tape decks.) 

9, Cinematograph films and projectors. 

10. Photographic apparatus and goode. 

11. Electric fans. 

12. Domestic electrical appliances, not falling 
under any other item in this list. 


Explanation. — “Domestic electrical appli. 
ances” means electrical appliances normally 
uged in the household and similar appliances 
used in places, such as, hotels, restaurantg, 
hostels, offices, educational institutions and 
hospitals. 

13. Household furniture, utensils, crockery 
and cutlery not falling under any other 
item in this list. 

14. Pressure cookers. . 

15. Vacuum flasks and other vacuum vessels. 


16. Tableware and sanitary ware. 
17. Glass and glassware. 

18. Chinaware and porcelain ware. 
19. Mosaic tiles and glazed tiles. 


20. Organic surface active agents; surface 
active preparations and washing prepara. 
tions whether or not containing soap, 


21, Synthetic detergents. 
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22. Office machines and apparatus such as 
typewriters, calculating machines, cash 
registering machines, cheque writing 
machines, intercom machines and tele- 
printers. 

Explanation. ~~ The expression “Office 
machines and apparatus” includes all machineg 
and apparatus used in offices, shops, factories, 
workshops, educational institutions, railway 
stations, hotels and restaurants for doing office 
work, for data processing and for tranzmission . 
and reception of messages. 


23. Steel furniture, whether made partly or 
wholly of steel. 

24. Safes, strong boxes, cash and dead boxes. 
and strong room doors. 

25. Latex foam sponge and polyurethane. 
foam. 

26. Pigments, colours, paints, enamels, varni-. 
shes, blacks and cellulose lacquers. 


27, Crown corks or other fittings or cork, 
rubber, polyethylene or any other 
material. 


28. Pilfer.proof caps for packaging or other 
fittings of cork, rubber, polyethylene or any 
other material. 


29. Amplifiers or any other apparatus used. 
for addressing the public.’, 


29. Consequential amendments to cer- 
tain sections, — (1) The following amend. 
ments (being amendments of a conssquentiat 
nature) shall be made in the Income-tax Act, 
namely :-~ 

(a) in section 44D, in the Explanation, — 

(i) in clause (a), for the words, brackets. 
and figures ‘the Heplanation to clause (vii): 
of sub-section (1) of section 9”; the words, 
figures and brackets ‘“Haplanation 2 to clause 
(vii) of sub-section (1) of section 9’’ shall be. 
substituted ; 


(ii) in clause (e), for the words, brackets 
and figurea “the Haplanation to clause (vi) of 
sub-section (1) of section 9”, the words, figures. 
and brackets ‘“Haplanation 2 to clause (vi) of 
gub.gection (1) of section 9” shall be substi- 
tuted; 

(b) in section 115A, in the Hrplanation 
below sub-section (1), — 


(i) in clause (a), for the words, brackets 
and figures “thoa Haplanation to clause (vii) 
of sub.gection (1) of section 9, the words, 
figured and brackets ,, Explanation 2 to clause 
(vii) of sub-section (1) of section 9” shall be 
substituted; 

(ii) in clause (oì, for the words, brackets 
and figures "the Explanation to clause (vi) of 
gub.sestion (1) of section 9”, the words, figures 
and brackets ‘“Hzplanation 2 to clause (vi) of 
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sub-section (1) of section 9” shall be substi- 
tuted. 


(2) The following amendments (being 
amendments of a consequential nature) shall 
be made in the Income.tax Act with effect 
from the 1st day of April, 1978, namely : — 

(a) in gection 45, for the figures, letters 
‘and word “54B and 54D”, the figures, letters 
and word ‘'54B, 54D and 54E” shall be sub. 
stituted; 

(b) in sub-section (3) of section 80A, after 
the word, figures and letters ‘‘section 80HH”, 
the words, figures and letters ‘‘or gection 
SOHHA” shall be inserted; 

(a) in section 80J, after the word, figures 
and letters “section 80HH”’, at both the places 
where they occur, the words, figures and 
detters “‘or section 8S0OHHA” shall be inserted: 

(da) in sub-section (3) of section 80P,— 

(i) for the words, figures and letterg ‘‘gec- 
%ion 80HH or section 80J”, the words, figures 
and letters ‘‘section 80HH or section SOHHA 
‘or section 80J” shall be substituted; 


(ii) for the words, figures and letters ‘‘see- 
tion 80HH, section 80J”, the words, figures 
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and letters ‘‘section 80HH, section SOHHA, 
section 80J” shall be substituted; 

(a) in sub-section (2) of section 80QQ,— 

(i) for the words, figures and letters ‘‘sec- 
tion 80HH or section 80J”, the words, figures 
and letters ‘‘section 8OHHA or section SOHHA 
or section 80J” shall be substituted; 

(ii) for the words, figures and letters ‘‘ses. 
tion SOHH, gestion 80J”, the words, figures 
and letters ‘‘section 80HH, section SOHHA, 
section 80J” shall be substituted; 

(f) in the Ninth Schedule, for the brackets,. 
words, figures and letterg ‘'[See section 32 (1) 
(vi) and section 32A (2) (b) (ii) ]”, the 
brackets, words, figures and letters “‘[See 
section 32 (1) (vi) and section 80M (1) (a) 
(i) P? shall be substituted. 

Wealth-tax 


30. Amendment of Act 27 of 1957. -- In 
the Wealth-tax Act, 1957, for Part I of Scho. 
dule I [being the Part as substituted, with 
effect from the 1st day of April, 1977, by sub- 
clauge (a) of clause (6) of section 27 of the 


‘Finance Act, 1976], the following Part shall 


be substituted, namely : — 


“PART I 
(1) In the caso of every individual or Hindu undivided family, not being a Hindu undivided 


family to which item (2) of this Part applies,— 


Rate of taz 


{a) where the net wealth does not exceed 
Rs. 2,560,000 

<b) where the net wealth exceeds Rs. 2,50,000 
but does not exceed Rs, 5,00,000 

{c) where the net wealth exceeds Rs. 5 00,000 
but does not excsed Rs. 10,00,000 

4d) where the net wealth exceeds Rs. 10,00,000 
but does not exceed Rg. 15,00,000 


{e) where the net wealth exceeds Rs. 15,00,000 


Provided that for the purposes of this item,— 


= per cent. of the net wealth; 


Rs. 1,250 plus 1 per cent. of the amount by 
which the net wealth exceeds Rs. 2,50,000; 


Rs. 3,750 plus 2 per cent. of the amount by 
which the net wealth exceeds Rs. 5,00,000; 


Rs. 13,750 plus 24 per cent. of the amount 


by which the net wealth exceeds 
Rs. 10,00,000; 
Rg. 26,250 plus 3% per cent. of the amount 
by which the net wealth exceeds 
Rs. 15,00,000: 


(i) no wealth.tax shall be payable where the net wealth does not exceed Rs. 1,00,000; 
(ii) the wealth.tax payable shall, in no cage, exceed 5 per cent. of the amount by which the 


met wealth exceeds Rg. 1,00,000. 


(2) In the case of every Hindu undivided family which hag atleast one member whoge 
moet wealth assessable for the assessment year exceeds Rs. 1,00,000, — 


Rate of tax 


{a) where the net wealth does not exceed 
Rs. 2,50,000 

{b) where the net wealth exceeds Rs. 2,50,000 
but does not exceed Rg. 5 00,000 

(c) where the net wealth exceeds Rg. 5,00,000 
but does not exceed Rs. 10,00,000 


{d) where thenet wealth exceeds Rs. 10,00,000 


1% per cent. of the net wealth; 


Rs. 3,750 plus 2 per cent. of the amount by 
which the net wealth exceeds Rs. 2,50,000; 
Rs. 8,750 plus 23 per cent. of the amount 
by which ithe net wealth exceeds 
Rs. 5,00,000; 

Rg. 21,250 plus 34 per cent. of the amount 
by which the net wealth exceeds 
Rs. 10,00,000 ; 


JOURNAL SECTION 
“SENTINELS OF DEMOCRACY; AN INDEPENDENT JUDICIARY.” 
By : — Hon’aun Senı V, P. Tyaar, Chief Justice, Rajasthan High Court. 


Human society has always felt the need of 
creating some institution which may govern 
its affairs. This institution is commonly known 
as Government. It has been noticed that some. 
¢imog instead of serving the society, Govern- 
ment had the tendency to ignore its interests. 
The Government, many a times, was found to 
exist for the aggrandizement of those who 
wielded it and it became even an instrument 
of torture for those whom if was exvected to 
gerve. The governors, typified by ths absolu. 
dist Kings, invariably tended to become 
¢yrants, and they converted the instruments 
of government into engines of oppression. At 
times, instead of providing an individual the 
ideal conditions for development, governmert 
gust tried to crush and defeat his growth. A 
search wag, therefore, necessary to be made to 
find out a guitable form of Government to 
gerve the interest of humanity. 


Democracy was invented by the Society to 
be the finesi means for serving the needs of 
man. After securing it, it was discovered that 
it subserved the interests of the individual and 
did not defeat them. It furnished him the 
conditions and circumstances for his fullegt 
growth and development and it was felt that 
if existed for him and did not rides rough. 
shod over him. | 

Democracy, ag we know, functions through 
the instrumentality of the legislatura, rule of 
jaw being a requisite ingredient of this pro- 
gess. Rule of law always operates through the 
medium of Courts. Broadly speaking, thea 
Yegislative process controls the government in 
matters of policy. A democratic legislature 
ensures that only such policies were adopted 
by government ag will subserve the interest of 
the community and that only sush men 
possess the power to execute those policies ag 
gan be trusted with the task. Rule of law 
therefore ensures that the governors do not 
while executing these policies of the society, 
act arbitrarily, injuring the individual in life, 
Liberty, property or reputation. 

Tt is difficult, nay, almost impossible, to 
define the expression 'rule of law’. Promin. 
ance for the first time was given to this 
expression by a famous constitutional writer— 
Dicey. Even Dicean concept recognises that 
the heart of the doctrine would lie in the 
recognition, by those in power, that their 
pover is wielded only subject to certain con. 
trolg and restraints which we can conveniently 
Gall the socio-ethical convictions of the society. 
Tha International Commissions of Jurists in its 
mealing held at Delhi in 1959 recognised that 
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the rule of law is a dynamic concept for the 
expansion and fulfilment of which jurists are 
primarily responsible and which should ba 
employed not only to safeguard and advanca 
the civil and political rights of the individual 
ina free society but algo to establish social, 
economic, educational and cultural conditions 
under which the legitimate aspiration of tha 
people and their dignity may be realized. 


In democracy all policy making must ulti- 
mately justify itself by winning the approval 
of the people and, therefore, the direct legisla- 
tion must not be obnoxious to the valueg 
cherished by the people and must be in tune 
with the larger social and moral aspirations 
of the people. In this sense the courts must 
also continue to give and maintain the intel. 
lectual and moral leadership in the society by 
interpreting the laws in the light of the aspira. 
tions of the people. Whenever courts in a 
country cease to provide leadership, they kave 
fallen into disrepute and their status, powers 
and existence have been in danger. But it 
does not mean that the courts in order to keep 
their leadership should enter the arena of 
politics. In the name of enforcing the consti- 
tution or the rule of law they should not 
defeat vital economic and social policies over- 
whelmingly approved by the nation; they 
should not allow themselves to become media 
for reimposing upon the people policies which 
have been rejected by them at the polls. In 
other words, while, seeking to run clear of 
politics they should not allow their decisions 
to slip deep into politics itself. No doubt the 
courts must be constantly aware of great social 
and economic problems and philosophies of 
their times, but while doing so every cara 
must be taken by them to keep aloof and not 
to align themselves with any philosophy of 
political party except the welfare of the 
nation. 

In India, the Constitution hag provided a 
great responsibility on the courts to review 
the enactments of Parliament as well ag the 
State Legislatures. Unlike England, the courts 
in India can declare the laws made by Parlia. 
ment as null and void. But that is not of 
much consequence because the Parliament 
itself being a democratic institution would not 
permit powers to the executive and if ig 
Parliament itself that sees that the principles 
of rule of law are adhered to by it. Thea 
courts also keep in view while discharging 
their function of judicial review to put the 
construction on the enactments as is consistent 
with the rule of law. In a well-known ease of 
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De Keysor’s Royal Hotel, the English Parlia. 
ment authorised the executive for the acquist- 
tion of private property for carrying on war 
operations but when the question of just com. 
ponsation for the payment to the owner of the 
property arose, it was found that the law was 
silent but the courts interpreted that the 
principle of paying just compensation was 
inherent in the rule of law and, therefore, 
even when the Parliament had the power to 
ignore that principle it was unthinkable that 
Parliament will do so or had done so in that 
cage. 


Judiciary has a creative role to play in 
democracy. Justice Douglas has gone to the 
length of saying that Judiciary is ia a high 
sense the guardian of the conscience of the 
people as well as of the law of the land. The 
conscience of the people is not always reflected 
in legislation. Without doing offenca to the 
doctrine of judicial restraint, it can by its 
judgment awaken the conscience of the people 
to the evils in Society which are crying out 
for & remedy and quicken the rate of pro. 
gress where social legislation is tardy or 
ineffective. A freedom as embodied is a star 
of first magnitude in the constitutional con- 
stellation, the Rule of Law is also a star of 
magnitude if not possessing ‘the same bril- 
liance as the former. The Rule of Law 
emerges from Article 14 of the Constitution 
which prohibits the state from denying to any 
person equality before the law or the equal 
protection of the laws. Therefore, in the eye 
of the Constitution all citizens are equal and 
haye equal rights. No discrimination is per- 
mitted as between citizen and citizen and no 
gitizen ig branded as a second class citizen or 
suffers from any disqualification because of his 
gaste, community or sex. Even the lowest of 
the land can agpire to become the highest of 
the nation. This represents the triumph of 
secularism which is one of the most importent 
pillars on which the edifice of our Constitution 
niands. 


Chief Justico Warren once confessed that 
when he heard the cases affecting the rights 
-æf citizens he always asked himself a question 
*Tg it fair”. There may be possibility that the 
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law is silent but the silence of the law cannot 
make the judiciary of the country holplesa to 
give relief to the people who approacu it. The 
best example of the functioning of the courts 
can be found in the case of Somerset, In 
England a ship anchored in London with 


‘slaves who were made captive on the board. 


In a habsag corpus petition filed by one Somer- 
sett, it was discovered that there wag no such 
law in England which could make a slave a 
freo man as no anti-slavery statute was ever 
passed by the English Parliament and in the 
absence of any positive law, the captor pleaded. 
that he was doing nothing illegal in England 
by indulging in slave.trading. He asked the 
courts “where is the law that prokibits buying. 
or selling of the slaves’. -Rejecting his plea 
Lord Mansfield, an eminent Jurist of hig age, 
observed that the air of England was too pure 
for a slave to breathe. In other words, Lord 
Mansfield answered that the law wasin the 
air, i.6. ib was in the legal and polikicak 
climate of England, in which tha institution of 
slavery could just not survive for a moment. 
It was the principle of rule of law which made 
Somersett a free man by the verdict of Lor 
Mansfield though it was based on no statute. 
It is in this manner that the courts can come 
forward to protect the citizens from being, 
illegally deprived of their right so piously 
enshrined in Chapter ILI of our Constitution. 
For being frea and remaining free no legal: 
justification need be searched for or; produesd; 
freedom is presumed in the man and is the 
rule of nation; restraint ig merely an excep. 
tion which must be astablished and justified 
by reference to specific legal authority. In 
this background the law Courts function ss 
sentinels to extend the protection to the free.. 
doms of people in free countries. Our country 
ig very much wedded to democracy that has 
given riss to the high aspirations of our people 
which are beautifully expressed in the melo. 
dious tone of the preamble of our Constitution. 
It is therefore but natural for the people im 
India to look upto our judiciary for giving an. 
atmosphere which is pure and which can 
zealously guard the freedoms of the people 
guaranteed by the Constitution. (Courtesy 
All India Radio, Jaipur). 


“A NOTE ON 1977-1 S. C, W. R. 395: AIR 1277 S O 244, G. PONNIAH 
THEVAR v. NSLLAYAM PERJMAL PILLAI” 
By :— C. R, SUBRAMANIAN, Advocate, Coimbatore (Tamil Nadu) 


4. In the decision under reference the 
Supreme Court has held disagreeing with the 
Madras decisions that a tenant from a life estate 
holder is entitled to the protection of the 
Tamil Nadu Act 25 of 1955 even after the 
death of the life estate holder. This roquires 
reconsideration. 


2. The Judgment does not seem to have 
kept in view the basic distinction between s 
“Legreo” anda ‘Tenant’. The former is exa 
coming under the T. P. Act having an estais 
in hig favour. Out of the larger interest held 
by the owner, a subordinate interest is carved 
out in favour of the lessee, who kas a definits 
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interest in the demised land. On the other 
hand a ‘Tenant’ is one whose rights are 
merely statutory. He cannot have any right 
thet does not flow directly from the Act. The Act 
in question does not specifically refer to the 
holder of a life estate. The definition of 
“Landlord” in Section 2 (e) is very general. 
The Act also does not contain any overriding 
Section or a non obstante clause excluding 
the operation of the T. P. Act. 


@, Even after the coming into force of 
Tamil Nadu Act 25 of 1955 the operation of 
the provisions of thé T. P. Actin appropriate 
cases cannot be ruled ont. While the ten- 
ancies under the Tamil Nadu Act can only be 
statutory, those under the T, P. Act can be 
contractual in the sense the relationship be- 
. tween the lessor and the lessee can be governed 
by a deed. Ifso, contractual tenancies can. 
not be considered exclusively with reference 
tothe Tamil Nadu Act, ignoring the T., P. 
Act. 


4, The case under review appears to 
have started with a contractual ‘‘leage’’, for 
in the course of the Judgment there is refer- 
ence to a lease dated 27-3-1961. (The year 
1961 is perhaps a mistake for 1958, since the 
limited owner Annamalaiammal died on 
96.7.1958 and sho gave the lease). Thore- 
fore the appellant was a contractual lessee 
under Annamalaiammal with all the rights 
of a lessee as understood in the T. P. Act. 
On the death of Annamalaiammal, whatever 
rights she had, came to an end. 


5, What is the position of Ponniah Thevar, 
the appallant, after the death of Annamalai. 


ammal? No new tenancy, statutory or other- — 


wise is Greated in his favour. Though he was 
lawiully in occupation during the lifetime of 
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Annamalai Ammal, on her death hig position 
is, according to Gommon Jaw, & tenant on 
gufferance. Ifthe heirgat law had either 
been guilty of laches or had accepted rent 
from Ponniah Thevar, then he can be said to 
be a tenant continuing with the consent of the 
heirs at law (1973 I §. 0. W. R. page 340 at 
page 346). Only then he might possibly 
claim the beneSt of the Act in question. But 
in this cage a suit had immediately been filed 
by the heirg at law seeking possession. This 
means that the heirs atlaw were not w:lling 
to allow Ponniah Thevar to continue ag a 
tenant on sufferance. There is no automatic 
attornment to the heirs at law. However, 
the appellant has been foosely referred to as 
a lessee and as a tenant as if one ig synonym. 
ous with the other. Actually itis not so. 
This distinction has not been kept in view. 


6. It may not also bə correct to state that 
the statutory definition of the term “Land. 
lord” refers not only to the person who 
created the ‘lease’ but contemplates and takes 
in every successive holder who would be en- 
titled to evict a tenant. Ponniah Thevar who 
began as a contractual lessee under Annamalai. 
ammal ceased to be a ‘lessee’ and had no estate 
in the demised property in his favour. The 
estate had come to an end onthe death of 
Annamalaiammal. He cannot automatically 
be transformed ag a ‘Tenant’ under the Act in 
question, for, the landlords, (the heirs st 
law) were not expressly or by implication 
guilty of any lacheg or received any rents s0 
as to make the appellant ‘a tenant on suffe. 
rance’, thereby clothing him with any rights. 
Actually a suit for eviction had been filed 
immediately. No pergon can become a tenant 
irrespective of the volition of a landlord. That 
is why the definition of ‘Cultivating Tenant’ 
refers to an agreement express or implied. 


“A NOTE ON FATHIMUNNISA BEGUM vy. T. RAJAGOPALA 
CHARYULU (4. I. R. 1977 ANDH. PRA. 24 (D. B.)) 


By :—B. SunDARAMOORTHY, B.COM., B.L; Aduceate, Chidambaram (Tamil Nadu) 


In this casa a widow inherited the property 


(mortgegee’s interest) of her husband under 
Hindu Women’s Rights to Property Act, 1937. 
She was possessed of the same property when 


Hindu Succession Act, 1956 came into forse 


and became full owner thereof. In 1964, the 
Kartha of the family in which her husband 
Was originally a coparcener filed a suit against 


l third party mortgagor to recover mortgage 


loan without impleading the widow. ‘Fhe 
widow was subsequently impleaded after the 
expiry of the period of limitation of the mort. 
gage suit, The suit was resisted on the ground 
thai in a suit for recovery of mortgege money 
all the parties having share in the mortgege 
money should be impleaded before the expiry 
of period of limitation and as the widow was 
not so impleaded within the period of limita- 
tion, the suit is not maintainable. 
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Sambasiva Rao, Ag. Chief Judge speaking 
for the Division Bench agreed with the 
defence that in a mortgage suit all parties 
having interest in the mortgage money must 
be made parties and otherwise the suit is not 
maintainable and the learned Judge relied 
upon Govinda Reddy v, Golla Obulamma, 
(A I R 1971 Andh Pra 363, FB) for the game. 
Bui the learned Judge decreed the suit on the 
ground that the Kartha of a Hindu joint 
family can represent the interest of joint 
Hindu family including the widow’s interest 
to the outside world and it is so even after the 
enlargement of limited interest of the widow 
under Section 14, Hindu Succession Act. On 
this view the suit was held to be maintainable 
as the suit has baen filed by the Kartha of the 
family and he will represent the interest of 
the absolute estate of the widow also, 


Thug, in this case there arose an importent 
question of law whether the widow's interest 
continues to be in joint family property even 
after the commencement of Hindu Succession 
Act and whether the Kartha has got right 
of management over the same. The Court 
answered therein in the affirmative. 

I submit that the decision is noi correct and 
my submission is that the Kartha loses hig 
right of management and of representation of 
widow's interest after the Hindu Succession 
Act, 1956. 


The effect of Section 14 (1) has not been 
properly appreciated by the learned Judge. 
Under Section 14 (1) the widow became full 
owner of the property possessed by her whs- 
ther acquired before or after the commence- 
ment of thig Act. Therefore the limited estate 
of the widow derived under Hindu Women’s 
Right to Property Act, 1937 was enlarged into 
a full estate on 17.6.1956 and thereafter 
widow is absolute owner of the property. It 
means that she becomes full awner in respect 
of her share in all the joint family propsrties 
of her husband’s family as on the date of com- 
mencement of this Act. The fact that a widow 
became the full owner of her share takes 
away her property from the eategory of joint 
family property. In the words of Ismail J.: 
“Since the right of the Kartha to deal with 
the property is dependent upon the property 
being joint family property, onca the parti- 
culaz interest ceases to be part of joint family 
or coparcenary property, the right of the 
Kartha with reference thereto autoraatically 
and inevitably comes to an end.” 

I submit the following instances for sup- 
porting the view that widow's full estate does 
not form part of joint family property after 
Hindu Succession Act, 1956: 

(1) The right of the widow to execute a 
gift deed in respect of her full estate which 
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was originally widow's estate was recognised 
in Allahabad Decision in ATR 1971 All 448. 
If it is joint family property the widow cannot 
settle the samo to anybody ag neither a copar- 
cener nor a widow can gift undivided interest 
of joint family property in testual Hindu 
Law. Only because widow's interest ceased 
to be joint family property and became her 
geparate property the right of the widow to 
gift away her property hag been upheld. 


2. In Punithavalliammal v. Ramalingam, 
(AIR 1970 S C 1730) the Supreme Court had 
an occasion to treat the widow’s interest after 
Hindu Succession Act as her separate property 
and not as joint family property. In thig cage 
one Somasundara Udaiyar died prior fo 1937 
leaving behind him his widow, Sellathachi 
and two daughters, Kuppammal and Punitha. 
valliammal. The properties left behind by 
the deceased ware inherited by his widow and 
they were in her possession when the Aet 
came into force on 17th June 1956. By virtue 
of 8.14 (1) of the Act, Sellathachi became 
the full owner of the properties inherited by 
her from her husband. On 13th July 1956, 
she adopted the plaintiff. Thereafter on 19th 
Juna 1957, she settled the properties inherited 
by her from her husband on her daughter, 
Punithavalliammal. The adopted son ques- 
tioned the settlement deed on the ground that 
on adoption the adopted son will be deemed to 
be a son from the date of death of his adoptive 
father, Somagundara Udaiyar and so he will 
be entitled to the properties and the settlement 
deed executed by the widow is invalid. Thea 
Supreme Court negatived this contention and 
held that the settlement ig valid. The Sup. 
reme Court observed that ‘In our opinion, the 
rights conferred on a Hindu female under 
S 14(1) of the Act, are not restricted or 
limited by any rule of Hindu Law. Tha 
Section plainly says that the property pos- 
sessed by a Hindu female on the date the Act 
came into force whether acquired before or 
after the commencement of the Act shall ba 
held by her ag full owner thereof. That pro- 
vision makes a clear departure from the Hindu 
Liaw texts or rules. Those texts or rules 
Gannot be used for circumventing the plain 
intendment of the provision” The decision ig 
a Clear authority for holding that widow's 
interest after the Act is not a joint family 
property. Otherwise the adopted gon will 
certainly get the property divesting the widow. 
As the adoption had taken place prior to the 
Hindu Adoption and Maintenance Act the 
Supreme Court could not invoke S. 12 of the 
same Act. 


3. Under S. 2 of Hindu Widows Remarriage 


Act, 1858, a Hindu widow on remarriage will 
forfeit her right to the property which she 
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had inherited from her husband. A question 
arose in Chinnappa Naidu v. Meenakshi. 
ammal, (AIR 1971 Mad 453) whether the 
same forfeiture continues to operate in respect 
of widows’ enlarged property under 8. 14 (1) 
of the Hindu Succession Act. Veeraswamy, 
Chief Judge held that “there is nothing in 
S. 14 (1) or any other section to qualify the 
absolute ownership or to forfeit her full owner. 
ship on her remarriage. It is true the legis. 
lature was certainly conscious of the disquali. 
fication based on remarriage. Section 24 will 
incapacitate a widow on her remarriage from 
succeeding to the property of her husband. 
But nowhere hag if been stated in the Act 
that once she has succeeded, her subsequent 
Marriage will forfeit her right to hold the 
property.” Therefore widow's enlarged in. 
terest is hor seperate property and nota joint 
family property. 


%, The widow hergelf becomes a fresh stock | 


of descent. A widow inherited property from 
her second husband. Her gon by the firgt 
husband will get the property on her death 
after the Hindu Succession Act in preference 
to the nephews and grand-nephews of her 
second husband. It is the ruling of Bombay 
High Court in A I R 1969 Bom 205. “If 
widow's enlarged interest continues to be the 
joint family property of her second husband, 
then the nephews of gecond husband alone 
have to be preferred.” 


(5) In Govinda Reddy v. Golla Odulamma, 
(A I R 1971 Andh Pra 363) the Andhra High 
Court itself has decided that the property 


inherited by a widow after Hindu Succession . 


Act wili not be a joint family property and 
Kartha has no right of management over the 
same. The Madras High Court also has taken 
the same view in VeerasekKhara Varma Rayar 
v. Amirthavalli Ammal, (ATR 1975 Mad 51). 
According to those decisions, the effect of 
Explanation (1) to Section 6 is to carve out 
the interest of a deceased coparcener from the 
joint family property and from the moment 
of the death of the coparcener concerned. his 
interest ceases to be coparcenary property and 
therefore outside the powers and jurisdiction 
of the Kartha to deal with the same. I submit 
that very same effect is produced by See. 
tion 14 (1) also. The Section 14 (1) readg as 
follows: “‘Any property possessed by a female 
Hindu, whether acquired before or after the 
commencement of this Act, shall be held by 
her as full owner thereof and not as & limited 
owner.” Therefore the property acquired by 
the widow before the commencement of the 
Aci is kept at par with the property acquired 
after the Act and in both the cases, the widow 
becomes full owner. The nature of interest 

taken by the widow in koth the cases is pro: 
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vided for as part and parcel of section 14 (1) 
and there is no other provision for the same 
in the Act. Section 19 deals with the mode 
of succession of two or more heirs and not with 
full estate of widow. Therefore on 17-6.56 
the widow’s interest is carved out and she 
was made full owner thereof. Even in the | 
absence of a provision like Explanation (1) to 
Section 6, the effect is the same. It stands on 
a better footing than the Explanation (1) to 
Section 6. It was argued in Veerasekhara 
Varma Rayar v. Amirthavalli Ammal, (AIR 
1975 Mad 51) that the Explanation (1) to 
Section 6 merely uses the expression ‘the 
share in the property’ and not ‘the property’ 
and consequently all that section 6 does is to: 
fix the fraction of the deceased coparcener in 
the joint family*property and not to fix the 
preperty which would be available for parti- 
tion and that the properties that would be 
available for partition will be only those that 
are actually in existence on the date of the 
suit for partition and that in between the death 
of the coparcener concerned and the date of 
the suit, the right of the Kartha to deal with 
the joint family properties remained intact 
and not affected by Section 6 of the Act. The 
Madras High Court was pleased to reject this 
contention. But in regard to Section 14 (1), 
there is no scope for that argument also be- 
cause in Section 14 (1) the expression used is 
‘property possessed’ and not ‘ihe share in the 
property’. Therefore it certainly fixes the 
property with reference to which widow be. 
comes full owner as on the date of the com- 
mencement of this Act and go thereafter the 
Kartha ceases to have any power of manage. 
ment over the widow’s interest. 


Once we have to concede that widow has 
got full ownership even in respect of proper- 
ties acquired before the Act, we have to say 
that full ownership of uncarved out interest 
of joint family property is unknown to Hindu 
Law because even a coparcener ig not a ‘full 
owner’ of his interest in the joint family pro- 
perty for the following reasons :— 


He cannot gift away his coparcenary inte. 
rest. Before this Act, he cannot will away his 
interest. He has no right to management. 
He cannot demand the manager to render 
account. His interest also can be encumbered 
and alienated by the Kartha. His interest is 
liable for fluctuation, The theory of full 
ownership is free from all these disqualifica- 
tions and impediments. The widow's full 
ownership does not guffer from all these 
restrictions. Therefore a coparcener does not 
have such a ‘full ownership’ as a wilow has 
under the Hindu Succession Act in respect of 
properties acquired before or after the Act. 
Therefore the meaning of the word ‘full’ in 





“fall owner” in Section 14 (1) haa to be 
given in full. The Suprme Court observed in 
Pumithavalliammal v. Ramalingam, (AIR 
1970 S C 1730) that “It was conceded at the 
Bar. that Chellathachi was in possession of the 
property in dispute on the date the Act came 
into force. By virtue of the aforesaid provi- 
sion { (Section 14 (1)] she became the full 
owner of the property on that date. From a 
plain reading of section 14 (1) it is clear that 
the estate taken by a Hindu female under 
thst provision is an absolute one and is not 
defeasible under any circumstance. Tho ambit 
of that estate cannot be cut by any text, rule 
or interpretation of Hindu Law.” If tha 
Madras and Andhra High Courts have given 
such a full meaning for the property acquired 
after the Act in Vesrasekhaya Varma Rayar 
eage and Govinda Reddy case, taking away 
such property from the powerg and jurisdic. 
tion of the Kartha to deal with the same, 
there ig no yeeson why the same meaning 
should not be givan to the property acquired 
before the Act ag both are equated in Sec. 
zion 14 (1). 

Further, there is no basis at all to support 
the view that after the Act, the widow con. 
tinues to be a member of joint family and her 
enlarged interest continues to be a joint 


family property. The only basis relied upon 
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by the learned Judge to hold like that is tyo 
passages from Mulla’s Hindu Law which 
have been extracted in paragraphs 7 and 8 of 
the judgment. They relate to acquisition of 
interest by widow under the Hindu Women’s 
Rights to Property Act, 1937. As observed by 
the Supreme Court in Pottilakshmi’s case, 
(AIR 1965 S C 825) under the 1937 Act, 
the interest of the widow arises not by 
inheritance nor by survivorship but by statu. 
tory substitution. Now under Section 31 of 
Hindu Saccession Act, the Hindu Women’s 
Rights to Property. Act, 1937 has been ex. 
pressly repealed. Therefore after 1956, neither 
1937 Act nor legal position referable fo 1937 
Act (extracts from Mulle’s Hindu Liaw) nor 
statutory substitution survives to be in force 
and go the learned Judge is not justified in 
relying upon the extract from the Mulla’s 
Hindu Law to coms to the conclusion that 
the power and jurisdiction of the Kartha still 
continue over the property of the widow to 
which the widow is the full owner now. 


I gubmit that if the above principle is 
accepted as correct, the suit ought to have 
baen dismissed ag not maintainable inasmuch 
as the Kartha cannot represent the interest 
of the widow to the outside world after Hindu 
Suecession Act, 1956. Therefore I submit that 
this decision requires re.consideration, 


“A CRITIQUE OF HONOURABLE MR. JUSTICE BHAGWATI’S 
VIEW GF MARTIAL LAW AS EXPRESSED IN 
A.D. M., JABAGPUR vY. 8. SHUKLA (AIR 1976 S$ © 1207).” 


By :— Assuros PATRA, M.A. LL.M., Advocate, (New Delhi.) 


4. In hig erudite judgment in the case of 
A. D, M., Jabalpur v. S. Shukle,! Hon’ble Mr. 
Justice Bhagwati has referred to recognised and 
adopted the view of Professor P. K. Tripathi 

‘ag expressed in his article “Judicial and Legis. 
lative control over the Executive during Mar. 
tial Law,” published at page 82 in the Jour. 
nal section of the AIR in 1964. Hig Lordship 
refers to the argument of Professor Tripathi 
as ‘‘one argument which strongly supports the 
view I am taking. It is almost conclusive.” It 
may be pointed out here that now, Prof. 
Tripathi no longer subscribes to this view. He 
hag significantly modified hig thesis in the 
article, ‘Article 359: The Sole Repository of 
the Power to Declare Martial Law,” published 
in AIR 1976 Journal 66. For a critical analy. 
sis of this view my article published in AIR 
1977 Journal 2, may be seen. It is needless to 
point out here that hig Lordship makes it 
gloar that the reference to Professor Tripathi 





1. AIR 1976S C 1207, 
2. Ibid, at page 1368, para 533. 


is “only in order to buttress the eonclugion 
otherwise reached.’? 


2. Hon'ble Mr. Justica Bhagwati observes 
that “....cc00... Whon Martial Law isin forae, 
at is well settled thas courts cannot issus a writ 
of habeas corpus or otherwise interfere with 
the military authorities or the executive to 
protect the life and liberty of an individual 
even if illegal or male.fide action is taken or 
threatenad to be taken by the military ‘autho. 
rities or the executive.” (Emphasis supplied.) 
Now, let us s3e how well settled ig this pro- 
position of law. By citing the solitary instance 
of John Allen’s case> his Lordship soncludes 
that it ......... is the basic characteristic and 
essence of Martial Law that during the time 
that it is in force, the individual cannot en. 
force his right to life and liberty by resorting 
to judicial process and the courts cannot issue 





3. Ibid. 


4, Ibid. 
5, (1921) 2 Ir. R. 241. 
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the writs of habeas corpus or pasa any similar 
orders.” My respectful submission is that it is 
mob recessarelly go. 


3. In the case of B. (Obrien) v. Military 
Governor, N. D. W. Internment Camp,’ 
(which is later to John Allen's case®), Mrs. 
Obrien, who was detained by the military 
authorities without any trial, applied for a 
writ of habeas corpus. The application was 
rejected by O’ Connor, M. R., on the ground 
thai civil Courts could not interfere in the 
activities of military courts during the exis. 
tence of martial law, (a proposition akin to 
the cue expounded in John Allen’s cage®). On 
gppeai, however, Molony, ©. J., rejected the 
principie of John Allen’s case and granted the 
writ, irrespective of the fact that martial law 
was in operation, The case of Egan v. Mac- 
Reedy,!° is another example which demon. 
strates thea determination of the Courts to 
preserve the Rule of Law even in times ot 
martial law. In this cage O’ Connor, M. R. 
held thai the exercise of emergency power 
during a period of martial law was a part of 
the royal prerogative and as such was regulat. 
ed by tha Restoration of Order in Ireland Act 
1920 (since repealed) and civil courts retained 
jurisdiction fo interfere with the military 
authorities and compel them to ach in accor- 
dance with the Act, disagreeing in this with 
the decision of the King’s Bench Division in 
Rex. v. Allen, (Supra, Note’) which is the 
basia foundation for the assertion that Courts 
jack power to isgue habeas corpus during the 
existences of martial law. In the United States 
algo, tae Courts have not hesitated to issue 
writs of habeag corpus during a period of 
Martial law, if they considered detention un. 
warranted. Professor Tripathi has’ in fact, 
admitted bthat.cosscse. ” in the Kahanamoku 
case’ the Supreme Court of the United 
Siates has held that even where martiel law 
hes been lawfully declared, the Courts are 
free to issue habeas corpus.””? 


Š. Against the background of all these cases, 
the solitary instance of Rex v. Allen," cannot 
validly be a solid foundation for the general 


- 6. Supra, Note 1, 
7, (L924) L Ir. R. 32, 
8. Supra. Note 5. 
9. Ibid. i 

30. (1921) 1 Ir. R. 265. 

li. See, in this regard, the cases of Ex parte 
Merryman, 17 Fed. > case No. 9481 
(i861) Ex parte Milligan, (1868) 18 
L. ed, 281 and Ex parte Endo, 323 U. S, 
283=89 L, ed. 243, 

42. Duncan v. Kahanamoku, (1945) 327 IU. 
S. 304=90 L. Ed, 688. 

d3. AIR 1976 Journal 66 (72), para 15 {iii). 

- 44, Supra, Note 5. 
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proposition that courts lack the power to issue 
habeas corpus during the existence of martial 
law, Moreover, the John Allen’s cage! ig 
clearly distinguishable by the existence of 
special legislation, giving the military autho- 
ritios extraordinary power, and not due to 
martial law simpliciter. (8 Halsbury, 4th 
Edn., para 982). 


5. Hon’ble Mr. Justice Bhagwati, further 
observes that‘... undor our Constitution there 
does not appear to be any express provision 
conferring power on the executive to declare 
martial law.’ Thus, his Lordship assumes 
that declaration of martial law is an executive 
act. It is submitted that in the United States, 
it ig regarded as a legislative measure. Chase, 
C. J., held in Ex parte Milligan’? that ‘‘mar. 
tial law proper......is called into action by 
Congress... Even if we look into the hig. 
tory of martial law administration in India, 
we will nosice that its declaration was always 
under-legislative acts. Bengal Regulation X 
of 1804 authorised Governor Genoral.in. 
Council to establish martial Law. Similar 
provisions existed in Madras in Regulation VII 
of 1808 and Act XI-of 1857. Martial Law in 
Punjab in 1919 was based on?Bengal Regula. 
tion X of 1904. In 1921, an Ordinance, 
having tha game force as law, provided for 
the proclamation of martial law, in Malabar. 
Martial law in Peshawar and Sholapur was 
based similarly on an Ordinance of the 
Governor-General. 


6. His Lordship considers that as the sus- 
pension of the remedy under Articles 32 and 
226 is a basic and egsential feature of martial 
law, it would be impossible to effectively im- 
pose martial law in India without resorting to 
the power under Article 859 (1). In other 
words if an Order under Article 359 (1) ig not 
in operation the basie postulate of martial law, 
—suspension of the remedy under the privi. 
lege of writ of habeas corpus — would be 
missing. “Buch a consequence could never 
have been imagined by the Constitution makers. 
They could never have intended that the 
Government should have the power to declare 
martial law and yet, it should be devoid of 
the legal effect which most inevitably follows 
when martial law is in force.” ‘With due 
respect to his Lordship, my humble submig- 


15, Ibid. Sa 
16. Supra, Note 1, at page 1369, para 534, 
17. Supra, Note 11. 


18. The only exception was martial law in Sind 
1942, proclaimed under Common-!aw-rule. 

19. For instances of martial law under statute, 
see Keith, A constitutional History of India 
(1987), Pp. 432-33. 

20. Supra, Note 1, at page 1869, para 534. 
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sion ig that this reagoning is fallacious. We 
have geen earlier,” that courts are not neces- 
sarily divested of the power to issue writs of 
habeas corpus even during martial law. Henge, 
the doctrine of “basic and essential feature of 
martial law” does not hold good. Moreover, 
if certain consequences are the necessary fea. 
tures of ‘martial law” thoge consequences 
would follow, not because of the Order of the 
President under Article 359 (1) but because of 
the imposition of martial law simpliciter. Ii 
the basic and essential feature of martial law 
is that law courts are absolutely precluded 
from issuing the prerogative writ of habeas 
corpus during a martial law period, it would 
be inconceivable to say that these consequences 
would no: follow in India without recourse to 
Article 359 (1). It is true, ag observed by 
Hon ble Mr. Justice Bhagwati that the ‘“‘legal 
implications and consequences of declaration 
of martial law is not provided anywhere in 
the Constitution.’’* But this absence of provi- 
sion cannot divest martial law of its ‘“‘basia 
and essential feature.” The legal implications 
of a writ of habeas corpus has not been pro. 
vided in the Constitution, and yet, in India, 
we follow the English practice of the issue of 
prerogative writ of habeas corpus with all its 
attendant features. Likewise it would not be 
absurd to claim that the normal consequences 
of martial law shall follow ag a necessary co- 
rollary fo a successful imposition of martial 
law. 


7. To this argument, hig Lordship’s objee- 
tion is that in India, the suspension of the 
enforcement of fundamental rights during mar- 
tial law is not possible save by recourse to 


Article 359 (1), May I humbly submit that’ 


just ag an Order under Article 359 (1), [with. 
out being void under Article 13 (2)] can sue- 
cessfully preclude the courts from issuing the 
writ of habeas corpus, a proclamation of mar- 
tial law as envisaged under Article 34, shall 
be operative with all its necessary conse. 
quences, like the immunity of martial. law- 
authorities’ action from being challenged in 
any Civil court. This will be all the more go, 
because Article 34 occurs in Part III of the 
Constitution, dealing with fundamental rights, 
and particularly because the non obstante 
clause of this article covers within its ambit 
“anything in the foregoing provisions of this 
Part.’ One serious hurdle may be that the 
right to move the Supreme Court under Arti. 
cle 32 being a “guaranteed” fundamental right 
cannot be suspended “‘except as otherwise pro- 
vided for by this constitution.” This can be 
successfully met if Parliament enacts a law 
under Article 142 (1), specifying therein that 


21. See, para 3 of this article. 
22. Supra, Note 1 at page 1869, para 584, 


E, Í. E 


no writ under Article 32 shall be enforceable 
in any area where martial law is in force. As 
regards the power of the High Courts to issue 
writs under Article 226, Parliament may pass 
Habeas corpus suspension: Acts under Entry 9T, 
List 1, schedule VII. 


8. What is martial law? It is after all æ 
contrivance, to borrow the expression of Arti- 
cle 34, for “maintenance and restoration of. 
order’ with the uge of the armed forces in aid 
of civil power. Entry 1, List II, schedule VII 
talkg of ‘Public Order (but not including the. 
use of naval, military or sir forces or any 
other armed forces of the Union in aid of civil 
power). This means that the Constitution 
makers postulated a legislative field of “Publie. 
Order with the uge of naval, military or air 
forces or any other armed forces of the Union 
in aid of the civil power.” But, it has nob 
been specifically provided for in any of the 
Lists of Schedule VII.“ This does not mean 
thai a legislative vacuum exists im this parti- 
cular field. It may be suggested here that the. 
residuary power under Article 248 read with _ 
Entry 97, List 1, Schedule VII can be resorted 
to by Parliament to pass an Act, authorising a 
dasignated authority to declare martial law. 
It would not be void under Article 13 (2) as 
violative of the right under Article 21, because. 
this shall then be a “procedure established by 
law,” as envisaged in Article 21 and this pro- 
cedure, as decided in Gopalan’s cage, cannod 
be questioned in any court. 


9. Hon’ble Mr. Justice Bhagwati considers 
an Order under Article 359 (1) to be a neees.- 
sary launching pad for successful imposition 
of martial law; because his Lordship views 
Article 359 (1) to be the only provision 
authorising the absolute suspension of the 
right of an individual to move any cours for 
enforcement of hig right to life and liberty. Ig 
it really so? Is it the necessary consequence of 
an Order under Article 359 (1)? 


40. The Supreme Court has held in the sage 
of Jaichand Lall Sethia v. State of Wess Bon. 
gal” that ‘‘......% Citizen will not be deprive? 
to move an appropriate Court for a writ of 


93. See Infra, para 8 of this article. 


23A, Now, the Constitution (Forty-Second). 
Amendment Act, 1976 has specifieally pro- 
vided for this in List I, Schedis VII, 
Entry 2-A, which says : 

“Deployment of any armed force of the 

Union or any.other force subject to the eon- 
trol of the Union or any contingent or vnit 
thereof in any State in aid of the civil powers 
powers, jurisdiction, privileges and labili. 
ties of the members of such forces while on 
such deployment.’ 

24, A.K. Gopalan v. State of Madras, ATR 1950 
SC 27 =51 Cri L J 188s. 


25, AIR 1987 S C 483 = 1967 Cri L J 529. 
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habeag corpus on the ground that his detention 
hag been ordered mala fide. Similarly, it will 
be open to the citizen to challenge the order 
of detention on the ground that any of the 
grounds given in the order of detention ig 
irrelevant and there is no real and proximate 
connection between the ground given and the 
object which the Legislature has in view.” 
Similar view was expressed in D. Shirali v. 
Union of India? In the case of G- Sadanan- 
dan v. State of Kerala,” the Constitution 
Bench of the Supreme Court, speaking through 
Gajendragadkar, C. J., struck down a deten- 
tion order on the ground that it was mala fide. 
The position is different in A. D. M., Jabalpur 
v. 5. Shukla,” because of certain specifie pro- 
visions, like gection 16A (9) of MISA and not 
st to the Order under Article 359 (1) simpli. 
citer. 

44. Moreover, as Hon’ble Mr. Justice Bhag- 
wati has himself conceded that ‘...Presiden- 
tial Order would have no operation where a 
detenu is relying upon a provision of law to 
enforce a legal right conferred on him and ig 
not complaining of absence of legal authority 
in the matter of deprivation of his liberty.’ 
Similarly, “...if a petition or other proceeding 
in court seeks to enforce a positive legal right 
conferred by some legislation it would not be 
barred by the Presidential Order.” 

42. Thus, the observation of Hon'ble Mr. 
Justico Bhagwati that the basic feature of 
martial law can be present only after an order 
under Article 359 (1) is, even in hig Lordship’s 
opinion, not fenable. If, as we have seen, Arti- 
ele 359 (1) cannot totally preclude courts from 
interfering with the actions of the executive 
authorities, quite clearly, the resort to Arti- 
cle 359 (1) for a successful imposition of mar. 
tial law will be meaningless. 


43. Another aspect of Article 359 (1) whieh 
has not been brought before the Supreme 
Court until now, is that our Constitution uses 
two different expressions, namely, ‘'rights 
conferred” and “rights guaranteed.” Article 32 
is a “guaranteed” right, ‘whereas all others 
are “conferred rights,” Actually, in the ori- 
ginal draft of the present Article 32 it was 
written “rights guaranteed”, with respect to 
other than Article 32 rights also; but Dr. 
Ambedkar moved the amendment to change it 
into ‘“‘rightg conferred by this Part”, because 
this part does not guarantee but only confers 
those rights.”** At the same time, there was 


26. AIR 1966S C 1078 = 1966 Cri L ! 819, 

27. AIR 1966S C 1925 =< 1966 Cri L J 1533, 

28. Supra. Note 1L. 

29. Ibid, at page 1382, para 553, 

30. Ibid, at page 1383, para. 558. 

31, See, Article 32 (4) which says, “... the 
rights guaranteed by this article..." 

02, SeeC. A. D., Volume VII, page 955. 
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a proposal in the Constituent Assembly to 
amend the expression “‘guaranteed” of Arti- 
ele 32 (4) into ‘right conferred by this arti- 
gle”. This wag turned down by Dr. Ambedkar 
saying that itis a ‘‘guaranteed” right. By 
an Order under Article 359 (1), the right to 
move the Court for the enforcement of ‘‘such 
of the rights conferred” by Part IL may be 
suspended. If the difference between “con. 
ferred and guaranteed” rights as envisaged by 
our constitution-makers, is taken to its logical 
conclusion, Article 32 being a ‘‘guaranteed’” 
right, its enforcement cannot be suspended by 
an Order under Article 359 (1). 


iğ. Hon’ble Mr. Justice Bhagwati consi. 
ders that if martial law is not based on Presi- 
dential Order under Article 359 (1), Courts shall 
not be precluded from issuing writ of habeas. 
corpus. It is submitted that during martial 
law, courts’ competence is not impaired. What. 
happens is’ that courts, if one accepis the 
“open-court-rule’*4 cease to effectively func- 
tion. Therefore, there is no necessity of sus. 
pending the writ of habeas corpus, when there 
is no court functioning effectively. As it hap. 
pened in Ex parte Marryman,” during martial 
law, writ of habeas corpus may be issued, but 
can never be complied with, since the courts 
lose their effectiveness during the existence of 
martial law proper. 


45. If the argument of Hon'ble Mr. Justice 
Bhagwati ig accepted, Article 34 will be made 
redundant, specially after the insertion of 
clause ([A)* to article 359 of the Constitution, 


33. Ibid. 


34, The open-court-rule has been followed in 
Ex parte Milligan, (1866) 18 L. eds 281; 
Duncan v. Kahanamoku, (1945) 327 U. S. 
304; Ex parte Marais, (1902) A. C. 109; 
R. v. Strickland, (1921) 2 ír, R. 817; R. v, 
Adjutant General of the Provincial Forces 
(1923) 1 Ir. R. 5 and Johnstone v. O’Sulli- 
van (1923) 2 Ir. R. 18. The joint opinion of 
the Attorney and Solicitor General of Canada, 
Sir John Campbell and Sir R. M. Rolfe as 
to the power of the Governor of Canada 
to proclaim martial law supports the ‘open 
court’ rule. (See, Kair and Lawson, cases in 
Constitutional Law, 5th Eda., E. L. B.S. 
and Oxford University Press (1968) at 
page 238). To the same effect, was the joint 
opinion of Coke and Rolle when it observ. 
ed: “The time of peace is when the 
Courts of Westminster are open.” (Cited 
in 2 Rushworth’s Historical Collections, 
Part II, Appendix 79, 81). It was not fol- 
lowed in the solitary case of Rex v. Allen 
(1921) 2 Ir. R. 241 because of the existence 
of special legislation, giving the military 
authorities extraordinary power. 


35, (1861) 17 Fed case No. 9481, 


36. “ (fA). While an order made under clause (1) 
mentioning any of the rights conferred by 
Part III is in operation. nothing in that part: 
conferring those rights shall restrict the 
power,of the State as defined in the said part 
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by tha Constitution (Thirty Eighth Amend- 
meni) Act, 1975. Now, due to Article 359 
{IA), when the Order ig issued under 
¢lause (1), both the remedy as well as the 
rights are suspended.” Tho Presidential Order, 
would, therefore, have the effect of enlarging 
the power of the executive or of the legis- 
lature by freeing it from the restriction im- 
posed by the fundamenial rights mentioned in 
the Order. Consequently, the action of the 
executive, taken in violation of the named 
fundamental rights would not be unlawful, 
requiring the protection of an Indemnity Act, 
after the Order ceases to have effect.® If, Arti- 
cle 359 is taken ag the sole repository of the 
power to declare martial law, the actions 
taken by the martial law authorities, during a 
martial law period, do not need the protective 
umbrella of an Indemnity Act even after the 
expiry of martial law; becausa, according to 
hig Lordship’s reasoning, obviously an Ordor 





to make any law orto take any executive 
action which the State would but for the 
provisions contained in that part be compe- 
tent to make or to take, but any law so 
made shall, to the extent of the incompet- 
ence cease to have effect as soon as the 
order aforesaid ceases to operate, except as 
respects things done or omitted to be done 
before the law so ceases to have effect.” 

37. The present writer in his paper “Concept 
of Martial Law” (submitted to the Delhi 
University in 1972, in fulfilment of part 
requirement of LL. M), had suggested the 
amendment of Article 359 to the same effect 
in order to bring it at par with Article 358. 


$8. The Supreme Courtin the case of Makhan 
Singh v, State of Punjab (AIR 1964 S. C, 
381) == (1964.1 Cri, L J 259) talked of the 
necessity of an Indemnity Act; because 
prior to the insertion of clause (IA) by the 
Constitution {Thirty-Eighth Amendment) 
Act, 1975 an Order under Article 359 could 
only suspend the remedy while leaving the 
fundamental rights themselves untouched. 
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under Article 359 (1) is already in operation 
with the attendant congaquences of Arti- 
cle 359 (IA). As this construction would 
render the provision of Article 34 otioge and 
redundant, the logical conclusion would be that 
an Order under Article 359 (1) need not 


‘necessarily precede a declaration of martial 


law. This would leave Article 34 untouched 
with ali its constitutionally assigned role. 


46. It is therefore, respectfully submitted 
that it is erroneous to suppose that martial 
law can be declared only .by the exercige of the 
power under Art. 359. Article 359 cannot be the 
sola repository of the power to declare martial 
law. We must look elsewhere, in order to 
find ont the location of this power.” It may 
be suggested here that martial law may be 
akin to a situation ag envisaged by clause 43 
of the Constitution (Forty-Second Amendment) 
Act, 1976, when the Union Government sends 
its Forces to a State to assist it in cage of grava 
situations of law and order. 


39. Infact, Article 359, being consequential to a 
proclamation under Article 352, its main 
concern is the safeguard of “security”; 
whereas Article 34 would amply demons- 
trate that the main concern of martial law 
is maintenance and restoration of “Order”. 
“Security” and ‘Order’ being two distinct 
eoncepts, having different legal connota- 
tions, quite obviously, Article 859 cannot in 
any way be connected with ‘martial law” 
of Article 34, 


40. The present writer in his paper, ‘Concept of 
Martial Law” (Supra, Note 37) had men- 
tioned the possibility of declaration of 
martial law by the President under Arti- 
cle 53, asthe Supreme Commander of the 
Defence Forces. This view has now found 
favour with Beg, J. ia the case of 4. D. M. 
Jabalpur v, S. Shukla (supra, note 1), 
when his Lordship, at page 1318, para 392 
observes that martial law “could perhaps 
fall under Articles 53 and 73 read with 
Article 355,” 
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“JURISDICTION OF COURTS IN THE MATTER OF CUSTODY.” 
. By ÀRUN Kumar, M.com., tu.m, Lecturer in Law, Faculty of Law, 
University of Delhi, Delhi. 


A dispute relating to tha physical custody 
of a ward is adjudicated upon under Section 25 
of G. & W. Act, 1890 read with Section 6 of 
Hindu Minority & Guardianship Act, 1956 (in 
cages of Hindu Minors). The judicial dis- 
crotion to order or not to order the return of 
the Ward to the custody of his guardian revol- 
ves round the consideration of religion, age, 
sox,! circumstances of the case and particu- 
Jarly the welfare of the minor. 


Under Section 25 of Guardians & Wards 
Act, 1890 a guardian only has a right to file 


jy. Section 17 of G. & W. Act, 1890, 


a pətition for the custody of the ward, if he 
leaves or is ramoved from the custody. Their 
Lordships of the Supreme Court pointed out 
in Rosy Jacob y. Jocob,? 


“That the use of the words “wards” or 
“Guardian” leaves little doubt that it is the 
guardian who having the care of the person 
of his ward, can seek the assistance of the 
court for the return of his ward to his custody.” 

Guardian is the person who has the cara of 
the person of the minor or his property or 

2, AIR 1952 Mad 284; AIR 1916 Mad 612; AIR 


1922 Bom 405. - 
3, AIR 1973 5 C 2090.3 


4979 


both.* According to Section 19 (b) of Guar. 
diang & Wards Act and Section 6 (a) of 
Hindu Minority & Guardianship Act, 1956, 
father is the guardian of his ward and only 
“after him’ the mother gains the status of a 
guardian. 

In this paper it is proposed to discuss the 
jurisdiction of the court in a dispute relating 
to the Oustody of the person of a minor. 

In Section 25 of Guardians & Wards Act, 
the expression court” has a referance to the 
“District Court’ as defined in Section 4 (5) of 
the Guardians & Wards Act? In order to 
give the court jurisdiction under Section 25 
of the Act the minor must bs ordinarily regi- 
dent within the local limits of the jurisdiction 
of the District Court.’ 


Except sub-clause (ii) of Clause (b) of See. 
tion 4 (5) of G. & W. Act, which deals with 
the jurisdiction of the Court in matter of 
gugtody, the rest of the clauses of Section 4 (5) 
deal either with the “appointment” or ‘‘decla- 
ration” of guardian. Section 9 of the Guar. 
dians & Wards Act, 1890 also deals with an 
application ‘with respect to the guardianship.” 
A persual of Section 4 (5) (b) (ii) clearly leads 
to the point that in case of dispute relating to 
the custody of the minor the petition has to 
be filed under it read with Section 25 of 
G. & W. Act. The expression ‘‘whore the 
minor ordinarily resides” appearing in Sec. 
4 (b) (ii) and Section 9 of the G. & W. Act, 
shall not lead to a confusion. The subject, the 
import and the object of the sections are 
diffèrent. Section 4 (5) (b) (ii) deals with 
a dispute relating to the custody ie. a matter 
relating to the person of a ward, whereas, 
Section 9 relates to the matter concerning the 
appointment of the guardian. Broomfield, J., 
in Lakshman Moreshet v. Gangaram Narayan ° 
explaining Section 9 of G. & W. Act observed: 


“Xt is provided in Section 9 of the Act (Q. & 
W. Act) that if the application is with respect 
to the guardianship of person of the minor, it 
shall ba made to the District’ Court having 
jurisdiction in the place where the minor 
ordinarily résides.” 


To succeed in an application made under 
Section 25 of G. & W. Act ons of the essential 


4, Section 4 (2) of G. & W. Act, 1956. 

5, Section 6 (a) of Hindu Minority & Guardian- 
ship Act, 1956. 

6, The rest of the clauses of S, 4 (5) deal either 
with the appointment or declaration of a 


guardian. 

7. Section 2 (4) of C. P. C. "District Court 
means the local limits of the jurisdiction of 
a principal civil court of original jurisdic- 
tion and includes the local limits of the 
ordinary original civil jurisdiction of a High 


Court, 
8. AIR 1982 Bom 592. 





Jurisdiction of Courts in the matter of custody 


Journal 131 


conditions according to Section 4 (5) (b) (ii) of 
G. & W. Act is that the application shall be 
made to the District Court where the minor 
"Ordinarily resides.” 


The expression “ordinarily resides” indi- 
cates ordinary residence even at the time of 
the preseniation of the application under Sec. 
tion 25 of G. & W. Act. The emphasis is un- 
doubtedly on the minor’s ordinary place of 
regidence. Such a place has to be determined 
by finding out as to where such residence 
would have continued but for the recent re. 
moval of the minor to a different place.® 

The expression in §. 4 (5) (b) (ii) is “ordi. 
narily resides”. This expression is different 
from the expression ‘ordinary residence’. The 
expression ‘ordinary residence’ suggests ‘just; 
cagual; or immediate’ residence’ whereas, the 
expression “ordinarily resides” suggests a 
place whers a person ordinarily would reside 
that is, a place where minor has his home 
and ordinarily would live permanently. 
Mudholkar, J., in Vimalabai v. Baburao” 
made an exhaustive study of the term resid- 
ence and observed thas 

“It is an elastic word, of which an exhausg. 
tive definition could not be given; it was diffe. 
rently ?onsirued according to the purpose for 
which an enquiry wag made into the meaning 
of the term; the sense in which if should be 
used wad controlled by reference to the 
object.” 


The expression “ordinarily resides” appear. 
ing in S. 4 (5) (b) (ii) has been intentionally 
used by the Legislature to enjoin the Courts 
to consider all the relevant facts and circum. 
stances of the casa before adjudicating the 
issue of the residence of the minor.” The 
discretion vested in the Courts in the matter 
is like any other judicial discretion vested in 
any other matter ond if ig to be exercised 
judicially. Each cage has to be desided on its 
own facts and other caseg could hardly serve 
ag binding precedents as the facts of the cages 
are seldom identical. The consideration of 
facts and circumstances may include, 

a. the intention with which and the cir. 


- cumstances in which the minor was removed 


from the guardian’s place of residences, 
b. the conduct of the parties: 
along with the fact of, 
c. duration of the stay of the minor. | 
The responsibility to consider all the rele. 
vant facts and circumstances of the case was 


9, Sarada Nayar:v. Vayankara Amma AIR 
1957 Ker 158, 
10. Chambers’s 20th Century Dictionary page 753 
(1968 Edition). 
11. AIR 1951 Nag 179. 
12. AIR 1934 Sau 152; AIR 1954 Sau 18; AIR 
1973 Guj 1. 
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confirmed by the Allahabad High Court in, 
Jamna Prasad v. Mst. Panna? Their Lord. 
ships pointed out : 

“The words ‘ordinarily resident’ have a 
different meaning than ‘residence at the time 
of the application.’ Both may be identical or 
may be different: thai would depend on the 
facts of each particular case. To interpret the 
words ‘where the minor ordinarily resides’ 
to mean ‘where the minor actually resides at 
the time of application’ may in some cases 
amount to rendering nugatory all the provi- 
sions of the Guardians and Wards Act. It may 
be that persons who have absolutely no right 
may remove the minor forcibly and keep him 
at a distant place, when the application is 
made, where the minor wag ordinarily resid. 
ing and objection may be taken that the appli. 
cation was not entertainable. The entire cir. 
cumstances, the intention with which the 
minor had been .removed, the person with 
whom the minor hag been living and other 
relevant factors have to be taken into consi. 
deration.” 


The Gujarat High Courtin, Virbbal v. Shah 
Harichand™ and again in appeal the Division 
Bench of the High Court in Skah Harichand 
v. Virbbal endorsed the observations made 
by = Allahabad High Court.!® It observed 
that, 

“The question of residence has to be decided 
taking into consideration all the relevant 
-facts and circumstances,” 


Tho question of residence cannot fairly be 
adjudicated upon only on the basis of the 
residence in fact of the minor in a particular 
jurisdiction. The circumstances of a case may 
prove that in spite of the fact that the residence 
of the minor in a particular jurisdiction is 
spread over @ long period, even then, the 
minor may not be ordinarily resident of that 
place. The words “ordinarily resides” obvi- 
ously mean more than temporary residence 
and in casa of minor, unless the facts prove 
otherwise, the residence of the guardian of 
the minor would ordinarily be the residence 
of the minor, as it is always of the nature of 
more than a temporary residence. 


The Nagpur High Court in, Vimalabai v. 
Baburao“ did support the view that the resi- 
dence of a natural guardian is ‘ordinarily’ the 
residence of the minor. Their Lordships pointed 
out that, 

‘Under Hindu Law, the father is the natural 
guardian of bis children and his children must 
ba deemed to reside where he resides. Where 


13, AIR 1960 All 285, 
14. AIR 1973 Guj 1. 
15. AIR 1975 Guj 150. 
16. AIR 1960 Ali 285. 
17, AIR 1951 Nag 179. 
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a man has no permanent abode, he must be 
deemed to reside where he actually resides. 
It follows therefore, that his children must 
also be deemed to reside at the place where. 
he happens to reside.” 


In Vimlabat v. Baburao, a Hindu minor 
girl at the timie of filing the petition was 
living in Amraoti continuously for over a year 
with her father. The father had gone to 
Amraoti, in search of employment and the 
minor girl before leaving for Amraoti to join 
her father, was living with her mother at 
Nagpur. On an application made by the 
mother for the custody of the minor girl, 
Mudholkar, J., adjudicating on the issue of 
residence held that, 


‘(The minor) must be in charge of the 
mother on behalf of the father who is her 
natural guardian. So, Nagpur cannot be sai¢ 
to be the place of her legal residence” 

The ruling of Mudholkayr, J., that, 


‘Nagpur cannot be gaid to be the place of 
her legal residence.” 
clearly leads tothe conclusion that Nagpur 
was not ordinarily the place of residence of 
the minor girl, in spite of the fact that for 
greater part of her life she lived at Nagpur 
with her mother. The point that at the 
material time when the application for custody 
was made the minor was living at Amraoti 
for over a year shall not cause any confusion. 
His Lordship clearly pointed out that even. 
before the minor went to live at Amraoti 
where her father was living, she was living 
at Nagpur with her mother, in the words of 
Mudholkar, J., “on behalf of her father who 
ig her natural guardian.” 


The Allahabad High Court in, Chandra 
Kishore v. Hemlata’? endorsed the view held 
by the Nagpur High Courtin Vimalatae v. 
Baburao, by holding that, 

“‘in case of contest between the mother and 
the father in regard to what the residence of 
the minor children is going to be, then 
the mother’s word cannot be accepted in pre- 
ference to the words of the father.” 


The Saurashtra High Court in minor Arun- 
kumari v. Natwar Singh also linked up the resi- 
dence of the minor ward with the residence of 
the natural guardian, though such presump- 
tion according to the High Court was “weak 
and rebuttable.’ Whatever, the nature of 
the presumption may be, it goes to establish 
that the residence of the natural guardian ig 
also the residence of a minor. The presump. 
tion being legal, establishes a prima facie case 
to hold, that the residence of the natural 


18. AIR 1955 All 611. 
19, AIR 1954 Sau 152, 
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guardian is the residence of the minor. This 
presumption has the effect of shifting the bur- 
den on the person who disputes the residence 
of the minor to prove by facts and circum- 
stances that the residence ofthe minor is 
different from the residence of his natural 
guardian. The onus to be discharged is heavy. 
- The Courts’? accept that the burden is not dis- 
charged if the child is ‘stealthily removed’ 
from the custody of the guardian or ‘is re- 
moved at or about the time of filing the ap- 
plication’ or if tha application for custody is 
filed ‘goon after’ the removal of the child. 
in all such cages the place to which the child 
ig removed is ignored. 


The Saurashtra High Court in Jhala Har- 
palsingh Natwar v. Bai Arunkunvar® was also 
of the opinion that, when the minor is of a 
gender age and incapable of exercising any 
intelligent discretion as regards his residence 
hon if must be presumed that he is residing 
at the place where the father ordinarily re- 
sides. However, the father either by his con- 
gent or conduct may cause to change the resi- 
dence of the minor. In all sueh cases it is a 
question of fact depending upon the circum. 
stances of each case. The Court, however, 
emphatically pointed out that, 


‘Mere factual rasidence at the place at the 
4ime of proceedings is not sufficient to give 
jurisdiction to the place. The words used sre 
not simply where the minor resides but where 
the minor ‘‘ordinarily resides.” The word 
“Ordinarily” has been intentionally used to 
bring in consideration ether than that of mere 
factual residenes.” 


The discussion held above leads to, two 
points. Firstly, the question whether the 
minor ordinarily resides within the jurisdie- 
tion of the court or not, has to be decided on 
the basis of facts and sireumstances of each 
case. The residence of a miner in a parti. 
cular jurisdiction at the time of filing the 
petition or the residenge spread over a sub. 
stantial span of period are not the: tests. The 
consideration of the facts and circumstances, 
in fact, requires the study of the entire cir- 
cumstances of the ease whieh may include: 

1. the developments in between the vre- 
moval of the child and the filing of the peti- 
iion, 

9, intention of the party at the time of re- 
moval, 

3. relationship of the applicant with the 
minor, 


a ee ee 

20. Sarada Nayar v. Vayankara Ammaa, AIR 
1957 Ker 158; AIR 1975 Guj 150 (155). 

21. AIR 1954 Sau 13 (14). 

299, Harbans Singh v. Vidya Vati, AIR 1960 
Punj 372; Mst. Firoza Begum v. Akhatar- 
uddin Laskar, AIR 1963 Assam 198. 
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4, conduct of the parties, 

5. lapse of time between removal and filing 
of the petition, and 

6. the consideration of the welfare of the 
minor. 

The gecond conclusion is, that the legal pre- 
gumption is that the residence of the guardian 
is also ordinarily a place of residence of the 
minor, unlegs the facts prove otherwise. 


But it is disappointing that the Courts” have 
generally by-passed the above stated judicially 
established principles. The only criteria which 
the courts have considered to decide the issue 
of jurisdiction is that, for a substantial lapse of 
time the minor was living in other jurisdiction 
before the application was made. The courts 
though are under a duty to take into gonsi- 
deration the legal presumption and then to 
look into the facts and circumstances of the 
case with an obligation to satisfy themselves 
on the points : 

1. whether the delay in filing the petition 


was intentional, or 


9. due to the negligence or indifference of 
the guardian towards the child, or 
3. immorality of the guardian, or 


4. because of the efforts made by the pəti- 
tioner to patch up the matrimonial differences 
before the petition for custody was filed. 


But ordinarily the courts have not exercised 
their judicial discretion in the matter judi- 
cially. As a shortcut to the solution, time 
and again, the courts in one way or the other 
fell on the consideration of the point of ‘lapse 
ef time’ between the leaving of the child and 
filing of the petition & adjudicated the issue. 


The question of residence which is a legal 
as well as a factual issue has to be answered 
by a reference to the ‘conduct and consent’** of 
the guardian. ‘A reliance only on the actual 
residence of the minor in particular jurisdic. 
tion at the time of making the application is 
not justified. It is suggested that, the court 
shall loss jurisdiction if the respondent was 
made to leave the home along with the minor 
beaause of the guilty conduct of the peti- 
tioner. The time factor in all such cages shall 
be ecunsidered as immaterial. The mechanical 
approach of the court to adjudicate the issue 
ef residence divorced from the consideration 
of the conduct of the petitioner and the inten- 
tion of the respondent at the time of leaving 
the home is against all the well-established 
judicial principles to adjudicate the issue. 
Phadnis aia Senne A 

i . Hem Lata Gupta, AIR 

a eat SLL, ATR 1954 Sau 13; FIR 1973 

Guj 1; Sarada Nayar v. Vayankara Amma, 
AIR 1957 Ker 158. 


24, AIR 1954 Sau 18, 
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Similarly if the respondent leaves the home 
and stealthily takes the children on one pre. 
text or the other with a malicious intention to 
harass the petitioner and doeg not agree to 
revoke the degertion on one plea or the other 
then the court is wrong when it declines itgelf 
the jurisdiction pleading merely the lapse of 
time between the filing of the petition ana the 
vemoval of the minor. The Courts in such 
cases should not function mechanically and 
dismiss the petition by resorting to a technical 
plea of ‘substantial lapse of time’ before the 
application was made- The courts are under 
an obligation to study, if necessary even suo 
motu, the facts and circumstances of the whole 
case. The court if after enquiry, comes to the 
conclusion that the petitioner wag not guilty 
of a misconduct and he also made a sincere 
effort to reconcile with the respondent either 
to get the minors back or to patch up the 
matrimonial differences then the court ig 
wrong if it declines itself the jurisdiction by 
resoriing to a technical plea of lapse of time.” 
It is submitted that the self imposed restric. 
tion is nothing less than the recoil (shrink) 
from the onerous duty even to consider the 
question after all, with whom the welfare of 
the child lies. 

The sweeping statements made in cases like 
Shah Harichand v. Virbbal®® are not welcome, 
The simple reason is that such statements are 
not baged on the consideration of the entire 
facts and circumstances of the case. The court 
before making such statement revolves round 
the technical plea of ‘lapse of time’ between 
the leaving of the minor and the filing of the 
petition, divorced from the other facts of the 
case. The Court in Shah Harichad v. Virbbal 
observed that, 


I‘... Logislature has statutorily defined the 
Court for the purposes of S. 25 (1) as the Dis. 
trict Court having jurisdiction in the place 
where the minor ordinarily resides. There- 
fore, the legislative test of the court which has 
jurisdiction in this matter ig the court where 
the minor ordinarily resides and not the court 
where the father resides and with whom the 
minor must be deemed to have been in cong- 
tructive custody.” 


The Gujarat High Court in Shah Harichand 
v. Virbbal was wrong when to support its con. 
glugion it relied on the case of Rev. Robert 
Ward v. Velchand Umed Chand” The facts 
of the case relied upon showed that the father 
of the minor had died. Thea child was taken 
from the jurisdiction of the Ahmedabad Courta 
to Baroda. In Baroda the child was baptised. 
Except Baroda the child had no other home to 

95. AIR 1955 All 611. 


96. AIR 1975 Guj 150. 
27, (1909) 11 Bom L R 1137, 
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live. Two and a half years had algo lapsed 
before the petition for custody was filed. In 
Shak Harichand v. Virbbal case, the father 
was alive and also had a home io accommo. 
date hig children. The point of similarity in 
Shah Harichand v. Virbbal and the cage, Rev. 
Robert Ward y. Velchand Umed Chand, was 
that in the first case the petition for custody 
wag made after three years and in the second 
case (which wag relied in the first case) the 
petition was made after the lapse of two and 
a half years. Ag in the case relied upon the 
jurisdiction to Ahmedabad Court was denied 
pleading that the minor was ordinarily resid- 
ing at Baroda for over two and a half yasrs 
before the petition was filed go, in Shak Hart. 
chand v. Virbbal the Gujarat High Court held 
that the Mehasana District Court did not have 
jurisdiction because the petition was filed after 
the lapse of three years. It is regretted that 
the:courts neither cared to note that the facts 
of Rev. Robert Ward case were different from 
Shah Harichand v. Virbbal nor cared to oxa- 
mine in Shak Harichand v. Virbbal, the 
reagons of delay in filing the petition, to ex- 
plore if the delay was intentional or because 
of the indifference of the father towards the 
minor, 

A clear dichotomy from realistic approach 
can be pointed out by pleading that the courts: 
in the -delicata matters of guardianship and 
custody, particularly where the parents are 
involved by giving recognition to the doctrine 
like ‘goon after’ have in faci advised the 
parties to litigation to rush hurriedly to the 
Courts without caring either for the matter to- 
cool-down or making any efforts to reconeiie. 
It is submitted that a judicial recognition of 
such doctrine is a contribution of the judiciary 
to the bitterness of a falling homa, The courts 
though time and again asserted that all rele- 
vant facts and circumstances ara to be taken 
into consideration while adjudicating the issue 
of jurisdiction, but it ig submitted that, the 
courts have shrunk from their responsibility 
by not investigating into the case fully and by 
revolving round the doctrines like ‘soon after,” 
‘substantial lapse of time before the application 
was made.’ 

It ig required of the Courts that the onerous 
duty to adjudicate on the question of jurisdis- 
tion and residence shall not be discharged in a 
mechanical manner by resorting to technical 
pleas. The short cut to the solution in fact, is 
denial of the exercise of the judicial discretion. 
judicially. The expression “ordinarily re- 
Bides? réquires a Gareful interpretation in 
every Case on the touch stone of the legal pro- 
sumption and the facts and circumstances of 
each case. To quote K. Iyer, J” 

28. AIR 1975 S © 2260 (Para 20) = 1975 Taz 
L R 2129. 
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“The law is nod 'a brooding omnipotence in 
the gky’ but a pragmatic instrument of social 
order. It ig an operational art controlling 
(social life) and interpretative effort must be 
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imbued with statutory purpose. No doubt 
grammar is a good guide to meaning but bad 
master to dictate.” 
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EUNDAMENTAL DUTIES (The Foundations 

' of Human Dignity and National Chara. 
ster), By Mahabaleshwar N.Morje, B.Com, 
B.A, A.S C.S.. (Lond.), LEM., Adyvosate 
High Corrt, Bombay. Foreword by Rajni 
Patel, M.A. (Cantab), Bar. At.taw, Ad- 
vocate, Supreme Court of India, §.5, Pra. 
dnya Prakashan, 23, Hamam Strast, Fort, 
Bombay. Pp. 85, Prisa Rs.25/.. 


In Swaraj, said Mahatma Gandhi people 
need not know their rights, but itis necessary 
for them to know their duties, but these dusieg 
had not been incorporated into the Constitution, 
presumably because the people always know 
them but to meet the controversy between 
fundamental duties, it was decided to incorpo. 


rate in the Constitution of India a special aha- 


pter on fundamental duties. This book is the 
result of the useful discussions af the conven. 
tions held in Delhi in October 1976 on Cons- 
titutional amendments, and the author hag 
tried to present in brief the historical and 
ideological concept of these duties. 


2. The religious, political, social and cultu. 
ral importance of the fundamental duties is 
dealt with. Those duties are~fonnd in the 
Hdicts of Asoka, in the Bhagwat Geeta, Koran, 
the Bible.and other religious scriptures. The 
Constitutions of several countries have referred. 
to these fundamental duties. The book ig jin 
three chapters, the first chapter dealing with 
the concept of Fundamental Duties, their object 
and origin. Chapter IV.A of the Constitution of 
India, on the Fundamental Duties, is then, 
covered, followed by a description of the Con. 
titutions of ovar fifteen countries in Part II. 
As observed by the author, duties are always 
frat, rights are subsequent benefits. If there 
aïe no duties there can be no rights. 


R.S.S. 
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THE JUNE EMERGENCY & CONSTITU. 
TIONAL AMENDMENTS.. (The Amend. 
ed Constitution). By Mangal Chandra, 
Jain Kagzi, LL.D. Foreword by M. Hida. 
yatullah, Former Chief Justice of India, 
4977. Metropolitan Book Oo. Pyé. Ltd.. 


4, Netaji Subhash Marg, New Delhi. Pp. 
XW 256. Price Rs.60; $ 9.95. l 


Tho June emergency period (June 25, 1975 
to March 21, 1977) saw many constitutional 
developmenitg—as many as five amendments 
and afew judgments of the Supreme Court 
and the establishment of. what was popularly 
believed an extra Constitutional Caucug— all 
taking the country far away “from the heaven. 
of freedom and independence which had been. 
promised by the new Constitution which we 
gave ourselves. Now, after many mecnths, the 
clouds have been lifted by the Lok Sabha 
elections and the installation of the Janata 
Party Government at the Centre and in several 
States. The task of clearing the debrig of the 
emergency period and commencing reconstruc. 
tion must now begin. 


2. The present book, which includes an. 
index table of cases and an appendix on the 
Constitution (Forty-Third Amendment) Bill 
1977, contains six monographs on the subject 
of the amendmenis to the Constitution which 
were made while the Emergency lasted. One. 
monograph deals with the forty.gecond amend. 
ment in detail; another isa critique on the 
forty-fourth amendment bill. There is æ dig. 
cussion of the well-known election petition 
decisions of the Allahabad High Court and 
the Supreme Court in the last but one eleciion 
from the Rae-Bareli Parliamentary constit. 
uency of Uttar Pradesh. The author has added: 
one final monograph on the chances cf future 
amendments. 


3. The June emergency is now withdrawn 
and normalcy has returned. The Constitution 
continuous obviously to be supreme. Its suprem- 
acy in actual practice is divided between 
the three limbs of Government, and attempts 
were made to disturb the cheeks and balaness. 
so established and strengthen ono limb at the 
expense of the other, as observed by Mr. Hida. 
yatullah in the foreword. The Constitution was. 
therefore repeatedly amended to protect legis. 
lative acts and executive actiong against the 
Constitution itself. The Constitution itself was 
sought to be amended to make possible the 
paasing of unconstitutional laws. R.8.8. 
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PAYMENT OF BONUS ACT, 1985.— Second 
Edition. 4977. (Provisions, Amendments, 
Comments, Explanations, Case Law, and 
Rules). By D.S. Chopra, B.Sc., LLM., 
Advocate. Tripathi. Pp.XXXI & 356, 
Price Rs. 50. 

This book contains the statutory provisions 
of the Payment of Bonus Act, 1965 with 
elaborate comment based on the latest case 
law, Indian and English. The recommenda- 


tions of the Bonus Commission and the Bonus. 


Review Committee 1972 are referred to. The 
provisions of other Acts like the Industrial 
Disptes Aci 1947, Factories Act 1948, snd the 
Income Tax Act 1961 are clearly explained. 
The bare statute ag amended upto date and the 
gules made under the Act are also given. 


2, Since the first edition was published. the 
Payment of Bonus Amendment Ordinance 1975, 
subsequently replaced by the Payment of Boaus 
{Amendment) Act 1976 radically changed the 
law relating to Bonus. The amendment of 
1976 lays down that, if there is no available 
surplus there is mo compulsion to pay mini- 
mum bonus. The 1976 Amendment Act hag 
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The Hon’ble Mr. Justice 
C. K. BANNERJI, Barrister-at-Law, 
Judge, Calcutta High Court. 


A. 1. R. 


led to an amendment of the Income Tax Act 
1961 to the effect that if the bonus paid to an 
employee exceeds the amount payable under 
the Act, such excess will be disallowed as an 
expense. The Supreme Court’s recent judg- 
ment delivered by Justice Krishna Iyer gave 
bonus as an implied term of employment to 
workerg to whom the 1965 Act did not apply. 
The uncertainty in the law has led to strong 
suspicions on both the employers and emplo- 
yee’s sides, and it was high time that the 
present Government of India made up their 
mind in the matter without further delay. 


3. The book, for instance, has dealt exhaus- 
tively with the computation of gross profits of 
a banking company, items to be added to the 
net profit, items to be deducted, computation 
of G. P. in other cases, items to be added back 
to net profit, items to be deducted, how to deal 
with interest paid on advances, provisions for 
gratuity, tax liability, bonus and doubtful debts. 
There ig no doubt the book should be highly 
useful to'the Bench, the Bar and the public, 


R.S.S. 
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AIR 1977 NOC 310 (ALL) 
HARI SWARUP, J. 
The U. P. State Electricity Board, Ap- 


plicant v. Mahmood Hasa Khan, Respon- 
dent. 

Civil Revn. No, 2791 of 1976, D/- 20~8- 
19°77, 

Civil P.C. (1908), O. 9, R. 13 — Set- 
ting aside ex parte decree — Defendant 
not showing any cause for his absence on 
the date of hearing — Application held 
liable to be dismissed, 


S5. D, Agrawal, for Applicant, 
IU/IU/D546/77/AS 


AIR 1977 NOC 311 (ALL.) 
(LUCKNOW BENCH) 
HARI SWARUP, J. 

Brij Mohan and another, Petitioners v. 
State of U. P. and others, Opposite Par- 
ties. 

Writ Petn. No. 389 of 1970, D/- 25-7- 
1977. 

Constitution of India, Art. 226 — Mani- 
fest error of law — Rights of parties de- 
pending on facts — Failure to determine 
questions of fact — Error of law — Order 
deciding rights of parties liable to be 
quashed. 


D. N, Maurya, for Petitioners; 
Srivastava, for Opposite Parties, 


IU/IU/D263/77/SBB/KSB 


U, C. 





AIR 1977 NOC 312 (ALLJ 
: (1977) 3 All LR 364 
M. P. MEHROTRA, J. 

Dr. O. P. Bhanti, Appellant v, Sri Ram 
Nagina Misra, Respondent. 

Second Appeal No, 2333 of 1969, D/- 
11-5-1977. 

U. P, (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 7-C (1) — 
Expression ‘rent lawfully paid’ — Mean- 
ing of — Payment of lesser amount than 
rent actually due is not “rent lawfully 
paid”. 

G. P, Bhargava and A. N. Bhargava, for 
Appellant; Shyam Narain for Respondent. 
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AIR 1977 NOC 313 (ALL) 
: (1977) 3 All LR 354 
K. N. SETH, J. 


Smt. Fakhra Begam and others, Peti- 
tioners v. State of U. P. and others, Res- 
pondents. 


Civil Misc, Writ Petn. No. 4916 of 1976, 
D/- 11-4-1977. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), Ss. 4, 9 — Fami- 
ly arrangement — Essentials of — Whe- 
ther anterior title of the persons claiming 
under it, necessary, 


The existence of a prior title is not 
necessary for upholding the validity of 
the family arrangement. Even if one of 
the parties to the settlement has no title 
but under the arrangement the other 
party relinquishes all its claims or titles 
in favour of such a person and acknow- 
ledges him to be the sole owner, then 
the antecedent title must be assumed and 
the family arrangement will be upheld 
and the Courts will find no difficulty in 
giving assent to the same. Even if bona 
fide disputes, present or possible, which 
may not involve legal claims are settled 
by a bona fide family arrangement which 
is fair and equitable the family arrange- 
ment is final and binding on the parties 
to the settlement, AIR 1966 SC 323 and 
AIR 1976 SC 807 Rel. on. 


In the absence of material on record to 
indicate that the family arrangement was 
arrived at with a view to defeat tne ceil- 
ing law, no such presumption can be 
drawn merely because such arrangement 
results in reducing the areg held by the 
tenure-holder. 

Markandey Katju, for Petitioners; 
Standing Counsel, for Respondents, 


EU/FU/B854/77/DNK/WNG 


AIR 1977 NOC 314 (ALL) 
: (1977) 3 All LR 352 
K, N, SINGH, J. 


Mangali Singh, Petitioner v. Prescribed 
Authority and others, Respondents, 

Civil Mise. Writ No. 23 of 1977, D/- 
28-3-1977. 

U. P, Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S.5 (1) Expls. I 
and IT — Power to ignore sale-deed — 
When can be exercised. 

Explanations I and II to S. 5 (1) read 
together confer wide jurisdiction on the 
Prescribed Authority to ignore any deed 
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of transfer and to treat the land which 
may be subject matter of transfer as be- 
longing to the original tenure-holder. It 
is the substance and not the form which 
is material in considering the effect of 


sale deed, In determining the ceiling area, 


the Prescribed Authority has jurisdiction 
to ignore the transfer or sale deed pro- 
vided it comes to the conclusion that 
notwithstanding the sale deed or muta- 
tion of names in the records on or before 
January 24, 1971, the original tenure- 
holder continued to be in the actual cul- 
tivatory possession of the land, 


Held the Prescribed Authority was 
justified in ignoring the sale-deed execu- 
ted on 1-1-70 in favour of great grand- 
sons in determining the ceiling area of 
their grand-father on the death of the 
original tenure-holder on the basis of 
evidence that the transferees were 
minors, that they had no funds of their 
own and there was no explanation as to 
how they purchased the land, that there 
was no separation in family and that the 
great grand-father and after him the 
grand father continued in actual cultiva- 
tory possession of land even after 1971. 


R. A. Sharma, for Petitioner; Standing 
Counsel, for Respondents, 


EU/FU/B865/77/RSK 


AIR 1977 NOC 315 (ALL) 
: (1977) 3 All LR 287 


K. N. SINGH AND 
N. D. OJHA, JJ. 


Life Insurance Corporation of India, 
Kanpur, Petitioner v. State of Uttar Pra- 
desh and others, Respondents. 

Civil Misc, Writ No. 4470 of 1972, D/- 
26~3-1977. 

U. P. (Temporary) Control of Rent and 
Eviction Rules (1947) R. 6 — Expression 
“his own personal occupation” — Inter- 
pretation of, 


The words “his own personal occupa- 
tion” used in R. 6 have to be construed 
with reference to the facts of each case, 
In the instant case the application for re- 
lease of accommodation was not made by 
an individual landlord but by the Life 
Insurance Corporation of India the owner 
of the premises in question which is a 
body corporate having been incorporated 
under the Life Insurance Corporation Act 
1956, for occupation of its staff. The 
words “own” and “personal” occupation 
have therefore to be construed in that 
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light. Accordingly it was held that the 
need of Life Insurance Corporation te 
accommodate its employees would be the 
need of the landlord within the meaning 
af R. 6. 1976 All LJ 478 and AIR 1968 
SC 175 and 1976 U. P. R. C. C. 329. Rel. on. 

S. D. Agarwal, for Petitioner; Padma 
Nath Singh, for Respondents. 


DU/EU/B425/77/AS 





AIR 1977 NOC 316 (ALL) 
: (1977). 3 ATL LR 222 
M. P. MEHROTRA, J. 

Nandjee Sahu, Appellant v, Smt. Man« 
gal Bachia and others, Respondents. 

l oe Appeal No. 51 of 1964, D/- 7-2~ 
977. : 

Limitation Act (1908), Art. 132 — Ex- 
pression ‘charge’ — Meaning of—Charge’ 
includes a mortgage, 

Ganesh Pal, R. Pande and Dhananjai 
Prasad for Appellant; Yatinder Singh, for 
Respondents. 


CU/DU/A803/77/SBB 


AIR 1977 NOC 317 (ALL) 
: 1977 All WC 174 
K. N. SETH, J. 

Jhandu Singh, Petitioner v. District 
Judge, Fatehpur and others, Respondents. 

Civil Misc. Writ No, 814 of 1976, D/~ 
13-1-1977. 

(A) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 21 — Rules under Act, R. 17 — 
Application by landlord to evict tenant on 
ground that building being dilapidated 
needed to be reconstructed — Plan of 
proposed building approved by Nagar 
Palika filed — Prescribed. authority satis- 
fied as to landlord's capacity to recon- 
struct — Tenant failing to prove that 
landlord had not requisite capacity — 
Reguirements of R, 17 were fully satisfi- 


* 


(B) U. P. Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act (13 of 
1972), S. 21 (1) (b) — Ground of eviction 
under — Nature of. 

Ground of eviction under S. 21 (1) (b) 
is an independent ground justifying an 
order of eviction of tenant and therefore 
if the building is in such a condition that 
it has to be pulled down and reconstruct- 
ed the Prescribed Authority can grant 
permission for eviction of the tenant, 


1977 


{C) U. P. Urban Buildings (Regulation 
ef Letting, Reni and Eviction) Act (13 of 
1972), S. 21 (1) fa) — Applicability. 

For the applicability of S. 21 (1) (a) 
it is mot necessary that the building 
should be in a dilapidated condition and 
the owner may need the building for his 
personal residential use in its existing 
form or after demolition and new con- 
struction although the building may not 
be in a dilapidated form. 

{D) U. P. Urban Buildings (Regulation 
ef Letting, Rent and Eviction) Act (13 of 
1972), S. 21 {1) (a) & (b) and Proviso — 
Applicability of Proviso. 

The proviso which requires that the 
need of the tenant shall also be consider- 
ed is applicable to S, 21 (1) (a) only and 
not to a case which falls under S. 21 (1) 
(b) and therefore where the building is 
in a dilapidated condition and is required 
to be demolished and reconstructed no 
question of considering the need of the 
tenant could arise for the condition of 
the building itself would not justify its 
use for any purpose, 

R. K. Asthana, for Petitioner; A, N. 
Bhargava, for Respondents. 
CU/DU/A802/77/GNB. 





AIR 1977 NOC 318 (ALL) 
: 1977 All WC 102 
M. N. SHUKLA AND 
GOPI NATH, JJ, 

Deo Nath, Petitioner v. City Board, 
Shahjahanpur and others, Respondents. 

Civil Misc. Writ No. 1854 of 1976, D/- 
28-10-1976. 

U. P, Municipalities Act (2 of 1916), 
S. 211 — Removal aof encroachment — 
Notice to owner or occupier — Oral 
notice not sufficient compliance of law. 

It is incumbent on the Board to serve 
a written, individual notice on the owner 
or occupier of the building before taking 
action under S. 211 of the Act for the 
purpose of removal of alleged projection 
or encroachment and an oral notice does 
not satisfy the requirements of law. 

{t+ is apparent that whereas S. 186 pro- 
vides for a written individual notice, Sec- 
tion 211 does not use the word written. 
But mere omission to prefix the word 
“Notice” by “written” is not conclusive 
-on the point as to whether written notice 
was still not contemplated by the legis- 
lature, If om examination of the entire 
scheme of the Act, it is found that the 
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relevant provisions cannot be adequately 
applied to the practical circumstances of 
the case as they arise and mere oral 
notice would not be feasible, it will have 
to be laid down that by necessary impli- 
cation the notice given under S. 211 must 
also be a written and individual notice. 


The right of appeal is a very valuable 
right and its utility must be preserved by 
law, It is by no means common in judi- 
cial experience to come across appeals 
against oral orders or directions passed 
on the alleged breach of some oral 
notice. That would give rise to utter con- 
fusion. A mere oral notice cannot meet 
exigencies of the situation and serve as 
proper guide to the individual concerned 
for the purpose of availing himself of the 
remedy of appeal. 


The relevant entry in column 2 of the 
Schedule against S. 211 noted in column1 
reads, “to issue a notice for the removal 
or alteration of a projection”, Thus, the 
duty cast by S. 211 is “to issue” a notice 
for removal or alteration, Established 
usage demonstrated thatit is only a writ- 
ten notice which is “issued” and not oral 
notice, Therefore, it would be erroneous 
to hold that 5. 211 contemplates any oral 
notice, 

Further, the mode of service prescribed 
by S. 303 of the Act by necessary impli- 
cation means a “written Notice’ and 
therefore an oral notice under S. 211 is 
ruled out by the provisions of the Act it- 
self. When the statute contains a specific 
provision in this regard there is no room 
left for any speculation, 

G. P. Mathur, for Petitioner; 
Sharma, M. Asif Ansari 
Counsel, for Respondents, 


LT/CU/E843/74/AYP/MVJ 


A. K. 
and Standing 





AIR 1977 NOC 319 (ALL) 
: (1977) All LR 107 
M. N. SHUKLA, J. 


Ram Pratap Singh and another, Peti- 
tioners v, District Dy. Director Consoli- 
dation-cum-Collector,: Allahabad and 
others, Respondents, 


Civil Mise, Writ No. 
5-8-1976, 


(A) U, P. Consolidation of Holdings Act 
(5 of 1954), S.48 (3) and (1) — Dismissal 
of revision by Deputy Director—Another 
Deputy Director cannot set aside dismis- 
sal as one Deputy Director is not subor- 
dinate to another — Fact that dismissal 


8100 of 1972, D/- 
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was on ground of limitation and not on 
merits makes no difference. 1970 R.D. 
(HC) 469 Distinguished. 


(B) U. P, Consolidation of Holdings Act 
(5 of 1954), S, 132 — Sirdari rights ob- 
tained by petitioners by virtue of decree 
passed under Tenancy Act declaring them 
to be hereditary tenants — Consolidation 
authorities have no power to hold decree 
as illegal on ground that it was passed 
prior to date of vesting or that land in 
dispute was land covered with water. 

S. K. Misra and Bashir Ahmad, for 
Petitioners; Ali Imam Naqvi and K. B. 
Garg, for Respondents, 


KT/AU/E259/76/JHS/RSK 


AIR 1977 NOC 320 (ANDH PRA) 
GANGADHARA RAO, J. 


Kothapalli Malla Reddy, Petitioner v. 
The Govt. of Andhra Pradesh and others, 
Respondents., 

Writ Petn. No. 5988 of 1975, D/- 16-6- 
1977. 

A. P, (Andhra Area) Village Offices 
Service Rules (1969), R. 75-A — Nature 
of rule js procedural — Parties can avail 
ef remedy under so long as the proceed- 
ings are pending and not become final — 
Statutes dealing with procedure and le- 
gal remedies have retroactive opera- 
tion — Government held had jurisdic- 
tion to entertain the revision under 
R. 75A, (Interpretation of Statutes — 
Procedural Statutes — Have retroac- 
tive operation.) W.P. No. 4810 of 1975 
D/- 10-11-1976 (Andh Pra) Foli. AIR 1968 
Andh Pra 1 (FB); 1973 Lab IC 899 (Andh 
Pra) (FB) Dist. 

I. Koti Reddy, for Petitioner; Govt. 
Pleader for Revenue (NS) (for Nos. 1 & 
2) and E. Ella Reddy (for No, 3), for 
Respondents. 


IU/IU/D289/77/ AGT 


AJR 1977 NOC 321 (ANDH PRA) 
: (1977) 1 APLJ (HC) 391 
S. H. SHETH, J. 

V. Veerabhadramma, Appellant v. P, 
Ramiah and others, Respondents. 

Second Appeal No. 232 of 1975, and 
eross objections, D/- 23-2-1977. 

(A) A. P. (Andhra Area) Tenancy Act 
(18 of 1956), S. 12 — Written notice by 
legal representatives exercising option to 
continue tenancy on death of cultivating 
tenant — Neither Act nor rules prescrib- 
ing any particular form of notice — Re- 


» 


ae 
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‘eviction. 


A. I-R. 


mittance of rent amount by legal repre- 
sentatives by M.O. within two months 
from date of death of tenant — Landlord 
not taking any action for one full year 
and legal representatives continuing as 
tenant — Subsequent remittance of rent 
amount for the year following death of 
tenant — Circumstances, held sufficient 
to satisfy requirements of S. 12 about 
serving written notice, 


(B) A. P. (Andhra Area} Tenancy Act 
(18 of 1956), Pre., S. 12 — Object of Act— 
S. 12, if inconsistent with object of Act. 


Andhra Pradesh (Andhra Area) Te~ 
nancy Act 1956 is a measure of agrarian 
reform. It has been enacted with the ob~ 
fect of protecting the tenants of agricul- 
tural lands. Indeed it is intended to do 
away with absentee landlordism with the 
object of encouraging actual cultivators 
to cultivate their lands and to enjoy pos- 
session thereof, To provide in S. 12 that 
an ignorant tenant, if he wants to con- 
tinue the tenancy, shall serve a written 
notice on his landlord after the death of 
his father within a period of three months 
is to introduce a trap which instead of 
protecting the tenant exposes him to 
Section 12 therefore is incon- 
sistent with and repugnant to any well- 
conceived scheme of agrarian reform. 
And the earlier S. 12 of the Act is re- 
pealed the better it is for the welfare of 
the agrarian community. (Obiter) 


A. Hanumantha Rao for Appellant. and 
for Respondent in cross objections. M. 
Chandrasekhara Rao, for Respondeni, 
and for cross objections, 


FU/GU/C63/77/SSG 





AIR 1877 NOC 322 (CAL) 
SABYASACHI MUKHARJI, J, 
Durgapur Projects Ltd., Petitioner v. 
Graphite India Ltd., Respondent. 

Matter No. 264 of 1973, D/- 20-6-1977. 

(A) Arbitration Act (1940), S. 30 — 
Alteration of award — Alteration bearing 
signature of Arbitrators — Award held 
not bad. 

The Arbitrators are competent to alter 
and correct the typed portion of the 
award before making the award. There- 


- fore if the alteration in award bears the 


signature of Arbitrators it could not be 
contended that the Arbitrators had acted 
improperly without application of their 
mind and the award could not be held 
bad, 


ee, eee 


1977 


(B) Arbitration Act (1940), S. 30 — Ab- 
sence of separate award for each claim — 
Claims dealt separately — Held no il- 
legality in procedure, 


It is true that if a procedure had been 
agreed upon, the Arbitrators should fol- 
low that procedure and violation of that 
procedure, in the absence of any cogent 
reason, would make the decision of the 
Arbitrators or the Umpire vulnerable to 
attack. But, in the instant case, the agree- 
ment was only to the extent that the 
claims of the two parties should be dealt 
with separately. That agreement, did not 
postulate that these claims will have to 
be made the subject matter of two dif- 
ferent and separate awards. These claims 
have been dealt with separately and in- 
corporated in one award. Therefore there 
was no illegality in the procedure fol~ 
lewed by the Arbitrators. 


(C) Arbitration Act (1940), S. 39 — In- 
terference by High Court — Apparent 
error in award necessary for interference, 


In order to interfere with the decision 
of the Arbitrators, there must be an 
error apparent on the face of the award. 
An error either of fact or of law which 
has to be proved by a process either of 
reasoning or examinition of facts, cannot 
be an error apparent on the face of the 
award, AIR 1960 SC 137 Foll. AIR 1976 
SC 424 Dist, 


Sankardas Banerjee and P, K. Sen, for 
Petitioner; A. C. Bhabra and Bhaskar 
Gupta, for Respondent. 


HU/HU/D155/77/SBB/KSB 





AIR 1977 NOC 323 (CAL) 
DIPAK KUMAR SEN, J. 


Binani Brothers Private Ltd., Plaintiff 
v, Hindustan Cables Ltd., Defendant, 


Suit No. 722 of 1967, D/~ 27-5-1977. 


(A) Contract Act (1872), S. 63 — Whe- 
ther plaintiff was guilty of inordinate de- 
lay in delivery of the goods — Defendant 
held liable for increased price consequent 
on devaluation of Rupee. 


The plaintiff claimed to be an impor- 
ter and/or dealer of non-ferrous metals 
and alloys including pig-lead. It was al- 
leged that pursuant to the offer made by 
the plaintiff in its two letters both dated 
the 6th December 1965 against tender in- 
vited by the defendant, accepted by the 
defendant by its telegram dated the 8th 
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December 1965 and confirmed by the for- 
mal purchase order of the defendant 
dated the 20th/22nd January 1966, the 
plaintiff agreed to import and supply 800 
tonnes of pig-lead to the defendant, 600 
tonnes were to be delivered by December 
1965 and the balance 200 tonnes by Janu- 
ary 1966. It was alleged that pursuant to 
and in terms of the aforesaid the plain- 
tiff had duly delivered 598.0815 tonnes of 
pig lead to the defendant and had been 
duly paid therefor, Tt was alleged that 
the time for delivery of the balance quan- 
tity of 200 tonnes pig lead was duly ex- 
tended and/or the defendant waived the 
stipulation as to time, It was alleged that 
the plaintiff had delivered the said ba- 
lance quantity of tonnes of pig lead to 
the defendant on or about the 28th July, 
1966, 


Held by the telegram dated the 8th 
September 1966 the defendant admitted- 
ly accepted the offer of the plaintiff con- 
tained in its letters dated the 6th Decem- 
ber, 1965. The letters contained many 
important terms including those relating 
to import licence, adjustment of Duties 
and Sales Tax. It was not correct to say 
that only the terms specifically set out 
in the telegram were accepted and form- 
ed part of the contract and all other 
terms in the letters were rejected, 
Initially there was delay on the part of 
the defendant in furnishing the import 
licence, which made it impossible for the 
plaintiff to deliver according to the sti- 
pulated schedule. Delivery of the first 
instalment being in February, 1966 the 
reasonable time for delivery of the se- 
cond instalment according to the tenor of 
the contract would be March and not 
earlier and shipping space was not avail- 
able in March as also in April 1966. What 
was the reasonable time for delivery of 
the balance 200 tonnes was a question of 
fact and it was for the defendant to esta- 
blish what was such reasonable time as 
admittedly the stipulated date was given 
a go-by. Hence the delay in the shipment 
of the said 200 tonnes could not be held 
to be inordinate. Under S, 63 a party to 
a contract can always waive the stipula- 
tion as to time for the performance of 
the contract. In this case the defendant 
had in fact waived the stipulation as to 
delivery by accepting the goods out of 
time and also agreeing to pay the in- 
creased price consequent tc the devalua- 


_ tion. The defendant was liable for the in- 
creased price of the goods resulting from <7 


devaluation of the rupee. (1968) 


1 Al” se 
ER 113 Dist, o 
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(B) Letters Patent (Cal) Cl. 12 — Whe- 
ther High Court had jurisdiction to en- 
tertain suit. 


Payment for the supply of goods was 
received by the plaintiff through its 
Bank namely Grindlays Bank Ltd. The 
plaintiff was bound to carry out the 
direction of the defendant and deliver 
the goods at No. 38, Strand Road and in 
the absence of any contract to the con- 
trary the defendant was liable to pay its 
creditor viz. the plaintiff at its business 
address within the said jurisdiction. 


Held that these parts of the plaintiffs’ 
cause of action had arisen within the 
jurisdiction of the Caleutta High Court. 
Though the defendant had contended that 
- the plaint as originally filed did not dis- 
close the facts alleged after the amend- 
ment and leave under Cl, 12 of the Let- 
ters Patent was given wrongly, the de- 
fendant at no time applied for revoca- 
tion of such leave. The suit was brought 
to hearing in the regular course. At this 
stage it was immaterial whether the 
leave under Cl. 12 of the Letters Patent 
was given properly or otherwise. An issue 
as to jurisdiction had been raised and 
the Court had to decide independently 
whether it had jurisdiction or not to en- 
tertain the suit. Hence the Calcutta High 
Court had jurisdiction to entertain the 
suit for compensation. AIR 1953 SC 472, 
AIR 1959 Cal 616, (1899) ILR 26 Cal 715 
Rel, on. 


HU/HU/C734/77/DHZ 


AIR 1977 NOC 324 (CAL) 


PRADYOT KUMAR BANERJEE AND 
GANENDRA NARAYAN RAY, JJ. 
Lake Place Co-operative Housing So- 
ciety Ltd. and another, Petitioners v. Dr. 

Basudev Banerjee, Respondent. 


Civil Rule No, 1788 of 1976, D/- 19-5- 
1977. 

Constitution of India, Art. 227 — In- 
terpretation put forward of the concerned 
Bye-law by the Co-operative Tribunal 
amounting to gross miscarriage of justice 
— High Court held, competent under 
Art. 227 to interfere with order passed by 
the Tribunal. AIR 1968 SC 222 Followed, 

Ranadeb Chowdhury, Bikash Ch. Sen, 
Biswajit Chowdhury and Aloke Kr, Bis- 
was for Petitioners; D. K. De and P. Gan- 
guly, for Respondent, 


TU/1U/D402/77/CWM 
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ALR, 


AIR 1977 NOC 325 (CAL) 
> (1977) 1 Cal LJ 237 
M. N. ROY, J. 

Probodh Chandra Roy, Petitioner v. 
Life Insurance Corporation of India and 
others, Respondents. 

Civil Rule No. 
18-2-1977. 


Constitution of India, Art. 226 (3) (as 
amended by Constitution (Forty-second 
Amendment) Act (1976) ) — “If any other 
remedy for such redress is provided for 
by or under any other law for the time 
being in force” —— Meaning of, 


1602(W) of 1969, D/- 


Although ordinarily a suit would be a 
bar in terms of Art, 226 (3), as the 
same would come within the words 
“other remedy”, there may be extra- 
ordinary circumstances or cases eg. 
where action is taken under an invalid 
law, or arbitrarily and even without the 
sanction of law, the High Court may in- 
terfere to avoid hardship to a party 
which will be unavoidable if the quick 
and more efficacious remedy envisaged 
by the present Art. 226 as amended is not 
allowed to be invoked. That apart, in 
case an inferior court or Tribunal of first 
instance acts wholly without jurisdiction 
or patently in excess of jurisdiction or 
manifestly conducts the proceedings be- 
fore it in a manner which is contrary to 
the rules of natural justice and all ac- 
cepted rules of procedure and which 
shocks the superior Court’s sense of fair 
play, the power to issue the prerogative 
writ of certiorari to correct the error of 
the Court or Tribunal of first instance, 
even if an appeal to another inferior 
Court or Tribunal was available and re- 
course was not had to it or if recourse 
was had to it, was confirmed what ex facie 
was a nullity, would be available. The lan- 
guage of the present Art. 226 has not 
thus created a total ban or bar in respect 
of the High Courts power of interfer- 
ence in appropriate cases. But in cases 
which do not come or fall under the 
aforementioned categories or in cases 
where there is other remedy available in 
the concerned statute or the rules and 
regulations framed thereunder, the ban 
imposed is absolute. In all pending cases 
when the point of abatement, is raised, 
the Courts should and will have to deter- 
mine the same first, 


Noni Coomar Chakrabartti, Dhruba 
Kumar Mukherjee, Somendra Chandra 
Basu, Rathindrg Nath Das, Shib Kumar 


1977 


Majumdar, for Petitioner; M. N. Sen and 
Prosanta Kumar Ghose, for Respondents, 


CU/CU/A962/77/DHZ 





AIR 1977 NOC 326 (DELHI) 
:1977 Ren. C. J. 879 
H. L. ANAND, J. 
Smt. Sumitra Devi, Petitioner v. Swa- 
ran Singh, Respondent. 
C.M. (MAIN) No, 141 of 1976, D/- 11-3- 
1977. 


Civil P. C. (1908), Ss. 47 and 151 — 
Slum Areas (Improvement and Clearance) 
Act (1956), S. 19 (1) (a) — Execution of 
eviction order — Objection that the order 
was nullity for non-compliance of S. 19 
(1) (a) of Slum Act — Pending investiga- 
tion into objection, whether execution 
could be stayed. 


Where in execution of an order for 
eviction, the petitioner tenant filed an 
objection that the premises in question 
were situated in a slum area and that the 
order was a nullity as previous written 
permission of the competent Authority 
was not obtained for proceedings for evi- 
ction as required by S, 19 (1) (a) of the 
Slum Areas (Improvement and Clearance) 
Act, after commencement of Slum Areas 
(Improvement and Clearance) Amend- 
ment Act, 1964, and prayed for stay of 
execution pending investigation into ob- 
jection, 


Held: the question whether the premi- 
ses in dispute was part of a slum area or 
not required investigation and could not 
be decided on the basis of the material 
available either in the original proceed- 
ings or with the objections filed by the 
petitioner. Ordinarily, therefore, where 
objections were admitted to a hearing and 
the Controller is still to decide if the 
proceedings, which led to the order, were 
competent and, if not, whether the evic- 
tion order would be void, it is but pro- 
per that, pending such an investigation, 
the immovable property should be main- 
tained in status quo, so that unnecessary 


hardship is not caused to the tenant in | 


occupation. Prima facie, however, it ap- 
pears that the objection suffers from a 
serious infirmity and there is a likelihood 
of the objection being turned dowr on 
the basis of the law laid down by the 
Supreme Court (AIR 1970 SC 1475). That 
being so, it is difficult to uphold the 
claim of the petitioner to the interim 
protection of stay of dispossession. 


Notes of Cases 326-328 


151 


R. S. Oberoi, for Petitioner; A. K. Tan- 
don, for Respondent, 


HU/HU/D133/77/VSS 


AIR 1977 NOC 327 (DELHI) 
: 1977 Ren. C, J. 881 
H. L. ANAND, J. 
Narinder Singh, Appellant v. Rattan 
Chand, Respondent. 
S. A. O. No. 64 of 1976, D/- 14-2-1977. 
(A) Delhi Rent Control Act (1958), Sec- 
tion 14 (1) (e) — Bona fide need of the 
landlord ~~ Determination of — Require- 
ments and considerations. ` 


It is true that in determining the real 
need of a landlord for accommodation one 
must not ignore the social conditions in 
the country, but it is equally important 
that due consideration is given to the 
standard to which the landlord has, over 
the years, been accustomed. The Act does 
not deny the right of a landlord to make 
himself reasonably comfortable even 
though it may not encourage a landlord 
to claim a fabulous manner of living in 
the context of the social surroundings. 

Having regard, therefore, to the need 
of the family immediately dependent on 
the landlord and the incidental need of 
the married children and the parents of 
the landlord it could not be said shat the 
landlord was acting unreasonably in his 
plea for more accommodation or in his 
claim that the present accommodation 
was not sufficient for his requirements. 

(E) Delhi Rent Control Act (1958), Sec- 
tion 14 (1) (e) — Bona fide requirement 
of the landlord — Subsequent events or 
new circumstance cannot be taken into 
account in determining the need — If the 
Court has taken such circumstances into 
consideration, the infirmity does not 
vitiate the order in this case. 

G. S. Vohra, for Appellant; B, N. Kir- 
pal, for Respondent, 
HU/HU/D131/77/AGT/KSB 


AIR 1977 NOC 328 (GAU) 
(IMPHAL BENCH) 
BAHARUL ISLAM, J. 


Jamunaram Kahar, Appellant v. Sachi- 
nanda Pandey, Respondent. 

S.A. No. 11 of 1972, D/- 1-4-1977. 

Civil P.C. (1908), O. 6, R. 17 — Am- 
endment of plaint — Can be allowed to 
avoid multiplicity of suits — Written 
statement allowed to be amended incor- 
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porating new case — Cannot be taken 
into consideration. 


An amendment cannot be allowed by 
the Court for mere asking by a party 
and applications for frivolous amend- 
ments can be disallowed, They can 
be allowed only for the purpose of 
determining the real questions in con- 
troversy between the parties. Amend- 
ments which introduce a new case, 
amendments prayed for at an inordinate- 
ly late stage will ordinarily be disallow- 
ed, Amendments may be allowed to avoid 
multiplicity of proceedings also. In the 
instant case, in view of the defendant’s 
denial of plaintiff's title to the suit pro- 
perty and his denial of relationship of 
landlord and tenant between him and 
the plaintiff, the Court rightly allowed 
the plaintiff to amend the plaint instead 
of driving the plaintiff to bring a fresh 
suit for title and to avoid multiplicity of 
suits. But by the amendment of the writ- 
ten statement the defendant incorporated 
entirely a new case, giving a go by to his 
case set up in his first written statement, 
namely, that M was the owner of the 
property and that he entered into an 
agreement to purchase the sult land from 
M and setting up a new case, namely, 
that M had no right. title and interest in 
the suit property to enter into an agree- 
ment with him and to sell the property 
either to him or to the plaintiff, and. that 
he (defendant) was the tenant under C 
and not under M. The amendment was, in 
violation of the law laid down under O.6 
R. 17 C.P.C. The amendment was un- 
merited and illegal and cannot form the 
part of a valid pleading and has to be 
left out of consideration. 

T. Bhubon Singh, for Appellant; K. 
Mishra, M. Gharugopal Singh, for Res- 
pondent. 

HU/HU/C884/77/MVI 


AIR 1977 NOC 329 (GAU) 


BAHARUL ISLAM AND K: 
LAHIRI, JJ. 


Hargobinda Das, Petitioner v. The 
Assam Board of Revenue and others, 
Respondents. 


Civil Rule No. 153 of 1973, D/- 


21-1-1977. 
(A) Assam Land Records Manual, 
R. 105 (3) — Whether statutory 


—- Binding nature of. 


Rule 105 (3) is an executive in- 
struction and has no statutery force 
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and so is not enforceable in a Court 
of Law but being mandatory it is ex- 
pressly binding on the officer who 
proceeds to convert an annual patta 
into periodic and if he fails to carry 
Out the instruction his act will not 
be binding on his superior authority. 


(B) Assam Land and Revenue Re- 
gulation (1 of 1886), S. 151 — Assam 
Land Records Manual, R. 105 (3) — 
Revisional powers under S. 151 — 
Scope — Asstt. Settlement Officer 
disobeying R. 105 (3) while convert- 


ing annual patta into periodic — His 
order set aside in revision — Vali- 
dity. 


The powers of the revisional autho- 
rity under. S. 151 are very wide and 
it can pass any order it thinks pro- 
per in the facts and circumstances of 
a case and therefore where the re- 
visional authority set aside the order 
of the Asstt. Settlement Officer con- 
verting the annual patta of land in- 
to periodic on the ground that the of- 
ficer had disobeyed the salutary exe- 
cutive instruction, namely, R. 105 (3), 
the revisional order cannot be said to 
be without jurisdiction or illegal. 

(C) Constitution of India, Art. 226 
~~ Assam Land and Revenue Regula- 
tion, (1 of 1886), S, 151 — Ilegal 
order — Interference under Art. 226. 

Mere illegality of a revisional order 
under S. 151 would not call for in- 
terference by the High Court in a 
petition under Art. 226 for a writ of 
certiorari. 

(D) Assam Land Records Manual, 
BR. 105 — Assam Govt, Order No. 
RS. 148-67-155, Dt, 28-3-68, Para 5 — 
Effect of Para 5 on R, 105. 


Para 5 of Assam Govt. Order D/- 
28-3-68 has not replaced Rule 105 
but has been issued by way of expla- 
nation of and in addition to R. 105. 

P. N, Goswami, S. K. Baruah, for 
Petitioner; B. K. Goswami, G. K. 
Das, for Respondents. 
EU/FU/B792/77/GNB/GMJ 


AIR 1977 NOC 330 (GOA. 
TITO MENEZES, J, C. 


Maria Artimisia Ferreira and others 
Applicants v. Maria Arcangela Ana 
Conceicao Especiosa Silveira, and 
others, Respondents. 

Civil. Revn. Appln. No. 41 of 1976, 
D/- 17-2-1977. 


1977 


Limitation Act (1963), S. 14 — Con- 
donation of delay in filing Revision 
application — Benefit of Sec. 14 — 
When available — Remedies by way 
of appeal to District Court and Revi- 
sion to High Court available — Held, 
both proceedings should be invoked 
to ae limitation, (C. P. C. (1908), 


One of the essential conditions for 
attracting the provisions of S, 14 is 
that the other court where the ap- 
peal was being pursued should be 
unable to entertain the proceeding 
for want of jurisdiction or for any 
other cause of like nature. In the pre- 
sent case the applicants were entitl- 
ed to file an appeal in the District 
Court as well as a revision applica- 
tion in the High Court, but without 
invoking both the proceedings to 
save limitation chose to file appeal 
in the District Court alone seeking in- 
terim relief and the District Court 
did entertain the proceedings and 
dismissed it after considering the 
question of limitation, Tt cannot there- 
fore be said that the other Court, 
that is the District Court was unable 
to entertain the proceedings within 
the meaning S. 14 (2) of the Limita- 
tion Act, Under the circumstances of 
the case the revision application is 
barred by limitation. AIR 1977 Goa 
8, Distinguished. 

P. Mulgaonkar, for Applicants; A. 
Lobo, for Respondents Nos. 1 to 5. 
GU/GU/C228/77/AS/MVJ 


' AIR 1977 NOC 331 (HIM, PRA.) 
~ 31976 ACT 448 
C. R. THAKUR, J. 

Smt. Kalawati, Appellant v. Nala- 
garh Dehati Co-operative Transport 
Society Ltd, and another, Respon- 
dents. 

F. A. O. Nos. 22, 23, 24 and 26 of 
1970; D/- 21-7-1976. 

Motor Vehicles Act (1939), S. 110B 
— Negligence — Kutcha road giving 
Way and resulting in fall of bus in 
Khud — No negligence of dver. 

Where the tyres of the bus stuck 
into the earth of the Kutcha road 
and the portion of the road gave way 
with the result that the bus fell into 
the Khud and a.few passengers died 
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in the accident, held that the act 
was inevitable and beyond control of 
the driver and it could not be said 
that he was negligent, Held, fur- 
ther, assuming the bus was over- 
crowded, it could not be said that the 
portion of the road, which had be- 
come very vulnerable by constant ply- 
ing of the vehicles, gave way be- 
cause of the impact of over-crowd- 
ing; nor was the driver responsible 
for over-crowding, because if there 
was any over-crowding that could be 
attributed only to the conductor who 
is responsible for issue of tickets. 


IT/KT/D194/76/JHS 


AIR 1977 NOC 332 (HIM. PRA.) 
T. U. MEHTA, J, 

Tarlok Chand Butail, Plaintiff v. 
Union Co-operative Fire and General 
Insurance Society Ltd. and others, 
Defendants. 

Civil Suit No. 5 of 1973, D/- 31-5- 
1977. 

(A) Arbitration Act (1940), See. 8 — 
Contract of insurance — Dispute — 
Appointment of arbitrator — Serious 
allegation of fraud in the contract — 
Arbitrator not asked to give his award 
on the question of validity or other- 
wise of the contract of insurance be- 
tween the parties —- Appointment of 
arbitrator held was not illegal, 

(B) Evidence Act (1872), Sec. 115 — 
Estoppel — Question: of jurisdiction of 
Court — Insurance contract — Claim- 
ant filing proceedings u/s. 20 Arbitra- 
tion Act in Court at Simla — Insur- 
ance Co. filing objections and raising 
plea that only Court at Chandigarh 
had exclusive jurisdiction in such: at- 
ter — Held, the claimant had wrong- 
ly invoked the principle of estoppel. 

(C) Civil P. C, (1908), S. 20 — Con- 
tract Act (1872), S. 28 — Cause of 
action — Insurance contract — Con- 
ferring jurisdiction on particular 
Court by agreement — Validity. 

If a particular Court, which is in- 
vested with the sole jurisdiction to 
try a particular cause, by agreement 
between the parties to a contract, has 
no jurisdiction under the provisions 
of the Code of Civil Procedure, then 
investment of jurisdiction in that 
Court by agreement,.even with the 
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help of a deeming clause, would be 
contrary to public policy, However, if 
the Court which is invested with such 
exclusive jurisdiction is found to ‘be 
one of the Courts which has jurisdic- 


tion under the provisions of the Code 


of Civil Procedure, then it is open to 
the parties to prefer that Court with 
exclusive jurisdiction to try the cause 
in question. 


According to the explanation to 
S. 20 of the Civil P, C. so far as the 
corporation is concerned, a suit can 
be filed against it at the place where 
its principal office is situated or at 
any other place where its subordinate 
office is situated provided any cause 
of action has arisen at such a place. 

The proposals were made and ac- 
cepted at Simla and Cover Notes 
along with the bank receipt of the 
cheque for the first premium were 
sent to the Divisional Office of the 
Company at Chandigarh. It was the 
Chandigarh office which eventually 
issued and executed the two policies 
embodying all the terms of the con- 
a of insurance between the par- 

es. 
sent to the claimant at Simla from 
Chandigarh. Tt is also evident from 
the Cover Notes ‘that the parties 
agreed to “usual terms and conditions” 
of insurance, but these terms and 
conditions of the insurance were re- 
duced in writing only in Chandigarh 
when the policies were issued, taere- 
fore, the two policies are the written 
documents embodying these terms 
and conditions. The terms and con- 
ditions having been reduced to writ- 
ing, the two policies, which were issu- 
ed at Chandirah and sent to the 
elaimant at Simla, were the only 
decuments evidencing these terms and 
conditions. 


Held, (1) that the policy documents 
issued by the Insurance Company 
from Chandigarh would be the only 
written documentary evidence which 
would exclude under Section 91 of 
the Evidence Act any oral evidence 
on this matter. Under the cireum- 
stances, the contention of the claim- 
ant that these ‘policy documents were 
merely formal in nature and were of 
little consequence so far as the cause 
of action is concerned, cannot be. ag- 
cepted. 
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These policies were thereafter . 


A. LR. 


(2) That even under the provisions 
of Section 20 of the Code of Civil 
Procedure and even apart from the 
deeming fiction contemplated by the 
jurisdiction clause in the policy the 
Courts at Chandigarh had jurisdiction 
in the matter. Therefore, if the par- 
ties to the contract selected Courts at 
Chandigarh as having jurisdiction, the 
said agreement cannot -be considered 
as offending publie policy under Sec- 
tion 28 of the Contract Act. On the 
question of jurisdiction therefore the 
Court at Simla had no jurisdiction in 
the matter. 


(D) Arbitration Act (1940), Ss. 20, 8 
and 9 — Insuranee Contract — Dis- 
pute — Reference of dispute to arbi- 
trator — Unilateral reference by one 
of parties is legal. 


Reading Ss. 8 and 9 together it fol- 
lows that in a given case it is possi- 
sible for one of the parties to the dis- 
pute to appoint a sole arbitrator to 
decide the dispute. ‘These sections 
are with reference to the “appoint- 
ment” of an arbitrator or arbitrators 
and do not speak as to how the arbi- 
trator or arbitrators so appointed 
should enter into a reference. Nor do 
they say as to whether one of the 
parties to the dispute cean, without 
the consent of the other party, deter- 
mine the points of dispute on which 
reference should be made to the ap- 
pointed arbitrator. In other words, 
though both these sections refer to 


the procedure by which the arbitra- 


tor or arbitrators are required to be 


appointed they speak nothing about 
the manner in which the disputed 


questions are required to be referred 
to the arbitrator or arbitrators so ap- 
pointed. 


Sub-section (2) of S. 20 provides 
for the manner in which the applica- 
tion should be made, Sub-sec. (3) pro- 
vides for the issuance of show cause 
notice and sub-section (4) says that 
where no sufficient cause is shown 
fhe Court shall order the agreement 
to be filed, and shall make an order 
of reference to the arbitrator appoint- 
ed by the parties, whether in the 
agreement or otherwise, or where the 
parties cannot agree upon the arbi- 
trater, to an arbitrator appointed by 
the Court, Thus aecording to this 
sub-section, it is the Court which can 
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make reference to the arbitrator either 
appointed by the parties or appoimteg. 
by the Court. According to sub-seg- 
tion (5) the arbitration proceedings 
thereafter are to be started im accord- 
ance with law. It is thus evident. 
that Section 20, unlike Sections $ and 
9, embodies within itself a complete 
procedure not only for the purpose of 
making an appointment of an arbitra- 
tor but also for the purpose of mak- 
ing a reference of the disputed ques- 
tions to the arbitrator so appointed. 
The Arbitration Act itself does not 
make any specific provision with regard 
to a joint reference of disputed quss- 
tions between the parties. However, 
it is a basie postulate of every arbi- 
tration proceeding that. parties to 
these proceedings should come to am 
agreement not only with regard to am 
appointment of an arbitrator but also 
with regard to the points which are 
required to be referred to the said. 
arbitrator. It must be noted here that 
the Arbitration Act is a special statute 
which either excludes or Jimits the 
Ordinary jurisdiction. of Civil Courts to 
decide disputed questions of civil na- 
ture between the parties, It ts for this 
reason that the agreement of the dis- 
puted parties is required not only for 
the appoinement of a particular per- 
son as an arbitrator, but also with 
regard to the questions which that 
person is required to decide as an 
arbitrator. 

Thus the unilateral reference by the 
claimant in the case in question to a 
sole arbitrator was illegal and void 
and the award given by him was also 
illegal and void, 

Shri R. L. Sood, Advocate, for 
Plaintiff; Shri K. D. Sood, Advocate, 
for Defendants. 


EU/IU/D308/77/MVJ 


AFR 1977 NOC 333 (HIM. PBA.) 
: (1977) 2 Rent LR 95 
R. S. PATHAK, C. J. 
H. S. Bedi, Petitioner v. Smt. 
Dhani Devi and another, Respondents. 
Civil Reyn, No. 18 of 1977, D/- 
17-3-1977. 
East Punjab Urban Bent Restric- 
tion Act (3 of 1948), S. 2 (h) — ‘En- 
gaged in a profession’ — Proof, 
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To establish that a person is en- 
gaged im a particular profession, it is 
necessary to show the existence of 
those essential elements which consti- 
tute the structure of such profes- 
sional activity. There should be evi- 
demce of the setting up of the pro- 
fession, evidence of a regularity in 
attending to its duties and evidence of 


a pre-occupation with it which ex- 


cludes the element of casual activity. 
It is not possible to enumerate speci- 
fically the several circumstances 
which go to indicate that a person is 
“engaged” in a profession. The indicis 
will vary with the nature of the pro- 
fession. What is necessary is an 
over-all impression derived from 
those circumstances that the person 
is carrying on the particular profes- 
sion. A casual occupation in the acti- 
vity is insufficient for proving that 
he is engaged in the profession. 
Kedarishwar and Indar Singh, for 
Petitioner; K, D. Sud, for Respon- 
dents, 
FU/GU/B965/77/JHS/RSK. 


AIR 1977 NOC 334 (HIM. PRA.) 
-ILR (1976) Him Pra 137 
R. S. PATHAK, C. J. 

Meek Singh, Petitioner v, The 
State of Himachal Pradesh and an- 
other, Respondents. 

Civil Revn, No, 19 of 
14-11-1976. 

Civil P. C. (1908), ©. 33, Rr. 2 and 
5 — Application for permission to 
sue as pauper — Wilful] suppression 
of imformation regarding property 
owned — Application should be dis- 
missed, AIR 1970 Mad 269, Follow- 
ed; AIR 1954 Cal 98 and AIR 1957 
Pat 562, Distinguished. 


Ramesh Chand, for Petitioner; Ad- 
vocate General, for Respondents. 


DT/ET/B74/76/JHS 


1975, D/- 





AIR. 1877 NOC 335 (J. & K) 
: 1877 Kash LJ 57 
MIAN JALAL-UD-DIN, J. 
Harjeet Singh and others, 


A 


Appel- 


lants v. Parshotam Dass, Respondent. 


second Appeals Nos. 37, 41 to 43 of 
1975, D/- 23-7-1976. 
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(A) Civil P, C. (1908), Ss, 100, 101 
Second appeal — Concurrent find- 
mgs of fact by lower Court, that A, 
the landlord reasonably requires the 
property for his own use and that he 
has purchased the property from the 
previous owner — Cannot be chal- 
lenged in second appeal, AIR 1967 J 
and K 141, AIR 1963 Raj 234, Rel. 
on. 

(B) Evidence Act (1872), Ss. 64-65 
—— Four suits in ejectment of tenants 
filed by plaintiff as purchaser of the 
property — Original sale deed pro- 
duced in one suit and copies produc- 
ed in the others— There is no foun- 
dation for the argument that the ori- 
ginal should have been placed in each 
of the suit, 


(C) J. and K. Houses and Shops 
Rent Control Act (34 of 1966), S. 11 
— Requirement by landlord of pre- 
mises for his own use, and for re- 
building — Condition of the bulding. 


Where the transferee of the rented 
premises had been living before the 
the transfer in an evacuee house and 
the department had issued a notice to 
him to vacate the premises, held that 
the requirement of the transferee of 
the purchased premises was genuine, 
bong fide and pressing, There is no- 
thing wrong in basing the eviction 
petition on the ground of require- 
ment for his own use and also on 
the ground of requirement for re- 
building. The two grounds are not in- 
consistent with each other and can be 
clubbed together. 


Mere combination of more than one 
Or all the grounds mentioned in the 
relevant section does not spell out a 
legal defect for which the suit need 
fail, ATR 1959 Cal 181; AIR 1964 SC 
1676; AIR 1965 Mys 156, Rel. on. 


It is not only the condition of the 
building that is to be taken into con- 
sideration, In judging the ‘reasonable 
requirement’ of the landlord to need 
the premises for the purpose of re- 
building, the condition of the build- 
ing is no doubt a relevant factor to 
be taken into consideration but the 
landlord may require rebuilding the 
house because of other considera- 
tions; e.g, lack of adequate accom~ 
modation, absence of reasonable 
amenities and such other matters. He 
may require rebuilding that will en- 
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able him. and his family to use. it for 
his occupation, to make it better 
habitable. 

(D) J. and K. Houses and Shops 
Rent Control Act (34 of 1966), S. 11 
~~ Transferee from original landlord 
— Right to sue tenant for ejectment. 

A transferee from the landlord is 
not prevented from seeking recovery 
of possession from the tenant because 
the original landlord could not do 
So in the absence of anything to show 
that transfer attached any liability or 
created any impediment in the way 
of transferee recovering possession. 

(Œ) J. and K. Houses and Shops 
Rent Control Act (34 of 1966), S. 11 
— Suit for ejectment on grounds 
mentioned in the section — Notice 
must be given — Refusal of notice by 
tenant — Subsequent affixture of no- 
tice on door of the house — Suffici- 
ency — (T. P. Act (1882), Ss. 106, 116 
~~ Evidence Act (1872), S. 114 — 
Genera] Clauses Act (1897), S. 27). 

The landlord seeking to eject the 
tenant on any of the grounds men- 
tioned in S. 11 of the Rent Control 
Act must give notice under Sec. 106 
of the T, P. Act for the purpose of 
determining the tenancy. In the ab- 
sence of such notice he cannot reco- 
ver possession where the tenant has 
become a tenant holding over within 
the meaning of S. 116 T. P. Act. If, 
however, the lease is a fixed period 
and after the expiry of the period of 
lease the tenant does not pay rent 
and the landlord does not assent to 
his continuing in possession and the 
case does not fall under Section 116 
T. P. Act then in that case, no no- 
tice is necessary, AIR 1971 J. & K. 20 
and AIR 1965 SC 101 and AIR 
1964 Pat 401 (FB), Rel. on. 

When the notice sent by post is re- 
fused by the tenant and is consequ- 
ently affixed to the door of the ten- 
ant’s house the provisions of Sec, 106 
as to service of notice must be deem- 
ed to be substantially complied with. 
A presumption also arises under Sec. 
114 of the Evidence Act read with 
Section 27 of the General Clauses Act 
with regard to the notices sent to 
the defendants. The posting of no- 
tices by mail and the endorsement of 
refusal recorded are official acts and 
this will be presumed to have. been 
done in the ordinary course. AIR 1970 


S77 


All 446 (FB); AIR 1967 J & K 141, 
Rel. on. 


R. P, Sethi, for Appellants; Inder- 
feet Gupta, for Respondent, 
RL/IL/C994/76/KNA 





AIR 1977 NOC 336 @. & KJ 
I, K. KOEWAL, J. 

Smf. Rattan Devi Jamwal and an=- 
other, Plaintiffs v, The Union oi 
India and another, Defendants, 
Pa Suit No, 61 of 1970, DJ- 5-5 


_ (A) Fatal Accidents Act (1855), Sec- 
tion 1-A — Fatal accident — Dama- 
ges =a Principles to be kept in view 
while granting damages, ; 

The following principles should be 
kept in view:— l p 

(i) the position of each dependant 
of the deceased should be considered 
separately; 

(ii) the damages are not to be given 
as solatium but should be calculated 
with reference fo a reasonable ex- 
pectation of pecuniary benefit from 
the continuance of the life of the de- 
ceased. Damages claimed by depen« 
dants for their own pain and suffer- 
ing or for the loss occasioned to them 
due to the death of the deceased 
which is not referable fo the expec- 
tation of any such pecuniary benefit 
fs outside the scope of the Act; 

(iii) the deceased need not be earn- 
ing or the dependants need not be 
actually deprived of benefit. Reason- 
able expectation of such earning or 
benefit is enough; . g ; 

(iv) the pecuniary loss due to the 
death should stem not from a mere 
speculative possibility of pecuniary 
benefit from the continuance of the 
life of the deceased but only from a 
ee possibility of such bene- 

ts; 

(v) where the actual extent of such 
pecuniary loss cannot be ascertained 
accurately, the sum may be an esti- 
mate or partly a conjecture; 

(vi) in assessing the damages afl 
circumstances which may be legiti- 
mately pleaded in diminution of the 
damages should be considered; _ 

(vii) the pecuniary loss of each de- 
pendant should be ascertained by ba- 
lancing on the one hand the loss to 
him of future pecuniary benefits and 
on the other any pecuniary advantage 
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which from whatever source comes to 
him by reason of the death. 


Applying the above tests, held that 
the plaintiffs were not entitled to 
claim damages on any ground other 
than “the loss of financial aid, sup« 
port and gain” to them, Whis claim 
too was reduced from Rs. 28,000/- to 
Rs, 25,000/~ AIR 1976 SC 376; AIR 
1960 Punj 300; ATR 1968 Madh Pra 
47; (1892) TLR 16 Bom 254, Relied 
on. 


_(B) Fatal Accidenfs Act (1855), Sec- 
fion 1-A — Fatal accident — Dama- 
ges — Vicarious liability of State fo 
pay for tortious acts of its employees 
— Discharge of sovereign functions — 
Every act of State employee no? re- 
ferable to said discharge of function 
— (Torts — Negligence — Negligent 
and rash driving — Damages), 


The principle is now well establish~ 
ed that the State is vicariously li- 
able to pay damages to the depen- 
dants of the deceased on account of 
the tortious acts of ifs employees in 
normal circumstances, As to the con- 
tention of the defendant State that 
it was not liable for the rash and 
negligent driving by its employee, 
army truck driver, as he was driving 
the vehicle in discharge of his sove- 
reign functions of the State on the 
basis of the delegated authority, it 
cannot be gainsaid that every act 
of an employee of a State is not 
necessarily referable to the discharge 
of sovereign functions of the State, 
as in the present set up the functions 
of the State have been diversified 
which now include functions like 
trade, commerce etc. In order that a 
State may successfully rely upon 
this plea, if must specifically plead 
all those material facts which, in its 
opinion, constitute an act of its em- 
ployee in discharge of the sovereign 
functions. 


Held, there being no proper plead- 
ing in support of the aforesaid plea, 
ne same could not be allowed to pre- 
vail. 


(C/) Fatal Accidents Act (1855), See- 
tion 1-A — Fatal accident — Dama- 
ges — Vicarious liability of State fo 
pay for tortious acts of ifs employees 
— Defence plea of standing instruc- 
tions fo driver not to drive negligent- 
ly or rashly — Held, as there is no 


(adal 
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proof to show that any — instructions 
contained in the booklet “Military 
Motor Vehicle Driver’s licence” were 
actually conveyed to the employee- 
driver, the proposition by the defen- 


dant-State that it was not liable for- 
the rash and negligent driving of the © 


driver on account of the standing in- 
structions to him, cannot survive, 

S. P, Gupta, for Plaintiffs; Amar 
Chand, for Defendants. 
GU/HU/C572/77/PRK/GMSJ 


AIR 1977 NOC 337 (J. & KJ 
* :1977 Kash LJ 261 
G. M. MIR, J. 

Khazir Moh’d Ganai, Appellant ws 
Ch. Mustaffa Bhat, Respondent, 

Civil Mise, First Appeal No, 16 of 
1976, D/- 8-4-1977. 
_ J, & K. Special Laws, R. 58 == 
Counsel’s fee — Court has discretion 
fo award higher or lower fees than 
prescribed — It must, however, give 
reasons for same. 

G. M, Wani, for Appellant; M. A. 
Nehvi, for Respondent, 

FU/GU/B980/77/JHS 





AIR 1977 NOC 338 (KANT) 
K. BHIMIAH, J. 


Revanna Siddappa Hadri, Petitioner 
v. Asst. Commissioner, Indi Divi- 
sion, Indi and others, Respondents. 

Writ Petitions Nos. 10627/76 and 
c/w 10622 of. 1976, D/- 22-4-1977. 

Karnataka Land Reforms Act (10 of 
1962), S. 63 (10) — Disposition of 
land when deemed transfer — Parti- 
tion of land between Hindu father 
and sons not deemed to be a trans- 
er, 

It is clear from sub-section (10) of 
S. 63 that lands transferred after 18th 
Nov, 1961 and before 24th Jan. 1971 
should be added to other Jand re- 
tained by the holder of the land and 
the surplus would become the land 
in excess of ceiling area, But CI. (ii) 
of sub-section (10) of’ S. 63 of the 
Act stipulates that the land trans- 
ferred by a partition or by donation 
to Karnataka Bhoodan Yagna Act of 
1963 or by sale to the tenant of such 
land under the relevant law for the 
time being in. force are to be exclud- 
ed while determining ceiling limit 
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A. I. Ri 


even though land in question may, 
have been transferred during the pe< 
Tiod prescribed in the Act, Thus,. 
lands transferred on partition are not 
included in the deemed transfer of 
land laid down in the explanation. 

_ The lands got at partition of Hindu 
joint family cannot be considered as 
a transfer as contemplated under Sec- 
tion 63 (10) of the Act. 

A. V. Albal, for Petitioner (in both 
the W. Ps.) Shastry, for Respondents 
3 and 5 to 7 in W. P, 10622 of 1976, 
HU/HU/C621/77/PNK/GMI ~ 





AIR 1977 NOC 339 (KERJ 
: 1977 Ker LT 570 F 
V. BALAKRISHNA ERADI AND 
K. K. NARENDRAN, JJ. 
_ Monthrapalli Padippura Atta Koya, 
Androth Island, Petitioner v, Neela~ 
thypura Kunhi Seethi Koya Thangal 
and others, Respondents. 
_ Second Appeal No, 147 of 1973, D/- 
1-4-1977. 
_(A) Civil P, C. (1908), S. 144 — Re 
stitution — Declaratory decree. 

Held decree being only declaratory 
and hence not capable of execution 
there could not have been any deli- 
very of possession through Court in 
execution of the decree. Even though 
the Collector and the Inspecting Of- 
ficer were vested with some judicial 
functions under Regulation 1 of 1912 
they: were divested of such judicial 
functions and powers with effect from 
1-11-1956 and those powers became 
vested in the Administrator and the 
Secretary to the Administrator. Hence 
on 2-6-1965 when the petition for 
execution was entertained by the In- 
specting Officer/Tahsildar he was not 
competent to exercise any civil judi- 
cial functions in the Islands but was 
only an executive officer. Hence if 
must be held that the plaintiff had 
not obtained possession of the proper~« 
ties in question in execution of the 
decree through a Court. 

(B) Civil P, C. (1908), Sec. 144 =m 
Court of first instance — Which is. 

The “Court of first instance” in 
respect of the suit was the Admin- 
istrator’s Court and on the said Court 
having been abolished the application 
for restitution had to be made to the 
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corresponding Court which had juris- 
diction to entertain and try the sult 
under the law as existing at the 
time of the filing of the application. 
Since the value of the subject-matter 
of the suit exceeded Rs. 5000/- it was 
only the Subordinate Judge’s Court, 
Kavaratty established under Regula- 
tion 9 of 1965 that could be regard- 
ed as “the court of first instance” 
competent to entertain an application 
for restitution under S. 144 of the 
Civil P. C. Under Regulation 1 of 
1912 the Amin’s Court as well as the 
Inspecting . Officers (Tahasildar’s) 
Court were both vested with unlimit- 
ed pecuniary jurisdiction and hence 
there was absolutely no basis for as- 
suming that the so-called transfer of 
the execution petition was from the 
Tahsildar’s Court to an inferior court 
of lowest jurisdiction, namely the 
Amin’s Court. It could not there- 
fore be held that it was the Amin’s 
Court that had actually executed the 
decree and that in so executing the 
decree it was functioning as the 
Court of lowest pecuniary jurisdic- 
tion then existing on the Island to 
which the corresponding court under 
Regulation 9 of 1965 was the Mun- 
siff’s Court. 


(C) Civil P. C, (1908), Section 144 — 
Ceurt of first instance — Application 
to transferee Court. 


The jurisdiction to entertain an ap- 
plication for restititution has been 
conferred by S, 144, C. P. C, only on 
the Court of first instance, The ap- 
plication seeking relief under the sec- 
tion has, therefore, to be made be- 
fore the Court which decided the 
case in the first instance and it can- 
not be made before a court to which 
the execution of the decree had been 
transferred. The Court to which a 
decree has been transferred for exe- 
cution exhausts its function in respect 
of that matter as soon as execution 
of the decree is complete. AIR 1960 
Mys 273; AIR 1967 All 272; AIR 1965 
SC 1477. Rel, on. 


P. C. B. Menon and V. P. -Mohan- 
kumar, for Petitioner; K. Mohammed 
A and N. K. Job, for Respon- 

ents. 


GU/HU/C490/77/DHZ 
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AIR 1977 NOC 340 (MADH. PRA.) 
: 1977 Jab LJ 200 
(GWALIOR BENCH) 

U. N. BACHAWAT, J. 

Radheylal, Appellant v. Ratansingh, 
Respondent. 

Second Appeal No. 3 of 1971, 
4-1-1977. 

(A) M. P. Accommodation Control 
Act (41 of 1961), S. 3 (1) (b) — “Pro- 
perty of local authority?” — Premises 
belonging to Municipality given on 
lease for non-residential purpose — 


D/- 


Lessee sub-letting premises — Suit 
for ejection by lessee against sub- 


lessee — Provisions of Act do not ap- 
ply by virtue of S. 3 (1) (b). 

The immunity from the operation 
of the Act is in respect of the pre- 
mises and is not with respect to the 
parties as is evident on a plain read- 
ing of Cl. (b) of S. 3 (1), AIR 1953 
SC 16, Followed. 


The fact that the sub-lease was a 
composite contract as under it some 
utensils and other things were also 
sub-let together with the premises, 
would not attract the provisions of 
the Act. 


(B) T. P. Act (1882), S. 108 (a) — 
Duty to hand over possession — Suit 
by lessee against his sub-lessee for 
ejectment — Allotment of premises 
to defendant hy lessor during pen- 
dency of suit without determining 
tenancy of plaintiff — Defendant is 
bound to deliver possession to plain- 
tiff — Contract between Jessor and 
defendant is not binding on plaintiff. 


In a suit between the landlord and 
tenant for possession on determina- 
tion of tenancy, the tenant is bound 
to hand over possession to the land- 
lord, He cannot escape from his ob- 
ligation of delivering possession to his 
landlord by contending that he has 
entered into a contract of tenancy 
with a person who has paramount 
title over his landlord, Sec. 108 (q) 
clearly indicates that the tenant is 
bound to put his landlord into pos- 
session of the property, which was 
taken on rent by him and he cannot 
escape from this obligation by volun- 
tarily entering into contract with a 
person from whom his lessor was, 
holding the lease. AIR 1947 Nag 188, 
Followed. AIR 1971 Madh Pra 142, 
Distinguished. 
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(C) Civil P. C. (1908), O. 1, R. 9— 
Necessary parties — Suit for eject- 
ment by lessee against his sub-lessee 
— Original lessor is not necessary 
party. 

In a suit for ejectment by a lessee 
against his sub-lessee, the original 
lessor is not a necessary or a proper 
party. That the sub-lessee has al- 
leged that he had become a tenant of 
the original lessor and set up a plea 
of jus tertii is no ground for joining 
the lessor as necessary party. In 
such a case the plaintiff claims no 
relief against the lessor nor is it a 
case where in absence of the lessor, 
the controversy between the parties 
could not be decided. 

A. R. Naokar, for Appellant; H. G. 
Mishra, for Respondent. 
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AIR 1977 NOC 341 (MAD) 
VARADARAJAN, J, 
N. Ramaswamy Naicker and others, 
Appellants v, V. G. Ramaswamy Naic- 
ker and others, Respondents. 


Second Appeal No. 1036 of 1974, 
D/- 12-1-1977. 

(A) T. P, Act (1882), S, 19 — Vest- 
ed interest — Maintenance deed 
Maintenance right to brothers widow 
S, while absolute estate to daughter 
K — K predeceasing S — Absence 
of contrary intention — Effect. 

If an absolute estate is devised to 
B after the lifetime of A, it is not a 
contingent interest that B gets, but a 
vested right that he gets and that 
does not matter if B predeceased A. 
AIR 1935 Mad 865 and AIR 1973 Mad 
21, Followed. AIR 1973 SC 2114, 
Distinguished. 


Certain properties which belonged 
one G were inherited by his two sons 
V and N. V died prior to 1905 leav- 
ing behind his wife S and his daugh- 
ter K., After V’s death N executed on 
17-2-1905 a maintenance deed in fa- 
vour of S and K conferring mainten- 
ance right in the suit properties in 
favour of S and an absolute estate 
on K who was then a minor. K died 
unmarried in or about 1917. The 
son, wife and daughter of N filed in 
1969 a declaratory suit that the main- 
tenance deed D/- 17-2-1905 and the 
sale deed D/- 31-8-1959 executed by 
S in favour of T in respect of suit 


Notes of Cases 341-342 


A. LR. 


properties was not valid and not 
binding on them, N had died only in 
1969 and he had not taken any steps 


to see that the said sale deed was not 


binding beyond lifetime of S. 

Held that in view of S. 19 of the 
T. P. Act the right which K got 
under the maintenance deed was a 
vested interest. Consequently, though 
K had predeceased her mother, S 
would inherit that right as the heir 
of the daughter. Section 19 of the 
T. P. Act did apply to the case, more 
so when no contrary intention could 
be inferred from the terms of the 
maintenance deed, Hence, S was com- 
petent to alienate suit properties in 
favour of T under the sale deed 
which was valid. 


(B) T. P, Act (1882), S. 8 — Deed — 


Interpretation — Other documents in- 
terpreted in earlier decisions -— Ef- 


fect, (Precedent), 


Each document has to be interpret- 
ed on the words of that document 
itself and the other documents inter- 
preted in earlier decisions cannot 
provide a binding precedent in inter- 
preting a document. AIR 1973 SC 
2114, Followed. 


GU/GU/C283/77/SSG 


AIR 1977 NOC 342 (ORISSA) 
R. N. MISRA AND K, B. PANDA, JJ. 


Karunakar Pradhan, Petitioner v. 
Tahsildar, Pallahara and others, Op- 
posite Parties. 


O. J. C. No. 858 of 1976, D/- 24-2- 
1977. 


Orissa Land Reforms Act (16 of 
1960), S. 44 (2) — Appeal under 
Delay Whether condonable — 
Jurisdiction of appellate authority. 
(Limitation Act (1963), S. 5). 


Conceded that there is no express 
exclusion of application of Sec. 5 of 
the Limitation Act to an appeal under 
S. 44 (2) of the O.L. R. Act. There- 
fore, the appellate authority went 
wrong in holding that he had no 
jurisdiction to extend the time for 


filing the appeal by condoning the. 


delay. 
R. C. Patnaik and P. K. Misra, for 
Petitioner; Advocate General, for 


Opposite Parties. 
HU/HU/C669/77/DRG/KSB 
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under Art. 136 of the Constitution. The 
Commission being the 3rd respondent 
has not entered appearance. 

21. It is submitted by Mr. Rao ap- 
pearing on behalf of the respondents 
that the Election Commission is not a 
tribunal within the ambit of Art. 136 (1) 
of the Constitution. 

22. This question centring round the 
Election Commission has been raised 
before this Court for the first time in 
-this appeal, Although in two earlier de- 
Cisions of this Court appeals were lodged 
in this Court by special leave from the 
decisions of the Election Commission, no 
objection with regard to the maintain- 
ability under Art..136 was raised (See 
Sadiq Ali v. Election Commission of 
India, (1972) 2 SCR 318: (AIR 1972 SC 
187) and Ramashankar Kaushik v. Elec- 
tion Commission of India, (1974) 2 SCR 
265: (AIR 1974 SC 445). This would, 
however, not prevent the respondents 
from raising this question before us. We 
will, therefore, examine the matter first. 
If the answer is against the appellant, 
nothing further will arise for decision. 

23. The earliest decision of this Court 
as to the ambit of Article 136 (1) with 
reference to the order of a tribunal 
came up for consideration in the Bharat 


Bank Ltd., Delhi v. Employees of the 
Bharat Bank Ltd., Delhi, (1950) 1 SCR 
459: (AIR 1950 SC 188). The question 


whether an Industrial Tribunal consti- 
tuted under the Industrial Disputes Act, 
1947, was a tribunal within the scope of 
Art. 136 was raised in that case. By 
majority the Constitution Bench of this 
Court held that the Industrial Tribunal 
was a tribunal for the purpose of Arti- 
cle 136. Having regard to the scheme of 
Art. 136, this Court was not prepared to 
place a narrow interpretation on the 
amplitude of Art. 136. This Court ob- 
served at pages 476/478 (of SCR): (at pp. 
195, 196 of AIR) of the report as fol- 
lows:— 

“As pointed oui in picturesque langu- 
age by Lord Sankey L. C. in Shell Co. 
of Australia v. Federal Commissioner of 
Taxation 1931 AC 275, there are tri- 
bunals with many of the trappings of a 
Court which, nevertheless, aré not Courts 
in the strict sense of exercising judicial 
power. It seems to me that such tribu- 
nals though they are not full-fledged 
Courts, yet exercise quasi-judicial func- 
tions and are within the ambit of the 
word ‘tribunal’ in Art. 136 of the Con- 
stitution. 

x x x x 
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Tribunals which do not derive autho- 
rity from the sovereign power cannot 
fall within the ambit of Art. 136. The 
condition precedent for bringing a tri- 
bunal within the ambit of Art. 136 is 
that it should be constituted by the 
State. Again a tribunal would be out- 
side the ambit of Art, 136 if it is not in- 
vested with any part of the judicial 
functions of the State but discharges 
purely administrative or executive 
duties. Tribunals, however, which are 
found invested with certain functions of 
a Court of justice and have some of its 
trappings also would fall within the 
ambit of Art. 136......... $ 
Then after four years, B. K. Mukerjea, 
J. (as he then was) who was one of the 
dissenting Judges in Bharat Bank (su- 
pra), true to judicial discipline, spoke 
for the unanimous court in the Constitu- 
tion Bench in Durga Shankar Mehta v. 
Thakur Raghuraj Singh, (1955) 1 SCR 
267: (AIR 1954 SC 520) in the following 
words at p. 522 of ATR):— 

“It is now well settled by the majo- 
rity decision of this Court in the case of 
Bharat Bank Ltd. v. Employees of the 
Bharat Bank Ltd. (supra) that the ex- 
pression ‘Tribunal’ as used in Art. 136 
does not mean the same thing as ‘Court’ 
but includes, within its ambit, all adju- 
dicating bodies, provided they are con- 
stituted by the State and are invested 
with judicial as distinguished from pure- 
ly administrative or executive func- 
tions 


24. The basic principle laid down in 
the Bharat Bank (AIR 1950 SC 188) (su- 
pra) has not been departed from by this 
Court and has been reiterated in several 
later decisions (see J. K. Iron and Steel 
Co. Ltd., Kanpur v. The Iron and Steel 
Mazdoor Union, Kanpur, (1955) 2 SCR 
1815: (ATR 1956 SC 9281); M/s. Harinagar 
Sugar Mills Ltd. v. Shyam Sundar Jhun- 
jhunwala, (1962) 2 SCR 339: (AIR 1961 
SC 1669); Jaswant Sugar Mills Ltd., 
Meerut v, Lakshmichand, 1963 Supp (1) 
SCR 242: (AIR 1963 SC 677). The Engi- 
neering Mazdoor Sabha v. The Hind Cy- 
cles Ltd., Bombay, 1963 Supp (1) SCR 625; 
(AIR, 1963 SC 874) and Associated Ce- 
ment Companies Ltd. v. P. N. Sharma, 
(1965) 2 SCR 366: (AIR 1965 SC 1595)). 


25. From a conspectus of the above 
decisions it will be seen that several 
tests have been laid down by this Court 
to determine whether a particular body 
or authority is a tribunal within the am- 
bit of Art. 136. The tests are not exhaus- | 
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tive in all cases. It is also well settled 
that all the tests laid down may noi be 
present in a given . case. While some 
tests may be present others may be lack- 
ing. It is, however, absolutely necessary 
that the authority in order to come 
within the ambit of Art. 136 (1) as tri- 
bunal must be constituted by the State 
and invested with some function of judi- 
cial power of the State. This particular 
' test is an unfailing one while some of 
the other tests may or may not be pre- 
sent at the same time. 


26. It will be profitable to refer to an 
illuminating decision of the Constitution 
Bench in Associated Cement Companies 
Ltd. (AIR 1965 SC 1595) (supra). The 
question that was raised for decision in 
that case was as to whether the Staite 
Government of Punjab exercising its ap- 
pellate jurisdiction under R. 6 of the 
Punjab Welfare Officers Recruitment and 
Conditions of Service Rules, 1952, was a 
tribunal within the meaning of Art. 136 
(1) of the Constitution, Section 49 (2) of 
the Factories Act, 1948, provides that 
the State Government may prescribe the 
duties, qualifications and conditions of 
service of Welfare Officers employed in 
a factory. The State Government fram- 
ed the Rules under S. 49 (2) of the Fac- 
tories Act and R. 6 (6) provides that a 
Welfare Officer upon whom a punish- 
ment is imposed may appeal to the State 
Government against the order of punish- 
ment and the decision of the State Gov- 
ernment shall be final and binding. It is 
against a certain order passed by the 
State Government under R. 6 (6) that 
the company came to this Court by spe- 
cial leave and an objection was raised 
that the State Government exercising 
power under R. 6 (6) was not a tribunal 
within the meaning of Art. 136 (1). The 
objection was repelled in the following 
words:— 


“Tribunals which fall within the pur- 
view of Art. 136 (1) occupy a special 
position of their own under the scheme 
of our Constitution. Special matters and 
questions are entrusted to them for their 
decision and in that sense, they share 
with the courts one common character- 
istic: both the courts and the tribunals 


are “constituted by the State and are 
invested with judicial as distinguished 


from purely administrative or executive 
functions.” (vide Durga Shankar Mehta 
v. Thakur Raghuraj Singh (AIR 1954 SC 
520) (supra). They are both adjudicating 
bodies and they deal with and finally 
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determine disputes between parties which 
are entrusted to their jurisdiction. The 
procedure followed by the courts is 
regularly prescribed and in discharging 
their functions and exercising their 
powers, the courts have to conform to 
that procedure. The procedure which the 
tribunals have to follow may not always 
be so strictly prescribed, but the ap- 
proach adopted by both the courts and 
the tribunals is substantially the same, 
and there is no essential difference þe- 
tween the functions that they discharge. 
As in the case of courts, so in the case of 
tribunals, it is the State’s inherent judi- 
cial power which has been transferred 
and by virtue of the said power, it is the 
State’s inherent judicial function which 
they discharge. Judicial functions and 
judicial powers are one of the essential 
attributes of a sovereign State, and on 
considerations of policy, the State trans- 
fers its judicial functions and powers 
mainly to the courts established by the 
Constitution; but that does not affect the 
competence of the State, by appropriate 
measures, to transfer a part of its judi- 
cial powers and functions to tribunals by 
entrusting to them the task of adjudicat- 
ing upon special matters and disputes 
between parties. It is really not possible 
or even expedient to attempt to describe 
exhaustively the features which are 
common to the tribunals and the courts, 
and features which are distinct and se- 
parate, The basic and the fundamental 
feature which is common to both the 
courts and the tribunals is that they dis- 
charge judicial functions and  exércise 
judicial powers which inherently vest in 
a sovereign State”.* 

x x x x x 


“But as we already stated, the consi- 
deration about the presence of all or 
some of the trappings of a court is real- 
ly not decisive, The presence of some of 
the trappings may assist the determina- 
tion of the question as to whether the 
power exercised by the authority which 
possesses the said trappings, is the judi- 
cial power of the State or not. The main 
and the basic test however, is whether 
the adjudicating power which a particu- 
lar authority is empowered to exercise, 
has been conferred on it by a statute 
and can be described as a part of the 
State’s inherent power exercised in dis- 
charging its judicial function. Applying 
this test, there can be no doubt that the 
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*Pages 372-373 of the Report (of SCR): 
(at P. 1599 of AIR) 
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power which the State Government ex- 
ercises under R. 6 (5) and R. 6 (6) is a 
part of the State’s judicial power. It has 
been conferred on the State Government 
by a statutory Rule and it can be exer- 
cised in respect of disputes between the 
management and its Welfare Officers. 
There is , in that sense, a lis; there is 
affirmation by one party and denial by 
another, and the dispute necessarily in- 
volves the rights and obligations-of the 
parties to it. The order which the State 
Government ultimately passes is des- 
cribed as its decision and it is made final 
and binding. Besides, it is an order pass- 
ed on appeal. Having regard to these dis- 
tinctive features of the power conferred 
on the State Government by R. 6 (5) and 
R., 6 (6), we feel no hesitation in hold- 
ing that it is a Tribunal within the 
meaning of Art. 186 (1)”.* 

27. Mr. Rao submits that this Court 
in the above decision was particularly 
influenced by the fact that the Staite 
Government was exercising the power of 
appeal under R. 6 (5) and R. 6 (6). We 
are unable to hold that reference to the 
order being passed on appeal in the 
above passage had any decisive weight in 
arriving at the decision. The principal 
fest which must necessarily be present 
in determining the character of the au- 
thority as tribunal is whether that au- 
thority is empowered to exercise any ad- 
judicating power of the State and whe- 
ther the same has been conferred on it 
by .any statute or a statutory rule. 

28. The Election Commission is a 
creature of the Constitution. The Com- 
mission shall consist of a Chief Election 
Commissioner and also other Flection 
Commissioners if so considered necessary 
and when other Election Commissioners 
are appointed, the Chief Election Cem- 
missioner shall act as Chairman of the 
Election Commission. The Chief Election 
‘Commissioner is appointed by the Presi- 
den: under Art. 324 (2) of the Constitu- 
tion. Under Art. 324 (1), the superintend- 
ence, direction and control of the pre- 
paration of the electoral rolls for, and 
the conduct of, all elections to Parlia- 
ment and to the Legislature of every 
State and of elections to the offices of 
President and Vice-President shall ‘be 
vested in the Election Commission. The 
Chief Election Commissioner shall not 
be removed from his office except in like 
manner and on the like grounds as a 


*Pages 386-387 of the Report (ef SCR): 
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Judge of the Supreme Court and his con- 
ditions of service shall not be varied to 
his disadvantage after his appointment. 
However, unlike Judges of the Supreme 
Court or of the High Courts and the 
Comptroller and Auditor-General of 
India, he is not required to make and 
subscribe before the President an oath 
or affirmation under the Constitution. 
Again, the Comptroller and Auditor- 
General shall not be eligible for further 
appointment either under the Govern- 
ment of India or under the Government 
of any State after he has ceased to hold 
his office (Art. 148 (4)), Similar restric- 
tions are there in the case of the Chair- 
man of the Union Public Service Com- 
mission (Art. 319). But there is no such 
restriction in the case of the Chief Elec- 
tion Commissioner. Even so, the Chief 
Election Commissioner is a high digni- 
tary whose independence, impartiality 
and fairmindedness are intended to þe 
guaranteed by the Constitution in the 
manner set out above. Since the Chief 
Election Commissioner is, inter alia, 
charged with the solemn duty of con- 
ducting elections, he has to discharge 
manifold functions and powers in facili- 
tating a fair and free election in our 
country avowedly wedded to democratic 
principles. India is a Democratic Repub- 
lic and the elements of democratic con- 
cept and process should imbue every 
phase and feature of life, social and poli- 
tical. 


29. For the purpose of holding elec- 
tions, allotment of symbol will find a 
prime place in a country where illiteracy 
is still very high. It has been found from 
experience that symbol as a device for 
casting votes in favour of a candidate of 
one’s choice has proved an invaluable 
aid. Apart from this, just as people de- 
velop a sense of honour, glory and patri- 
otic pride for a flag of one’s country, 


Similarly great fervour and emotions are 


generated for a symbol representing a 
political party. This is particularly so in 
a parliamentary democracy which is 
conducted on party lines. People after a 
time identify themselves with the sym- 
bol and the flag. These are great unify- 
ing insignia which cannot all of a sud- 
den be effaced. 


30. The Constitution, as we have seen 
above, has vested conduct of all elections 
in the Commission. Amongst other things, 
conduct of elections would require deci- 
sions with regard to the allotment of 
symbols and solution of controversies 
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regarding choice of symbols. Although 
under Art, 327 Parliament is empower- 
ed to make pravisions with respect to 
all matters relating to or in connection 
with elections and other matters speci- 
fied therein, the Representation of the 
People Act made thereunder by Parlia- 
ment has not expressly provided for any 
provisions with regard to symbols. How- 
ever, pnder S. 169 (1) of the Represen- 
tation of the People Act, the Central 
Government is empowered to make rules 
after consulting the ‘Commission for 
carrying out the purposes of this Act. 
Sub-section (2) of that section provides 
in particular, and without prejudice to 
the generality of the power under Sec- 
tion 169 (1), that such rules may provide 
for the matters specified from (a) to (i). 
Clause (c), thereof, provides for the 
manner in which votes are to be given 
both generally and in the case of illite- 
rate voters or voters under physical dis- 
ability. The last clause is a residuary 
clause with regard to any other matter 
that may be required to be prescribed 
by this Act. These rules, when made by 
the Central Government, have to be laid 
before each House of the Parliament 
under sub-s. (3) of S. 169 and parliamen- 
tary control is thus retained. The Con- 
duct of Elections Rules, 1961, which have 
been framed in exercise of the power 
under §. 169 of the Act, provide in Part 
H thereof for various matters under 
the title ‘General Provisions’ Rule 5 in 
Part II thereof and sub-rules (4), (5) and 
(6) of R. 10 therein deal with matters 
relating to symbols. 


31. In exercise of the power vested 
in the Commission under Art. 324 and 
R. 5 and R. 10 of the Conduct of Elec- 
tions Rules, 1961 (briefly the Rules) and 
all other powers enabling it in that be- 
half, the Election Commission made the 
Election Symbols (Reservation and 


Allotment) Order, 1968 (hereinafter to. 


be referred to as the Symbols Order), 
The preamble of the Symbols Order says 
that it is an order to provide for speci- 
fication, reservation, choice and allot- 
ment of symbols at elections in parlia- 
mentary and assembly constituencies, 
for the recognition of political parties in 
relation thereto and for matters con- 
nected therewith. 


32. It is not necessary in this appeal 
to deal with the question whether the 
Symbols Order made by the Commission 
is a piece of legislative activity. It is 
enough to hold, which we do, that the 
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Commission is empowered on its own 
right under Art, 324 of the Constitution 
and also under Rr. 5 and 10 of the Rules 
to make directions in general in widest 
terms necessary and also in specific 
eases in order to facilitate a free and fair 
election with promptitude. It is, there- 
fore, legitimate on the part of the Com- 
mission to make general provisions even 
in anticipation or in the light of experi- 
ence in respect of matters relating to 
symbols. That would also inevitably re- 
quire it to regulate its own procedure in 
dealing with disputes regarding choice 
of symbols when raised before it. Fur- 
ther that would also sometimes inevit- 
ably lead to adjudication of disputes 
with regard to recognition of parties or 
rival claims to a particular symbol. The 
Symbols Order is, therefore, a compen- 
dium of directions in the shape of gene- 
ral provisions to meet various kinds of 
situations appertaining to elections with 
particular reference to symbols. The 
power to make these directions, whether 
it is a legislative activity or not, flows 
from Art. 324 as well as from Rules 5 
and 10. It was held in Sadiq Ali (AIR 
1972 SC 187) (swpra) that 

“if the Commission is not to be disabl- 

ed from exercising effectively the plen- 
ary powers vested in it in the matter of 
allotment of symbol and for issuing di- 
rections in connection therewith, it is 
plainly essential that the Commission 
should have the power to settle a dis- 
pute in case claim for the allotmeni of 
the symbol of a political party is made 
by two rival claimants.” 
It has been held in Sadiq Ali (supra) 
that the Commission has been clothed 
with plenary powers by R. 5 and sub- 
rules (4) and (5) of R, 10 of the Rules in 
the matter of allotment of symbols. 

32-A. In Sadiq Ali (AIR 1972 SC 187) 
(supra) the Election Commission enter- 
tained the dispute under paragraph 15 of 
the Symbols Order. The vires of para- 
graph 15 was challenged in that case and 
this Court held that paragraph 15 was 
not ultra vires the powers of the Coms 
mission. 

33. In Sadiq Ali (AIR 1972 SC 187) 
(supra) the dispute was between two 
rival sections of the same party, namely, 
the Indian National Congress, and the 
dispute came squarely within the scope 
of paragraph 15 of the Symbols Order. 
Even the present impugned order is 
professedly passed by the Cemmission 
under paragraph 15 of the Symbols 
Order. l 
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34. We may at once state that the 
controversy raised before the Commis- 


sion is not squarely within the scope of 
paragraph 15 of the Symbols Order. That 
would, however, not conclude the matter 
as the controversy could well be adjudi- 
cated by the Commission, relating as it 
was, to derecognition of a recognised 
political party vis-a-vis the choice of 
their reserved symbol in connection with 
elections, although they may take place 
in future. The Commission will have the 
jurisdiction to determine the controversy 
raised, clothed as it is with the power 
to conduct elections under Art, 324 and 
to give directions in general or in parti- 
cular in respect of symbols which would 
involve the determination of claims as 
recognised political parties in the State. 
No objection, therefore, can be taken to 
the Commission’s adjudication of the 
matter as being beyond the scope of its 
jurisdiction. ` 


35. The question which we are re- 
quired to resolve is as to the character 
of the Commission in adjudicating this 
dispute with regard to recognition of 
APHLC as a continuing recognised poli- 
tical party in the State of Meghalaya. It 
appears that out of 121 members of the 
Conference 81 had decided by majority 
that APHLC stood dissolved and these 
members joined the INC. 40 members 
had opposed the move to dissolve the 
party and actually stayed away from the 
Conference when the resolution to dis- 
solve the party was passed. That has led 
to the dispute as to whether, notwith- 
standing the majority resolution in the 
Conference, the APHLC could still con- 
tinue aS a recognised political party in 
the State of Meghalaya for the purpose 
of allotment of the reserved symbol. 


36. There is thus a lis between two 
groups of the Conference. The Commis- 
sion is undoubtedly the specified and ex- 
clusive adjudicating authority of this lis. 
The Commission is created by the Con- 
stitution and the power to adjudicate the 
dispute flows from Art, 324 as well as 
from R. 5 and is thus conferred under 
the law as a fraction of judicial power 
of the State. The Commission has pre- 
scribed its own procedure in the Sym- 
bols Order, namely, to give a hearing to 
the parties when there is a dispute with 
regard to recognition or regarding choice 
of symbols. Paragraph 15 of the Sym- 
bols Order makes specific reference to 
the procedure to be adopted by the Com- 
mission in hearing like disputes and it 
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is required to take into account all the 
available facts and circumstances of the 
case and to hear such representatives of 
the sections or the groups and other 
persons ag desire to be heard. The deci- 
sion of the Commission under paragraph 
15 shall be binding on all rival sections 
or groups in the party. The Commission 
has followed, and if we may say s, 
rightly, this very procedure laid down 
in paragraph 15 in adjudicating the pre- 
sent dispute although the same may not 
be a dispute contemplated under this 
paragraph. The dispute with which the 
Commission was concerned in the pre- 
sent case was a dispute of more serious 
nature than that which may be envisag- 
ed between two rival sections of a poli- 
tical party or between two splinter 
groups of the same party claiming to be 
the party, since the respondents’ claim, 
here, was to annihilate the party beyond 
recognition and for good. When, there- 
fore, the Commission has laid down a 
reasonable procedure in the Symbols 
Order in dealing with such a dispute, it 
was incumbent upon the Commission to 
choose the same procedure, as, indeed, it 
actually did, in adjudicating the present 
dispute. If the Commission were not 
specially required under the law to re- 
solve this dispute within the framework 
of the scheme contemplated under Arti- 
cle 324 read with the Rules supplement- 
ed by the Symbols Order, the parties 
would have been required to approach 
the ordinary courts of law for determi- 
nation of their legal rights with regard 
to their recognition or derecognition. 
Since, however, a special machinery has 
been set up under the law relating to 
this matter and the same has to be de- 
cided with promptitude, the State's 
power of adjudicating such a dispute has 
been conferred upon the Election Com- 
mission in this behalf. It is true that the 
Election Commission has various admin- 
istrative functions but that does not mean 
that while adjudicating a dispute of this 
special nature it does not exercise the 
judicial power conferred on it by the 
State. 


37. To repeat, the power to decide 
this particular dispute is a part of the 
State’s judicial power and that power is 
conferred on the Election Commission by 
Art. 324 of the Constitution as also by 
R. 5 of the Rules. The principal] and non- 
failing test which must be present in 
order to determine whether a body or 
authority is a tribunal within the ambit of 
Art. 136 (1), is fulfilled in this case when 
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the Election Commission is required to 
adjudicate a dispute between two par- 
ties, one group asserting to be the recog- 
nised political party of the State and the 
other group controverting the proposition 
before it, but at the same time not lay- 
ing any claim to be that party. The fact 
that the decision is not relevant imme- 
diately for the purpose of a notified elec- 
tion and that disputes regarding property 
tights belonging te the party may be 
canvassed in civil courts or in other ap- 
propriate proceedings, is not of conse- 
quence in determination of the present 
question. 


38. It is true that R. 5 (2) and sub- 
rules (4),“(5) and (6) of R. 10 relate to 
an election which has been notified un- 
der R, 3 of the Rules. That, however, 
does not detract from the position that 
under R. 5 (1), the Election Commission 
is‘ empowered to specify symbols in ge- 
neral terms and also the restrictions 
to which the choice of symbols will be 
subjected. As stated earlier, R. 5 is in 
Part If of the Rules under the title 
“General Provisions’. The conferment 
of judicial power of the State on the 
Commission in the matter of adjudica- 
tion of the dispute of the nature with 
which we are concerned clearly flows 
from R. 5 (1) read with Art. 324 of the 
Constitution. 


39. Mr. Rao submits that the pri- 
mary function of the Election Commis- 
sion is not adjudicatory and, therefore, 
it cannot be a tribunal for the purpose 
of Art. 136, We are unable to accept this 
submission. The question is whether in 
deciding the particular dispute between 
the parties in a matter of the kind envi- 
saged in the particular controversy, the 
Commission is exercising a judicial func- 
tion and it has a duty to act judicially. 
Having regard to the character of the 
Commission in dealing with the particu- 
lar matter and the nature of the enquiry 
envisaged and the procedure which is 
reasonably required to be followed, we 
hold that its primary function in res- 
pect of this subject-matter is judicial. It 
is not necessary that this should be the 
only function of the Election Commis- 
sion in order to answer the character of 
a tribunal under Art. 136. Even in the 
Associated Cement Companies’ case (AIR 
1965 SC 1595) (supra) this Court had to 
deal with the exercise of power by the 
State Government under R. 6 (5) and (6) 
of the Punjab Welfare Officers Recruit- 
ment and Conditions of Service Rules, 
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1952 and it held that the State Govern- 
ment in acting under those rules was a 
tribunal within the ambit of Art. 136 (1). 
It goes without saying that the primary 
function of the State Government is not 
exercise of judicial power. We have to 
determine this question keeping in view 
the exercise of power with reference to 
the particular subject-matter although in 
Some other matters the exercise of func- 
tion may be of a different kind. 

40. Mr, Rao further contends that 
the decision of the Commission in such a 
case is only a tentative decision and, 
therefore, the Commission does not an- 
swer the legal concept of a tribunal. We 
are unable to hold that the decision 
which the Commission gives after hear- 
ing the parties in a controversy in res- 
pect of the claim of a party to continue 
aS a recognised party in the State con- 
tinuing the reserved symbol already 
allotted to it is only a tentative decision. 
The decision that the tribunal gives is 
a definitive decision and is binding on 
both the contending parties so far as the 
claim to the reserved symbol is concern- 
ed. The decision with regard to the re- 
served symbol or for the matter of that 
any symbol for the purpose of election 
is within the special jurisdiction of the 
Election Commission and it is not per- 
missible for the ordinary hierarchy of 
courts to entertain such a dispute, The 
Commission does not decide any rights 
to property belonging to a politica] party 
or rival groups of a political party. That 
may be a matter for the ordinary civil 
eourts with which we are not concerned 
in this appeal. 


41. Thus the position that emerges 
from the above discussion is that the 
Commission is created under the Consti- 
tution and is invested under the law 
with not only administrative powers but 
also with certain judicial power of the 
State, however fractional it may be. The 
Commission exclusively resolves disputes, 
inter alia, between rival parties with 
regard to claims for being a recognised 
political party for the purpose of the 
electoral symbol. 


42. We are, therefore, clearly of opin- 
ion that the Commission fulfils the essen- 
tial tests of a tribunal and falls squarely 
within the ambit of Art. 136 (1) of the 
Constitution. The preliminary objection 
is, therefore, overruled. 

43. Now on the merits. 


44, Before we proceed further we 
may look at the nature of the dispute 
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before the Commission. The APHLC has 
been recognised as a political party in 
the State of Meghalaya since 1962. Un- 
like the INC this party has no written 
constitution of its own. It 1s, however, 
not disputed that APHLC is a democra- 
tically run party, True in normal work- 
ing in a democratic organisation the rule 
of majority must prevail and there can 
be no dispute about a decision being 
arrived at by recourse to a majority vote 
in case members of a party are not un- 
animous on a particular issue. That, how- 
ever, will not conclude the matter in this 
ease as the Commission seems to have 
thought it did. 


45. The history of the party shows 
that it took its birth in 1960 and there- 
after this party gathered momentum and 
strength to spearhead a peaceful consti- 
tutional movement for a separate hill 
State. Other matters were subordinate to 
this paramount issue which more or less 
unified the hills except certain areas 
which were happy to continue in thé 
composite State of Assam. When the 
APHLC finally succeeded in 1972 in se- 
curing the statehood for Meghalaya they 


really won the battle for which they 
remained united with one common re- 
served symbol, namely, ‘Flower’. After 


attainment of statehood the APHLC was 
returned in the elections that followed 
and took the reins of Government. No 
one then thought of liquidation or diss 
solution of the party because its para« 
mount aim had been achieved. 


46. The APHLC is a regional party, 
but with high ideals of working out the 
salvation of the area as proud partners 
in a larger scheme of advancement of 
the whole nation without, at the same 
time, effacing their identity, culture and 
customs, We find from the records that 
the party as a whole believed in asso- 
ciating with the national stream of pub- 
lic life and indeed the last resolution of 
the APHLC in August 1976, before the 
split in November 1976, was to streng- 
then their tie with the INC. 


47. When a party like this has to 
disappear from the political firmament 
as a distinct party, it is a very grave and 
serious decision to take. A party which 
has been successfully running a State 
Government cannot claim to be a party 
of mere leaders as is sought to be repre- 
sented by the respondents and as the 
nomenclature may even apparently sug- 
gest. It is true the leaders took upon 
themselves the solemn task of fulfilment 
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of the aspirations of the region and ol 
the people but only on the basis as re- 
presentatives of the people whose inner 
voice they articulated, whose ambition 
they strove to achieve. There could be 
no All Party Hill Leaders without the 
people to lead and without a general 
membership furnishing the infrastruc- 
ture. Whether there has been regular 
membership for the party, about which 
also there is controversy between the 
parties, it would be a self-evident fact 
in a democratic party, which APHLC 
undoubtedly claims to be, that the lead- 
ers cannot operate from a superstructure 
without the base of the people. 


48. We may in this context refer to a 
few incontrovertible facts while the 
APHLC was functioning in a normal way 
without any dispute. Take for example. 
the notice of Shri P. R Kyndiah, Gene- 
ral Secretary, APHLC dated July 15, 
1976, addressed to secretaries of Khasi 
‘Hills District APHLC. Shillong, Garo 
Hills District, APHLC, Tura, Jaintia 
Hills District APHLC, Jewai, All India 


Garo National Council, Shillong, and 
District Garo National Council, Tura, 
regarding the 26th Conference of the 
APHLC on 17th and 18th August, 1976. 
He writes in this letter: 

“I request you kindly to inform the 
eligible delegates accordingly. Mean- 


while you are requested to send to me 
the list of the eligible delegates and in- 
vitees on or before the 6th August, 1976.” 
The Note below the letter shows the 


persons who are entitled to join the 
Conference as full-fledged delegates. 
They are— 

(a) Members of the Party Central 
Committee. 


(b) All M. Ps., M.L.As. 
belonging to the APHLC. 

(c) 5 representatives from each Dis- 
trict Branches and affiliated political 
parties. 

(d) 2 nominees of the Party Chief Exe- 
cutive Members, District Councils and in 
the case of Khasi Hils District Branch, 
its Chairman is authorised to nominate 
the nominees. 


(e) 4 additional delegates from the 
host district.” 
It was also indicated in the Note that the 
following numbers of invitees are allot- 
ted to each district branches for attend- 
ing the Conference: 
“(i) Khasi Hills District Branch 15 
Gi) Garo Hills District Branch 15 
(iii) Jaintia Hills District Branch 8”. 


and NM.D.Cs. 
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49. We are told that the numerical 
strength of the delegates to such a Con- 
ference is 121, It must, however, be 
borne in mind that they are “delegates”, 
that is to say, delegates of some body or 
persons who would in the usual course 
elect or authorise the delegates as their 
representatives to represent the larger 
body or assemblage in the Conference. 
There is clear evidence of the democra- 
tic feature in this very notice which 
showed the pattern of working of the 
APHLC. It is submitted on behalf of the 
respondents that the Conference of these 
delegates is authorised to take decisions 
on ‘any issue’. Assuming that is so, such 
authority in absence of anything more 
eannot authorise a Conference of the 
delegates to write off the organisation 
or to sign its death warrant. “Any issue” 
on which decision may normally be taken 
by the Conference must relate to live 
matters of a living organ and not to its 
death wish. Without the nexus with the 
generality of membership decisions will 
derive no force or vigour and no party 
or conference can hope to succeed in 
their plans, efforts or struggle unless 
backed by the same. There is no evi- 
dence authorising the Conference to dis- 
solve itself by merger or otherwise, and 
so it is not possible to apply the rule of 
majority only in the Conference for such 
a decision affecting the entire body as 
an entity in the absence of a clear man- 
date from the general membership. As- 
. suming that the Conference on Novem- 
ber 16, 1976, decided by a majority to 
dissolve the APHLC, it would have been 
in accord with democratic principles to 
place that decision before the general 
membership of the party for ratification 
priot to implementing the mere majo- 
rity decision of the Conference without 
regard to the wishes of the members as 
a whole. The President of the APHLC 
and those who were in favour of dissolu- 
tion fell into this error and they cannot 
blame the minority of 40 members who 
openly disassociated with the hasty move 
and only wanted time for further dis- 
cussion by taking “the rank and file’ into 
confidence. It is very difficult to appre- 
ciate why this reasonable request from 
a responsible section of the Conference 
was completely unheeded and the Pre- 
sident thought it proper to agree to take 
upon himself the responsibility to an- 
nounce the dissolution and hastily merge 
with the INC, The matter ought to have 


struck the President as a grave issue 
resulting, as it had done, in resignation 


a 
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of four members of the Meghalaya Cabi- 
net on this very issue. 

50. Again in this context it will be 
appropriate to refer to an admitted docu- 
ment being the resolution passed by the 
20th Session of the All Party Hill Lead- 
ers’ Conference held at Tura on the 
14th and 15th October, 1968, when the 
party was a unified body. It may be ap- 
posite to extract the following passage 
from the minutes: 


“In its 19th Session held at Tura from 
the 17th to the 19th September, 1968, 
the APHLC discussed the Government of 
{India decision announced on September 
11, 1968 to constitute an Autonomous 
Hill State. It was then decided to place 
the Government of India plan before the 
people of the hill areas and obtain their 
reactions before the APHLC comes to a 
decision. 

This 20th Session of the APHLC held 
at Tura on the 14th and 15th October, 
1968, has received comprehensive reports 
of meetings held in this connection in 
the various parts of the hill areas. These 
reports convey that the consensus in the 
hill areas is that the people, while ex- 
pressing deep disappointment at the 
failure of the Government of India to 


meet their aspirations in full and re- 
asserting that a fully separate State 
would be the best solution, nevertheless 


feel that the Plan may be given a trial. 


Now therefore, having fully consider- 
ed the public opinion in the hill areas, 
the political realities in the country and 
the larger interests of the country as a 
whole, this Conference resolves to give 
the Autonomous Hill State Plan a fair 
trial with the clear understanding that 
the APHLC will continue all efforts to 
achieve a fully separate State compris- 
ing all the hill areas of the present State 
of Assam as envisaged in the resolution 
and Plan of the 3rd Session of the 
APHLC held at Haflong in November, 
1960.” 


5l. The above resolution adopted in 
1968 would clearly show that the APHLC 
has been always working on democratic 
lines mindful of the public opinion in 
the entire hill areas and whenever mo- 
mentous decisions ‘had to be taken they 
thought it absolutely mandatory to con- 
sult the wishes of the people before tak- 
ing a decision. This is, as it should be, 
for democracy cannot thrive as demo- 
cracy by being an oligarchy masquerad- 
ing for democracy, There could not have 
been a more momentous decision than 
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the dissolution of a ruling party in the 
State. 

52. It was crystal clear that the 
house was emotionally divided on the 
issue of merger with the INC and tnat 
the history of the move in the direction 
of the merger brought forth discordant 
notes and opposite trends. The portents 
were sufficiently indicative of almost un- 
bridgeable fissures affecting the harmony 
in the party. Leaders who had harmoni- 
ously chosen peaceful paths on various 
issues in the past could not have been 
expected to tear asunder the homegene- 
ity which successfully ‘built up the party. 
It appears, the finale of the proposed 
assimilation did not filter from within 
but was, on the President's, frank dis- 
closure before the Central Committee, 
‘wanted’ from outside, a position to which 
several leaders immediately reacted. 

53. The Commission fell into an error 
in holding that the Conference of the 
APHLC was the general body even to 
take a decision about its dissolution by a 
majority vote. The matter would have 
been absolutely different if in the gene- 
ral body of all members from different 
areas or their representatives for the 
purpose, assembled to take a decision 
about the dissolution of the party had 
reached a decision by majority. - This 
has not happened in this case, At best 
the decision of the Conference on Nov- 
ember 16, 1976. was only a step in that 
direction and could not be held as final 
until it was ratified by the general mem- 
bership. The fact that no membership 
registers were produced before the Com- 
mission or that there is controversy with 
regard to the existence of regular mem- 
pers or their enrolment would not justify 
the Conference to be indifferent to the 
consensus of the members as a whole 
whom they had always consulted in other 
momentous issues and but for, whose ac- 
tive aid, support and participation they 
could not have achieved the statehood 
for Meghalaya. The decision of the Com- 
mission, therefore, is completely erro- 
neous. 

53-A. There can be no flower with- 
out its sap. There cannot be leaders 
without people. There cannot ‘be a party 


without members. Action of leaders 
ignoring the generality of membership 
is ineffective. Such action cannot be 


equated with the consensus of the mem- 
bership which alone supplies the base 
for its sustenance 

54. There is another aspect of the 
matter. The controversy arises not dur- 
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ing an election after it has been notified 
under R. 3. The dispute relates to the 
consideration whether a recognised State 
party has ceased to be recognised, under 
the Symbols Order. The Commission has 
undertaken the enquiry in the cpntext 


of paragraph 15 of the Symbols Order. 
We have already indicated that the 
dispute does not come within the scope 


of paragraph 15. Even so, the Commis- 
sion would have the jurisdiction to ad- 
judicete the dispute with regard to can- ` 
celling recognition of a recognised poli- 
tical party in terms of the directions 
under the Symbols Order. Under para- 
graph 7, sub-para (3) of the Symbols 
Order, notwithstanding anything con- 
tained in sub-paragraph (1) with which 
we are not concerned, every pclitical 


party which immediately before the 
commencement of this Order is in a 
State a recognised political party shall 


on such commencement, be a State party 
in that State and shall continue to be 
so until it ceases to be a State party in 
that State on the result of any general 
election held after such commencement. 
Under paragraph 6, sub-para (2) of the 
Symbols Order a political party shall be 
treated as a recognised political party 
in a State if and only if either the con- 
ditions specified in Cl. (A) are, or the 
condition specified in Cl, (B) is, fulfilled 
by that party and not otherwise, that is 
to say: 


“(A) that such party— 
(a) has been engaged in political acti- 
vity for a continuous period of five 
years; and l 


(b) has, at the general election in that 
State to the House of the People, or, as 
the case may be, to the Legislative As- 
sembly, for the time being in existence 
and functioning, returned— 
either (i) at least one member tc the 
House of the People for every twenty- 
five members of that House or any frac- 
tion of that number elected from that 
State; or 


(ii) at least one member to the Legis- 
lative Assembly of that State for every 
thirty members of that Assembly or any 
fraction of that number; 

(B) that the total number of valid 
votes polled by all the contesting candi- 
dates set up by such party at the gene- 
ral election in the State to the House of 
the People, or, as the case may be. to 
the Legislative Assembly. for the time 
being in éxistence and functioning (ex- 
cluding the valid votes of each suck con- 
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testing candidate in a constituency as 
has not been elected and has not polled 
at least one-twelfth of the total number 
of valid votes polled by all the contesting 
candidates in that constituency), is not 
less than four per cent. of the total num- 
ber of valid votes polled by all the con- 
testing candidates at each general elec- 
tion in the State (including the valid 
votes of those contesting candidates who 
have forfeited their deposits).” 


55. It is not disputed that the APHLC 
with 40 members still claiming to conti- 
nue its reserved symbol answers the 
test laid down in the Commission’s di- 
rections for being recognised as a State 
political party under paragraph 6 of the 
Symbols Order. They had, on the date 
of entertainment of the dispute by the 
Commission, still the requisite member- 
ship fulfilling the test for recognition as 
a State political party. The Commission 
was, therefore, required to follow the 
provisions of the directions which it has 
laid down in the Symbols Order when 
the question of derecognition of a party 
was raised before it. It is not a dispute 
between two factions of the same party, 
each claiming to be the party so that 
the Commission has to allew the symbol 
to one of them. The claim of the respon- 
dents before the Commission was that 
the APHLC had ceased to function as 
a recognised political party in the State 
and Captain Sangma’s group having 
merged with the INC requesting the 
Commission to scrap the APHLC out of 
existence with its reserved symbol so 
that the APHLC would be effaced from 
the political arena. The Commission was 
entirely wrong in its decision in view 
of its own directions embodied in the 
Symbols Order. The Commission could 
not be reasonably satisfied on the mate- 
rials before it that under paragraph 6 
read with paragraph 7 of the Symbols 
Order the APHLC had ceased to be a 
recognised political party in the State. 
Even by application of the directions 
which it has set out in the Symbols 
Order the Commission’s decision is ab- 
solutely untenable. 


56. Even after a major chunk of the 
APHLC led by Captain Sangma had 
joined the INC, if those who still conti- 
nued under the bannér of the APHLC 
flag and symbol claimed to continue as 
APHLC and the directions in the Sym- 
bols Order did not authorise derecogni- 
tion of the APHLC as a body represent- 
ed by the remainder,.as we have found, 


no case is made out for any interference} 
by the Commission with regard to thel 
reserved symbol. Thus the APHLC, as a 
recognised State political party in Me-| 
ghalaya, stays and is entitled to con-| 
tinue with their reserved . symboll 
“Flower”. 


a7. In the result the appeal is allow- 
ed and the decision of the Election Com-/ 
mission is set aside. The reserved sym-} 
bol “Flower” stands restored to thei 
APHLC. Im the entire circumstances: of 
the case there will be no order as to costs. 
Appeal allowed: 


AIR 1977 SUPREME. COURT 2170. 
(From: Madras)* 
S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 

Attukkaran, Appellant ve State of 
Tami] Nadu, Respondent, 

Criminal Appeal No, 158 of 1975, 
D/- 17-1-1977. 

Penal. Code (1860), S. 302 — Sen- 
tence — On facts death sentence com- 


muted to that of imprisonment for 
life. (Para 1) 


Mr. K. Rajendra Chaudhary Adv., 
for Appellant; Mr. A. V. Rangam and 
Miss A, Subhashini Advs., for Res- 
pondent. 


FAZAL ALL J.u— This appeal by 
special leave is confined only to the 
question of sentence. Having regard 
to the facts and circumstances under 
which the murder was committed by 
the appellant, we are satisfied that 
this was not a ease which called for 
the extreme penalty of death. We, 
therefore, allow this appeal and: 
commute the sentence of death to 
that of imprisonment for life. 


Appeal allowed. 


*(Criminal Appeal No. 262 of 1974 and 
Referred Trial No. 9 of 1974, D/- 
18-4-1974). 
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AIR 1977 SUPREME COURT 2171 
(From: TLR (1976) Kant 1602) 

V. R. KRISHNA IYER AND 
P. K. GOSWAMI, JJ. 
Narendra Madivalapa Kheni, Ap- 
pellant v. Manikrao Patil and others, 

Respondents. 
Civil Appeal No. 1114 of 1976, D/- 
28-7-1977. 


(A) Representation of tbe People 
Act (1951), Ss. 86, 87, and 123 — 
Election petition for setting aside 


election inter alia under S. 123 (7) — 
Allegation of corrupt practice — 
Framing of issue — Procedure, 
Processual proprieties are designed 
to ensure fair play in adjudications 
and while such prescriptions are not 
rigid punctilios, their observance ser- 
ves to help the Judge do effective 
justice between parties and the dis- 
putants have faith in the intelligent 
impartiality and full opportunity so 
necessary for the success of the rule 
of law. In election proceedings where 
the whole community is silently pre- 
sent and the controversy is sensitive 
and feelings suspicious, the principles 
of procedural rectitude apply a for- 
tiori, The Judge is the guardian of 
processual justice and must remem- 
ber that judgment on judgment be- 
longs, in the long run, to the people. 
(Para 3) 
In the case in question no issue 
was originally framed on the critical 
question of corrupt practice but the 
Court permitted evidence thereon to 
be adduced — a procedure difficult 
to appreciate, After the trial was 
virtually closed and the arguments 
finished, the Court discovered the 
need for framing this decisive issue. 
On objection as to the absence of 
material facts and/or material parti- 
culars, the Court framed’ an ` issue 
also on the actual vagueness and le- 
gal flawsomeness of pleadings on 
corrupt practice, Naturally, this lat- 
ter question demanded prior decision 
but, curiously, the Court delivered 
„all its findings on the day of judg- 
ment, a faux pas which must be 


pointed out. (Para 3) 
(B) Representation of the People 
Act (1951), S. 123 — Corrupt prac- 


tice — Nature of proof. 
HU/HU/C945/77/MVI 


Narendra v. 


Manikrao S. C. 2171 


A Court must, as usual, ask for 
proof beyond reasonable doubt from 
the party setting up corrupt practice 
even when there is'`a veneer of 
power polities stooping to conquer 
and officers thereby becoming vulne- 
rable to ‘higher’ displeasure. The 
trial Court erred in substituting sus- 
picion for certitude and drawing un- 
tenable inferences where paucity of 


evidence snapped the nexus needed 
for collusion, (Para 12) 

(C) Representation of the Feople 
Act (1951), Ss. 30 and 33 — Repre- 


sentation of the People Act (1950), 
S. 23 (3) — Provision of S, 23 (3) is 
mandatory — Inclusion of name in 
electoral roll after last date for 
making nomination is illegal. 


Inclusion of the names in the elec- 
toral roll of a constituency after the 
last date for making nominations for 
an election in that constituency, must 
be visited with fatality. Such belated 
arrivals are excluded by the talons 
of the law, and must be ignored in 
the poll. ê (Para 18) 


There is a blanket ban in S. 23 (3) 
on any amendment, transposition or 
deletion of any entry or, the issuance 
of any direction for the inclusion of 
a name in the electoral roll of a 
constituency ‘after the last date for 
making nominations for an election in 
that constituency...... *. This prohibi- 
tion is based on public policy and 
serves a public purpose, Any viola- 
tion of such a mandatory provision 
conceived to pre-empt scrambles to 
thrust into the rolls, after the ap- 
pointed time, fancied voters by anxi- 
ous candidates or parties spells in- 
validity and if in flagrant violation of 
S. 23 (3), names have been included 
in the electoral roll, the bonus of 
such illegitimate votes shall not ac- 
erue, since the vice of voidance must 
attach to such names, Such void 
votes cannot help a candidate win the 
contest. In our electoral scheme as 
unfolded in the 1951 Act, every elec- 
tor ordinarily can be a candidate. 
Therefore, his name must be includ- 
ed in the list on or before the date 
fixed for nomination. Otherwise he 
loses his valuable right to run for 
the elective office, It is thus vital 
that the electoral registration officer 
should bring in the names of all the 
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electors into the electoral roll be- 
fore the date and hour fixed for 
presenting the nomination paper. 
There is another equally valid rea- 
son for stressing the inclusion of the 
names of all electors before the hour 
for delivering to tke returning offi- 
cer the nomination paper. In the 
light of S. 33 (4) the returning offi- 
cer, on receipt of the nomination 
paper, satisfies himself that the can- 
didate’s name and electoral roll num- 
ber are correctly entered, Necessari- 
ly, this is possible only if the electo- 
ral roll contains the names of all the 
electors, Likewise, S. 33 (5), which 
deals with a candidiate who is an 
elector from a different constituency, 
requires of the candidate the produc- 
tion of a certified copy of the rele- 
vant entry showing his name in such 
a rol. The inference is inevitable 
that there must be a completed elec- 
toral roll when the time for filing the 
nomination paper expires, The argu- 
ment is therefore incontrovertible 
that the final electoral roll must be 
with the returning officer when the 
last minute for delivering the nomi- 
nation paper ticks off. Subsequent 
additions to the electoral register will 
inject confusion and uncertainty 
about the constituents or electors, in- 
troduce a disability for such subse- 
quently included electors to be can- 
didates for the election and run coun- 
ter to the basic idea running through 
the scheme of the Act that in the 
preponderant pattern of elections, 
viz., for the legislative assemblies and 
parliament, the electors shall have 
the concomitant right of being can- 
didates. (Paras 17, 18) 

(D) Representation of the People 
Act (1951), S. 33 — Representation 
of the People Act (1950), S. 23 — In- 
elusion of name in electoral roll — 
It can be carried out till lest date 
for making nomination — Last date 
terminates when the reception of no- 
mination is closed. 

Section 33 (1) specifies inflexibly 
that the nomination paper shall be 
presented ‘between the hours of 110’ 
clock in the forenoon and 3 0’ clock 
in the afternoon’, That means that 
the duration of the day for presen- 
tation of nomination papers termi- 
nates at 3 o'clock in the afternoon. 
If an elector is to be able to file his 
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nomination paper, his name must be 
on the electoral roll at 3 p.m., on 
the last day for filing nominations. 
So the temporal: terminus ad quem 
is also the day for finalisation of the 
electoral register and by the same 
token, that day terminates at just 
that hour when the returning officer 
shuts the door. The day is truncated 
to terminate with the time when re~ 
ception of nominations is closed. 
(Para 20) 
There can hardly be any doubt 
that the expression ‘last date for 
making nominations’ must mean the 
last hour of the last date during 
which presentation of nomination pa- 
pers is permitted under Sec. 33 of 
the 1951 Act. In short, Sec, 23 (3) of 
the 1950 Act and S. 33 (1), (4) and 
(5) of the 1951 Act interact, fertilise 
and operate- as a duplex of clauses. 
So viewed, the inclusion of the 
names in the electoral roll after 3 
p.m. is illegitimate and illegal. 
(Paras 21, 24) 
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KRISHNA IYER, J:— Four heavy 
volumes of case records confronted 


"us in this appeal, as counsel opened 


the arguments, but some socratic pro- 
cessing seemed to condense the con- 
troversy and forensic prolixity so 
much so we first thought the case 
had shrunk to such small dimensions 
as to be disposed of in a short judg- 
ment. But what we initially felt, 
when the brief narration of facts 
was given, proved a snare. For, when 
we read out in court our opin- 
ion on the only crucial aspect of the 
case, counsel for the list respondent 
hopefully insisted that the factual 
grounds, requiring our ploughing 
through ponderous ‘tomes of testimo- 
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nial collection, pleadings and what 
not, should be investigated as he ex- 
pected to sustain the invalidation of 
the election by the High Court on 
the score of corrupt practice and the 
consequential 
rival candidate i. e., the appellant be- 
fore us, He was entitled to press 
that part of his case and so we agreed 
to hear both sides extensively there- 
on. 


2. However, hours of argument 
after, we were back to square one. 
At this stage, some relevant facts and 
- cireumstances need narration. The 
Karnataka Legislative Council has, in 
its composition, some members elect- 
ed from the local authorities consti- 
tuencies, One such member is elect- 
ed by the local bodies of Bidar dis- 
trict and the specific election that 
falls for decision was held on May 
12, 1974. According to the calendar 
for the poll contemplated in Sec. 30 
of the Representation of the People 
Act, 1951 (hereinafter called the 1951 
Act), the last date for presenting the 
nominations was appointed as . April 
17, 1974. Section 33 (1) requires 
that each candidate shall deliver to 
the returning officer a nomination 
paper as set out in the section ‘be- 
tween 11 o’clock in the forenoon and 
3 o'clock in the afternoon.’ The ap- 
pellant and the first respondent did 
file their nominations in conformity 
with the law; their scrutiny over, 
they entered the fray and, after the 
poll was over, the appellant was de- 
clared elected, having secured 64 
votes as against the lst respondent’s 
54 votes. The frustrated Ist respon- 
dent found 16 illegitimate votes hav- 
ing been cast in favour of the suc- 
cessful candidate and further discover- 
ed that these 16 electors were ineli- 
gible to figure on the electoral roll but 
had been surreptitiously introduced 
therein by collusion, fraud and other 
improper machinations in which the 
returned candidate and the returning 
officer were collaborative actors. The 
purity of the election was polluted. 
The result of the poll was materially 
affected. The electoral process was 
vitiated by ‘corrupt practice’ in which 
the appellant and the 2nd respon- 
dent were particeps criminis, He 
ventured on an election petition 
with the prayer to set aside the poll 
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disqualification of the 
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verdict inter alia under Section 123 
(7) of the 1951 Act and also sought a 
declaration that he was duly elected 
on the score that the exclusion of 
the invalid votes, very probably cast 
in favour of the appellant, led inevi- 
tably to his arithmetical success as 
the one who had secured the larger 
number of valid votes, Such was 
his case. 


3. The petitioner had made some- 
what vague, sweeping and speculative 
allegations about government, higher 
and lower echelons of officialdom 
and the rival candidate but, if an 
apology for specificity is partially 
present in the petition, it is about 
the charge of corrupt practice roping 
in the returning officer-cum-electora] 
registering officer (2nd respondent) 
and the successful candidate (appel- 
lant). No issue was originally fram- 
ed on the critical question of corrupt 
practice but the learned Judge per- 
mitted evidence thereon to be adduc- 
ed — a procedure difficult to appre- 
ciate, After the trial was virtually 
closed and the arguments finished, 
the Court discovered the need for 
framing this decisive issue. On objec- 
tion as to the absence of material 
facts and/or material particulars, the 
learned Judge framed an issue also 
on the actual vagueness and legal 
flawsomeness of pleadings on cor- 
rupt practice. Naturally, this latter 
question demanded prior decision but, 
curiously, the Court delivered all 
its findings on the day of judgment, 
a faux pas which we’ must point out. 
Processual proprieties are designed to] 
ensure fair play in adjudications and 
while such prescriptions are not ri- 
gid punctilios, their observance ser- 
ves to help the Judge do effective 
justice between parties and the dispu- 
tants have faith in the intelligent 
impartiality and full opportunity so 
necessary for the suecess of the rule 
of law. In -election proceedings where 
the whole community is silently pre- 
sent and the controversy is sensitive 
and feelings suspicious, the principles 
of procedural rectitude apply a for- 
tiori. The judge is the guardian of 
processual justice and must remember 
that judgment on judgment belongs, in 
the long run, to the people. We state 
this stern proposition here not mere- 
ly because a forensic stitch in time 
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saves cassational nine but because 
courts are on continuous. trial In a 
democracy, In this case we are not 
satisfied that either party has suf- 
fered in substance and procedural 
breaches, unless they spell unmerited 
prejudice, may be brushed aside at 
the appellate level. 


4. Having said this, we hasten to 
add that had not the learned Judge 
uncovered the suspect happenings 
sinisterly hovering around the last 
day for finalising the electoral roll, 
the dubious doings of the political 
government in a seat-hungry setting 
might not have been ventilated for 
public edification. The electoral 
events brought out in evidence are 
‘power’ portents to be prevented pre- 
emptively by law and this prompts 
us to deal with the testimonial cir- 
cumstances surrounding the inviolable 
roll of voters having been adulterat- 
ed after the final hour, zealous offi- 
cers frantically exerting themselves 
in what seems at first sight to be a 
series of belated circus operations 
geared to inclusion of additional 
names in the rolls before 17th mid- 
night drew the curtain, Caesar’s wife 
must be above suspicion and wielders 
of public power must fill this bill. A 
moral matrix and administrative cul- 
ture must nurture the power pro- 
cess if democracy is not to commit 
suicide. 

5. We will make good the relevance 
of these critical statements with re- 
ference to the incontrovertible facts 
of this case. However, we do not 
delye into the minutiae of evidence 
or span the entire factual range, that 
being otiose. A catalogue of cireum- 
stances, fair to both sides, will tell 
its own moral tale and so we set it 
out. 

6. The last date for completing the 
electoral roll was April 17, 1974. The 
rival candidates (the appellant and 


the Ist respondent) belonged to op- 
posing political parties but the ap- 
pellant’s party was in power. Both 


the candidates had semi-V. I. P. sta- 
tus in their respective parties. One 
member more in the Legislative 
Council would pro tanto, strengthen 
the Ministry. This political backdrop 
belights some of the things which oc- 
eurred on the dates proximate to the 
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completion of the electoral roll The 


administrative locomotion and the 
human motivation behind what the 
trial Judge had described as ‘mano- 
euvres’ is simple to understand, al- 


though, as will be shown below, we 
do not agree wholly with all the de- 
ductions of the High Court. A parti- 
cular party is in office, The strength 
of its members in both houses is 
therefore of political significance, es- 
pecially if fluid politics turns out to 
be the field of all possibilities. 


6A. Karnataka has a bicameral 
legislature and it is reasonable to 
suppose that the political government 
has an understandable concern in the 
election of a member of the Legisla- 
tive Council, who will be of their 
party. Bidar district in Karnataka 
has a local authorities constituency 


' seat, to be elected by the members of 


the local bodies there. It follows that 
the potential electors who are likely 
to favour their candidate must he 
brought on the rolls to ensure his 
victory. Inevitably there was there- 
fore keen interest in incorporating in 
the electoral roll the members of the 
Taluk Development Board, Bidar (for 
short, the Bidar Board). The election 
to the Bidar Board had taken place 
years ago, 11 of them having been 
elected way back in 1968 and 8 
later, The election of the 11 mer- 
bers had been duly notified in 1968 
but the Board itself stood suspended. 
an administrator having been appoint- 
ed to run its affairs. 8 members whe 
had been later elected to the Board 
landed up in the High Court on ac- 
count of writ petitions filed by their 
rivals, Stay had been granted by 
the High Court and this led to an 
absence of 2/3 of the total members 
being able to function, statutorily 
necessitating the appointment of an 
administrator. Long later the High 
Court disposed of the writ petitions 
whereby 3 returns were set aside and 
5 upheld. The arithmetical upshot of 
these happenings was that there were 
16 members duly elected to the Bi- 
dar Board, and the High Court hav- 
ing disposed of the writ petitions in 
June 1972, the local body could have 
been liberated from the bureaucratic 
management of an administrator and 
allowed to function through elected 
representatives. All that was need- 
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ed to vivify this body of local self 
government was a notification under 
the Mysore Village Panchayats Act X 
of: 1959, terminating the administra- 
tor’s term, and perhaps another ex- 
tending the terms of some members. 


7. Elections to local bodies and 
vesting of powers in units of self- 
government are part of the Directive 
Principles of State Policy (Art. 40 of 
the Constitution) and, in a sense, a 
homage to the Father of the Nation, 
standing as he did for participative 
democracy through  de-centralisation 
of power, Unfortunately, after hold- 
ing elections to the Bidar Board and 
making people believe that they have 
elected their administrative represen- 
tatives at- the lowest levels, the State 
Government did not bring to life the 
local board even long after the High 
Court had disposed of the challenges 
to the elections in June 1972, A gov- 
ernment, under our Constitution must 
scrupulously and energetically im- 
plement the principles fundamental to 
the governance of the country as man- 
dated by Art. 37 and, if even after 
holding elections Development Boards 
are allowed to remain moribund for 
failure to notify the curtailment of 
the administrator’s term, this neglect 
almost amounts to dereliction of the 
constitutional duty. We are unhappy 
to make this observation but power 
to the people, which is the soul of a 
republic, stands subverted if decen- 
tralisation and devolution desiderated 
in Art. 40 of the Constitution is- ignor- 
ed by executive inaction even after 
holding election to the floor-level ad- 
ministrative bodies, The  devolu- 
tionary distance to ideological Raj- 
shat from power-jealous State capi- 
tals is unwillingly long indeed, es- 
pecially in view of the familiar spec- 
tacle of long years of failure to hold 
elections to local bodies, supersession 
aplenty of local self-government 
units and gross inaction even in issu- 
ing simple notifications without 
which elected bodies remain still- 
born. ‘We, the people’ is not consti- 
tutional mantra but are the power- 
holders of India from the panchayat 
upward. 


8. Back to the main trend of the 
argument It became now compul- 
sive for the party-in-power to de- 
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notify the administrator and revive 
the elected body if they wanted the 
members of the Bidar Board ta vote 
perhaps in favour of their cancidate. 
The 11 members elected long back in 
1968 could not vote om aceount œf 
the expiry of the 4 year term unless 
in view of S. 108 of Act 10 of 1959, 
the government issued another notifi- 
cation extending the term of office of 
those members. So the elective inte- 
rest of the candidate of the party-in- 
power could be promoted only if 
three or four quick administrative 
steps were taken, Firstly, there was 
to be a notification ending the admin- 
istrator’s term over the Bidar Board. 
Secondly, there was to be a notifies- 
tion extending the term of the il 
members. elected in 1968, Thirdly 
there was to be a notification of, the 
election of the 5 members, whose re- 
turn had been upheld in the High 
Court in June 1972. Fourthly. the 
electoral ro had to be amended by 
inclusion of these 16 names. If thes: 
steps were duly taken, 16 additional 
members would beeome electors and 
the party-in-poweér (if these electors 
belonged to that party or were under 
its influence) could probably expect 
their votes. The poll results show 
that the contest was keem and these 
16 votes would have been of great 
moment. In this high risk predica- 
ment, long bureaucratic imdolence in 
issuing notifications and political in- 
difference to the functioning of local 
bodies produced a situation where 
the electoral roll did not contain the 
names of the 16 memtbers of the Bi- 
dar Board. . 


9. Only a few days prior to April 
17, 1974 — the D-day — the affected 
candidate, i.e., the appellant. moved 
the government for initiation of the 
steps mentioned above, but nothing 
happened, On April 16, the day be- 
fore the crucial date for closing the 
electoral roll, ie, the last date for 
making nominations, the appellant 
moved the Minister concerned who 
was in Bidar to get the neeessary ad~ 
ministrative steps taken quickly. He 
also moved the returning officer, RW 
2. We find the Minister making am 
endorsement on the petition, We no- 
tice the returning officer seeking tele- 
graphic instructions from govern- 
ment, We see government sending an 
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Under Secretary, PW 3, by air from 
Bangalore to Hyderabad. and onward 
bv car to Bidar with some orders. 
This PW 3 probably apprised the re- 
turning officer RW 2 about orders 
having been passed paving the way 
for inclusion of the 16 names in the 
electoral roll PW 3, the Under 
Secretary, for reasons not known, 
makes a bee-line the same evening to 
Gulbarga where he meets the Minis- 
ter. The returning officer does not 
have with him any gazette notifica- 
tions, as we see that under S. 2 (20) 
of Act X of 1959, a notification must 
possess the inalienable attribute of 
publication in the official gazette. 
Admittedly. the returning officer did 
not come by any of the necessary 
notifications before the evening of 
the 17th. Admittedly, he did not have 
any gazette notifications before April 
25th. Under S. 27 of the Representa- 
tion of the People Act, 1950, the 
electoral registration officer who, in 
this case, is also the returning offi- 
cer, had to have before him gazette 
notifications which clearly he did 
not have till the 25th, ie, 8 days 
after the relevant date. Nevertheless 
he. obligingly enough, included the 
16 names which was in breach of the 
legal provisions. 


19. Frenzied official movements on 
and after April 16 are visible in this 
case, The scenario excites suspicion. 
The candidate meets the Minister of 
his party on the 16th. The returning 
officer takes the unusual step of 
sending a telegram for instructions 
from government for inclusion of 
‘names in the electoral roll. The Secre- 
tariat despatches an Under Secretary 
to reach Bidar by air dash and long 
car drive. A meeting between the 
Under-Secretary and the electoral re- 
istration officer follows and then 
the Under Secretary winds up the 
day by meeting the Minister, pre- 
sumably to report things done, and 
the registration officer supplements 
the electoral roll by including 16 
more names, without getting the 
gazette notification, We have no 
doubt, as we will presently explain, 
that this inclusion is invalid, but 
what we are presently concerned with 
is the protracted inaction for years 
of the State sovernment in issuing 
simple notifications to resuscitate the 
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Bidar Board and the sudden celerity 
by which a quick chase and spurt of 
action resulting in a Minister’s endorse- 
ment, the registration officer’s tele- 
gram, Secretariat hyper-busyness, the 
unusual step of an Under Secretary 
himself journeying with Govt. orders 
to be delivered to the registra- 
tion officer, the electoral registration 
officer hastening to amend the elec- 
ral roll slurring over the legal re- 
quirement of a gazette notification 
and making it appear that every- 
thing was done on the 17th before 
mid-night, and a few other circum- 
stances, make up a complex of dubi- 
ous doings designed to help a cer- 
tain candidate belonging to the party- 
in-power, 


11. The officers had no personal 
interest as such and, in fairness, we 
must state the High Court has ex- 
onerated them of any oblique con- 
duct to further their own interests. 
We wish to state clearly that having 
taken a close look at the develop- 
ments we are not inclined to impli- 
cate any of the officers — and there 
are quite a few involved — with mala 
fide conduct or collusion with the re- 
turned candidate. Legal peccadilloes 
are not fraud or collusion without 
more, However, the performance of 
the political government and the 
pressurization implicit in the hectic 
activities we have adverted to, read 
in the light of the likely political 
gains accruing to the party-in-power, 
generate apprehensions in our minds 
about the peril to the electoral pro- 
cess if political bosses in office rub- 


berise the public services to carry 
out behests which are contrary to 
the law but non-compliance with 


which might be visited with crypto- 


punitive consequences, We would 
have taken a harsher view against 
the public servants had we some- 


thing more than what may even be a 
rather strong suspicion of obliging 
deviance. Sometimes they are trans- 
fixed between Scylla and Charybdis. 
Even strong suspicion is no substitute 
for proof. It has often been said 
that suspicion is the Upas tree 
under whose shade reason fails and 
justice dies. There is a core of truth 
in this caveat. 

12. Shri Bhat. counsel for the Ist 
respondent, argued his case  strenu- 
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ously but could not make out that 
vital nexus between the candidate 
who stood to gain and the officers 
whose action he impugned. More- 
over,- the movements of the Minister 
at about that time raises doubts and 
the huge expenditure involved in 
rushing an Under Secretary from 
Bangalore by air and road to Bidar 
were a drain on the public exche- 
quer which could have been avoided 
if action had been taken in time by 
afew postal communications. 
the trial Judge erred in substituting 
suspicion for certitude and drawing 
untenable inferences where paucity of 
evidence snapped the nexus needed 
for collusion, A court must, as usual 
ask for proof beyond reasonable 
doubt from the party setting up cor- 
rupt practice even when there is a 
veneer of power politics stooping to 
conquer and officers thereby becom- 
ing vulnerable to ‘higher’ displeasure. 

13. The faith of the people in the 
good faith of government is basic to 
a republic, The administrative syn- 
drome that harms the citizens’ hopes 
in the State often manifests itself in 
eallously slow action or gravely sus- 
Picious instant action and the fea- 
tures of this case demonstrate both. 
Admittedly, the Bidar Board elec- 
tions were substantially over in 1968 
and were more or less complete in 
1972 and vet the necessary notifica- 
tions in the gazette, which are the 
statutory pre-condition for the local 
body to be legally viable, were, for 
years, not published and, when the 
critical hour for the electoral list to 
be finalised fell at 3 p.m, on April 
17, 1974, the government and its offi- 
cers went through exciting exercises 
unmindful of legal prescriptions and 
managed the illegitimate inclusion of 
16 names in the electoral roll, We 
hope that the civil services in charge 
of electoral processes which are of 
grave concern for the survival of our 
democracy will remember that their 
masters in statutory matters are the 
law and law alone, not political supe- 
riors if they direct deviance from the 
dictates of the law, It is never to be 
forgotten that our country is commit- 
ted to the rule of law and therefore 
functionaries working under statutes, 
even though they be government ser- 
vants, must be defiantly .dedicated to 
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the law and the Constitution and, 
subject to them, to policies, projects 
and directions of the political govern- 
ment. 

“Be you ever so high, the law is 
above you” — this applies to our 
Constitutional order. 

14. Shri Bhat, counsel for the Ist 
respondent ultimately argued these 
aspects of the case. But, when we 
were more than half-way through, it 
became clear that the material link 
to make out invalidation of the elec- 
tion on account of ‘corrupt practice’ 
under S. 123 (7) of the 1951 Act was 
missing because it had not been made 
out in the evidence that there was 
collusion between the 2nd respondent 
and the appellant, At that stage, 
taking a realistic stance, counsel ac- 
ceded to our view that while there 
was sufficient room for the lst res- 
pondent to be disturbed about the 
electoral verdict on the score of the 
inclusion of 16 names there was not 
any telling material, other than spe- 
culation or weak suggestion, that 
there was corrupt participation on 
the part of the officers. If this posi- 
tion were right — and we hold it is 
~~ what remains to be done is to as- 
certain the legal effect of the inclu- 
sion in the electoral roll of the new 
names after the expiry of the ap- 
pointed hour and date, 


15. According to the calendar for 
the poll contemplated in S. 30 of the 
1951 Act the last date for making 
the nominations was appointed as 
April 17, 1974. Section 33 (1) of the. 
1951 Act requires that each candidate 
shall deliver to the returning officer 
a nomination paper as set out in the 
section: “between 11 O'clock in the 
forenoon and 3 O’clock in the after- 
noon.” The appellant and the Ist 
respondent did file their nominations 
in conformity with Ss. 30 and 33 of 
the 1951 Act but the electoral regis- 
tration officer (2nd respondent in the 
appeal), included the names of 16 
persons representing the Bidar Board 
after 3 p.m. of April 17, 1974. There 
is a dispute between the parties as 
to whether such inclusion was direct- 
ed on the 17th (after 3 p.m.) or on 
the 18th, the former being the case 
of the appellant as well as the 2nd 
respondent, the latter being the case 
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of the Ist respondent and upheld by 
the High Court. The Court held 


that, in law, any inclusion of addi- 
sites names in the electoral roll of 

a constituency after 3 p.m., on the 
last date for making nomination fix- 
ed under S. 30 (a) of the 1951 Act 
was illegal, Consequently, it arrived 
at the follow-up decision that the 16 
votes which had been cast by those 
objectionably added, had to be ignor- 
ed. On a further study of the evi- 
dence, the Court concluded that 
these 16 votes had been cast in fa- 
vour of the elected candidate and 
should therefore be deducted from 
his total tally. The appellant, who 
had secured 64 votes as against res- 
pondent No, 1’s 54, had only a lead 
of 10 votes. He slumped below the 
ist respondent when 16 votes were 
deducted from his total. The neces- 
sary result, in the view of the High 
Court, was that not only had the ap- 
pellant’s election to be set aside but 
the Ist respondent deserved to be 
declared duly elected, This was done. 

16. An appreciation of the evi- 
dence bearing on the question as to 
whether the 2nd respondent i.e., the 
registration officer had acted under 
the appellant’s oblique influence in 
including the additional names after 
the last date for such inclusion, - has 
led us to overturn the affirmative 
answer from the learned trial Judge. 
The holding that a ‘corrupt practice’, 
within the ambit of Sec 123, had 
been committed by the appellant who 
was therefore disqualified under Sec- 
tion 8A led to two consequences, The 
appellant, who had won the election 
at the polls, lost the election in the 
court and, worse still, suffered a six- 
year disqualification, The doubly ag- 
grieved appellant has challenged the 
adverse verdict and the wounded 2nd 
respondent (electoral registration of- 
ficer) has separately appeared to wipe 
out the damaging effect of the ob- 
liging inclusion of names of electors 
after the time set by the law was 
over, We have already set aside the 
finding under S. 123 (7) of the 1951 
Act of corrupt practice and with it 
falls the disqualification. 

17. The short pomt, whose impact 
maybe lethal to the result of the 
election, is as to whether Sec. 23 of 
the 1950 Act should be read down in 
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' There is a blanket ban in See. 23 (3) 


A.E R. 


conformity with Ss. 30 and 33 of the 
1951 Act. The proposition, which 
has appealed to the High Court, has 
the approval of the ruling m Baidya- 
nath (1970) 1 SCR 839: (AIR 1970 SC 
314). The Court, there, observed: 

“In our opinion, Cl, 23 (a) takes 
away the power of the electoral re- 
gistration officer or the chief electo- 
ral officer to correct the entries in 
the electoral rolls or to include new 
names in the electoral rolls of a con~ 
stituency after the last date before 


- the completion of that election........ i 


It interdicts the concerned officers 


from interfering with the electoral 
rolls under the preseribed circum- 


stances, It puts a stop to the power 
conferred on them. Therefore it is 
not a question of irregular ae 
of poe but = lack of power. x 

x (p. 842 of SCR): 
i p. 317 of AIR) 

We have earlier come to the con- 
clusion that the electoral registration 
officer had no power to include new 
names in the electoral roll on April 
27, 1968. Therefore votes of the 
electors whose names were included 
in the roll on that date must be held 
to be void votes.” (p. 843 of SCR): 
(at p. 317 of ATR) 


on any amendment, transposition or 
deletion of any entry or, the issuance 
of any direction for the inclusion of 
a name in the electoral roll of a con- 
stituency ‘after the last date for 


making nominations Tot an election in 
that constituency ...... This prohibi- 


tion is based on oe policy and 
serves a public purpose as we wil 
presently bring out. Any violation of 
such a mandatory provision conceiv- 
ed to pre-empt scrambles to thrust in- 
to the rolls, after the appointed time, 
fancied voters by anxious candidates 
or parties spelis invalidity and we 
have, therefore, no doubt that if in 
flagrant violation of Section 23 (3), 
names have been included in the elec- 
toral roll, the bonus of such illesiti- 
mate votes shall not accrue, since the 
vice of voidance must attach to such 
names. Such void votes cannot help 
a candidate win the contest. 
18. Why do we say that there is 
an underlying public policy and a par- 
amount public purpose served by 
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‘Section 23 (3)? In our electoral 
scheme as unfolded in the 1951 Act, 
every elector ordinarily can be a can- 
didate. Therefore, his name must be 
included in the list on or before the 
date fixed for nomination, Otherwise 
he loses his valuable right to run for 
the elective office. It is thus vital 
that the electoral registration officer 
should bring in the names of all the 
electors into the electoral roll before 
the date and hour fixed for present- 
ing the nomination paper. There is 
another equally valid reason for 
stressing the inclusion of the names of 
all electors before the hour for de- 
livering to the returning officer the 
nomination paper, Section 33 (4) of 
the 1951 Act reads: 

*(4) On the presentation of a nomi- 
nation paper, the returning officer 
shall satisfy himself that the names 
and electoral roll numbers of the 
candidate and his proposer as enter- 
ed in the nomination paper are the 
same as those entered in the electo- 
ral rolls: 

x x x x 
In the light of this provision the re- 
turning officer, on receipt of the no- 
mination paper, satisfies himself that 
the candidate’s name and electoral 
roll number are correctly entered. 
Neeessarily, this is possible only if 
the electoral roll contains the names 
of all the electors, Likewise, Section 
33 (5), which deals with a candidate 
who is an elector from a different 
constituency, requires of the candi- 
date the production of a certified 
copy of the relevant entry showing 
his name in such a roll, The infer- 
ence is inevitable that there must be 
a completed electoral roll when the 
time for filing the nomination paper 
expires. The argument is therefore 
incontrovertible that the final electo- 
ral roll must be with the returning 
officer when the last minute for de- 
livering the nomination paper ticks 
off. Subsequent additions to the 
electoral register will inject confusion 
and uncertainty about the constitu- 
ents or electors. introduce a disability 
for such subsequently included elec- 
tors to be candidates for the election 
and run counter to the basic idea 
running through the scheme of the 
Act that in the preponderant pattern 
of elections, viz., for the legislative 
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assemblies and parliament, the elec- 
tors shall have the concomitant right 
of being candidates. The cumulative 
effect of these various strands of rea- 
soning and the rigour of the language 
of S. 23 (3) of the 1950 Act leaves no 
doubt in our minds that inclusion of 
the names in the eletoral roll ofa 
constituency after the last date for 
making nominations for an election in 
that constituency must be visited 
with fatality. Such belated arrivals 
are excluded by the talons of the 
law, and must be ignored in the poll. | 
It is appropriate to quote from 
Baidyanath (1970) 1 SCR 839 at page 
see (AIR 1970 SC 314 at p. 317) 
ere: 


“The object of the aforesaid provi- 
sion is to see that to the extent pos- 
sible, all persons qualifed to be regis- 
tered as voters in any particular con- 
stituency should be duly registered 
and to remove from the rolls all 
those who are not qualified to be re- 
gistered Sub-section (3) of S. 23 is 
an important exception to the rules 
noted earlier. It gives a mandate to 
the electoral] registration officers not 
to amend. transpose, or delete any en- 
try in the electoral roll of a constitu- 
ency after the last date for making 
nominations for election in that con- 
stituency and before the completion 
of that election, If there was no such 
provision, there would have been 
room for considerable manipulations. 
particularly when there are only 
limited number of electors in a con- 
stituency. But for that provision, it 
would have been possible for the con- 
cerned authorities to so manipulate 
the electoral rolls as to advance the 
prospects of a particular candidate.” 

19. A more tricky issue now 
arises, Assuming April 17, 1974 to 
be the last date for filing nomina- 
tions (and it is so in this case), can 
the electoral roll be amended on that 
date to include additional names. 
but after the hour set for presenting 


the nomination paper? 


20. Section 33 (1) specifies inflexi-! 
bly that the nomination paper shall 
be presented ‘between the hours of 
11 o’elock in the forenoon and 3: 
o'clock in the afternoon’, That means! 
that the duration of the day for pre-: 
sentation of nomination papers ter-| 
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minates at 3 o’clock in the afternoon. 
If an elector is to be able to file his 
nomination paper, his name must be 
on the electoral] roll at 3 p.m., on the 
last day for filing nominations. So 
the temporal terminus ad quem is 
also the day for finalisation of the 
electoral register and by the same 
token, that day terminates at just 
that hour when the returning officer 
shuts the door. The day is truncated to 
terminate with the time when recep- 
tion of nominations is closed, 


21. Section 23 of the 1950 Act does | 


state that the inclusion of the names 
in the electoral roll can be carried out 
till the last date for making nomina- 
tions for an election in the concerned 
constituency, What, then, is the last 
date? When does the last date cease 
to be? If the purpose of the provi- 
sion were to illumine its sense, if the 
literality of the text is to be invigo- 
rated by a sense of rationality, if 
conscionable commonsense were an 
attribute of statutory construction, 
there can hardly be any doubt that 
the expression ‘last date for making 
nominations’ must mean the last hour 
of the last date during which pre- 
sentation of nomination papers is per- 
mitted under S. 33 of the 1951 Act. 
In short, S, 23 (3) of the 1950 Act 
and S., 33 (1), (4) and (5) of the 1951 
Act interact, fertilise and operate as 
a duplex of clauses. So viewed, the 
inclusion of the names in the electo- 
ra] roll after 3 p.m, on April 47, 
1974, is illegitimate and illegal. 

22. At this stage, it may be ap- 
propriate to make reference to 





Ramji Prasad Singh (1977) 1 SCR 741: . 


(AIR 1976 SC 2573) to which one of 
us was a party, Indeed, attention of 
counsel was invited to this decision by 
the Court. That case turned on the 
inclusion of 40 voters in contraven- 
tion of S. 23 (3) of the 1950 Act. By 
incorporating in the electoral roll 
new names after the last date for 
filing nomination, this Court held 
that such inclusion of new names 
would be clearly in breach of 
the mandate contained in Section 
23 (3) of the 1950 Act and, there- 
fore, beyond the jurisdiction of the 
electoral registration officer. This 
view is precisely what we have taken 
in the present’ case. | 
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23. In that case this Court, on 
facts, took the view that the com- 
munication from the Chief Executive 
Officer of the local authority to sub- 
stitute certain new names in the 
electoral roll could not have’ been 
acted upon before April 6, 1972, the 
last date of nomination being April 
Ə, 1972, This is clear from the fol- 
lowing observation in the judgment: 

“In fact the letter was ‘diarised’ by 
Shri Bose’s office on the 6th 
The fact of the matter seems to be 
that the notifications of the 4th April 
came too late for being acted upon 
before the dead-line, whieh was the 
oth. The red tape moved slowly, 
the due date expired and then every- 
one awoke to the necessity of curing 
the infirmity by hurrying with the 
implementation of the notifications. 
But it was too Jate and the law had 
already put in seal on the electoral 
roll as it existed on the 5th , April. 
It could not be touched thereafter, 
until the completion of the election.” 
This Court, in that case, observed 
that it was ‘impossible to accept the 
half-hearted claim of Shri Bose that 
he passed orders for inclusion of the 
new names on the 5th itself. This 
Court was not called upon to go in- 
to the question as to what would be 
the legal position if the electoral 
rolls were actually amended at 11.30 
p.m, on 5th April after the last hour 
for the nomination, viz., 3 p.m. on 
that day. This finer facet which falls 
for consideration in the present ap- 
peal viz., whether the ‘last day’ con- 
templated in S. 23 (3) of the 1950 
Act ends at 3 p.m. on that day for 
the purpose, or continues until mid- 
night did not actually arise for judi- 
cial investigation in Ramji Prasad’s 
case (AIR 1976 SC 2573). 

24. The upshot of the above in- 
terpretation is that the 16 names 
which have been brought into the 
electoral register subsequent to 3 
p.m, of April 17, 1974 must be ex- 
cluded from the reckoning to deter- 
mine the returned candidate. 

25. The learned Judge has declar- 
ed the 2nd respondent duly elected 
on the strength, mainly, of inference 
drawn from the oral evidence of the 
rival candidates. The ballots are 
alive and available and speak best. 
Why, then, hazard a verdict on the 
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flimsy foundation of oral evidence 
rendered by interested parties? The 
vanquished candidate’s ipse dixit or 
the victor’s vague expectations of vo- 
ters’ loyalty — the grounds relied 
on — are shifting sands to build a 
firm finding upon, knowing how no- 
torious is the cute art of double-cros- 
sing and defection in electoral poli- 
tics and how undependable the testi- 
monial lips of partisans can be unless 
authenticated by surer corroboration. 
Chancy credulity must be tempered 
by critical appraisal, especially when 
the return by the electoral process is 
to be overturned by unsafe forensic 
guesses. And where the ground for 
recount has been fairly laid by testi- 
mony, and the ballot papers, which 
bear clinching proof on their bosoms, 
are at hand, they are the best evi- 
dence to be looked into, No party 
can run away from their indelible 
truth and we wonder why the learn- 
ed Judge avoided the obvious and re- 
sorted to the risky. Maybe, he 
thought reopening and recount of 
ballots may undo the secrecy of the 
poll. We are sure that the correct 
course in the circumstances of this 
case is to send for and scrutinize the 
16 ballots for the limited purpose of 
discovering for whom, how many of 
the invalid sixteen have been east. 
Secrecy of ballot shall be maintained 
when scrutiny is conducted and only 
that part which reveals the vote 
(not the persons who voted) shall 
be open for inspection. 


26. What, then, is the result of the 
reasoning which have prevailed with 
us? It is simply this, viz., that the 
16 votes of the members of the Bi- 
dar Board should be excluded = and 
the consequential tilting of the re- 
sult rediscovered. We are, therefore, 
constrained to direct the High Court 
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to send for the ballot papers and 
pick out the 16 ballots relating to 
the Bidar Board members, examine 


them without exposing the identity of 
the persons who have voted and to 
whom they have voted and record a 
re-tally excluding these 16 tainted 
votes from the respective candidates. 
If the resultant balance-sheet shows 
that the appellant has polled less 
valid votes than the lst respondent, 
his election will be set aside and the 
lst respondent declared duly -elected. 
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If, on the other hand, despite these 
deletions the appellant scores over 
the 1st respondent, his return will be 
maintained, Anyway, counsel on 
both sides agree that the best course 
will be to call for a report from the 
High Court in the light of the opera- 
tions above indicated. The learned 
Single Judge who heard the case will 
examine the 16 ballots as directed 
above consistently with natural jus- 
tice, record the number of votes out 
of the 16 each has got and forward 
to this Court a comprehensive and 
correct statement with the necessary 


‘particulars, This report shall be made 


within 3 weeks from the receipt of 
the records from this Court and the 
appeal shall be posted for disposal 
immediately the report reaches. With 
these directions we dispose of the ap- 
peal pro tempore. 


27. By way of post-script, we may 
state that counsel for the lst respon- 
dent submitted, after we crystallized 
the directions indicated above, that 
he was not too sure whether the 16 
ballot papers could be identified. The 
appellant’s counsel, however, asserted 
that there were numbers indelibly 
imprinted on the reverse of the bal- 
lot papers and, as such, the identifi- 
cation of 16 impugned votes may not 
present a problem. In the event of 
impossibility of fixing identity, a re- 
port to that effect will be forthcom- 
ing from the High Court and we 
may notwithstanding the observations 
about the oral evidence made above, 
re-hear the case with a view to re- 
cord our finding as to which way the 
voting went, out of the offending 16, 
so that we may determine’ whether 
the result of the election has been 
materially affected. If it is not pos- 
sible, further suitable directions will 
be considered, 


28. We may also mention that at 
one stage of the arguments Shri L, N. 
Sinha drew our attention to a de- 
Signedly wide amendment to the Act 
of 1951 made in the wake of the 
election case of Smt. Indira Gandhi. 
Its validity, for our provisions, has 
been upheld by this Court in Smt. 
Indira Nehru Gandhi v, Raj Narain 


(1976) 2 SCR 347:(AIR 1975 SC 
2299). It was pressed before us that 
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with the re-definition of ‘candidate’ 
in 8S. 79 (b) and the addition of a 
proviso to S., 127 (7), by Act XL of 
1975, the present election petition 
had met with its statutory Waterloo. 
But Shri Bhat urged that his aver- 
ments of officials’ abetment of pro- 
motion of the appellant’s candidacy 
related also to a point of time after 
the nomination paper was filed. He 
also submitted that the imputations 
against the electoral registration offi- 
cer were so far beyond his duties 
that the blanket proviso could not 
protect the acts, Since we have taken 
the view that corrupt practice, even 
under the amended S, 123 (7), has 
not been established, the pronounce- 
ment on the exonerative efficacy of the 
amended Act does not arise. But of- 
ficials must realise —- and so too the 
highest in administration — that the 
proviso to S5. 123 (7) does not autho- 
rise out-of-the-way doings which are 
irregular. A wrong does not become 
right if the law slurs over it, 


29. We part with this ease with 
an uneasy mind. There is a finding 
by the High Court that an influen- 
tial candidate had interfered with of- 
ficials to adulterate an electoral roll. 
We have vacated the finding but 
must warn that the civil services 
have a high commitment to the rule 
of law, regardless of covert com- 
mands and indirect importunities of 
bosses inside and outside government. 
Lord Chesham said in the House of 
Lords in 1958: “He is answerable to 
law alone and not to any public 
authority.” A suppliant, obsequious, 
satellite public service — or one that 
responds to allurements, promotional 
or pecuniary —— is a danger to a de- 
mocratie polity and to the supre- 
macy of the rule of law. The courage 
and probity of the hierarchical elec- 
tion machinery and its engineers, 
even when handsome temptation en- 
tices or huffy higher power brow- 
beats, is the guarantee of electoral 
purity. To conclude, we are unhappy 
that such aspersions against public 
servants affect the integrity and 
morale of the services but where the 
easy virtue of an election official or 
political power-wielder has distorted 
the assembly-line operations, he will 
suffer one day, Be that as it may, 
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we express no final opinion beyond 
what has already been said. 


Order accordingly. 
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Y. V. CHANDRACHOUD, P. K. 
GOSWAMI AND P. N. SHINGHAL, JJ. 


Criminal Appeal No. 204 of 1976:— 


State of Maharashtra, Appellant v. M/s. 
Shantilal Kalidas Gujarathi, Respondent. 


Criminal Appeal No. 216 of 1976 :— 

State of Kerala, Appellant v. Alaserry 
Muhammad, Respondent. 

Criminal Appeal No. 217 of 1976:— 

State of Kerala. Appellant v. Krishnan 
Bhuvandran, Respondent. 

Criminal Appeal No. 218 of 1976:— 


Food Inspector, Corpn. of Calcutta, Ap- 
pellant v. P. Moosa Koya and another, 
Respondents. 


Criminal Appeal No. 278 of 1976 :— 
Municipal Corpn. of Delhi, Appellant v, 
Hans Raj and the State, Respondents. 
Criminal Appeals Nos. 204, 216, 217, 218 
and 278 of 1976, D/- 22-3-1977. 
Prevention of Food Adulteration Rules 
(1955), R. 22 — Whether R. 22 is manda- 
tory an? non-compliance thereof is fatal 
to prosecution — Observation in AIR 1975 
SC 189 that shortage in quantity of food 
sample sent for analysis is not permitted 
by statute has led to conflict of opinion — 
Reference to larger Bench suggested. 
(Paras 1 to 3) 
Cases Referred: Chronological Paras 
AIR 1975 SC 189: (1975) 2 SCR 886 2 


CHANDRACHUD, J.:— These appeals 
raise an important question whether R. 22 
of the Prevention of Food Adulteration 
Rules is mandatory and whether non- 
compliance with the rule is fatal to the 
prosecution. We are informed by the 
learned Additional Solicitor General that 
most of the High Courts have taken the 
view that the particular rule is directory 
and not mandatory so that, even if the 
rule is not strictly complied with, the 
prosecution is not liable to fail for that 
reason. 


2. There is, however, a judgment of 
this Court in Rajal Das Guru Namal 
Pamananj v. The State of Maharashtra, 
(1975) 2 SCR 886: (AIR 1975 SC 189) in 
which a Bench of four learned Judges, 
speaking through the learned Chief Jus- 
tice, observed that “the shortage in quan- 
tity for analysis is not permitted by the 
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statute”. By reason of this observation, 
many High Courts have felt compelled to 
pass orders of acquittal, whenever the 
exact quantity mentioned in the rule was 
not obtained by the Food Inspector by 
way of sample for being sent for analysis 
to the public analyst. 

3. As stated earlier, the question is of 
far-reaching importance. Since. with 
great respect, the observations made in 
Rajal Das’s case, though not direct, can- 
not be ignored, it is necessary in the inte- 
rest of justice that the question be exa- 
mined by a larger Bench. 

4. Accordingly, we direct that the 
papers of these appeals should be placed 
before the learned Chief Justice to enable 
‘him to refer these appeals to a larger 
Bench. 

Order accordingly. 


AIR 1977 SUPREME COURT 2183 
(From: (1976) 78 Bom LR 454) 
Y. V. CHANDRACHUD AND 

P. S. KAILASAM. JJ. 

Bhagwan Vishwanath Phadnis and 
others. Appellants v. Bhaskar Digam- 
ber Choudhary. Respondent. 

Civil Appeal No. 1118 of 1976, D/- 
29-7-1977. 

Constitution ot India, Arts. 136 and 
227 —— Appeal by special leave — Case 
under Bom. Act 57 of 1947 — Con- 
current findings by two lower Courts 


as to requirement of landlord and 
on question of hardship — Peti- 
tiom under Article 2?7 by tenant 


against judgment of lower appellate 
Court — High Court setting aside en- 
tire judgment of lower appellate 
Court and remanding case — Judg- 
ment of High Court set aside and 
order of remand modified, (1976) 78 
Bom LR 454, Partly reversed. 


The landlords filed a suit against 
the tenant for possession of a block 
of three rooms and a verandah let 
out to him as a monthly tenant. 
After considering the requirements of 
the landlords and on consideration of 
the question of comparative hard- 
ship to the parties, the trial Court 
passed a decree for possession in fa- 
vour ofthe landlords. That decree was 
confirmed in appeal, whereupon the 
tenant filed a petition in the High 
Court under Article 227. The High 
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Court allowed that petition, set 
aside the judgment of the Joint Judge 
and remanded the appeal to him for 
a decision in the light of the ooserva- 
tions contained in its judgment. 
While the appeal against the judg- 
ment of the trial Court was pending 
before the Joint Judge. the tenant 
filed an application agreeing to hand 
over possession of one of the three 
rooms in his occupation to the land- 
lords. The Joint Judge overlooked 
that application and did not pass any 
orders thereon. In an appeal by spe- 
cial leave against the judgment cf 
the High Court: 


Held, that it was not necessary for 
the Judge of the High Court to set 


aside the entire judgment of § the 
Joint Judge and reopen the appeal 
before him. The two courts of fact 


had concurrently recorded the find- 
ing that the landlords required the 
suit premises for the personal use 
and occupation of one of them and 
that the balance of convenience was 
in their favour. The judgment of 
the High Court should be set aside 
and the remand order confirmed but 
should be modified in its operation 
by limiting it to a consideration of 
the two questions. namely (i) whe- 
ther the suit premises can be con- 
veniently split up and (ii) whether’ 
the offer made by the tenant can 
adequately meet the needs of one of 
the landlords, If the premises can- 
not be conveniently split up. no fur- 
ther question will arise and the suit 
must succeed. It is only if they can 


_be so split up that the 2nd question 


Shall have to be decided, (1976) 78 
Bom LR 454, Partly reversed. 
(Paras 3 and 4) 
CHANDRACHUD, J.:— The appel- 
lants are owners of a house situated 
at 1204/23, Shivaji Nagar. Poona. 
They filed a suit against the respon- 
dent for possession of a block of 
three rooms and a verandah let out 
to him as a monthly tenant. After 
considering the requirements of the 
appellants and on consideration of 
the question of comparative hardship 
to the parties, the trial Court passed 
a decree for possession in favour of 
the appellanis. That decree was con- 
firmed in appeal by the learned 
Joint Judge, Poona, whereupon the 
respondent filed a petition in the 
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High Court under Art. 227 of the 
Constitution. By a judgment dated 
- February 12, 1976 the High Court 
allowed that petition, set aside the 
judgment of the Joint Judge and re- 
manded the appeal to him for a de- 
cision in the light of the observa- 
tions contained in its judgment. This 
appeal by special leave is directed 


against the judgment of the High 
Court. 
2. Section 13 (1) (g) of the Bom- 


bay Rents, Hotel and Lodging House 
Rates Control Act, 1947 provides. in 
so far as is material, that a landiord 
shall be entitled to recover possession 
of any premises from his tenant, if 
they are reasonably and bona fide 
required by him for his own occupa- 
tion or for the occupation of any 
person for whose benefit the premi- 
ses are held, But. by sub-sec. (2) of 
Section 13, a decree for eviction can- 
not be passed on this ground if the 
Court is satisfied that greater hard- 
ship would be caused by passing the 
decree than by refusing to pass. it. 
The question of comparative hardship 
arising under sub-sec, (2) was con- 
sidered both by the trial Court and 
the First Appellate Court, which 
took the view that not only did the 
appellants require the sult premises 
for their personal use and occupation 
but that greater hardship would be 
caused to them if a decree for pos- 
session were not passed in their fa- 
vour, The learned Joint Judge dis- 
posed of the question of hardship by 
observing that the 2nd appellant for 
whose personal use the premises were 
required and the respondent were 
“placed in almost identical circum- 
stances’, meaning thereby that the 
issue of hardship was evenly balanc- 
ed: but he concluded that the fact 
that the 2nd appellant was one of 
the owners “tilts the balance” in fa- 
vour of the appellants. 

3. We are unable to appreciate, 
after considering everything that the 
learned Judge of the High Court has 
said in his elaborate judgment, that 
it was necessary to set aside the en- 
tire judgment of the Joint Judge and 
reopen the appeal before him, The 
two courts of fact had concurrently 
recorded the finding that the land- 
lords require the suit premises for 
the personal use and occupation of 
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one of them and that the balance of 
convenience was in their favour. It 
must be mentioned that the learned 
Joint Judge did not deal with the 
question of hardship by merely re- 
sorting to the tilting of the scales 
though even that course may in con- 
ceivable cases be permissible. He 
examined the evidence carefully and 
held in favour of the landlords be- 


cause the respondent had retired 
from the Government service on a 
salary of Rs. 1,800/- p.m., that he 


drew a pension of over Rs. 500/-, 
that his daughters were married, his 
elder son had set up medical practice 
at Jalgaon, the younger one was tak- 
ing education at Pawai, that no re- 
liable evidence was produced to bear 
out the respondent’s assertion that it 
was necessary for him to live in 
Poona as the climate there suited his 
wife’s ailment of rheumatism and that 


with the means at his disposal, the 
respondent could find alternate ac- 
commodation in Poona. 

4. If the High Court felt that 


there was any particular issue which 
ought to have been considered by the 
Joint Judge but was not considered 
by him, a finding could have been 
called for on that question or the 
order of remand could have been 
limited to that question, That is 
what we propose to do for the rea- 
sons which we will immediately pro- 
ceed to mention. 


5. While the appeal against the 
judgment of the trial Court was 
pending before the learned Joint 
Judge, the respondent filed an appli- 
cation on September 6, 1975 agreeing 
to hand over possession of one of 
the three rooms in his occupation to 
the appellants. The appellants being 
already in possession of a hall on the 
first floor of the building for their 
common use, the respondent’s offer 
was calculated to show that if the 
landlords were given possession of 
one more room, the need of the 2nd 
appellant, in regard to which the 
suit was filed, would be satisfied, Un- 
fortunately, the Joint Judge over- 
looked that application and did not 
pass any orders thereon. What we 
now propose to do is to direct him 
to consider the application and deter- 
mine (i) whether the suit . premises 
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can be conveniently split up and (ii) 
whether the offer made by the res- 
pondent can adequately meet the 
needs of the 2nd appellant, If the 
premises cannot be conveniently split 
up, no further question will arise 
and the suit must succeed, It is 
only if they can be so split up that 
the 2nd question shall have to be 
decided. 


6. We, therefore, allow this appeal 
and set aside the judgment of the 
High Court. We, however, confirm 
the order of remand but modify its 
operation by limiting it to a conside- 
ration of the two questions set out in 
the preceding” paragraph of our judg- 


ment, The findings already recorded 
by the trial Court and the Joint 
Judge on all other questions will 


stand and the appeal shali be dispos- 
ed of in the light of the finding that 
the Joint Judge will record on the 
two issues remanded to him. The 
learned Judge may give liberty to 
the parties to adduce evidence on 
those issues. There will be no order 
as to costs. 

Appeal partly allowed. 
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Amar Nath and others, Appellants 
v. State of Haryana and others, Res- 
pondents. 


Criminal Appeal No, 124 of 1977, 
D/- 29-7-1977. 


(A) Criminal P. C. (1974), Ss. 397 
(2) and 482 — Scope — Revision 
agamst order barred under S, 397 (2) 
— Power under S. 482 not to be 
exercised to defeat the bar. 


Section 482 contains the inherent 
powers of the Court and does not 
confer any new powers but preser- 


ves the powers which the High Court ` 


already possessed. A harmonious 
construction of Ss. 3897 and 482 
would lead to the irresistible conclu- 


_*(Criminal Mise, Petn. No. 6070 of 


1976, D/- 14-2-1977 (Punij)). 
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sion that where a particular order 
is expressly harred under S. 397 (2) 
and cannot be the subject of revi- 
sion by the High Court, then to such 
a case the provisions of Section 482 
would not apply. It is well settled 
that the inherent powers of the 
Court can ordinarily be exercised 
when there is no express provision 
on the subject-matter, Where there 
is an express provision, barring a 
particular remedy, the Court cannot 
resort to the exercise of inherent 
powers. (Para 3) 


(B) Criminal P. C..(1974), Section 
397 (2) — "Interlocutory order” — 
Interpretation of — Order releasing 
some of the accused on perusal of 
police report — Subsequent order 
summoning them held, in circum- 
stances of case, not to be an interlo- 
cutory one: Crl, Misc. Petn. No. 60790 
of 1976, D/- 14-2-1977 (Punj & Har- 
yana), Reversed. 

The term “interlocutory order” in 
5. 397 (2) has been used in a res- 
tricted sense and not in any broad 
or artistic sense. It merely denotes 
orders of a purely interim or tempo- 
rary nature which do not decide or 
touch the important rights or the lia- 
bilities of the parties. Any order 
which substantially affects the right 
of the accused, or decides certain 
rights of the parties cannot be said 
to be an interlocutory order so as to 
bar a revision to the High Court 
against that order, because that would 
be against the very object which form- 
ed the basis for insertion of this par- 
ticular provision in S. 397. Thus, for 
instance, orders summoning  witnes- 
ses, adjourning cases, passing orders 
for bail, calling for reports and 
such other steps in aid of the pend- 
ing proceeding, may no doubt 
amount to interlocutory orders against 
which no revision would lie under 
Section 397 (2). But orders which 
are matters of moment and which 
affect or adjudicate the rights of the 
accused or a particular aspect of the 
trial cannot be said to be interlocu- 
tory order so as to be outside the 
purview of the revisional jurisdic- 
tion of the High Court. Case law re- 
ferred to. (Para 6) 

The F., I. R. mentioned a number 
of accused persons including the ap- 
pellants as having participated in the 
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occurrence which resulted in the 
death of the deceased, The police, 
after holding investigations, submit- 
ted a charge-sheet against the other 
accused persons except the appel- 
lants against whom the police opined 
that no case at all was made out. 
The Judicial Magistrate, who after 
perusing the report set the appellants 
at liberty after having accepted the 
report, A revision petition filed by 
the complainant before the Sessions 
Judge against the order of the Magis- 
trate releasing the appellants was 
dismissed, The informant then filed 
a regular complaint before the Judi- 
cial Magistrate against all the ac- 
cused including the appellants which 
was also dismissed on merits. The 
Sessions Judge in revision, however, 
set aside the order dismissing the 
complaint and ordered further in- 
quiry. The Magistrate on receiving 
the order of the Sessions Judge sum- 
moned the appellants straightway 
which meant that the appellants were 
to be put on trial. The petition 
under S, 482 and S. 397 against the 
order of the Magistrate was dismiss- 
ed by the High Court on the ground 
that the order summoning the appel- 
lants was an interlocutory one. 


Held, that the order of the Magis- 
trate summoning the appellants was 
one which was a matter of moment. 
If the appellants were not summon- 
ed, then they could not have faced 
the trial at all. but by compelling 
the appellants to face a trial with- 
out proper application of mind could 
not be held to be an interlocutory 
matter but one which decided a seri- 
ous question as to the rights of the 
appellants to be put on trial. That 
being the position, a revision against 
the order was fully competent under 
S. 397 (1) or under S, 482, because 
the scope of both these sections in a 
matter of this kind is more or less 
the same. Crl. Mise. Petn. No. 6070 
of 1976, D/- 14-2-1977 (Punj & Har), 
Reversed. (Paras 10 & 11) 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 9 
AIR 1969 Delhi 85 (FB) 9 
AIR 1968 SC 733: (1968) 2 SCR 685: 

1968 Cri LJ 876 
AIR 1967 SC 799 
AIR 1960 All 692 (FB) 
AIR 1960 Cal. 190 
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[Prs. 1-2] Amar Nath v. State of Haryana (Fazal Ali J.) 


A.LR, 

AIR 1959 J & K 139 9 
AIR 1920 Lah 326 9 
Mr. D. Mookerjee, Sr. Advocate 


(Mr. D. N. Mukherjee, Advocate with 
him), for Appellants; Mr. H. S. Mar- 
wah, Advocate (for No. 1) and M/s, 
Anand Prakash and S. C., Patel, Ad- 
vocates, (for No. 2), for Respondents. 


FAZAL ALI, J.:-— This appeal by 
special leave involves an important 
question as to the interpretation, 
Scope, ambit and connotation of the 
word “interlocutory order” as appear- 
ing in sub-s, (2) of S. 397 of the 
Code of Criminal Procedure 1973. 
For the purpose of brevity, we shall 
refer to the Code of Criminal Proce- 
dure, 1898 as “the 1898 Code’, to 
the Code of Criminal Procedure, 1898 
as amended in 1955 as “the 1955 
Amendment” and to the Code of Cri- 
minal Procedure, 1973 as “the 1973 
Code”, The appeal arises in the fol- 
lowing circumstances, 


2. An incident took place in vil- 
lage Amin on April 23, 1976 in the 
course of which three persons died 
and F.I. R. No. 139 dated April 23,- 
1976 was filed at police station 
Butana, District Karnal at about 5-30 
P.M. The F.I R. mentioned a num- 
ber of accused persons including the 
appellants as having participated in 
the occurrence which resulted in the 
death of the deceased, The police, 
after holding investigations, submit- 
ted a charge-sheet against the other 
accused persons except the appellants 
against whom the police opined that 
no case at all was made out as no 
weapon was recovered nor was there 
any clear evidence about the partici- 
pation of the appellants, The police 
thus submitted its final report under 
S. 173 of the 1973 Code in so far as 
the appellants were concerned. The 
report was placed before Mr. B. K. 
Gupta the Judicial Magistrate 1st 
Class, Karnal, who after perusing the 
same set the appellants at liberty after 
having accepted the report. It ap- 
pears that the complainant filed are- 
vision petition before the Additional 
Sessions Judge, karnal against the 
order of the Judicial Magistrate, ist 
Class, Karnal releasing the appellants, 
but the same was dismissed on July 
3, 1976. The informant filed a regular 
complaint before the Judicial Magis- 
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trate, Ist Class, on July 1, 1976 against 
all the 11 accused including the ap- 
pellants, The learned Magistrate, 
after having examined the complain- 
ant and going through the record, 
dismissed the complaint as he was 
satisfied that no case was made 
out against the appellants. There- 
after the complainant took up the 
matter in revision before the Sessions 
Judge, Karnal, who this time accept- 
ed the revision petition and remand- 
ed the case to the Judicial Magistrate 
for further enquiry. On November 
15, 1976, the learned Judicial Magis- 
trate, on receiving the order of the 
Sessions Judge, issued summons to 
the appellants straightway. The ap- 
pellants then moved the High Court 
under S. 482 and S., 397 of the 1973 
Code for quashing the order of the 
Juicial Magistrate mainly on the 
ground that the Magistrate had issu- 
ed the summons in a mechanical 
manner without applying his judicial 
mind to the facts of the case, The 
High Court dismissed the petition in 
limine and refused to entertain it on 
the ground that as the order of the 
Judicial Magistrate dated November 
15, 1976 summoning the appellants 
was an interlocutory order, a revi- 
sion to the High Court was barred by 
virtue of sub-s, (2) of S. 397 of the 
1973 Code. The learned Judge fur- 
ther held that as the revision was 
barred, the Court could not take up 
the case under S, 482 in order to 
quash the very order of the Judicial 
Magistrate under S, 397 (1) of the 
1973 Code otherwise. the very object 
of S. 397 (2) would be defeated 


3. While we fully agree with the 
view taken by the learned Judge that 
where a revision to the High Court 
against the order of the Subordinate 
Judge is expressly barred under sub- 
s. (2) of S. 397 of the 1973 Code the 
inherent powers contained in 5. 482 
would not be available to defeat the 
bar contained in S. 397(2), Section 482 
of the 1973 Code contains the inhe- 
rent powers of the Court and does 
not confer any new powers but pre- 
serves the powers which the High 
Court already possessed. A harmo- 
nious construction of Ss. 397 and 482 
would lead to the irresistible conclu- 


sion that where a particular order is 
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expressly barred under S., 397 (2) and 
eannot be the subject of revision bv 
the High Court, then to such a case 
the provisions of S. 482 would not 
apply. It is well settled that the in- 
herent powers of the Court can ordi- 
narily be exercised when there is no 
express provision on the subject- 
matter. Where there is an express 
provision, barring a particular re- 
medy, the Court cannot resort to the! 
exercise of inherent powers. 


4. So far as the second plank of 
the view of the learned Judge that 
the order of the Judicial Magistrate 
in the instant case was an interlocu- 
tory order is concerned, it is a mat- 
ter which merits serious considera- 
tion. A history of the criminal] legis- 
lation in India would manifestly re- 
veal that so far the Code of Crimi- 
nal Procedure is concerned both in 
the 1898 Code and 1955 amendment 
the widest possible powers of revi- 
sion had been given to the High 
Court under Ss. 435 and 439 of those 
Codes. The High Court could exa- 
mine the propriety of any order — 
whether final or interlocutory—passed 
by any Subordinate Court in a crimi- 
nal matter. No limitation and restric- 
tion on the powers of the High Court 
were placed. But this Court as also 
the various High Courts in India, by 
along course of decisions, confined 
the exercise of revisional powers only 
to eases where the impugned order 
suffered from any error of law or 
any legal infirmity causing injustice 
or prejudice to the accused or was 
manifestly foolish or perverse, These 
restrictions were placed by the case 
law, merely as a rule of prudence ra- 
ther than a rule of law and in suit- 
able eases the High Courts had the 
undoubted power to interfere with 
the impugned order even on facts. 
Sections 435 and 439 being identical 
in the 1898 Code and‘ 1955 insofar as 
they are relevant run thus: 


"435 (1) The High Court or any 
Sessions Judge or District Magistrate, 
or any Sub-divisional Magistrate em- 
powered by the State Govt. in this be- 
half, may call for and examine the 
record of any proceeding before any 
inferior criminal Court situate with- 
in the local limits of its or his juris- 
diction for the purpose of satisfying 


2188 S.C. [Prs. 4-6] Amar Nath v. State of Haryana (Fazal Ali J) 


itself or himself as to the correctness, 
legality or propriety of any finding, 
sentence or order recorded or passed, 
and -as to the regularity of any pro- 
ceedings of such inferior Court ...... 

“439. (1) In the case of any pro- 
ceeding the record of which has been 
called for by itself or which has 
been reported for orders, or which 
Otherwise comes to its knowledge, 
the High Court may, in its discretion, 
exercise any of the powers conferred 
on a Court of appeal by Sections 423, 
426, 427 and 428 or on a Court by 
section 338, and may enhance the 
sentence: and, when the Judges com- 
posing the Court of revision are 
equally divided in opinion, the case 
shall be disposed of in manner pro- 
vided by Section 429. 


(2) No order under this section shall 
be made to the prejudice of the ac- 
cused unless he has had an opportu- 
nity of being heard either personally 
or by pleader in his own defence.” 
In fact the only rider that was put 
under Section 439 was that where 
the Court enhanced the sentence the 
accused had to be given an opportu- 
nity of being heard. 


5. The concept of an interlocutory 
order qua the revisional jurisdiction 
of the High Court, therefore, was 
completely foreign to the earlier 
Code. Subsequently it appears that 
there had been large number of ar- 


rears and the High Courts were 
flooded with revisions of all kinds 
against interim or interlocutory 


orders which Jed to enormous delay 
in the disposal of cases and exploita- 
tion of the poor accused by the af- 
fluent prosecutors, Sometimes -in- 
terlocutory orders caused harassment 
to the accused by unnecessarily pro- 
tracting the trials. It was in the 
background of these facts that the 
Law Commission dwelt on this aspect 
of the matter and in the 14th and 
41st reports submitted by the com- 
mission which formed the basis of 
the 1973 Code the said commission 
suggested revolutionary changes to 
be made in the powers of the High 
Courts. The recommendations of the 
commission were examined carefully 
by the Government, keeping in view, 
the following basic considerations: 
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“(i) an accused person should get a 
fair trial in accordance with the ac- 
cepted principles of natural justice; 

(ii) every effort should be made to 
avold delay in investigation -and trial 
which is harmful not only to the in- 
dividuals involved but also to so- 
ciety; and 

(ili) the procedure should not be 

complicated and should, to the ut- 
most extent possible, ensure fair deal 
to the poorer sections of the commu- 
nity.” 
This is clearly mentioned in the 
Statement of Objects and Reasons ac- . 
companying the 1973 Code, Clause 
(d) of Paragraph 5 of the Statement 
of Objects and Reasons runs thus: 

“the powers of revision against in- 

terlocutory orders are being taken 
away, as it has been found to be one 
of the main contributing factors in 
the delay of disposal of criminal 
cases,” 
Similarly, replying to the debate in 
the Lok Sabha on sub-clause (2) of 
Clause 397, Shri Ram Niwas Mirdha, 
the Minister concerned, observed as 
follows: 


“It was stated before the Select 

Committee that a large number of 
appeals against interlocutory orders 
are filed with the result that the ap- 
peals got delayed considerably. Some 
of the more notorious cases concern 
big business persons, So, this new 
provision was also welcomed by most 
of the witnesses as well as the Select 
Committee. This was a 
well-thought out measure so we do 
not want to delete it.” 
Thus it would appear that S. 397 (2) 
was incorporated in the 1973 Code 
with the avowed purpose of cutting 
out delays and ensuring that the ac- 
cused persons got a fair trial with- 
out much delay and the procedure 
was not made complicated. Thus the 
paramount object im inserting this 
new provision of sub-s, (2) of S. 397 
was to safeguard the interest of the 
accused. 

6. Let us now proceed to inter- 
pret the provisions of S. 397 against 
the historical background of these 
facts. Sub-section (2) of S. 397 of the 
1973 Code may be extracted thus: 

“The powers of revision conferred 
by sub-section (1) shall not be exer- 
cised in relation te any interlocutory 
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order passed in any appeal, 
trial or other proceeding.” 


The main question which falls for 
determination in this appeal is as to 
what is the connotation of the term 
“interlocutory order” as appearing in 
sub-s. (2) of S. 397 which bars any 
revision of such an order by the 
High Court. The term “interlocutory 
order” is a term of well-known Jfegal 
significance and does not present any 
serious difficulty, It has been used 
in various statutes including the Code 
of Civil Procedure, Letters Patent of 
the High Courts and other like sta- 
tutes. In Websters New World Dic- 
tionary “interlocutory” has been de- 
fined as an order other than final de- 
cision, Decided cases have laid down 
that interlocutory orders to be ap- 
pealable must be those which decide 
the rights and liabilities of the par- 
ties concerning a particular aspect. It 
seems to us that the term “interlocu- 
tory order” in S, 397 (2) of the 1973 
Code has been used in a restricted 


inquiry, 


sense and not in any broad or artis- 


tic sense. It merely denotes orders 
of a purely interim or temporary na- 
ture which do not decide or touch 
the important rights or the liabilities 
of-the parties, Any order which sub- 
stantially affects the rights of the ac- 
cused, or decides certain rights of the 
parties cannot be said to be an inter- 
locutory order so as to bar a revi- 
sion to the High Court against that 
order, because that would be against 
the very object which formed the 
basis for insertion of this particular 
provision in S. 397 of the 1973 Code. 
Thus, for instance, orders summon- 
ing witnesses. adjourning cases, pass- 
ing orders for bail, calling for re- 
ports and such other steps in aid of 
the pending proceeding, may no doubt 
amount to interlocutory orders against 
which no revision would lie under 
Section 397 (2) of the 1973 Code. 
But oruers which are matters of mo- 
ment and which affect or adjudicate 
the rights of the accused or a parti- 
cular aspect of the trial cannot be 
said to be interlocutory order so as 
to be outside the purview of the re- 
visional jurisdiction of the High 
Court. 3 


7. In Central Bank of India v. 
Gokal Chand, AIR 1967 SC 799 at 
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p. 800 this Court while describing 
the incidents of an interlocutory 
order, observed as follows: 

“Ir the context of S. 38 (1), the 
words “every order of the Control- 
ler made under this Act’, though 


very wide, do not include interlocu- 
tory orders, which are merely pro- 
cedural and do not affect the rights 
or liabilities of the parties. Ina pend- 
ing proceeding, the Controller, may 
pass many interlocutory orders under 
Ss. 36 and 37, such as orders regard- 
ing the summoning of witnesses, dis- 
covery, production and inspection of 
documents, issue of a commission for 
examination of witnesses, inspection 
of premises, fixing a date of hearing 
and the admissibility of a document 
or the relevancy of a question, All 
these interlocutory orders are steps 
taken towards the final adjudication 


and for assisting the parties in the 
prosecution of their case in the 
pending proceeding: they regulate 


the procedure only and do not affect 
any right or liability of the parties.” 
The aforesaid decision clearly illus- 
trates the nature and incidents of an 
interlocutory order and the in- 
cidents given by this Court constitute 
sufficient guidelines to interpret the 
connotation of the word “interlocu- 
tory order’ as appearing in sub-sec- 
tion (2) of S. 397 of the 1973 Code. 

8. Similarly in a later case in 
Mohan Lal Magan Lal Thacker v. 
State of Gujarat, (1968) 2 SCR 685: 
(AIR 1968 SC 733) this Court point- 
ed out that the finality of an order 
could not be judged by correlating 
that order with the controversy in 
the complaint, The fact that the 
controversy still remained alive was 
irrelevant. In that case this Court 
held that even though it was an in- 
terlocutory order, the order was a 
final order. 


§. Similarly in Baldevdas v. Fil- 
mistan Distributors (India) Pvt. Ltd., 
(AIR 1970 SC 406) while interpreting 
the import of the words “case decid- 
ed” appearing in S. 115 of the Code 
of Civil Procedure, this Court observ- 
ed as follows: 

"A ease may be said to be decided, 
if the Court adjudicates for the pur- 
poses of the suit some: right or obli- 
gation of the parties in controversy.” 
Apart from this it would appear that 
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under the varicus provisions of the 
Letters Patent of the High Courts 
in India, an appeal lies to a Division 
Bench from an order passed by a 
single Judge and some High Courts 
have held that even though the 
order may appear to be an interlocu- 
tory one where it does deeide one of 
the aspect of the rights of the par- 
fies it is, appealable. For instance, 
an order of a single Judge granting 
a temporary injunction was held by 
a Full Bench of Allahabad High 
Court in Standard Class Beads Fac- 
tory v. Shri Dhar, AIR 1960 All 692 
as not being an interlocutory order 
having decided some rights of the 
parties and was, therefore, appeal- 
able. To the same effect are the de- 
cisions of the Calcutta High Court in 
Union of India v. Khetra Mohan 
Banerjee, ATR 1960 Cal 190 of the 
Lahore High Court in Gokal Chand 
v. Sanwal Das AIR 1920 Lah 326 of 
the Delhi High Court in Besum Aftab 
Zamani v, Shri Lat Chand Khanna, 
AIR 1969 Delhi 85 (FB) and of the 
Jammu & Kashmir High Court in 
Har Parshad Wali v. Naranjan Nath 
Matoo, AIR 1959 J & K 139. 


10. Applying the aforesaid tests, 
Tet us now see whether the order 
impugned in the instant case can be 
said to be an interlocutory order as 
held by the High Court, In the first 
place, so far as the appellants are 
concerned, the police had submitted 
its final report against them and they 
were released by the Judicial Magis- 
frate, A revision against that order 
to the Additional Sessions Judge pre- 
ferred by the complainant had failed. 
Thus the appellants, by virtue of 
the order of the Judicial] Magistrate 
as affirmed by the Additional Ses- 
sions Judge acquired a valuable right 
of not being put on trial unless a pro- 
per order was made against them. 
Then came the complaint by respon- 
dent No, 2 before the Judicial Magis- 
trate which was also dismissed on 





ston however, 
dismissing the complaint and ordered 
The Magistrate on 


appellants were to be put on trial. 
So long as the Judicial Magistrate 
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had not passed this order, no pro- 
ceedings were started against the ap- 
pellants, nor were any such proceed- 
ings pending against them, It was 
only with the passing of the impugn- 
ed order that the proceedings started 
and the question of the appellants 
being put up for trial arose for the 
first time, This was undoubtedly a 
valuable right which the appellants 
possessed and which was being denied 
to them by the impugned order, It 
cannot, therefore, be said that the 
appellants were not at all prejudiced, 
or that any right of their’s was not 
involved by the impugned order, It 
is difficult to hold that the impugn- 
ed order summoning the appellants 
straightway was merely an interlo- 
cutory order which could not be re- 
vised by the High Court under sub- 
sections (1) and (2) of S. 397 of the 
1973 Code. The order of the Judi- 
cial Magistrate summoning the appel- 
lants in the circumstances of. the pre- 
sent case, particularly having regard 
to what had preceded was undoubted- 
ly a matter of moment, and a valu- 
able right of the appellants had been 
taken away by the Magistrate in 
passing an order prima facie in sheer 
mechanical fashion without applying 
his mind, We are, therefore satis- 
fied that the order impugned was one 
which was a matter of moment and 
which did involve a decision regard- 
ing the rights of the appellants, If 
the appellants were not summoned, 


then they could not have faced the 


trial at all, but by compelling the ap- 
pellants to face a trial without pro- 
per application of mind cannot be 
held to be an interlocutory matter 
but one which decided a serious 
question as to the rights of the ap- 
pellants to be put on trial, 

11. For these reasons, the order 
of the Judicial Magistrate, 1st Class, 
Karnal dated November 15, 1976 can- 
not be said to be an interlocutory 
order and does not fall within the 
mischief of sub-s. (2) of S. 397 of 
the 1973 Code and is not covered by 
the same. That being the position, a 
revision against this order was fully 
competent under S, 397 (1) or under 
Section 482 of the 1973 Code, be- 
cause the scope of both these sec- 
tions in a matter of this kind is more 
or less the same. 
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12. As we propose to remand this 
case to the High Court to decide the 
revision on merits, we refrain from 
making any observation regarding 
the merits of the case. The appeal 
is, therefore, allowed, the order of 
the High Court dated February 14, 
1977 refusing to entertain the revi- 
sion petition of the appellants is set 
aside, The High Court is directed to 
admit the revision petition filed by 
the appellants and to decide it on 
merits in accordance with the law. 

Appeal allowed. 





AIR 1977 SUPREME COURT 2191 
(From: Punjab & Haryana)* 


N. L. UNTWALIA AND S. 
MURTAZA FAZAL ALI, JJ. 


Miran Devi, Appellant v. Birbal 
Dass, Respondent. 


Civil Appeal No. 1984 of 1969, D/- 
27-7-1977. 


(A) East Punjab Urban Rent Res- 
triction Act (3 of 1949), S. 4 (2) (a) 
— Basic rent — Fixation — Phrase 
“in similar circumstances” qualifies 
and governs both expressions ‘the 
same’ and ‘similar accommodation’ — 
Change in circumstances — What 
constitutes — Determination of fair 
rent. 


For arriving at the figure of basic 
rent the prevailing rate of rent in 
the locality for the same building 
has got to be determined, But such 
prevailing rate payable for the same 
building before the Ist January. 1939 
can form the basis of the fixation of 
the basic rent only when the same 
building was in existence in similar 
circumstances during that period. 
Identical will be the position with re- 
ference to the prevailing rate of 
rent for similar accommodation. 

(Para 3) 

The development of -the locality 
would undoubtedly be a change in 
the circumstances and it would be so 
if there has been an appreciable and 
substantial development of the pre- 
mises or the building by alterations 


“(Civil Revn. No. 120 of 1969, D/- 
11-4-1969 (Puni). 
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Miran Devi v. Birbal Dass (Untwalia J.) 
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or new constructions after the lst 
January, 1939. A general increase in 
the size and prosperity of the town 
will not be sufficient to take the 
case out of the ambit of Clause (a). 
ALR 1966 Punj 387 (FB), Rel. on. 
(Para 4) 
If the building is a developed one 
made so by substantial alterations, 
additions or new constructions then 
the fixation of fair rent under See- 
tion 4 may have to be made on dif- 
ferent considerations. But if there 
has been no development of the lo- 
cality or the building since after 
the Ist January, 1939 then the pre- 
vailing rate of rent fer the same or 
similar accommodation as was there 


before the ist January, 1939 will 
have to be taken inte account in 
fixing the fair rent. (Para 4) 


(B) Constitution of India, Art. 136 


— Appeal by special leave — Con- 
eurrent findings of fact by lower 


Courts — No interference by Sup- 
reme Court when they do not suffer 
from any infirmity of law, (Para 5) 

(C) East Punjab Urban Rent Res- 
triction Act (3 of 1949), S, 4 — De- 
termination of fair rent — Date from 
which it can be enforced, 

Although S. 4 does not say as to 
which date the fair rent fixed has to 
come into force, ordinarily and gene- 
rally it is to be from the date of the 
application. But there may be cir- 
cumstances justifying the fixation of 
another date. Where the Rent Con- 
troller had upheld the agreed rate of 
rent of Rs, 175/- P.M. but the Dis- 
trict Judge fixed the fair rent at 
Rs, 4.50 P. M. in his appellate order 
passed on January 16, 1959, it was 
held in the cireumstances of this case 
that the date of the order of the 
District Judge would be an appro- 
priate one for enforcement of the 
fair rent as fixed by him. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 Puni 387: 68 Pun LR 335 

(FB) 4 

Mr, V. C. Mahajan, Sr. Advocate 
(Miss Kamlesh Bansal, Advocate with 
him), for Appellant; Mr B. D. 
Sharma, Advocate, for Respondent. 

UNTWALIA, J.:— This is an ap- 
peal by special leave by the land 
lady of a shop situated in Timber 
market in the town of Hissar in the 
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State of Haryana. Respondent took 
the shop on rent of Rs, 175/- per 
month plus the taxes on the basis of 
arent note executed by him in fa- 
vour of the appellant on November 
2, 1962. On November 24, 1967, he 
filed an application under Sec, 4 of 
the East Punjab Urban Rent Res- 
triction Act, 1949 — hereinafter call- 
-ed the Act, for fixation of the fair 
rent of the building. The Senior Sub 
Judge, Hissar acting as the Rent 
Controller under the Act, found the 
evidence adduced by the respondent 
insufficient to enable him to fix the 
basic rent under sub-s. (2) of S. 4 of 
the Act, In that view of the matter, 
he upheld the contractual rate of 
rent of Rs. 175/- per month and ad- 
ding ‘to that Rs. 10.15 paise on ac- 
count of tax fixed the fair rent at 


Rs. 185.15 per month, The respon- 
dent went up in appeal before the 
District Judge, Hissar who by his 


order dated January 16, 1969 allow- 
ed the appeal and fixed Rs. 54/- per 
annum i.e. Rs, 4.50 per month as 
the fair rent of the buildings. The 
appellant’s revision before the High 
Court was dismissed on April 11, 
1969. Hence this appeal. 


2. Mr. V. CŒ. Mahajan, learned 
counsel for the appellant submitted 
that the town of Hissar and the loca- 
lity where the shop is situated had 
considerably improved after Ist Janu- 
ary. 1939. Material improvements 
were made in the shop premises 
after that date. The improved struc- 
tures. counsel submitted, which were 
standing when the shop was let out 
on rent were not there in the year 
1938 In that view of the matter 
it could not be held that the prevail- 
ing rate of rent in the locality for 
the same or similar accommodation 
during the 12 months prior to the Ist 
January, 1939 in similar circumstan- 
pe was Rs. 3/- per month as errone- 
jously held by the District Judge 
lunder Clause (a) of sub-section (2) of 
‘Section 4 of the Act. Mr. B. D. 
ISharma, learned counsel for the res- 
Ponari however, submitted that the 
irent had been fixed taking into ac- 
count the prevailing rate for the 
same shop which was in existence be- 
fore the lst January, 1939. The 
phrase “in similar circumstances” oc- 
eure in Clause (a) governs only 
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-of the 


A.I. B. 
“similar accommodation” and > not 
the word “same”. Mr. Sharma fur- 
ther submitted that even assuming 


to be otherwise, the learned District 
Judge had arrived at a finding of 
fact on appreciation of the entire 
materials in the records of this case, 
the circumstances prevailing at the 
time of the making of the application 
by the respondent for fixation of 
fair rent were similar to those pre- 
vailing before the Ist January. 1939. 
The finding of fact arrived at by the 
District Judge could not be and has 
not been interfered by the High 
Court in revision. There is no such 
error of law in the judgments of the 
either of the Courts below which 
would justify this Court’s arriving at 
a different conclusion. 


3. We shall read the relevant por- 
tion of sub-section (2) of Sec. 4 of 
the Act. It says: 


“In determining the fair rent under 
this section, the Controller shall first 
fix a basic rent taking into conside- 
ration— 

(a) the prevailing rates of rent in 
the locality for the same or similar 
accommodation in similar circumstan- 


ces during the twelve months prior 
to the Ist January, 1939: and 
(b) the rental value of = such 


building or rented land if entered in 
property tax assessment register of 
the municipal, town or notified area 
committee, cantonment: board, as the 
case may be. relating to the period 
mentioned in Clause (a).” 

Clause (b) admittedly was not appli- 
cable to this case as there was no 
property tax assessed in respect of 
this building prior to the 1st Janu- 
ary, 1939. The decision and the case 
of fixation of the basic rent had to 
be judged with reference to Clause 
(a) only. In our opinion the phrase 
tin similar circumstances” occurring 
in the said clause qualifies and gov- 
erns both the expressions, namely, 
“the same” and “similar accommoda- 
tion.” For arriving at the figure of 
basic rent the prevailing rate of rent 
in the locality for the same building 
has got to be determined. But such 
prevailing rate payable for the same 
building before the ist Jan.. 1939 can 
form the basis of the fixation 
basic rent only when 
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the same building was in exis- 
tence in similar circumstances during 
that period. Identical will be the 
position with reference to the pre- 
vailing rate of rent for similar ac- 
commodation. 


4. The Full Bench of the Punjab 
High Court has pointed out in 
Chanan Singh v. Sewa Ram, 68 Pun 
LR 335: (AIR 1966 Punj 387) that a 
change in the character of a locality 
from undeveloped to developed one 
will constitute a change of circum- 
stances,’ It had also been observed 
by Falshaw, C, J. in his judgment at 
page 340 (of Pun LR): (at p. 389 of 
ATR): 


“I should certainly not be prepared 


to extend the meaning in this con- 
text further than the above, and to 
hold that a genera! increase in the 


size and prosperity of the town could. 


be taken into account where the loca- 
lity in question still remains much 


as it was in 1938 whether it was a 
predominantly shopping or residen- 
tial centre.” 


We would add that the development 
of the locality would undoubtedly be 
a change in the circumstances and it 
would be so if there has been an ap- 
preciable and substantial development 
of the premises or the building by 
lalterations or new constructions after 
the Ist Jan., 1939. A general increase 
in the size and prosperity of the 
town will not be sufficient to take 
he case out of the ambit of Cl. (a). 
The purpose and the intention of the 
Legislature is not to permit a land- 
lord to charge any fabulously increas- 
ed existing rate as compared to the 
rate of rent prevailing before the 
ist January, 1939 merely because 
there has been a general prosperity 
of the town where the building is 
situated. It is a matter of common 
experience that due to the increase 
in the population, development and 
advancement of the country as a 
whole, and several such factors there 
has been a general prosperity and in- 
crease in the population of almost 
each and every town in our country, 
leading to substantial increase in the 
rate of rent due to the increased de- 
mands over-stepping the correspond- 
ing availability of the buildings, It 
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is to prevent the charging of exorbi- 
tent rent in such a situation the 
legislature, in its wisdom, thought it 
expedient to provide for a restriction 
in the demand for increased rent, If 
the building is a developed one, 
made so by substantia] alterations, 
additions or new constructions then 
the fixation of fair rent under Sec- 
tion 4 may have to be made on dif- 
ferent considerations, But if there 
has been no development of the loca- 
lity or the building since after the 
(st January, 1939 then the prevailing 
rate of rent for the same or similar 
accommodation as was there before 
the Ist January, 1939 will have to 
be taken into account in fixing the 
fair rent. l 

5. Mr. Mahajan took us through 
the Rent Note executed by the respon- 
dent, the spot inspection report dated 
11-5-1967 of the thensub-Judge Hissar 
and other relevant pieces of evidence. 
He submitted that the Rent Controller 
was right in his view that the evi- 
dence on both the relevant points 
under Clause (a) was missing and in 
absence of such evidence he was 
justified in upholding the agreed 
rate of rent. We have given due con- 
sideration to the matter after 


care- 
ful perusal of all the three judg- 
ments, namely, those of the Rent 


Controller, the District Judge and the 
High Court. We have also perused 
with care the evidence and the mate- 
riais which were placed before us on 
behalf of the parties, We felt con- 
strained to do so especially in this 
case, as the fair rent fixed by the 
District Judge from the date of the 
filing of the application by the res- 
pondent was so shockingly low as 
compared to the agreed rate of rent 
that apparently it appeared that great 
iniustice had been done to the land- 
lady. On the other hand, the agreed 
rate of rent on the facts and in the 
circumstances of the case appeared 
to be exorbitantly high. It was not 
possible in the teeth of the law 
which is engrafted in Section 4 of 
the Act to strike a mean and make 
any other kind of just or proper 
order, Ultimately we felt constrain- 
ed to arrive at the conclusion, though 
somewhat reluctantly and hesitating- 
ly, that the findings of fact arrived 
at by the District Judge as affirmed 
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iby the High Court do not suffer 
from any infirmity of law to enable 
us to interfere with his order. On 
appreciation of the evidence adduced 
iby the respondent and believing it 
the finding recorded by the District 
‘J udge is that the respondent had suc- 
ceeded in proving the prevailing rate 
‘of rent of the demised premises to 
‘be Rs 36/- per annum and it was so 
in similar circumstances during the 
year 1938, Over the said prevailing 
irate, he has allowed the increase of 
50% in accordance with sub-sec. (5) 
of Section 4 of the Act, The High 
Court in revision has affirmed the de- 
cision of the District Judge on the 








question of fixation of basic rent. 
We do not find any justification to 
interfere with it: We would, how- 


ever, change the date of fixation of 
fair rent payable by the respondent 
to the appellani. Although, in terms, 
the fourth section of the Act does 
not say as to from which date the 
fair rent fixed has to come in force, 
ordinarily and generally it is to be 
from the date of the application. But 
there may be circumstances justify- 
ing the fixation of another date. We 
think there are special circiumstan~ 
ces existing in this case. The Rent 
Controller had -upheld the agreed 
rate of rent. The District Judge fixed 
ithe fair rent in his appellate order 
passed on January 16, 1969. We think 
in the circumstances of this case the 
date of the order of the District 
Judge would be an appropriate one 
for enforcement of the fair rent as 
fixed by him. We accordingly, modify 
the order to this extent- only that 
the fair rent fixed by the District 
Judge will be effective not from the 
date of the application but from the 
date of the appellate order of the 
District Judge. Subject to this modi- 
fication, the appeal fails and is dis- 
missed, but in the circumstances with- 
out costs. 


Appeal dismissed. 
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AIR 1977 SUPREME COURT 2194 
(From: Gujarat)* 
Y. V. CHANDRACHUD AND 
P. S. KAILASAM, JJ. 
The Additional Commissioner of In- 
come-tax, Gujarat, Ahmedabad, Appel- 


lant v. M/s. Swastik Mineral Corporation, 
Ghandidham, Respondent. 


Civil Appeal No. 439 of 1973, D/- 29-7- 
1977. 

Income-tax Act (1961), S. 271 (1) (o) — 
Gmission of word “deliberately” and in- 
sertion of Explanation in 1964 —— Income- 
tax Appellate Tribunal setting aside 
penalty levied and confirmed — Held, 
Tribunal ought to have considered the 
amendments — However, it was not a fit 
case for asking the Tribunal to make a 


reference to the High Court. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1782: 76 JTR 696 2 


CHANDRACHUD, J. :—- This is an ap- 
peal by special leave from a judgment of 
the Gujarat High Court dated March 2, 
1972 rejecting an application filed by the 
appellant, the Additional Commissioner of 
Income-tax, Ahmedabad, under S. 256 (2) 
of the Income-tax Act. 1961, asking that 
the Income-tax Appellate Tribunal be 
directed to refer a certain question of 
law to the High Court. 

2. The Tribunal has set aside the 
penalty of Rs. 7,500/- levied on the asses- 
see by the Income-tas Officer and con- 
firmed by the Inspecting Assistant Com- 
missioner, following a judgment of this 
Court in C. I. T. v. Anwar Ali, 76 ITR 
696: (ATR 1976 SC 1782). We see the 
plausibility of Mr. Ahuja’s submission on 
behalf of the appellant, that the Tribunal 
appears to have overlooked the amend- 
ment made by Act 5 of 1964 to S. 271 of 
the Income-tax Act, 1961. The word 
“deliberately”, which occurred in the un- 
amended section, was omitted by the am- 
endment and an explanation was added to 
that section which was previously not 
there. These amendments, undoubtedly, 
ought to have been considered by the Tri- 
bunal, but taking an overall view of the 
matter we are unable to agree that this 
is a fit case for asking the Tribunal to 
make a reference to the High Court. “We 
would only like to add that the circum- 
stance that we are dismissing this appeal, 





*(From judgment of Gujarat H. C., D/- 
2-3-1972). 
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shall not be construed as our approval of 

the Tribunal’s judgment. 
3. The appeal is accordingly dismissed. 
Appeal dismissed. 


AIR 1977 SUPREME COURT 2195 
= 1977 LAB. I. C. 1535 


(From: Industrial Tribunal (ID 
Lucknow)* 


V. R. KRISHNA IYER, A. C. 
GUPTA AND N, L. UNTWALIA, 
JJ 


M/s. Tarzan Hosiery (P) Ltd., Ap- 
pellant v. Their Workmen, Respon- 
dents. 

Civil Appeal No. 1540 (NL) of 1970, 
D/- 6-1-1976. 

Constitution of India, Art. 136 — 
Appeal by special leave — Appeal 
arising out of a dispute relating to 
closure of business — Agreement be- 
tween parties regarding amount of 
elosure compensation — Management 
also agreeing to purchase the goods 
manufactured by those workers in 
preference to other manufacturers — 
Appeal disposed of in terms of agree- 
ment. (Industrial Disputes Act (1947), 
Ss. 18 and 25FFF). 

(Paras 3, 4, 6) 


KRISHNA IVER, J.:— This appeal 
by special leave is aimed at the vali- 
dity of an award dated January 23, 
1970 made by the Industrial Tribunal 
(II) at Lucknow. According to the 
Management, it had two factories one 
at Calcutta and the other at Kanpur. 
The subject-matter of this appeal re- 
lates to the Kanpur factory which 
had on its muster rolls twenty eight 
workmen, This factory was closed, 
according to the Management’s case, 
after payment of closure compensa- 
tion in terms of the provisions of the 
Industrial Disputes Act. Seven- 
teen workmen received the compen- 
sation but eleven did not, Out of 
this latter category, one is no more 
and the remaining ten disputed the 
case of closure and contended that it 
was a make-believe. The State Gov- 
ernment made a reference of the 


*(From an award passed by Indus- 
trial Tribunal (ID Lucknow, D/- 
23~1-1970). 
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dispute which thus arose between the 
workmen and the Management to 
the Industrial Tribunal, The award 
of the Tribunal was to the effect 
that there was no bona fide closure 
of the factory and that the workmen 
were entitled to be. reinstated. Against 
these two directions, the appeal has 
been filed. 

2. After having heard counsel for 
the appellant at some length, and on 
certain suggestions made by the 
Court, the parties have come to a 
settlement aided by the statesman- 
like advice of counsel on both sides. 
We appreciate the services of coun- 
sel in this behalf arid proceed to re- 
cord the terms of the settlement, 

3. The appellant undertakes to de- 
posit into Court within one month 
from to-day Rs. 20,000/- on the basis 
of Rs. 2,000/- per worker. This will 
be in addition to the payment direct- 
ed by this Court at the time the 
special leave was granted, which, 
counsel for the appellant says, has 
already been paid. On deposit, this 
sum will be withdrawn by the ten 
workers whose names are as under:— 

1, Ram Chandra; 2. Madan Gopal; 
3. Bishamber Dass; 4. Ujagar Singh; 
5. Tara Singh: 6, Babu Lal; 7. Ram 
Niwas; 8. Ram Sumer Singh; 9. 
Ganga Ram; 10, Gauri Shankar. 


4. The appellant agrees that if the 
ten workers, individually or as a co- 
operative society, manufacture knitted 
goods or knitted fabrics he will buy 
them from them in preference to other 
manufacturers, provided the fabrics 
are of reasonable quality required by 
him and are sold at prices prevailing 
in the market at the time and to the 
extent required by him for his busi- 
ness; that is to say, he will not buy 
from outsiders for the same price 
knitted fabrics of the same quality 
without giving the first offer to the 
ten workmen aforesaid, This agree- 
ment will enure for 16 months from 
to-day. 

5. As a matter of grace, the ap- 
pellant agrees to deposit into court 
the costs of the respondents in this 
appeal. 

6. The appeal is disposed of in | 
the above terms. 

Order accordingly. 
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AIR 1877 SUPREME COURT 2196 
(From: Allahabad)*’ 


P. K. GOSWAMI AND 
JASWANT SINGH, JJ. 


State of Uttar Pradesh, Appellant 
v. Smt. Sarjoo Devi and others, Res- 
pondents, 


Civil Appeal No, 2334 of 1968, D/- 
27-7-1977. 

(A) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tions 212 and 212A (1) — Application 
under — No evidence to show that 
the land in question was customary 
pasture land or customary common 
pasture land — Land recorded as 
“parti fit for cultivation” — Held, 
order of ejectment of the person in 
possession was illegal, ineffective and 
null and void. 

A conjoint reading of the provi- 
sions of Sections 212 and 212A (1) 
would show that the Chairman, mem- 
ber or secretary of a committee refer- 
red to in Section 121 can make an 
application to the Collector for eject- 
ment of a person only if the land 
of which he is in possession is of the 
description specified in Section 212 
i.e. (1) if it was recorded as custo- 
mary pasture land or (2) if it was a 
customary common pasture land. 

(Para 5) 

The evidence adduced in the in- 
stant case does not at all show that 
the suit land was recorded as custo- 
mary pasture land nor does it show 
that it was in fact customary com- 
mon pasture land. On the contrary, 
the States own record clearly nega- 
tives its case, In copies of settlement 
Khatoni of 1323 Fasli, the land in 
question is clearly recorded as ‘Parti’ 
with long thatching grass. Again in 
Khatoni of 1357 Fasli (1950 A. D.), 
the land is recorded as “Parti fit for 
cultivation”, Therefore the order of 
Sub-Divisional Officer directing the 
ejectment of the person in possession 
of the land in question was wholly 
illegal, ineffective, null and void and 
not at all binding on him. (Para 5) 

(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), Sec- 
tion 212A (1) and (7) — Order of 


*(Second Appeal No, 3257 of 1960, 


D/- 5-2-1968 (A). 
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ejectment under S, 212A (1) is not 
inal —- Person against whom the 
erder is passed ean file a suit under 
S. 212A (7) to establish the right 
claimed by him — It is only when 


the suit filed by him fails that the 
order of ejectment becomes conclu- 
sive. (Para 6) 


(©) U., P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 19 
—- Land in question Jet out to S by 
intermediaries in 1950 for growing 
crops — S brought substantial por- 
tion of it under cultivation and paid 
rent to intermediaries in 1951-52 — 
S regularly paid revenue to State — 
Revenue record showing her as here- 
ditary tenant on the date immediate- 
ly preceding the date of vesting — 
Held that S fulfilled all requisite 


. conditions and became Sirdar of land 


on date of vesting, (Para 11) 
(D) U. P. Zamindari Abolition and 

Land Reforms Act (1 of 1951), Sec- 

tion 3 (14) — ‘Land’, meaning of. 

It is not necessary for the land to 
fall within the purview of the defini- 
tion of the word ‘land’ in S. 3 (14) 
that it must be actually under culti- 
vation or occupied for purposes con- 
nected with agriculture, The require- 
ment of the definition is amply satis- 
fied if the land is either held or oc- 
cupied for purposes connected with 
agriculture, The word “held” occur- 
ring in the above definition is of 
wide import. The word “held” means 
to possess by legal title. AIR 1970 SC 


1880, Rel. on. (Paras 8, 10) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1880: (1970) 2 SCR 10 

10 


(1829) 9 B & C 176:109 ER 66 9 


Mr, G. N. Dikshit, Sr. Advocate 
(Mr, O. P. Rana, Advocate with 
him), for Appellant; M/s. Faujdar 


Rao, Jagdish Misra and U. S. Prasad, 
Advocates, for Respondent No. 1. 
JASWANT SINGH, J.: — This ap- 
peal by special leave which is direct- 
ed against the judgment and decree 
dated February 5, 1968 of the High 
Court of Judicature at Allahabad af- 
firming the decisions of the District 
Judge and the Civil Judge, Basti, 
dated May 20, 1960 and July 27, 1959 
respectively decreeing the suit insti- 
tuted by respondent No. 1 herein 
under sub-section (7) of Sec, 212A of 
the U., P. Zamindari Abolition and 
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Land Reforms Act, 1950 (U. P, Act 
No. 1 of 1951) (hereinafter referred 
to as ‘the U. P. Z. A. and L., R. 
Act’), which came into force on Janu- 
ary 26, 1951, arises in the following 
circumstances:— 


The land in dispute measuring 142 
bighas, 1 biswa and 18 dhurs situate 
in village Baudhara, Tappa Manh- 
dawal, Pargana Maghar East, Tehsil 
Khalilabad, District Basti, belonge1 in 
1950 A, D. to Girdhar Das and Pur- 
shottam Das, Zamindars of Gorakh- 
pur City, who became intermediaries 
under the U. P, Z. A. and L. R. Act. 
Finding that the said land was lying 
uncultivated, the Collector, Gorakh- 
pur, served the aforesaid Zamindars 
with a notice under Section 3 of the 
U. P. Land Utilisation Act calling 
upon them either to cultivate the 
land themselves or to let out the 
same to other persons for cultivation. 
The said Zamindars thereupon set- 
tled the land in May, 1950 (1357 
Fasli) with respondent No. 1 by exe- 
cuting ‘pattas’ in her favour for 
growing crops i.e. for cultivation and 
conferred hereditary tenancy rights 
on her, On May 1, 1954, a notifica- 
tion under Section 4 of the Indian 
Forest Act, 1927 was published in the 
U. P. Gazette in respect of 342 acres 
of land of village Baudhara including 
the land in question declaring that it 
had been decided to constitute the 
said land as a reserved forest. This 
was followed in June, 1954 by a pro- 
clamation as required by Section 6 of 
the Forest Act. Respondent No. 1 
thereupon preferred her claim in 
respect of her rights to the land in 
question before the Forest Settle- 
ment Officer, On January 22, 1955, 
when the said claim preferred by 
respondent No, 1 was still pending. 
Ram Naresh Tewari, father of res- 
pondent No, 5, describing himself as 
Sabhapati of Gaon Samaj, Baraipur, 
filed an application purporting to be 
under Section 212A (1) of the U. P. 
Z. A, and L. R, Act before the Sub- 
Divisional Officer, Khalilabad (who 
was empowered by the State Gov- 
ernment to discharge the functions of 
a Collector) for ejectment from the 
land in question of respondent No. 1 
on the ground that it was a custo- 
mary common pasture land and as 
such had vested in the Gaon Samaj 
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and that the said respondent 
had encroached upon the same By 


his order dated August 16, 1955, the 
Sub Divisional Officer, Khalilabad, 
allowed the aforesaid application of 
Ram Naresh Tewari and ordered the 
ejectment of respondent No, 1, After 
unsuccessfully trying by means of a 
review petition to have the aforesaid 
order of her ejectment quashed, res- 
pondent No. 1 filed the aforesaid 
suit, being suit No. 7 of 1956, on 
February 15, 1960 under sub-sec, (7) 
of Section 212A of the U. P. Z, A. 
and L, R. Act against the State of 
U. P., the appellant herein, and four 
others including Ram Naresh Tewari, 
the father of respondent No, 5, for 
declaration that the aforesaid order 
passed by the Sub Divisional Officer, 
Khalilabad, was illegal, ineffective, 
null and void and was not binding on 
her and that she was a sirdar in pos- 
session of the land in question. She 
also prayed for a perpetual injunction 
restraining the defendants from in- 
terfering with her possession and en- 
joyment of the land. The case as 
set up by respondent No. 1 was that 
in 1357 Fasli (1950 A, D.), the zamin- 
dars viz, Girdhar Das and Purshot- 
tam Das who were in possession of 
the land in question duly executed 
pattas conferring hereditary tenancy 
rights in the land in her favour; 


that the said tenancy rights were 
confirmed by virtue of the decrees 
passed by the competent revenue 


courts in suits brought by her under 
Sections 59 and 61 of the U. P. Ten- 
ancy Act, 1939 (U. P, Act No. XVII 
of 19389) (hereinafter referred to as 
‘the U. P. T. Act); that on the noti- 
fied date viz. July 1, 1952, she be- 
came a sirdar of the land in gues- 
tion under Section 19 of the U, P. 
Z. A, and L.R, Act; that since 1357 
Fasli (1950 A, D.) she had been in 
actual possession of the land and us- 
ing it for agricultural purposes or for 
purposes connected with agriculture 
and had been appropriating its pro- 
duce and regularly paying rent to 
the aforesaid zamindars and since 
July 1, 1952, she had been continu- 
ously paying revenue to the State 
Government; that as the land in 
question could not and did not vest 
in the Gaon Samaj, neither the Gaon 


Samaj nor Ram Naresh Tewari had 
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any right to make an application 
under S, 212A (1) of the U, P. Z. A. 
and L, R. Act and that the land not 
having been a common pasture land 
or a customary common pasture land 
before or after August 8, 1946, but 
having been in exclusive possession 
and ownership of the aforesaid zamin- 
dars till the execution by them of 
the aforesaid pattas and after their 
execution in her exclusive possession, 
it was not land of the nature which 
could legitimately be said to fall 
within the purview of Section 212 of 
the U. P, Z. A, and L, R. Act and 


that the proceedings taken by the 
Sub Divisional Officer, Khalilabad, 
under Section 212A of the U, P. 


Z. A. and L. R. Act were illegal, null 
and void, The appellant herein 
alone contested the suit. The rest of 
the defendants having chosen to re- 
mäin absent despite service of sum- 
mons, the case proceeded ex parte 
against them, The appellant pleaded 
inter alia that as the land had never 
been in the actual possession of the 
aforesaid zamindars before or after 
the enforcement of the U., P. Z A, 
and L. R. Act, it vested in the State 
Government; that the land had al- 
ways remained a customary pasture 
land of public utility in which no 
tenancy or other right could be con- 
ferred by the zamindars in favour of 
respondent No, 1; that the transac- 
tion of lease relied upon by respon- 
dent No. 1 was invalid and unenfor- 
ceable; that the suit land legally 
vested in the Gaon Samaj and that 
the impugned ejectment order dated 
August 16, 1955 passed by the Sub 
Divisional Officer, Khalilabad was 
binding on respondent No. 1 and the 
suit brought by her was not main- 
tainable, 


2. On a consideration of the oral 
and documentary evidence, the trial 
Court came to the conclusion that 
the suit land was never recorded in 
the revenue papers as customary pas- 
ture land but was recorded in the 
Khatoni relating to 1357 Fasli (1950 
A.D.) as “Parti land fit for cultiva- 
tion”: that there was also no evidence 
to support the contention of the ap- 
pellant that the suit land was used 
in any year as common pasture land 


or as pasture land; that even the ap-. 


A.E R. 


pellant had to concede that some 10 
or 12 bighas of the suit land had 
been brought under cultivation by 
respondent No. 1; that the suit land 
had been let out to respondent No. 1 
in May, 1950 when: she became a 
hereditary tenant of the same; that 
the suit land not being a customary 
pasture land, the order dated August 
16, 1955 passed by the Sub-Divisional 
Officer, Khalilabad was illegal, null 
and void and was not binding on the 
plaintiff, The trial Court further 
held that the oral and documentary 
evidence adduced by respondent No. 
1 established that she had been re- 
corded in the revenue papers as 
hereditary tenant of the land: that 
respondent No. 1 had also been held 
by the competent revenue courts in 
suits Nos, 1178 of 1950, 780 of 1950 
and 285 of 1952 filed by her under 
Sections 59 and 61 of the U. P. T. 
Act as hereditary tenant and that 
she had become sirdar of the suit 
land on the date of vesting. With 
these findings, the Civil Judge, Basti 
decreed the suit with costs in favour 
of respondent No. 1 by his judgment 
and decree dated July 27, 1959. Ag- 
grieved by this judgment and _~- de- 
cree, the State of U, P. went up in 


appeal to the District Judge, Basti 
who by his judgment and de- 
cree dated May 20, 1960 affirmed 


the aforesaid judgment and decree of 
the trial Court holding inter alia 
that the suit land had been let out 
to respondent No, 1 for the purpose 
of growing crops; that in revenue 
papers (Exhibits 1, 7 and 8) which re- 
late to the years 1358, 1359 and 1362 
Faslis, she had been reeorded as here- 
ditary tenant of the suit land and 
she became sirdar thereof on the 
date of vesting viz., July 1, 1952. On 
further appeal, the High Court by 
its judgment dated February 5, 1968, 
upheld the aforesaid judgments and 
decrees of the trial Court and the 
District Judge, Basti. It is against 
this judgment and decree that the 
State of U, P, had come up in appeal 
to this Court. 

3. Appearing. on behalf of the 
appellant, Mr. Dixit has urged that 
the material on the record did not 
warrant the findings of the courts 
below that the suit land not being of 


the nature contemplated by Section 
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212 of the U, P, Z A, and L., R. Act, 
the aforesaid order passed by the Sub 
Divisional Officer, Khalilabad, was 
null and void. He has further con- 
tended that the impugned order was 
final and conclusive and the suit out 
of which the present appeal has arisen 
was not maintainable, He has lastly 
submitted that it is the definition of 
“land” as contained in Section 3(14) of 
the U., P, Z A, and L, R. Act and not 
the one contained in Section 3(1) of 
the U. P, T. Act which is relevant for 
the purpose of the instant case and 
that the land not having been ever 
occupied for the purpose connected 
with agriculture, respondent No, 1 
could not be said to be a hereditary 
tenani thereof and the courts below 
have erred in declariny her as sirdar 
thereof, We shall consider these points 
seriatim., 

4. Point No. 1:— For a proper 
determination of this point, it is neces- 
sary to refer to Section 212-A(1} of 
the U. P. Z A. and L, R. Act under 
which the aforesaid application by 
Ram Naresh Tewari, father of Sheo 
Ram Tewari, respondent No. 5 herein 
purported to be made as also to Sec- 
tion 212 of the same Act which isal- 
luded to in Section 212A (1): 

“212A (1), Without prejudice to 
the provisions of Section 212, the 
Chairman, member or secretary of a 
committee referred to in Sec. 121. 
may, make an application to the Col- 
lector for ‘ejectment from the land of 
a person in possession of a land re- 
ferred to in Section 212. 


“soane | *6a%*% eon CE E E O heuset 


(7) Where an order for ejectment 
has been passed under this section, the 
party against whom the order has 
been passed, may institute a suit to 
establish the right claimed by it but 
subject to the results of such suit 
the order passed under sub-section 
(4) or (6) shall be conclusive.” 

“212, Ejectment of persons from 
land of public utility. Any person 
who, on or after the eighth day of 
August, 1946 has been admitted as a 
tenure or grove holder of, or being 
an intermediary has brought under 
his own cultivation or has planted a 
grove upon land which was recorded 
as or was customary common pas- 
ture land, cremation or burial 
ground, tank pond path-way or Kha- 
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lian, shall be liable notwithstanding 
anything contained in Section 199, on 
the suit of the Gaon Sabha to eject- 
ment from the land, on payment of 
such compensation as may be pre- 
seribed.” 


5 A conjoint reading of the pro- 
visions of these two sections would 
show that the chairman, member or 
secretary of a committee referred to: 
in Sec. 121 can make an application i 
to the Collector for ejectment of a! 
person only if the land of which he 
1S IN possession is of the description 
specified in Section 212 i.e (1) if it 
was recorded as customary pasture 
land or (2) if it was a customary 
common pasture land. The evidence 
adduced in the case does not at alli 
show that the suit land was record- 
ed as customary pasture land nor 
does it show that it was in fact cus-| 
tomary common pasture land. On 
the contrary, the appellant’s own re- 
cord clearly negatives its case, In 
Exhibits 2 and 45 which are copies 
of settlement Khatoni of 1323 Fasli, 
the land in question is clearly re- 
corded as ‘Parti’ with long thatching 
grass, Again in Khatoni of 1357 Fasli 


(1950 A. D.), the land is recorded 
as “Parti fit for cultivation.” 
The courts below were. therefore 


perfectly right in holding that there 
is no evidence to support the appel- 
lants contention that the land in 
question was either recorded as 
customay common pasture land or 
had ever been used as customary 
pasture land or pasture land in any 
year, Manifestly therefore, the Sub 
Divisional Officer, Khalilabad acted! 
without jurisdiction and the impugned: 
order passed by him directing the! 
ejectment of the respondent No. 1 
was wholly illegal, ineffective, null 
and void and not at all binding on 
respondent No, 1, 

6. Point No. 2:— The second point 
urged by Mr. Dixit is also devoid of 
substance. Even a cursory glance 
at sub-section (7) of Section 212A of 
the U, P. Z A. and L. R, Act repro- 
duced above is enough to show that 
the order passed by the Sub Divi- 
sional Officer, Khalilabad, under Sec- 
tion 212A is not final and it is open 
to the party against whom the order 
of ejectment is passed to institute a 
suit to establish the right claimed by 
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it. It is only when the suit instituted 
by the person sought to be ejected 
fails that the order of ejectment be- 
comes conclusive. The aforesaid order 
passed by the Sub Divisional Officer, 
Khalilabad cannot, therefore, be held 
to be final and the suit brought by 
respondent No, 1 to establish her 
right was clearly maintainable. 


7. Point No, 3:—- For a decision 
of this point, it is essential to refer 
to Sections 3 (14) and 19 of the 
U. P. Z, A: and L. R. Act, which 
read as follows:— 


“3 (14). Land (except in Sections 
109, 143 and 144 and Chapter VID 
means land held or occupied for pur- 
poses connected with agriculture, hor- 
ticulture or animal husbandry which 
includes pisciculture and poultry 
farming.” 

“19. All land held or deemed to 
have been held on the date imme- 
diately preceding the date of vesting 
by any person as: 


i) eins 
bk) Maree 
(iii)... sae aS 
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shall, save in cases provided for in 
Clause (d) of sub-section (1) of Sec- 
tion 18, be deemed to be settled by 
the State Government with such per- 
son who shall, subject to the provi- 
sions of this Act, be entitled except 
as provided in sub-section (2) of Sec- 
tion 18, to take or retain possession 
as a sirdar thereof.” 


8. A bare perusal of the defini- 
tion of the word “land” as contain- 


ed in Section 3 (14) of the U. P. Z. A. 
and L. R. Act which is reproduced 
above would show that it is not 
necessary for the land to fall within 
the purview of this definition that it 
must be actually under cultivation or 
occupied for purposes connected with 
agriculture. The requirement of the 
definition is, in our opinion, amply 
satisfied if the land is either held or 
occupied for purposes connected with 
agriculture. The word “held” occur- 
ring in the above definition, which is 


a pa, pple. of the word “hold” is of 
wide import, In the Unabridged Edi- 
tion of “The Random House Dic- 
tionary of the English Language”, the 
word “hold” has been inter alia 
stated to mean “to have the owner- 
ship or use of: keep as one’s own.” 
In ‘the Dictionary of English Law’ by 
Earl Jowitt (1959 Edition), the word 
“hold” has been interpreted as mean- 
ing “to have as tenant”. 


9. In Stroud’s Judicial Dictionary 
(Fourth Edition) the distinction be- 
tween holding and occupation is 
sought to be brought out by quoting 
the following observations by Little- 
dale, J. in R. v, Ditcheat, (1829) 9 B 
& C 176, 183):— 

“There is a material difference be- 
tween a holding and an occupation. 
A person may hold, though he does 
not occupy, A tenant is a person who 
holds of another; he does not neces- 
sarily occupy.” 

190. In Websters New Twentieth 
Century Dictionary (Second Edition), 
it is stated that in legal parlance, the 
word “held” means to possess by ‘le-{: 
gal title’. Relying upon this connota- 
tion, this Court in Budhan Singh v. 
Nabi Bux, (1970) 2 SCR 10: (AIR 1970 
SC 1880) interpreted the word “held” 
in Section 9 of the U. P. Z A. and 
L. R, Act as meaning possession by 
legal title, 

11. In the instant case, it has been 
concurrently found by the courts þe- 
low on the basis of evidence adduc- 
ed in the case that the land in ques- 
tion was let out to respondent No. 1 
by the aforesaid intermediaries in 
May, 1950 (1357 Fasli) for growing 
crops; that she brought a substantial 
portion thereof under cultivation, 
paid rent to Girdhar Das and Pur- 
shottam Das in 1951 and 1952 against 
proper receipts. that she has been 
regularly paying revenue to the ap- 
pellant and that she has all along 
lawfully continued to hold the land 
for purposes connected with agricul- 
ture, It is also established from the 
appellant’s own revenue record that 
respondent No. 1 was holding the 
land as a hereditary tenant on the 
date immediately preceding the date 
of vesting. There is, therefore, no 
manner of doubt that she fulfilled! 
all the requisite conditions 


and be- 
came a sirdar of the land on the 
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date of vesting under Section 19 of 
the U. P. Z A. and L. R. Act. 

12. All the contentions raised by 
counsel for the appellant, therefore, 
fail. 


13. For the foregoing reasons, We 
find no force in this appeal which is 
dismissed. The appellant shall pay 
costs of respondent No. 1 as directed 
in Court’s order dated November 12, 
1968. 

Appeal dismissed. 
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(From: (1975) 41 Cut LT 363) 
Y. V. CHANDRACHUD AND 
P. K. GOSWAMI, JJ. 


State of Orissa and others, Appel- 
lants v. Jagannath Jona etc., Respon- 
dents. 


Civil Appeals Nos. 67 and 68 of 
1975, D/- 28-10-1976. 

Evidence Act (1872), Ss. 123 and 
124 — Privilege — Documents relat- 
ing to affairs of State — Departmen- 
tal notings contained in official files 
— Rejection of privilege — Legality. 


The High Court should not reject 
the State’s claim of privilege in re- 
gard to departmental notings con- 
tained in official files, except for the 
fact that the affidavits filed on be- 
half of the Government did not ade- 
quately bring out the involvement of 
public interest consequent upon the 
disclosure of the notings. The judg- 
ment of the High Court has therefore 
to be confined to the particular facts 
of the case and cannot be used as a 
precedent in other cases for calling 
upon the Government to produce con- 
fidential notings in official files, if 
the disclosure thereof is calculated to 
impair public interest. (Para 3) 


CHANDRACHUD, J.:— We heard 
these appeals for some time and as 
we were coming to the end of the 
arguments, Mr. Gobind Das appearing 
for the appellants, the State of Orissa, 
stated that the Government would 
have no objection to producing the 
particular file in the Court for the 
inspection of the learned Munsif. In 
view of this statement it is unneces- 
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sary to go into the merits of these 


appeals. 


2. We direct that the Government 
of Orissa will produce file No. 1-M- 
33-64 in the trial Court for the in- 
spection of the learned Munsif, If 
after inspecting the file, the learned 
Munsif finds that there is any noting 
or endorsement in the file showing 
that the then Deputy Chief Minister 
or the then Inspector-General of Po- 
lice or both had given any assurance 
to the plaintiff of the kind mention- 
ed in paragraph 16 of the plaint, that 
portion of the file and that alone shall 
be disclosed to the plaintiff. Since 
the suits are not before us and we 
are only concerned in these appeals 
with the question of privilege, we ex- 
press no opinion as to what use the 
plaintiffs could make of such notings, 
if any, for the purpose of proving 
their claims in the suits. 


3. We would like to observe that 
the view which the High Court has 
taken in regard to the disclosure of 
the particular notings is principally 
based on the inadequacy of the affi- 
davits filed on behalf of the Govern- 
ment of Orissa. The High Court has 
summarised the effect of the various 
decisions of this Court which have a 
direct bearing on the question of pri- 
vilege and we are in no doubt that 
it would not have rejected the State’s 
claim of privilege in regard to de- 
partmental notings contained in offi- 
cial files, except for the fact that the 
affidavits filed on behalf of the Gov- 
ernment did not adequately bring 
out the involvement of public interest 
consequent upon the disclosure of the| ` 
notings. The judgment of the High 
Court has therefore to be confined to 
the particular facts of the case and 
cannot be used as a precedent in 
other cases for calling upon the Gov- 
ernrnent to produce confidential no- 
tings in official files, if the disclosure 
thereof is calculated to impair public 
interest. 


4. The appeals are disposed of ac- 
cordingly, There will be no order as 
to costs. 

Order accordingly. 
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AIR 1977 SUPREME COURT 2202 
(From:— AIR 1974 Raj 36) 
N. L. UNTWALIA AND 
S. MURTAZA FAZAL 
ALI, JJ. 
Johrilal Soni, Appellant v. Smt. 
Bhanwari Bai, Respondent, 
Civil Appeal No, 149 of 1976, Dj/- 
1-8-1977, 


Provincial Insolvency Act (1920), 
Ss, 4 and 53 — Property transferred 
by insolvent before he was declared as 
insolvent — Determination of title to 
such property— S., 4 how far controll- 
ed by S. 53 — Transfer challenged as 
nominal and sham and therefore void 
— S, 4 applies and S, 53 does not 
deprive court of its jurisdiction to de- 
termine question of title — AIR 1974 
Raj 36 Reversed and AIR 1930 Oudh 
314, Overruled. 


Section 4 confers complete and full 
powers on the Insolvency Court to 
decide all questions of title or priority, 
or of any nature whatsoever, which 
may arise in any case of insolvency. 
The only restriction which is con- 
tamed in S. 4 is that these powers are 
subject to the other provisions of the 
Act. In other words, the position is 
that where any other section of the 
Act contains a provision which either 
runs counter to S. 4 or expressly ex- 
cludes the application of S. 4, to that 
extent S. 4 would become inapplicable. 

(Para 4) 

A plain construction of S. 53 would 
manifestly indicate that the words 
“within two years after the date, be 
voidable as against the receiver, 
and shall be annulled by the court” 
clearly connote that only those trans- 
fers are excepted from the jurisdic- 
tion of the court which are voidable. 
The section has, therefore, made a 
clear distinction between void and 
voidable transfers a distinction which 
is well-known to law. A void trans- 
fer is no transfer at all and is com- 
pletely destitute of any legal effect: it 
is a nullity and does not pass any 
title at all. For instance, where a 
transfer is nominal, sham or fictitious, 
the title remains with the transferor 
and so does the possession and nothing 
passes to the transferee. It is mani- 
fest therefore, that such a transfer is 
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no transfer in the eye of the law. 
Such transfers, therefore, clearly fall 
beyond the purview of S. 53 of the 
Act which refers only to transfers 
which are voidable. It is well settled 
that a voidable transfer is otherwise 
a valid transaction and continues to 
be good until it is avoided by the 
party aggrieved. For instance, trans- 
fers executed by the transferor to de- 
lay or defraud his creditors may be 
avoided under S. 53 of the Transfer of 
Property Act. Similarly transfers made 
under coercion, fraud or undue influ- 
ence may be avoided by the party de- 
frauded. It is only such transfers 
which, if they take place beyond two 
years of the date of transfer, cannot 
be enquired into by the Court by vir- 
tue of S. 53 of the Act. This appears 
to be the plain and simple interpreta- 
tion of the combined reading of Ss. 4 
and 53 of the Act. AIR 1974 Raj 36 
Reversed and AIR 1930 Oudh 314 
Overruled, AIR 1977 All 141 and AIR 
1949 Bom 129 (FB) and AIR 1932 
Cal 642 and AIR 1932 Pat 129 and 
AIR 1938 Nag 546 and AIR 1930 Lah 
122 Approved, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 All 141 

ATR 1949 Bom 129 (FB) 
AIR 1938 Nag 546 

AIR 1932 Cal 642 

AIR 1932 Pat 129 

AIR 1930 Oudh 314 

AIR 1930 Lah 122 

AIR 1929 All 105 (FB) 


Mr. Badri Das Sharma and Mr. 
S. R. Srivastava Advocates for Ap- 
pellant; Mr. O. P. Verma Advocate, 
for Respondent. 

FAZAL ALI, J:.— To what extent 
is S. 4 of the Provincial Insolvency 
Act, 1920 controlled by S, 53 of the 
said Act in the matter of determina- 
tion of the question of title of a pro- 
perty transferred by the insolvent be- 
fore he was declared insolvent is the 
serious question of law which is in- 
volved in this appeal by certificate. 
The insolvent Pyarelal Gupta appears 
to have executed a deed of gift in 
favour of his wife on November 7, 
1961. About seven years later ie. on 
April 1, 1968 an application under 
S. 10 of the Provincial Insolvency 
Act — hereinafter to be referred for 
short as “the Act’”——was made for ad- 
judging Pyarelal as insolvent. On 
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April. 5, 1968 the appellant Johri Lal 
Soni an Advocate was appointed re- 
ceiver by the Court. On October 15, 
1968 Pyarelal] was on hisown applica- 
tion adjudged as an insolvent by the 
Additional District Judge, Jodhpur. 
On January 4, 1969 the appellant who 
was the receiver moved the Court 
under S, 4 of the Act for declaring the 
deed of gift dated November 7, 1961 
as void and inoperative inasmuch as 
it was a sham transaction. On March 
3, 1972 the Insolvency Court of the 
Additional District Judge, Jodhpur, 
after making an inquiry, upheld the 
plea of the receiver/appellant and de- 
clared the deed of gift dated Novem- 
ber 7, 1961 as being void and inopera- 
tive. Thereafter the respondent Smt. 
Bhanwari Bai (donee) went up in ap- 
peal to the High Court assailing the 
judgment of the Insolvency Court on 
the ground that it was legally errone- 
ous. The plea of the respondent 
Bhanwari Bai seems to have found 
favour with the High Court of Rajas- 
than which allowed the appeal and 
set aside the judgment of the Insolv- 
ency Court declaring the deed of gift 
as void by its judgment dated Septem- 
ber, 26, 1973. The appellant there- 
after applied for grant of certificate 
of fitness for leave to appeal to this 
Court which was granted by the High 
Court on October 27, 1975, and this is 
how the appeal has been brought to 
this Court. 


2. The High Court was of the opin- 
ion that in view of the express pro- 
vision of S. 53 of the Act, the In- 
solvency Court had no jurisdiction to 
determine the question of title, nor 
could it go into the question of the 
validity of a transfer which was made 
more than two years before the In- 
solvency proceedings had started. Ac- 
cording to the High Court, while 5. 4 
of the Act undoubtedly conferred a 
power on the Insolvency Court to 
decide questions of title, but this 
power could not be exercised in res- 
pect of transfers made during a period 
beyond two years of the insolvency 
proceedings. 

3. In support of the appeal, learned 
counsel for the appellant submitted 
that the High Court had taken an 
erroneous view of the law and had 
misconstrued the scope and ambit of 
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S. 53 of the Act. Learned counsel for 
the respondent, however, supported 
the stand taken by the High Court 
and submitted that as the gift was 
made about 64 years before the pro- 
ceedings began, the Insolvency Court 
could not examine the question of 
title A number of authorities have 
been cited by counsel for the parties 
in support of their respective sub- 
missions. but we think question lies 
within a very narrow compass. It 
would appear that S, 4 of the Act was 
not there in the Insolvency Act of 
1907, but was introduced for the first 
time by Act 5 of 1920. Before 1920, 
the Provincial Insolvency Act did not 
contain any such provision as a result 
of which there was a serious diver- 
gence of judicial opinion on the ques- 
tion as to whether or not an Insol- ; 
vency Court could determine a ques- 
tion of title regarding a transfer made 
by the insolvent. Act 5 of 1920, how- 
ever, set at rest this controversy and 
gave wide powers to the Insolvency 
Court to determine questions of title. 


4. We now proceed to interpret the 
provisions of S. 4 itself, the relevant 
part of which may be extracted thus: 


“4, (1) Subject to the provisions of . 
this Act, the Court shall have full 
power to decide all questions whether 
of title or priority, or of any nature 
whatsoever and whether involving 
matters of law or of fact, which may 
arise in any case of insolvency com- 
ing within the cognisance of the Court, 
or which the Court may deem it ex- 
pedient or necessary to decide for the 
purpose of doing complete justice or 
making a complete distribution of 
property in any such case.” 

It would be seen that the section has 
been couched in the widest possible 
terms and confers complete and full 
powers on the Insolvency Court to 
decide all questions of title or priority, 
or of any nature whatsoever, which 
may arise in any case of insolvency. 
The only restriction which is contained 
in S. 4 is that these powers are sub- 
ject to the other provisions of the 
Act. In other words, the position is 
that where any other section of 
the Act contains a provision which 
either runs counter to S. 4 or ex}, 
pressly excludes the application of 
S. 4, to that extent S. 4 would be-i 
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come inapplicable. Counsel for the 
respondent strongly relied on the 


provision of S. 53 which runs thus: 


“33. Any transfer of property not 
being a transfer made before and in 
consideration of marriage or made in 
favour of a purchaser or Incumbran- 
cer in good faith and for valuable 
consideration shall, if the transferor 
is adjudged insolvent on a petition 
presented within two years after the 
date of the transfer, be voidable as 
against the receiver and may be an- 
nulled by the Court.” 
it was submitted that the effect of 
Section 53 of the Act clearly. is that 


it bars the jurisdiction of the Insol- 
vency Court to determine the vali- 
dity of any transfer made beyond 
two years of the transferor being 
adjudged insolvent. It is no doubt 
true that the words “within two 


years after the date of the transfer” 
being voidable as against the receiver 
does fix a time-limit within which 
the transfer could be annulled by the 
Court. But a plain construction of 
Section 53 would manifestly indicate 
that the words “within two years 
after the date, be voidable as against 
the receiver, and shall be annulled by 
the Court” clearly connote that only 
those transfers are excepted from the 
jurisdiction of the Court which are 
voidable. The section has, therefore, 
made a clear distinction between void 
and voidable transfers — a distinction 
Which is well-known to law. A void 
transfer is no transfer at all and is 
completely destitute of any legal ef- 
fect: it is a nullity and does not pass 
any title at all. For instance, where 
a transfer is nominal, sham or fictiti- 
ous, the title remains with the trans- 
feror and so does the possession and 
nothing passes to the transferee. It is 
manifest, therefore, that such a trans- 
ifer is no transfer in the eye of the 
law. Such transfers, therefore, clear- 
ly fall beyond the purview of Sec. 53 
of the Act which refers only to 
transfers which are voidable. It is 
well settled that a voidable transfer 
‘is otherwise a valid transaction and 
‘continues to be good until it is avoid- 
ed by the party aggrieved; For ins- 
tance, transfers executed by the 
transferor to delay or defraud his 
creditors may be avoided under Sec- 
tion 53 of the Transfer of Property 
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Act. Similarly transfers made under 
coercion, fraud or undue influence 
may be avoided by the party defraud- 
ed. It is only such transfers which, 
if they take place beyond two years 
Of the date of transfer cannot he 
enquired into by the Court by vir- 
tue of Section 53 of the Act, This 
appears to us to be the plain and 
simple interpretation of the combined 
reading of Sections 4 and 53 of the 
Act, Indeed if a different interpre- 
tation is given, it will render the en- 
tire object of the section nugatory, 
because the Court would be power- 
less to set at naught transfers which 
are patently void, merely because 
they had been made at a particular 
point of time. 


5. Reliance was placed by counsel 
for the appellant on a Full Bench 
decision of the Allahabad High Court 
in Haji Anwar Khan v. Mohammad 
Khan, AIR 1929 All 105 where the 
following two questions were referred 
for the decision of the Full Bench: 
(at p. 105) 

(1) Whether an insolvency Court 
Can try a question of title raised on 
the basis of a transfer Which took 
place more than two years prior te 
the adjudication, having regard to 
the provisions of S, 53, Insolvency 
Act? 

(2) Would it make any difference 
if the receiver alleges that no trans- 
fer had been intended from the very 
beginning and no title had Passed, 


the transaction being a mere paper 
transaction and void?” 
After discussing a large number of 


authorities, Dalal, J., answered the 
first question in the affirmative and 
held that an Insolvency Court could 
try a question of title raised on the 
basis of a transfer which took place 
two years prior to the adjudication, 
but the learned Judge, however, re- 
frained from giving any opinion on 
the other question, which in our 
opinion was the most pertinent ques- 
tion to be answered having regard to 
the specific distinction made by Sec- 
tion 53 between void and voidable 
transactions. Sen, J., appears to have 
sounded a diseordant note in observ- 
ing as follows: (at p. 112) 

“My answer to the reference is (1) . 
An insolvency Court cannot try a 
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question of title relating to a trans- 
fer which has taken place more than 
two years before the order of adju- 
dication having regard to the provi- 
sions of S. 53, Insolvency Act. 


(2) Where the transfer was intend- 

ed not to be operative from the begin- 
ning and the insolvent had remained 
in possession of the property the 
receiver may apply for its annul- 
ment. But where the transfer was 
executed by a proper instrument and 
duly registered and was intended to 
put the property beyond the reach 
of the creditors and a third party is 
claiming under the transfer, such a 
transaction cannot be treated as a 
mere paper transaction.” 
We feel that the view of Sen, J., ap- 
pears to be based on a correct inter- 
pretation of Ss. 4 and 53 of the Act. 
King, J., agreed with Dalal. J., and 
observed (at p. 113) as follows: 

“I see no difficulty, therefore, in 
giving a meaning and effect to the 
words “subject to the provisions of 
this Act” without construing them in 
the restrictive sense suggested by my 
learned brother Sen. J. In my opinion 
they do not bar the jurisdiction of 


the insolvency Court to decide a ques- . 


tion of title under the ordinary law 
when the special provisions of the 
Act do not apply.” 

6. In a later decision of the Alla- 
habad High Court in Madan Kumar 
v. Hari Narain Agrawal, AIR 1977 
All 141 following the Full Bench 
decision referred to above, it was ob- 
served as follows: (at p. 143) 

“As observed earlier, Sec, 53 re- 
fers to transfers which are only voi- 
dable and it does not cover a case 
where the transfer is claimed to be 
void since its inception. The bar of 
two years provided for in Section 53 
should not therefore, apply to a 
transaction which is claimed to be 
void.” 


We are of the opinion that the ` 


learned Judge has laid down the cor- 
rect law on the subject. 

7. A Full Bench of the Bombay 
High Court in Padamsi Premchand 
v. Laxman Vishnu Deshpande, AIR 
1949 Bom 122 has taken the same 
view, which we have taken, in that 
case and which we feel is based on 
@ correct and true interpretation of 


Johrilal v. Bhanwari 


(Fazal Ali J.) ([Prs. 5-7] S.C. 2205 


Ss. 4 and 53 of the Act, after consi- 
dering the history of the Act. Chagla, 
C. J., speaking for the Court observ- 
ed as follows: (at p. 130) 


‘It is perfectly true that 5. 4 is 
merely declaratory of the jurisdiction 
of the insolvency Court, ...... There- 
fore, Mr. Desai is right when he says 
that if a transaction falls within the 
ambit of Sec. 53, then it can only be 
challenged provided the conditions 
a down in that section are satis- 

(e PEEN 


“In our opinion transactions which 
are challenged on the ground of 
their being fictitious or nominal do 
not fall within the ambit of Sec. 53, 
then S. 4 is wide enough to confer 
upon the insolvency Court jurisdic- 
tion to decide whether these transac- 
tions were in fact nominal or fictiti- 
ous. 


We find ourselves in complete agree- 
ment with the view expressed by 
Chagla. C, J., in the aforesaid deci- 
sion. The Bombay High Court fur- 
ther pointed out that the same view 
was taken by the Calcutta High 
Court in Radha Krishna Thakur v. 
Official Receiver, AIR 1932 Cal 642 
by the Patna High Court in Biseswar 
Chaudhuri v. Kanhai Singh, AIR 1932 
Pat 129 the Nagpur High Court in 
G. N. Godbole v, Mt. Nani Bai, AIR 
1938 Nag 546 and the Lahore High 
Court in Budha Mal v. Official Re- 
ceiver, AIR 1930 Lah 122. The only 
decision which appears to have taken 
a contrary view is of the Oudh Chief 
Court in Amjad Ali v. Nand Lal Tan- 
don. AIR 1930 Oudh 314 which ap- 
pears to be the sheet-anchor cf the 
argument of the learned counsel for 
the respondent. The Oudh Chief 
Court observed as follows: (at p. 316) 


"We do not consider that where in 
S. 53 which is governed bv this 
heading the Act gives the Court power 
to annul transactions entered into 
within two years we should go out 
of our way to find that a general 
section in the same Act gives power 
to the Court to annul transactions 
which may have been entered into at 
any time and which are voidable 
under the ordinary law under Section 
53, T. P. Act. In our opinion transae- 
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tions of this nature must be challeng- 


ed, if at all, in an ordinary cvil 
Court and not in the insolvency 
Court.” 

With due respect. however. we are 


unable fo agree with the view ex- 
pressed by the learned Judges of the 
Chief Court, Oudh. because they seem 
to overlook the distinction made by 
Sec, 53 between a void and a void- 
able transaction, Moreover, the Oudh 
Chief Court was concerned with a 
benami transaction and it is not 
necessary for us to say anything 
about such a transaction, because in 
the instant case we are concerned 
with a transfer which was sought to 
be challenged om the ground that it 
was a nominal and sham transaction 
and thus a void transaction which 
clearly falls within the four corners of 
S. 4 of the Act and is not covered 
by Section 53 of the Act so as to 
deprive the Insolvency Court of its 
jurisdiction. to determine the ques- 
tiom of title of the transfer. 


8. For these reasons. therefore, we 
are clearly of the opinion that in the 
present ease the Additional District 
Judge was right in holding that the 
Insolvency Court had complete juris- 
diction to decide the validity of the 
transfer when it was. challenged on 
the ground. that it was a sham and 
a fictitious ‘transaction which need 
not have been set aside and a decla- 
ration. that the transfer was void was 
sufficient. The view taken by the 
High Court is legally erroneous and 
is not in consonance with the correct 
oe of Ss. 4 and 53 of the 

ct. 


9. We, therefore, allow the ap- 
peal, set. aside the judgment of the 
High Court and remit the case back 
to it. for a fresh disposal of the ap- 
peal on merits. We make no order 
as: to: costs. 


Appeal allowed. 


ALR. 


AIR 1977 SUPREME COURT 2206 
(From: Madhya Pradesh) 
V. R. KRISHNA IYER AND 
A. C. GUPTA, JJ. 


Madhya Pradesh State Road Trans- 
port Corporation and others, Appel- 
rn v, Zenabhai and others, Respon- 

ents. 


Civil Appeals Nos. 1801 of 1968 
and 482 of 1969, D/- 17-1-1977, 


Motor Vehicles Act (1939), Sec- 
tion 110-B — Appeal — Ticketless 
passenger — Death due to rash and 
negligent driving — High Court in 
appeal reducing amount of compensa- 
tion awarded from Rs, 50,000 to 
Rs. 35,000 — On further appeal 
Supreme Court fixed the amount at 
Rs. 40,000/- in full settlement of 
claim inclusive of costs by consent of 
parties. 


In the facts and circumstances of 
the case the Supreme Court did not 
investigate the point of law raised on 
behalf of the Road Transport Corpo- 
ration viz, “Whether the deceased 
was a ticketless traveller and there- 
fore a trespasser and there could be 
no liability. vicarious or otherwise if 
by the negligent act of the driver 
such a trespasser were killed or in- 
jured.” (Para 3) 


KRISHNA IYER, J.:— Both these 
appeals arise from a common judg- 
ment and can be disposed of briefly 
by common consent. 


2. A bus accident in which the 
husband of the first appellant in 
Civil Appeal No. 482 of: 1969 died 
gave rise to a claim for damages on 
the score that the driver was guilty 
of rash and negligent driving result- 
ing in the death of the passenger 
mentioned above. The Motor Vehi- 
cles Accidents Tribunal awarded a 
sum of Rs. 50,000/- by way of com- 
pensation to the widow and sons who 
are the legal representatives of the 
deceased, An appeal was carried to 
the High Court by the respondent, 
the Madhya Pradesh State Road 
Transport Corporation, In appeal the 
finding of negligence and liability for 
damages was upheld but the quan- 
tum of compensation was reduced to 
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Rs. 35,000/-- Both sides have come 
up in appeal to this Court. 


3. On behalf of the Road Trans- 
port Corporation a point of law was 
raised by counsel that the deceased 
was a ticketless traveller and there- 
fore a trespasser and there could he 
no liability, vicarious or otherwise if 
by the negligent act of the driver 
such ‘a trespasser were killed or in- 
jured. In the facts and circumstan- 
ces of this case, we are not inclined 
to investigate this proposition and 
counsel on both sides have accepted 
the suggestion of the court that a 
sum of Rs. 40,000/- be paid to the 
appellants in C. A. No. 482/1969 in 
full settlement of all their claims. 
We direct the respondents in the said 
appeal, viz., Road Transport Corpo- 
ration, to deposit the sum of Rupees 
40,000/- before the Tribunal if the 
amount has not already been depo- 
sited, inclusive of costs throughout. 
In case any part of the amount has 
been paid, the balance will be de- 
posited before the Tribunal, The Tri- 
bunal shall send for the heirs of the 


first appellant and pay the sum in 
deposit to them jointly. With this 


direction, we dispose of the appeals 
as above, The deposit will be made 
within one month from today. There 
will be no order as to costs, 


Order accordingly, 





AIR 1977 SUPREME COURT 2207 
(From: Dethi) 
M. H, BEG AND JASWANT 
SINGH, JJ. 
Dhan Kumar Jain, Appellant v. 
Delhi Administration, Respondent. 
Special Leave Petn. (Criminal) No. 
640 of 1976, D/- 12-11-1976. 
Constitution of India, Arf, 136 — 
Appeal by special leave against order 


of High Court passed in appeal 
against committal order — Validity 


of commitment and transfer of case 
to committing Magistrate challenged 
— Supreme Court while upholding 
the order of the High Court regard- 
ing the quashing of charges under 
Sections 466 and 471/466 remitted 
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the case back to the High Court for 
deciding other points raised but not 
decided by it, (Paras 3, 4) 


JUDGMENT:— This is an appeal 
by special leave granted by us to- 
day, the 12th November, 1976, 
against the order D/- 4-2-1976 in 
Criminal Mise, (Main) No, 1 of 1974 
after notice to respondents. It was 
ara immediately by consent of both 
sides, 


2. The validity of the commit- 
ment proceedings and the transfer of 
the case to the committing Magis- 
frate are questioned by the appellant. 
We uphold the High Court’s order in 
so far as it quashed the charges 
framed under Ss, 466 and 471/466, 
indian Penal Code against the appel- 
ae Nothing has been urged apainst 
that. 

3. The High Court does not ap- 
pear to have decided all the points 
raised, At any rate, it has not fully 
dealt with the matter in coming to 
its conclusions regarding the commit- 
ment of the appellant for an offence 
under Section 193, I. P. C. We need 
not mention ali the questions of fact 
and law sought to be raised before 
us, They will, no doubt, be urged 
before the High Court which will in 
particular decide whether there was 
a legally valid order of transfer. If 
there is none, the proceedings may 
have to be sent back to the Court 
Sp which a purported transfer was 
made. 


4. We, therefore, set aside the 
High Courts order relating to com- 
mitment proceedings and remit the 
matter to High Court, The High 
Court will consider and decide now 
the guestion of validity of commit- 
ment proceedings for offences other 
than those under Sections 466 and 
471, I. P. C. and will dispose of the 
matter in the light of the observa- 
tions contained herein and in accord- 
ance with law. It will also be open 
to both the parties to raise all rele- 
vant questions of fact and law in res- 
pect of their cases before the High 
Court. 

5. The appeal is accordingly dis- 
posed of. 

Order accordingly. 
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AIR 1977 SUPREME COURT 2208 
(From: Madhya Pradesh) 


S. MURTAZA FAZAL ALI AND 
P. S. KAILASAM, JJ. 


The State of M. P. and others, Ap- 
pellants v. The Galla Tilhan Vyapari 
Sangh and others, Respondents. 


Civil Appeals Nos, 1912-1914 of 
. 1976, D/- 17-1-1977. 

M, P. Krishi Upaj Mandi Adhiniyam 
(1972), S. 37 — No hardship or un- 
reasonableness in S. 37 (5) (a) — 
Decision of M, P. High Court, Re- 
Po (Constitution of India, Article 

There is no hardship or unreason- 
ableness in the provisions of Section 
37 (5) (a) of the Act, All that the 
Act prevents is that the commission 
agent is prohibited from levying any 
charges for safe custody from the far- 
mer or the principal. This is done in 
order to attract and lure the far- 
mers to place their goods with com- 
mission agents without additional 
payment of charges for safe custody. 
Section 37 (4). however, compensates 
the commission agent by authorising 
him to charge his commission and 
all expenses which may be incurred 
by the commission agent in connec- 
tion with the storage of the produce 
and the services rendered by him. 
That apart S. 2 (e) of the Act which 
defines a “Commission agent” em- 
powers him to charge any commis- 
sion or percentage upon the amount 
involved in such trasaction. Decision 
of M, P. High Court, Reversed, 

(Paras 1 and 2) 

FAZAL ALI, J.:— In this appeal by 
special leave, on an application filed 
by the respondents before the High 
Court of Madhya Pradesh, the High 
Court struck down the constitutional 
validity of sub-s, (5) (a) of Sec. 37 of 
the Madhya Pradesh Krishi Upaj 
Mandi Adhiniyam, 1972 — herein- 
after referred to as ‘the Act’ (No. 24 
of 1973). The impugned sub-section 
runs as follows: 

‘(5) Every commission agent shall 
be liable— 

(a) to keep the goods of his princi- 
pal in safe custody without any 
charge other than the commission 
payable to him; and”: 
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- out as far as 


that the commission agent is 
‘bited from levying any charges 
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The High Court thought that thia 
Statutory provision places unreason- 
able restriction on the commission agent 
and puts great burden on him for 
storing the goods given to him by the 
principal without charging the com- 
mission for its safe custody. The Act 
Is a social piece of legislation and 
should have been liberally construed 
60 as to advance the object of the Act 
and fulfil the aims to be achieved 
thereby. The main purpose of the Act 
is to secure a scientific method of 
storage, sale, distribution and market- 
ing of agricultural produce and cut 
possible middle-man’s 
profit. The Act, therefore, contains 
provisions of a beneficial nature pre~ 
venting profiteering tendencies. It is 
not, however, the hardship that can 
be termed unreasonable so as to make 
a statute unconstitutional, Moreover, 
the High Court does not appear to 
have looked to the scheme of the Act 
and has in fact completely overlook- 
ed the provisions of S. 37 (4) which 


run as follows: 


(4) The commission agent shall re- 
cover his commission only from his 
principal trader at such rates as may 
be specified in the bye-laws including 
all such expenses as may be incurred 
by him in storage of the produce and 
other services rendered by him.” 
This section clearly empowers the 
commission agent to charge such 
rates as may be specified by the bye- 
laws even for the storage of the pro- 
duce and other services rendered by 
him, This provision also does not 
prevent the commission agent from 
levying reasonable charges for the 
storage over and above his commis- 
sion, All that the Act prevents is 
prohi- 
for 
safe custody from the farmer or the 
principal. This is done in order to 
attract and lure the farmers to place 
their goods with commission agents 
without additional payment of char- 
ges for safe custody, Section 37 (4), 
however. compensates the commission 
agent by authorising him to charge 
his commission and all expenses which 
may be incurred by the commission 
agent in connection with the storage 
of the produce and the services ren- 
dered by him, This section, there- 
fore, clearly authorises the commis- 
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sion agent not only to charge his 
commission from the principal trader 
but also expenses incurred by him for 
the purpose of the storage. That 
apart S. 2 (e) of the Act which de- 
fines a “Commission agent” empowers 
him to charge any commission or per- 
centage upon the amount involved in 
such transaction. 


9. For these reasons, therefore, we 
do not see any hardship or unrea- 
|sonableness in the provisions of Sec- 
‘tion 37 (5) (a) of the Act. The High 
Court, therefore. committed an error 
of law in striking down this provision 
as unconstitutional. In our opinion, 
therefore, S. 37 (5) (a) of the Act 1s 
constitutionally valid. In the view 
we take, it is not necessary to g0 10- 
to the question whether the law vio- 
lates Art. 19 of the Constitution 
which stands suspended during the 
emergency. 


3. The appeal is accordingly al- 
lowed. The order of the High Court 
is quashed. In the circumstances, 
there will be no order as to costs. 


Appeal allowed. 





AIR 1977 SUPREME COURT 2299 
(From: Punjab & Haryana)* 
A C. GUPTA AND s 
P. N. SHINGHAL, JJ. 
Randhir Singh, Appellant v. State 
of Haryana and another, Respon- 
dents. 
Civil Appeal No. 1823 of 1977, D/- 
30-8-1977. 


Constitution of India, Art. 226 — 
Writ petition against educational ins- 
titution — Maintainability — Admis- 


sion to school — Petitioner’s son, al- 


though passing all tests for admission 
to reserved seats failing to appear at 
Medical fitness test on appointed date 
owing to belated intimation — Peti- 
tioner along with his son appearing 
before school authorities and request- 
ing them to arrange for his medical 
examination at his own cost — Re- 
quest refused and petitioner’s son not 
considered for admission — Held that 
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*(Civil Writ No. 1506 of 1977, D/- 
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as the intimation for medical test 
was not given one week before the 
date fixed as prescribed by the pro- 
spectus, the petitioner could not be 
blamed for not bringing his son for 
medical test — Petition is maintain- 
able even under Art. 226 as amended 
as petitioner’s son only was subjected 
to unjustified treatment — Direction 
for his admission to school subject ta 
his passing medical test issued. 
(Paras 5, 6) 

Appellant in person, Naunit Lal, 
Adv., for Respondents. 

SHINGHAL, J.:.— This appeal by 
special leave is directed against the 
summary dismissal of the appellant’s 
writ petition by the High Court of 
Punjab and Haryana on June 1, 1977 
and the rejection of his review appli- 
cation on the following day. 


2. The admitted facts of the case 
are enough for its disposal. Appellant 
Randhir Singh is an Ex-Emergency 
Commissioned Officer of the Indian 
Army, He was employed as Tehsil- 
dar at Ambala which was stated to 
be his “correspondence” address for 
purposes of the present controversy. 
His son Vikash. aged about 5'/2 years, 
appeared in a competitive test for ad- 
mission to Class I of the Kamla 
Nehru School (Junior Wing) against 
the seats reserved for children of 
Armed Force personnel and #2x-ser- 
vicemen. In all 25 children were to 
be admitted for the term which was 
to start in July 1977. Vikash passed 
all the tests, and the respondents 
have clearly stated in their counter- 
affidavit that. if he was found fit by 
the Medical Board, he was “eligible 
for admission as the son of an Ex- 
serviceman.” A letter dated May 5, 
1977 was sent to the appellant to 
make his son available for medical 
test on May 12, 1977 but it was re- 
turned undelivered on May 11, 1977 
with the endorsement that the appel- 
lant had left the place, Another let- 
ter dated May 7, 1977 was also sent 
by the school authorities, but it ‘was 
delivered to the appellant only on 
May 13, 1977. In the mean time, the 
school authorities sent an express 
telegram on 11-5-1977. The telegram 
was however sent to the appellant’s 
permanent address in a village, and 
not to his Ambala address. The ap- 
pellant thereupon sent a telegram on 


teammate meee naa 
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May 13, 1977, along with a registered 
letter, requesting the authorities con- 
cerned to fix another date for the 
medical examination of his son Vi- 
kash. He in fact appeared before the 
Principal and Director of the School 
on the following day along with his 
son Vikash, and requested him to ar- 
range for his son’s medical examina- 
tion because of the belated intima- 
tion regarding the date of the medi- 
eal examination, and offered to de- 
fray all the expenses of the Medical 
Board, The Principal and Director of 
School turned down the request. The 
appellant then approached the Secre- 
tary concerned for a redress of his 
grievance, but to no avail. He 
therefore applied to the High Court 
for an appropriate writ, The respon- 
dents opposed the writ petition and 
it was dismissed in limine as afore- 
said. 


3. It will thus appear that the ap- 
pellant’s son Vikash has passed all 
the necessary tests and is eligible for 
admission to the Kamla Nehru School 
against the seats reserved for ex-ser- 
vicemen if he is found medically fit 
by the Board. The medical examina- 
tion was fixed for May 12, 1977. but 
it so happened that intimation there- 
of reached the appellant only on May 
13, 1977. We have made a reference 
to the circumstances in which the in- 
timation was delayed, but there can 
be no doubt that the appellant was 
not to blame for it. He was in fact 
anxious to secure his son’s admission 
in the school and had done all that 
he could in that direction, There is 
therefore no justification for the stand 
taken by the respondents in their 
ecounter-affidavit to the contrary, 


4. The respondents have annexed 
a copy of their letter dated May — 5, 
1977 which conveyed the intimation 
regarding the holding of the medical 
examination on May 12, 1977. They 
have placed considerable reliance on 
paragraph 3 of that letter. It reads 
as follows,— 

"Please note that another date for 
Medical Examination will not be 
given on any account and the child 
must appear for Medical Examination 
on the date and time given above. In 
ease, the child fails to report on the 
above date and time, he/she will not 


be considered for admission at the 
school. Parents/Guardians must come 
prepared to stay at the school from 
08.00 to 14.00 hours.” 

It has been urged by Mr. Navnit Lal 
that the medical examination could 
be held only on May 12, 1977 and 
that the appellant was informed 
of it “within a week” of the 
date of the medical examination. 
Counsel has invited our attention to 
paragraph 7 of the prospectus of the 
school for 1977-78 in support of his 
contention, A reading of aforesaid 
paragraph 7 shows however that the 
parents of the eligible boys or girls 
were to be informed “one week before 
the date of test by post.” But even 
the first letter which was posted on 
May 5. 1977 did not give one week’s 
intimation, for it could not obviously 
have reached the appellant at Ambala 
the same day. As has been shown, 
the intimation reaced on May 13, 1977 
when the medical examination had 
already been held a day earlier, In 
these facts and circumstances it can- 
not be said that the appellant was to 
blame for not producing his son 
Vikash for medical examination on 
May 12, 1977, and the stand taken by 
the respondents is quite untenable 
and unjustified, If they wanted to 
adhere strictly to the “intimation” in 
paragraph 7 of the prospectus that 
the intimation regarding the medical 
test would be given one week before 
the date fixed for it, they should 
have themselves complied with it. As 
this was not done, we see no reason 
why the career of a child should be 
allowed to suffer when he and his 
father were not to blame for his non- 
appearance before the Medical Board 
on May 12, 1977. 


5. Mr. Navnit Lal tried to get out 
of the infirmity in the case of the 
respondents by urging that the writ 
petition was not maintainable under 
the amended Art. 226 of the Consti- 
tution. We do not think there is any 
merit in this argument for there is 
no reason why only the appellant’s 
son should have been subjected to 
such an unjustified treatment when 
all the other successful boys and 
girls were given adequate opportunity 
for appearing before the Medical 
Board. 
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6. The appeal is allowed with 
costs, The respondents are directed 
to arrange for the medical examina- 
tion of the appellant’s son Vikash in 
as short a time as possible and to ad- 
mit him to the School if he passes 
the test. As the appellant has express- 
ed some apprehension about the com- 
position of the Medical Board, we 
direct that the State Govt. shall ap- 
point three Professors of the Rohtak 
Medical College to constitute the 
Board, 

| Appeal allowed. 
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The Commissioner of Income-tax, 
Kerala, Appellant v. The Dharmoda- 
yam & Co., Kerala, Respondent. 
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Income Tax Act (1961), Ss. 11 (1) 
(a) and 2 (15) — Exemption — Chari- 
table trust — Business of conducting 
kuries — Business activity not under- 
taken by assessee in order to ad- 
vance any object of general public 
utility — Business itself held under 
trust for religious or charitable pur- 
poses — Income derived by assessee 
is exempt under S. 11 (1) (a) of the 
Act. 


The assessee is a registered com- 
pany. The sources of income of the 
assessee are interest on securties, in- 
come from property and kuries or 
chit funds. For the assessment years 
1952-53 to 1956-57 in making its re- 
turns of income, the assessee did not 
show the income from kuries on the 
ground that it was exempt under 
sec. 4 (3) (i) of the Income Tax Act 
1922 and that the proviso to that sec- 
tion had no application as the busi- 
ness of kuries was not carried on “on 
behalf of a religious or charitable in- 
stitution” but was the trust business 
of the assessee itself. This contention 
was rejected by the Income-tax Offi- 
cer, the Appellate Assistant Commis- 
sioner and the Appellate Tribunal 
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but on a reference under Sec. 66 (1) 
of the Act of 1922, the High Court of 
Kerala held that the business. of 
kuries was itself held by the asses- 
see under a trust for religious or 
charitable purposes and that it could 
not be said that the business was 
conducted “on behalf of’ the religi- 
ous or charitable institution, There- 
fore, according to the Division Bench 
which decided that case, the proviso 
to Sec, 4 (3) (Gi) was not attracted and 
the income from kuries in so far as 
it was applied for religious or chari- 
table purposes was exempt from tax. 
The Revenue brought the matter in 
appeal to the Supreme Court but it 
withdrew the appeal with the result 
that the decision of the High Court 
became final. In the case in question 
which arose after the Act of 1961 
came into force the assessment year 
being 1968-69 the I.T. O, declined to 
grant exemption in respect of the in- 
come derived by the assessee from its 
kurie business but that order was set 
aside by the Appellate Asst. Commis- 
sioner whose judgment was confirm- 
ed by the Appellate Tribunal. These 
two authorities held that despite the 
amendment introduced by the Act of 
1961 in 5., 2 (15), the earlier decision 
would apply and the assessea was 
therefore entitled to claim exemption 
in regard to its income from kuries. 


Dharmodayam & Co. 


Held, that the income derived by 
the assessee from the kuries was ex- 
empt from tax under S, 11 (1) (a) of 
the Act. 1973 Tax LR 1393 (Ker), Af- 
firmed. (Para 14) 


It is undeniable that the law gov- 
erning exemption from taxation of in- 
come derived from property held for 
religious or charitable purposes has 
undergone significant changes after 
the enactment of the Act of 1961. 
But it could not be contended by the 
revenue that by reason of the change 
brought about by the Act of 17°61 in 
the definition of the expression ` hari- 
table purpose’, the judgment of the 
Kerala High Court is not good law 
and that the decision therein cannot 
any longer govern the question whe- 
ther income received by the assessee 
by conducting the kuries is exempt 
from taxation, The decision is valid 
and it has not been also overruled 
by AIR 1976 SC 348, (Paras 6, 7) 


2212 S.C. [Prs, 1-3) I-T. Commr., Kerala v, Dharmodayam & Co. 


Further, the apprehension that in 
exercise of the power conferred by 
Art. 39 of the Articles of Association, 
the Genera] Meeting of the assessee 
company may set apart the entire 
profit or a substantive part of it for 
reserves is unfounded. - If and when 
the affairs take that shape. the De- 
partment will have ample powers and 
opportunity to deny the exemption to 
the assessee. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1976 SC 10:101 ITR 234:1976 

Tax LR 1 12 
AIR 1976 SC 348:101 ITR 796:1976 

Tax LR 210 13 
(1972) 84 ITR 119 (Ker) 10 
AIR 1967 SC 1554:65 ITR 611 11 


AIR 1965 SC 59:53 ITR 176 9, 10 
(1962) 45 ITR 478 (Ker) 1, 4, 7, 8, 
9, 13 


Mr, J. Ramamurthi and Mr. Girish 
Chandra, Advocates, for Appellant: 
Mr. 5. T. Desai, Sr. Advocate (In C. 
A. No, 1521 of 1973); Y. S. Chitale, 
or, Advocate (In C, A. Nos. 1522-23 of 
1973), (M/s. Paripurna and A. S. 
Nambiar. Miss Pushpa Nambiyar, and 
Mr. M. Mudgal, Advocates with them), 
for Respondent. 


CHANDRACHUD, J.:— The asses- 
see in these appeals is a company 
which was registered under the Co- 
chin Companies Act and later under 
the Indian Companies Act, 1956. The 
sources of income of the assessee are 
interest on securities, income from 
property and kuries or chit funds. For 
the assessment years 1952-53 to 1956- 
57, in making its returns of income, 
the assessee did not show the income 
from kuries on the ground that it 
was exempt under S. 4 (3) (i) of the 
Income Tax Act, 1922 and that the 
proviso to that section had no appli- 
cation as the business of kuries was 
not carried on “on behalf of a religi- 
ous or charitable institution” but was 
the trust business of the assessee 1t- 
self. This contention was rejected by 
the Income-tax Officer, the Appellate 
Assistant Commissioner and the Ap- 
pellate Tribunal but on a reference 
under S. 66 (1) of the Act of 1922. 
the High Court of Kerala in Dharmo- 
dayam Co. v. Commr. of I.-T. Kerala, 
(1962) 45 ITR 478 (Ker), held that 
the business of kuries was itself held 


by the assessee under a trust for re- 
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ligious or charitable purposes and 
that it could not be said that the 
business was conducted “on behalf 
of” the religious or charitable institu- 
tion. Therefore, according to the 
Division Bench which decided that 
case, the proviso to S., 4 (3) (i) was 
not attracted and the income from 
kuries in so far as it was applied for 
religious or charitable purposes was 
exempt from tax. The Revenue 
brought the matter in appeal to this 
Court but it withdrew the appeal 
with the result that the decision of 
the High Court became final. 


2. The instant case arose after the 
Income Tax Act of 1961 came into 
force, the assessment year being 1968- 
69. The Income-tax Officer declined 
to grant exemption in respect: of the 
income derived by the assessee from 
its kurie business but that order was 
set aside by the Appellate Assistant 
Commissioner whose judgment was 
confirmed by the Appellate Tribunal. 
These two authorities held that de- 
spite the amendment introduced by 
the Act of 1961 is S. 2 (15). the ear- 
lier decision would apply and the as- 
sessee was therefore entitled to claim 
exemption in regard to its income 
from kuries. 


3. The Tribunal, at the instance of 
the Revenue, referred the following 
two questions for the opinion of the 
High Court: 

“I. Whether, on the facts and in the 
circumstances of the case, the Appel- 
late Tribunal is correct in law in 
holding that the income derived by 
the assesse€e is exempt under S, 11 (1) 
(a) of the Income-tax Act, 1961? 

2. Whether, on the facts and in the 
circumstances of the case, the Tribu- 
nal was right in holding that setting 


apart reserves under Art. 39 of the 


assessee’s Memorandum did not vitiate 
the charitable purpose of the institu- 
tion.” 


The assessee also filed two writ peti- 
tions in the High Court challenging, 
by one writ petition, a notice for re- 
opening an assessment and by the 
other, a notice calling upon it to 
file a return. The High Court ans- 
wered both the questions in favour of 
the assessee, allowed the writ peti- 
tions and quashed the notices. These 
appeals by special leave are directed 
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against the judgment and orders of 
the High Court. 

4, On the first of the two ques- 
tions referred to the High Court for 
its opinion it becomes necessary to 
consider comparatively the relevant 
provisions of S. 4 (3) of the Income 
Tax Act 1922 as it existed when the 
Kerala High Court decided the Dhar- 
modayam case (1962-45 ITR 478 (Ker)) 
on December 20, 1961 and the pro- 
visions contained in the relevant part 
of S. 11 read with S. 2 (15) of the 
Income Tax Aci 1961. 

5. Section 4 (3) of the Act of 1922 
read thus: 

“4 (3) Any income, profits or gains 
falling within the following classes 
shall not be included in the total in- 
come of the person receiving them: 


(i) Subject to the provisions of 
Cl. (c) of sub-see. (1) of Sec, 16, any 
income derived from property held 
under trust or other legal obligation 
wholly for religious or charitable 
purposes, in so far as such income Is 
applied or accumulated for applica- 
tion to such religious or charitable 
purposes as relate to anything done 
within the taxable territories. and in 
the case of property so held in part 
only for such purposes, the income 
applied or finally set apart for appli- 
cation thereto: 

Provided that such income shall be 
included in the total income 

(b) in the case of income derived 
from business carried on on behalf of 
a religious or charitable institution, 
unless the income is applied wholly 
for the purposes of the institution and 
either— 

(i) the business is carried on in the 
course of the actual carrying out of 
a primary purpose of the institution, 
or 

(ii) the work in connection with the 

business is mainly carried on by the 
beneficiaries of the institution.” 
Section 11 (1) (a) of the Act of 1961 
reads thus: 
"Income from property held for 
charitable or religious purposes.— (1) 
Subject to the provisions of Ss, 60 to 
63, the following income shall not be 
included in the total income of the 
previous year of the person in re- 
ceipt of the income— 

(a) income derived from property 
held under trust wholly for ` charit- 


ed 
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able or religious purposes, to the ex- 
tent to which such income is applied 
to such purposes in India; and, 
where any such income is accumulat- 
ed or set apart for application to such 
purposes in India, to the extent to 
which the income so accumulated or 
set apart is not in excess of twenty- 


five per cent. of the income from 
such property;” 
Section 2 (15) of the Act of 1961 


says: 

“2. In this Act, unless the context 
otherwise requires,—_ 

(15) ‘charitable purpose’ includes re- 
lief of the poor, education, medical 
relief, and the advancement of any 
other object of general public utility 
not involving the carrying on of any 
activity for profit;” 

6. It is undeniable that the law 
governing exemption from taxation of 
income derived from property held for 


religious or charitable purposes has 
undergone significant changes after 
the enactment of the Act of 1961. 


Under 5. 4 (3) (i) of the Act of 1922, 
in so far as is relevant for the pre- 
sent purposes, income derived from 
property held under trust for religi- 
ous or charitable purposes was ex- 
empt from taxation in so far as such 
income was applied for those pur- 
poses, Section 11 (1) (a) of the Act 
of 1961 contains for our purposes an 
identical provision, subject of course 
to the argument of the revenue with 
which we will presently deal, that the 
definition of ‘charitable purposes in 
S. 2 (15) of that Act alters the very 
basis of exclusion of income from 
property held for religious or charit- 
able purposes. By Cl, (b) of the pro- 
viso to S. 4 (3) (i) of the Act of 1922, 
which was in the nature of an ex- 
ception, income mentioned in Cl. (i) 
was includible in the total income of 
the assessee if it was “derived from 
business carried on on behalf of a 
religious or charitable institution.” 
But Cl. (b) of the proviso contained 
an exception to an exception to the 
effect that even income derived from 
business carried on on behalf of a re- 
ligious or charitable institution was 
to be exempt from tax if it was ap- 
plied wholly for the purposes of the 
institution and either the business 
was carried on in the course of the 
actual carrying out of a primary pur- 
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in connection with the business was 
mainly carried on by the beneficiaries 
of the institution. Section 2 (15) of 
the Act of 1961 defines ‘charitable 
purpose’ to include relief of the poor. 
education, medical relief, and the 
advancement of any other object of 
general public utility not involving 
the carrying on of any activity for 
profit. By reason of this definition. 
income derived from a business which 
is carried on for the advancement of 
an object of general public utility 
has to be included in the assessee’s 
total income, if it involves carrying on 
of any activity for profit, Under the 
Act of 1922, income derived from a 
business carried on for the purpose 
of advancing an object of general pub- 
lic utility was excludible from the as- 
sessee’s total income, even if such 
advancing involved the carrying on of 
an activity for profit, if the income 
was applied wholly for the purposes 
of the institution and either the busi- 
ness was carried on in the course of 
the actual carrying out of a primary 
purpose of the institution or the work 
in connection with the business was 
mainly carried on by the beneficiaries 
of the institution. This is the signi- 
ficant change brought about by the 
1961 Act. 


7. But, we are unable to accept 
the submission made by Mr. Rama- 
murthi on behalf of the revenue that 
by reason of the change brought about 
by the Act of 1961 in the defini- 
tinn of the expression ‘charitable pur- 
pose,’ the judgment of the Kerala 
High Court in Dharmodayam, (1962- 
45 ITR 478) (Ker) is not good law 
and that the decision therein cannot 
any longer govern the question whe- 
ther income received by the assessee 
by conducting the kuries is exempt 
from taxation, The entire argument 
is built around the words “advance- 
ment of any other object of general 
public utility not involving the car- 
rying on of any activity for profit’ 
which occur in the definition of 
‘charitable purposes” contained in Sec- 
tion 2 (15) of the Act of 1961, parti- 
cular emphasis being laid by coun- 
sel on the expression “not involving 
the carrying on of any activity for 
profit.” This argument assumes that 
the respondent is running the kuries 
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as a matter of advancement of an ob 
ject of general public utility. If that 
were so, it would have been neces- 
Sarv to inquire whether conducting 
the kuries business involved the car- 
rying on of any activity for profit. 
The answer. perhaps. to that inquiry 
might have been in the affirmative 
since, speaking generally. the conduct 
of a business involves the carrying on 
of an activity for profit. But the as- 
sumption that the respondent is run- 
ning the kurie business as a matter 
of advancement of an object of gene- 
ral public utility or for that purpose 
is plainly contrary to the finding of 
the Kerala High Court in Dharmoda- 
yam that the kurie “business itself 
is held under a trust for religious or 
charitable purposes.” It is a necessary 
implication of this finding that the 
business activity was not undertaken 
by the respondent in order to advance 
any object of general public utility. 
The decision of the Kerala High 
Court was challenged by the revenue 
in an appeal filed in this Court, but 
that appeal was withdrawn by it. 
The relevant legislative provision has 
certainly undergone a change, but 
the nature of the respondent’s activity 
remains what it was when the Kerala 
High Court gave its judgment in 
Dharmodayam, It will, therefore, þe 
erroneous to say, as contended by M- 
Ramamurthi on behalf of the revenue, 
that the Kerala judgment has lost its 
validity. That judgment, in our opin- 
ion. concludes the point that the 
kurie business is not conducted by 
the respondent in order to advance 
or for the purpose of advancing any 
Object of general public utility. 


8. Nothing really turns on the res- 
pondent’s Articles of Association or on 
the circumstance that Art. 39 was 
amended in 1963 after the High 
Court gave its judgment on Decem- 
ber 30, 1961. Article 39, as it then 
stood, has been set out at page 480, 
para 9 of the High Court’s judgment 
in Dharmodayam, (1962-45 ITR 478) 
(Ker), The present Art. 39 reads 
thus: 


“The profits of this company shail 
mot be divided among the members. 
From the annual net profits from the 
working of the company such propor- 
tion as the General Meeting may 


1977 I-T. Commr., Kerala v. Dharmodayam & Co, [Prs, 8-10] S.C. 2235 


deem fit may be set apart towards a 
reserve fund for the stability of the 
Company and towards a reserve for 
bad debts and the balance of the pro- 
fit may in accordance with the ob- 
jects in the memorandum be spent 
on charity, education. industry and 
other purposes of public interest.” 

It is undisputed that the respondent 
company, which was registered on 
January 21, 1959 under the Cochin 
Companies Act, has never engaged 
itself in any industry or in any other 
activity of public interest. It is noto- 
rious that the memoranda and arti- 
cles of association of companies us- 
ually cover a variety of activities, 
only a few of which are in fact 
undertaken or intended to be under- 
taken, That obviates the necessity 
for applying for amendment of the 
articles from time to time and helps 
rule out a possible challenge on the 
ground that the company has acted 
beyond its powers in undertaking a 
particular form of activity. The only 
activity in which the respondent is 
engaged over the years is the con- 
duct of kuries. On this aspect of the 
matter the High Court rightly ob- 
serves: “There is no case that Dhar- 
modayam Company ever _ started 
any industry; there is also no 
ground for saying that the object of 
the Company was to start an indus- 
try for the purpose of making profit” 
94 ITR 118 at p. 119: (1973 Tax LR 
1393 at p. 1396). 


§. We may now notice some of the 
decisions cited at the bar, In C., I. T. 
Kerala v. P, Krishna Warriar, 53 ITR 
176: (AIR 1965 SC. 59) it was held 
by this Court in a case which arose 
under S 4 (3) (i) of the Act of 1922 
that Cl. (b) of the proviso to the 
section which spoke of income deriv- 
ed from “business carried on on be- 
half of a religious or charitable ins- 
titution” did not apply to cases in 
which the business itself was held ir 
trust, Speaking for the Court, Subba 
Rao J. observed that if business is 
property and is held under trust, the 
case would fall squarely under the 
substantive part of Cl.(i) and in that 
event, Cl. (b) of the proviso cannot 
be attracted since, under that clause 
of the proviso, the business mention- 
ed therein is not held under trust 
but is one carried on on ‘behalf of a 


religious or charitable institution. The 
importance of this decision is two- 
fold, In the first place, it places in a 
proper light the decision of the 
Kerala High Court in Dharmodayam, 
(1962-45 ITR 478 Ker)) by show- 
ing that the High Court hav- 
ing held in that case that the kurie 
business was itsélf held by the res- 
pondent in trust, there was no scope 
for saying that the business was car- 
ried on on behalf of any religious or 
charitable institution, Therefore, de- 
spite the change brought about by 
the Act of 1961 by framing a new 
definition of ‘charitable purpose’, a 
business which was held in trust 
cannot by mere reason of the amend- 
ment become a business started for 
the purpose of advancing an object 
of general public utility. The second 
aspect on which the decision in 
Krishna Warriar is important is that 
the judgment of the Kerala High 
Court in Dharmodayam, (1962-45 ITR 
478 (Ker)) was referred to by this 
Court approvingly. 


10. Counsel for the revenue, how- 
ever, relies on a subsequent judg- 
ment of the Kerala High Court in 
C I. T v P. Krishna Warriar, 
(1972) 84 ITR 119 (Ker) in which 
the impact of Section 2 (15) of the 
Act of 1961 had ‘to be considered. 
This case arose out of identical facts 
as the decision of this Court in 53 
ITR 176: (ATR 1965 SC 59) which we 
have discussed above. After refer- 
ring to the judgment of this Court in 
the earlier case, Kerala High Court took 
the view that the income in respect of 
which exemption was claimed was 
not excludible from the total income 
of the assessee since the assessee had 
commenced a business for the pur- 
pose of advancing an object of gene- 
ral public utility involving the car- 
rying on of an activity for profit. 
The main argument advanced before 
the Kerala High Court was that the 
true purpose of the business, as 
gleaned from all the circumstances of 
the case, was to afford medical relief 
and not the advancement of an ob- 
ject of general public utility, The 
High Court rejected that argument 
and held that the preparation and 
sale of Ayurvedic medicines cannot 
be said to be an activity in the na- 
ture of medical relief, As explained 
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earlier, in the instant case the last 
clause of S. 2 (15) of the Act of 1961, 
which is described in various judg- 
ments as the fourth category falling 
within the terms of that section, has 
no application. 


11. The decision of this Court in 
East India Industries (Madras) Pri- 
vate Limited v, C, I. T. Madras, 65 
ITR 611: (AIR 1967 SC 1554) arose 
out of similar facts as the Kerala 
judgment in Warriar. It was held by 
this Court that the carrying on of a 
business of manufacture, sale and dis- 
tribution of pharmaceutical, medici- 
nal and other preparations was nei- 
ther charitable nor religious in cha- 
racter and since the trustees could, 
under the deed, validly spend the en- 
tire income of the trust on such non- 
charitable objects, the assessee was 
not entitled to claim deduction under 
Section 15B of the Act of 1922 in 
respect of donations received by the 
trust. 


12. In Sole Trustee, Loka Shik- 
shana Trust v. C. I. T. Mysore, 101 
ITR 234:(AIR 1976 SC 10) it was 


held by this Court that though a 
number of objects, including the set- 
ting up of educational institutions, 
were mentioned in the trust deed as 
the objects of the trust, at the rele- 
vant time the trust was occupied only 
in supplying the Kannada speaking 
people with an organ or organs of 
educated public opinion. This accord- 
ing to the Court, was not ‘education’ 
within the meaning of S, 2 (15) of 
the Act of 1961, which expression 
was to be understood in the sense of 
systematic instruction, schooling or 
training, Learned counsel for the re- 
venue relies strongly on the observa- 
tion of Khanna J, at page 242 of the 
report that, as a result of the addi- 
tion of the words “not involving the 
carrying on of any activity for. pro- 
fit” at the end of the definition in 
S. 2 (15) of the Act of 1961, even if 
the purpose of the trust is ‘advance- 
ment of any other object of general 
public utility’, it would not be consi- 
' dered as a charitable purpose unless 
the purpose does not involve the car- 
rying on of any activity for profit. 
This has no application in the instant 
case since, the business of kuries 
was not started by the respondent 
with the object or for the purpose of 
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advancing an object of general pub- 
lic utility. 

13. This judgment will be incom- 
plete without a close and careful con- 
sideration of the decision of this 
Court in Indian Chamber of Com- 
merce v, C. I. T. West Bengal II, 101 
ITR 796: (AIR 1976 SC 348) on which 
counsel for the revenue has placed 
the greatest reliance. That is under- 
Standable because the judgment of 
the High Court which is now under 
appeal before us and which is report- 
ed in 94 ITR 113:(1973 Tax LR 1393 
(Ker)) was specifically brought to the 
notice of the Court in Indian Cham- 
ber of Commerce and was criticised 
therein as applying the wrong test. 
It is urged on behalf of the revenue 
that the three-Judge Bench having 
already overruled the judgment in 
appeal before us, there is nothing 
left for us to do save to allow this 
appeal filed by the revenue. Having 
given our most anxious and respect- 
ful consideration to the judgment in 
Indian Chamber of Commerce, we 
find ourselves unable to accept this 
Submission. The Memorandum and 
Articles of Association of the assessee 
In that case, the Indian Chamber of 

ommerce, indisputably showed that 
the Chamber was to undertake acti- 
vities for the purpose of advancing 
objects of general public utility (at 
p. 799 of ITR: (at pp. 349, 350 of ` 
AIR). The Chamber received income, 
amongst other sources, from: (a) arbi- 
tration fees, (b) fees collected for 
the certificates of origin, and (c) 
Share in the profit made by issuing 
certificates of weighment and measure- 
ment. The bone of contention was 
whether this income was excludible 
under S. 11 (1) (a) read with S, 2 (15) 
of the Act of 1961, As said by 
Krishna Iyer J., (at p. 799 of ITR: 
at pages 349, 350 of AIR) who 
spoke for the Court, the straight 
question to be answered was whe- 
ther the three activities which yield- 
ed profits to the Chamber involved 
the carrying on of any activity for 
profit. Observing that the various 
chambers of commerce were esta- 
blished in the country in order to 
promote the trading interests of the 
commercial community (at p. 802 of 
ITR): (at pp. 351, 352 of AIR) the 
Court held that by the new defini- 
tion in S, 2 (15), the benefit of exclu- 
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sion from total income was taken 
away where in accomplishing a cha- 
ritable purpose the institution en- 
gages itself in activities for profit (at 
p. 803 of ITR): (at pages 352, 353 of 
AIR). In other words, “Sec, 2 (15) 
excludes from exemption the carry- 
ing on of activities for profit even if 
they are linked with the objectives of 
general public utility, because the 
statute interdicts for purposes of tax 
relief, the advancement of such ob- 
jects by involvement in the carrying 
on of activities for profit’ (at page 
805 of ITR): (at pp. 353, 354 of AIR). 
After so holding, the Court refer- 
red to the decision of this Court 
in Loka Shikshana Trust (AIR 1976 
SC 10) and observed: (at pp. 355, 356 
of AIR) 

“Among the Kerala cases which 
went on the wrong test we wish to 
mention one, Dharmodayam, (1962-45 
ITR 478) (Ker). The assessee-com- 
pany was conducting a profitable 
business of running chit funds and 
its memorandum of association had 
as one of its objects ‘to do the need- 
ful for the promotion of charity, edu- 
cation and industry. The court 


found it possible on these facts to 
grant the benefit of Sec. 2 (15) by a 
recondite reasoning, If this ratio 
were to hold good, businessmen have 
a highroad to tax avoidance. Dhar- 
modayam shows how dangerous the 
consequence can be if the provision 
were misconstrued.” (pp. 807-808). 
This is square and scathing com- 
ment on the judgment now in appeal 
before us and the Court has express- 
ed its view in unequivocal language. 
But we cannot accept that the Court 
“overruled”, as stated in the head- 
note of the report (p. 797), the judg- 
ment of the Kerala High Court and 
that we must, without considering the 
facts of the case, allow the appeal 
straightway. The facts of the ins- 
tant case were not before the Court 
in Indian Chamber of Commerce and 
it is evident from the passage €x- 
tracted above that the test applied 
by the Kerala High Court was held 
to be wrong on the assumption that 
cae case fell under the last clause of 
2 (15) of the Act of 1961, which 
=e the only part of S. 2 (15) rele- 
vant for deciding the Indian Chamber 
of Commerce case. Considering fur- 
ther that the word ‘industry’ has 
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been italicised in the passage extract- 
ed above, it:is plain that the Court 
assumed that the assessee was en- 
gaged in running an industry, We 
have endeavoured to point out that, 
on the facts of the case, it is impos- 
sible to hold that the last clause of 
S. 2 (15) has any application and 
that, in the light of the activities of 
the respondent spread over the past 
several years, no importance can be 
attached to Cl. 39 of its articles of 
Association which enables it “to do 
the needful for the promotion of...... 
industry.” With great deference, 
therefore, we are unable to read the 
decision in Indian Chamber of Com- 
merce as overruling the judgment 
which is under appeal before us, The 
Court was not even apprised there 
that this appeal was pending against 
the decision of the Kerala High 
Court. 


14. We are therefore of the opi- 
nion, strictly limiting ourselves to 
the facts of the case and for the rea- 
sons mentioned above, that the in- 
come derived by the assessee from 
the kuries is exempt from taxation 


under S, 11 (1) (a) of the Act of 
1961. 
15. The second question presents 


no difficulty, The apprehension that 
in exercise of the power conferred 
by Article 39 of the Articles of As- 
sociation, the General Meeting may 
Set apart the entire profit or a sub- 
Stantive part of it for reserves is un- 
founded. If and when the affairs of 
the respondent take that shape, the 
Department will have ample powers 
and opportunity to deny the exemp- 
tion to the respondent, For the time 
being it is enough to state that the 
High Court has found that the res- 
pondent has spent the income for 
charitable purposes. The answer to 
the second question must, therefore, 


be that the power to set apart re- 
serves under Article 39 will not, 
without more, vitiate the charitable 


nature of the institution, 

16. Accordingly, we confirm the 
High Courts judgment and dismiss 
the arveals. The appellant shall pay 
the respondent’s costs in one set. 

Appeals dismissed. 
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AIR 1977 SUPREME COURT 2218 
(From: Delhi)* 
A. C. GUPTA AND S. MURTAZA 
FAZAL ALT, JJ, 
Dharmendra Kumar, Appellant v. 
Usha Kumar, Respondent. 


Civil Appeal No. 949 of 1977, D/- 
19-8-1977. f 
Hindu Marriage Act (1955), Ss. 23 


(1) (a), 13 (1A) (ii) — “Wrong” with- 
in S. 23 (1) (a) — What constitutes 
— Wife’s application for dissolution 
of marriage under S. 13 (1A) (i) — 
Hushand’s allegation about wife’s dis- 
inclination to agree to his offer ofre- 
ee — Wife, if disentitled to re- 
ief. 


In order to be a ‘wrong’ within the 
meaning of S, 23 (1) (a), the con- 
duct allesed has to be something 
more than a mere disinclination to 
agree to an offer of reunion, it must 
be misconduct serious enough to jus- 
tify denial of the relief to which the 
husband or the wife is otherwise en- 
titled. ILR (1971) 1 Delhi 6 (FB) and 
AIR 1977 Delhi 178, Approved. 

(Para 3) 

Where after a little over two years 
of passing of decree of restitution of 
conjugal rights in her favour, the 
wife applied for dissolution of mar- 
riage under S. 13 (1A) (ii) and the 
husband in his written statement al- 
leged that the wife refused to re- 
ceive or reply to the letters written 
by the husband and did not respond 
to his other attempts to make her 
agree to live with him, this allega- 
tion, even if true, did not amount to 
misconduct grave enough to disen- 
title the wife to the relief she asked 
for. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1977 Delhi 178:ILR (1976) 1 

Delhi 725 2, 9 
ILR (1971) 1 Delhi 6 (FB) 2, 3 


M/s. Naunit Lal, R. K. Baweja and 
Miss Lalita Kohli, Advocates, for Ap- 
pellant; M/s. S. L. Watel, C. R. Soma- 
sekharan, R, Watel and M, 8. Ganesh, 
Advocates, for Respondent, 

A. C. GUPTA, J.:— On her appli- 
cation made under Section 9 of the 
Hindu Marriage Act, 1955, the res- 


*(F A. O. No, 170 of 1976, D/- 19-10- 
1976 (Delhi)). 
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pondent was granted a deeree for 
restitution of conjugal rights by 


the Additional Senior ' Sub-Judge, 
Delhi, on August 27, 1973. A little 
over two years after that decree was 
passed, on October 28, 1975 she pre- 
sented a petition under Sec, 13 (1A) 
(ii) of the Act in the Court of the 
Additional District Judge, Delhi, 
for the dissolution of the marriage by 
a decree of divorce, Section 13 (A) 
(ii) as it stood at the material time 
reads: 

“Either party to a marriage, whe- 
ther solemnized before or after the 
commencement of this Act, may also 
present a petition for the dissolution 
of the marriage by a decree of di- 
vorce on the ground— 

(i) x x x 

(ii) that there has been no restitu- 
tion of conjugal rights as between 
the parties to the marriage for a pe- 
riod of two years or upwards after 
the passing of a decree for  restitu- 
tion of conjugal rights in a proceed- 
ing to which they were parties.” 


The provision was amended in 1976 
reducing the period of two years to 
one year, but this amendment is 
not relevant to the present contro- 
versy. In the petition under Section 
13 (1A) (ii) she — we shall herein- 
after refer to her as the petitioner — 
stated that there had been no resti- 
tution of conjugal rights between the 
parties to the marriage after the 
passing of the decree for restitution 
of conjugal rights and that there was 
no other legal ground why the re- 
lief prayed for should not be grant- 
ed. Her husband, the appellant be- 
fore us, in his written statement ad- 
mitted that there had been no resti- 
tution of conjugal rights between the 
parties after the passing of the de- 
cree in the earlier proceeding, but 
stated that he made attempts “to 
comply with the decree (for restitu- 
tion of conjugal rights) by writing 
several registered letters to the peti- 
tioner” and “otherwise” inviting her 
to live with him, He complained that 
the petitioner “refused to receive 
some of the letters and never replied 
to those which she received”, and 
aceording to him the petitioner “has 
herself prevented the restitution of 
conjugal rights she prayed for and 
now seeks to meke a capital out of 
hey own wrong.” The objection taken 
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in tbe written statement is apparent- 
ly based on Section 23 (1) (a) of the 
Act. The relevant part of S, 23 (1) 
(a) states: 


“23. (1) Decree in proceedings, In 
any proceeding under this Act, whe- 
ther defended or not, if the court is 
Satisfied that— 

(a) any of the grounds for granting 
relief exists and the petitioner 
is not in any way taking advantage of 
his or her-own wrong or disability 
for the purpose of such relief...... 

2. On the pleadings the following 
issue was raised as issue No. 1: 

“Whether the petitioner is not in 
any way taking advantage of her 
own wrong for the reasons given in 
the written statement?” 

Subsequently the following additional 
issue was also framed: 


“Whether the objection covered by 

issue No. 1 is open to the respondent 
under the law?” 
This additional issue was heard as a 
preliminary issue, The Additional 
District Judge, Delhi, who heard the 
matter, relying on a Full Bench 
decision of the Delhi High Court re- 
ported in ILR (1971) 1 Delhi 6, (Ram 
Kali v. Gopel Dass), and a later deci- 
sion of a learned single Judge of 
that court reported in ILR (1976) 1 
Delhi 725:(AIR 1977 Delhi 178) 
(Gajna Devi v. Purshotam Giri) held 
that no such circumstance has been 
alleged in the instant case from 
which it could be said that the peti- 
tioner was trying to take advantage 
of her own wrong and, therefore, the 
Objection covered by issue No. 1 was 
not available to the respondent. The 
Additional District Judge accordingly 
allowed the petition and granted the 
petitioner a decree of divorce as 
prayed for, An appeal from this de- 
cision taken by the husband was sum- 
marily dismissed by the Delhi High 
Court. In this present appeal the 
husband questions the validity of the 
decree of divorce granted in favour 
of the petitioner. 

3. sec. 13 (1A) (ii) of the Hindu 
Marriage Act, 1955 allows either 
party to a marriage to present a peti- 
tion for the dissolution of the mar- 
riage by a decree of divorce on the 
ground that there has been no resti- 
tution of conjugal rights as between 
the parties to the marriage for the 
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. live with him meant that she 
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period specified in the provision 
after the passing of the decree for 
restitution of conjugal rights. Sub- 
section (1A) was introduced in Sec. 13 
by Section 2 of the Hindu Marriage 
(Amendment) Act, 1964 (44 of 1964). 
Section 13 as it stood before the 
1964 amendment permitted only the 
spouse who had obtained the decree 
for restitution of conjugal rights to 
apply for relief by way of divorce: 


the party against whom the de- 
cree was passed was not given 
that right. The grounds for grant- 


ing relief under Section 13 including 
sub-section (1A) however continue to 
be subject to the provisions of Sec- 
tion 23 of the Act, We have quoted 
above the part of Sec. 23 relevant 
for the present purpose, It is con- 
tended by the appellant that the al- 
legation madein his written statement 
that the conduct of the petitioner 
m not responding to his invitations to 
was 
trying to take advantage of her own 
wrong for the purpose of relief 
under Section 13 (1A) (ii), On the ad- 


mitted facts, the petitioner was un- 
‘doubtedly entitled to ask for a de- 
cree of divorce, Would the allega- 


tion, if true, that she did not respond 
to her husband’s invitation to come 
and live with him disentitle her to 
the relief? We do not find it possible 
to hold that it would. In Ram Kali’s 
case (ILR (1971) 1 Delhi 6) (supra) a 
Full Bench of the Delhi High Court 
held that mere non-compliance with 
the decree for restitution does not 
constitute a wrong within the mean- 
ing of Section 23 (1) (a). Relying on 
and explaining this decision in the 
later case of Gajna Devi v, Purshotam 
Giri (AIR 1977 Delhi 178) (supra) a 
learned Judge of the same High 
Court observed: (at p. 182 para 12) 


“Section 23 existed in the statute 
book prior to the insertion of Sec- 
tion 13 (1A) Had Parliament 
intended that a party which is guilty 
of a matrimonial offence and against 
which a decree for judicial separation 
Or restitution of conjugal rights had 
been passed, was in view of Sec, 23 
of the Act, not entitled to obtain di- 
vorce then it would have inserted an 
exception to Section 13 (1A) and with 
such exception, the provision of Sec- 
tion 13 (1A) would practically become 
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redundant as the guilty party could 
never reap benefit of obtaining di- 
vorce, while the innocent party was 
entitled to obtain it even under the 
Statute as it was before the amend- 
ment. Section 23 of the Act, there- 
fore cannot be construed so as to 
make the effect of amendment of the 
law by insertion of Section 13 (1A) 
nugatory. 


the expression “petitioner is 
not in any way taking advantage of 
his or her own wrong” occurring in 
Cl. (a) of S. 23 (1) of the Act does not 
apply to taking advantage of the sta- 
tutory right to obtain dissolution of 
marriage which has been conferred on 
him by Sec, 13 (1A)...... In such a 
case, a party is not taking advantage 
of his own wrong, but of the legal 
right following upon of the passing 
of the decree and the failure of the 
parties to comply with the decree...” 
In our opinion the law has been stat- 
ed correctly in Ram Kali v. Gopal 
Das (supra) and Gajna Devi v, Pur- 
shotam Giri (AIR 1977 Delhi 178) 
(supra). Therefore, it would not be 
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very reasonable to think that the re- 


lief which is available to the spouse 
against whom a decree for restitution 
has been passed, should be denied to 
the one who does not insist on com- 
pliance with the decree passed in his 
or her favour. In order to be a 
‘wrong’ within the meaning of Sec- 
tion 23 (1) (a), the conduct alleged 
has to be something more than a 
mere disinclination to agree to an of- 
fer of reunion, it must be miscon- 
duct serious enough to justify denial 
of the relief to which the husband or 
the wife is otherwise entitled, 


4. In the case before us the only 
allegation made in the written state- 
ment is that the petitioner refused to 
receive or reply to the letters writ- 
ten by the appellant and did not res- 
‘pond to his other attempts to make 
ther agree to live with him, This alle- 
gation, even if true, does not amount 
to misconduct grave enough to’ dis- 
entitle the petitioner to the relief she 
has asked: for. The appeal is there- 
‘fore dismissed but without any order 
as to costs. 

Appeal dismissed. 





Jala Bano v. State of J. & K. 


A. LR. - 


AIR 1977 SUPREME COURT 2220 


(From: Jammu & Kashmir) 
Y. V. CHANDRACHUD AND 
V. R. KRISHNA IYER, JJ. 


Mst. Jala Bano and another, Ap- 
pellants v. State of Jammu & Kash- 
mir and another, Respondents. 


Criminal Appeal No, 20 of 1976, D/- 
3-3-1976. 


Criminal Procedure Code (1974), 
S. 145 (8) — Proceeding under See- 
tion 145 between Party A & Party B 
— Nazir appointed as custodian of 
property — In appeal before Supreme 
Court, party A giving undertaking 
that on dismissal of their civil suit 
by trial Court they shall hand over 
possession to Nazir who, in turn, shall 
hand over possession to party B — 
Party A and Nazir permitted to ap- 
ply to Magistrate for appropriate 
direction — Proceeding under Section 
145, to be treated as closed on dispo- 
sal of civil suit, (Constitution of 
India, Art. 134). (Para 1) 


ORDER:— The appellants shall 
continue in possession of the disput- 
ed property as agents of the Nazir 
who has been appointed as a custo- 
dian by the criminal court under Sec~ 
tion 145 of the Code of Criminal Pro- 
cedure. The appellants agree and 
undertake to this Court that if their 
suits are dismissed by the trial 
Court, they shall hand over vacant 
and peaceful possession of the suit 
property to the Nazir who, in turn, 
shall hand over possession to respon- 
dent No. 2. We reserve liberty to 
the parties and to the Nazir to ap- 
ply to the learned Magistrate for ap- 
propriate directions as and when 
necessary, The civil suit filed by 
the first appellant for establishing 
her title to the property shall be dis- 
posed of by the trial Court, as far as 
possible within four months from 
today. The civil Court in which 
the suit filed by the first appellant 
is pending shall, if necessary, allow 
the first appellant to amend the 
plaint so as to put the title in issue 
in the suit, With these observations, 
the appeal stands disposed of. The 
proceedings under Section 145, Code 
of Criminal Procedure, shall be 
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treated as closed on the disposal of 
the two suits pending in the civil 
Court. 

Disposed of accordingly. 


Orie 


AIR 1977 SUPREME COURT 2221 
(From: Punjab & Haryana)* 


Y. V. CHANDRACHUD AND 
P. S  KAILASAM, JJ. 


Bikram Dass, Appellant v. Financial 
Commissioner and others, Respon- 
dents. 

Civil Appeal No. 1822 of 1975, D/- 
3-8-1977. 

(A) Punjab and Haryana High 
Court Rules and Orders, Vol, 5, Chap. 
I, Rr. 4 and 5 (1), Chap. 2-C R. 3 — 
Limitation Act (1963), S. 5 and Art. 
117 — R, 3 is directory — Only one 
complete set of documents filed with 
memorandum of appeal within time 
and remaining two sets in reasonable 
time — Effect — S. 5, Limitation 
Act, if necessary to be invoked — 
Decision in L, P. A. No, 65 of 1971, 
D/- 26-9-1974 (Punj and Har), Re- 
versed, 

Where a Letters Patent appeal was 
presented within the prescribed pe- 
riod of limitation of 30 days but the 
memorandum of appeal was accom- 
panied by only one set of the three 
items mentioned in R. 3 instead of 
three sets as required by the said 
Rule and the Deputy Registrar of 
the High Court received the appeal on 
23-12-1970 and accepted the remaining 
two sets of documents on 30-1-1971. 


Held that (i) Rule 3 is directory and 
not mandatory. The rule being direc- 
tory in nature, substantial compliance 
therewith is enough to meet its re- 
quirements. Since one complete set 
of the three documents specified in 
R. 3 was filed along with the memo- 
randum within the prescribed period 
of thirty days, there was substantial 
compliance with the rule and there- 
fore it was erroneous to treat the ap- 
peal as being barred by limitation. 

(Paras 16, 18) 

(ii) The failure to file the two ad- 

ditional sets of documents was a mere 
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irregularity which the High Court 
in exercise of its discretion could 
condone by granting further time for 
formal compliance with the rule. AIR 
1976 SC 1177. Followed. (Para 16) 

(iii) The irregularity committed in 
filing only one set of the three docu- 
ments mentioned in R, 3 was cured 
within a reasonable time by filing the 
remaining two sets on 30-1-1971. That 
was within 40 days of the date on 
which the appeal was preferred, 
which was the time which the De- 
puty Registrar could grant in the ag- 
gregate under R, 5 (1) of Chap. I for 
amendment of a memorandum of ap- 
peal which did not comply with 
Or, 41. R. 3 C. P. C. The Letters Pa- 
tent appeal was taken up by the ad- 
mitting Bench for admission on 24-2- 
1971 when the appeal was complete 
in all respects. There was then no 
question of granting further time for 
“presentation” of the appeal or for 
removing the irregularity from which 


the presentation of the appeal suf- 
fered; and (Para 19) 
Gv} The considerations which 


would influence the decision of Sec- 
tion 5 application were out of place 
In the case where the appeal itself 
was preferred within period of limi- 
tation but there was an irregularity 
in presenting it, There was no oc- 
casion to invoke S, 5 of the Limita- 
tion Act or of Rule 4 of Chap. I of 
the High Court Rules. As the memo- 
randum was filed within the pre- 
scribed period of limitation of 30 
days, there was no reason why, the 
irregularity should not be excused 
when one complete set was filed with 
the memorandum and the remain- 
ing two sets were filed within a rea- 
sonable time. Decision in L. P, A, No. 
65 of 1971, D/- 26-9-1974 (Punj & 
Har). Reversed. (Paras 21, 22) 


(B) Constitution of India, Art. 133 
— Discretionary Order — Order re- 
fusing to condone delay on fallacious 
supposition that appeal was time- 
barred — Interference, 


Though Supreme Court does not 
normally interfere with discretionary 
orders, it will not stay its hands 
when the High Court used its dis- 
cretion in refusing to condone delay 
on an altogether fallacious supposi- 
tion that the appeal was barred by 
time. (Para 20) 
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Caseg Referred: Chronological Paras 
AIR 1976 SC 1177 : (1976) 2 SCR 82 


15, 17 
AIR 1975 Punj 1 (FB) 15 
Mr. H. L. Sibbal Sr. Advocate, 


(M/s. S. K. Jain and S. M. Jain, Ad- 
vocates with him), for Appellant: M/s. 
N, C. Sikri, A. K. Sikri and A.D. 
Sikri, Advocates, for Respondents 
Nos, 4-6. 


CHANDRACHUD, J:— The appel- 
lant, Mahant Bikram Dass Chela. fil- 
ed two applications for eviction of 
respondents 4 to 6 (hereinafter called 
‘the respondents’), on the ground 
that they had committed default in 
the payment of rent. A compromise 
was arrived at between the parties on 
March 31, 1959, under which it was 
apreed that the respondents should 
pay to the appellant a sum of Rupees 
11,872 by March 31, 1959 and the ba- 
lance in six monthly instalments of 
Rs, 1,000/- each. Respondents com- 
mitted default in the payment of fu- 
ture instalments, upon which the ap- 
pellant filed two applications on April 
2, 1962 for their ejectment on the 
ground that they had failed to pay 
rent without sufficient cause, One of 
these applications covered an area of 
117 Kanals and the other of 76 ka- 
nals odd. 


2. These applications were dismiss- 
ed first by the Assistant Collector 
and in appeal by the Collector. The 
appellant then filed revision applica- 
tions to. the Commissioner, who, on 
March 1, 1965 made a recommenda- 
tion to the Financial Commissioner to 
the effect that the orders of the Col- 
lector and the Assistant Collector be 
set aside and a decree for ejectment 
be passed against the respondents. By 
his order dated November 26, 1965 
the Financial Commissioner accepted 
the recommendation with regard to 
the area of 76 kanals and passed a 
decree evicting the respondents from 
m land. That order has become 

nal, 


3. In the other Revision pertaining 
to 117 Kanals, the Financial Commis- 
sioner by an order dated November 
4, 1965 held that the ejectment-peti- 
tion filed by the appellant had be- 
come infructuous in view of the fact 
that the land was acquired by the 
Amritsar Improvement Trust, which 
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had already taken possession thereof. 
According to the Financial Commis- 
sioner, since the Improvement Trust 
had taken possession of the land, res- 
pondents ceased to be tenants and 
the question of their ejectment did 
not arise for consideration. 

4. The appellant then filed a Civil 
Writ, No. 1146 of 1966, in the Puniab 
& Haryana High Court, challenging 
the decision of the Financial Commis-. 
sioner. The Writ Petition was dis- 
missed by a learned single Judge, 
against which the appellant filed an 
appeal under Cl. 10 of the Letters 
Patent to a Division Bench of the 
High Court. 


5. The Single Judge had dismissed 
the writ petition on November 27, 
1970. The Memorandum of the Let- 
ters Patent Appeal against that judg- 
ment was lodged by the appellant on 
December 23, 1970, which was with- 
in 30 days from the date of the judg- 
ment appealed from. The Letters 
Patent appeal came up for admission 
on February 24, 1971 when the Divi- 
sion Bench directed that a notice be 
issued to the respondents in regard 
to the admission of the appeal, After 
completion of the record of the ap- 
peal, the matter was placed for hear- 
ing before a Division Bench, when 
the respondents raised an objection 
that the appeal was barred by limi- 
tation on the ground that though 
the memorandum of appeal was filed 
within 30 days of the date of the 
judgment of the single Judge it was 
not accompanied by three sets of 
documents which are required to be 
filed under the rules of the High 
Court, Counsel for the appellant 
then asked for an adjournment for 
filing an application under S, 5 of 
the Limitation Act for condonation of 
the delay. Notice of the condonation 
application was given to the respon- 
dents and on hearing them, the 
Court framed seven questions and re- 
ferred them for the opinion of a Full 
Bench. The questions, as they read, 
do not seem to call for such special 
treatment but it appears that though 
the matters in dispute relate to pro- 
cedural regulations, learned Judges of 
the High Court had taken differing 
views which necessitated the refer- 
ence to a Full Bench. 

6. The Full Bench answered those 
questions by a judgment dated March 
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19, 1974 and remitted the appeal to 
the Division Bench for final disposal 
in the light of the answers given by 
it. It also directed the Division 
Bench to deal with the application fil- 
ed by the appellant for condonation 
of ae delay caused in filing the ap- 


T. Out of the seven questions re- 
ferred to the Full Bench, we are con- 
cerned, principally. with question No. 
7 only, which is as follows: 

“Can an appeal under Cl, 10 of the 
Letters Patent be held to be incom- 
plete or “no appeal in the eye of law” 
merely because it is not accompanied 
by the requisite three spare copies of 
the paper-book?” 

This question was answered by the 
Full Bench thus: 

“The above discussion leads to the 
conclusion that if an appeal under 
Cl. 10 of the Letters Patent does not 
comply with the mandatory provi- 
sions of Rule 3 of Chapter 2-C of the 
Rules by not filing three sets of typ- 
ed copies of the documents, it has to 
be regarded as no appeal in the eye 
of law and shall not be deemed to 
have been filed on that day. It shall 
be deemed to have been filed only on. 
the day when it is complete in all 
respects, as required by the Rules 
and is accepted for registration by 
the Registry.” 

8. The Division Bench then took 
up the appeal for consideration of 
the question whether the delay caus- 
ed in filing the appeal should be con- 
doned under S, 5 of the Limitation 
Act, By a judgment dated Septem- 
ber 26, 1974 it held that the appel- 
lant had failed to make outa case 
for condonation of the delay and, 
therefore, the appeal was liable to be 
dismissed on the ground that it was 
barred by limitation, The appeal was 
accordingly dismissed, against which 
the appellant has filed this appeal by 
certificate granted by the High 
Court. 

9. For deciding the question whe- 
ther the appeal was preferred in 
time. the relevant provisions of the 
Limitation Act, the Civil Procedure 
Code and the Rules and Orders of 
the Punjab High Court must be no- 
ticed. 

10. Article 117 of the Limitation 
Act, 36 of 1963, prescribes a period 
of 30 days’ limitation for filing an ap- 
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peal from a decree or order of any 
High Court to the same Court. The 
time for filing such an appeal runs 
from tbe date of the decree or order 
appealed from. Section 5 of the 
Limitation Act provides for extension 
of the prescribed period of limitation 
if the appellant satisfies the court 
that he had sufficient cause for not 
E the appeal within that pe- 
rio 


11. Order 41, Rule 1 (1) of the 
Code of Civil Procedure reguires that 
every appeal shall be preferred in 

form of a memorandum signed 
by the appellant or his pleader and 
presented to the Court or to such 
officer as it appoints in that behalf. 

memorandum has to be accom- 
panied by a copy of the decree ap- 
pealed from and of the judgment on 
which it is founded, unless the ap- 
pellate court dispenses with the pro- 
duction of the judgment. If these 
conditions are fulfilled the appeal is 
preferred validly, so far as the re- 
quirements of the Civil Procedure 
Code are concerned, on the date on 
which it is presented. A memoran- 
dum which does not satisfy these 
requirements may, under Rule 3 (1), 
be rejected, or returned to the appel- 
lant, for the purpose of being amend- 
ed within a time to be fixed by the 
Court or be amended then and there. 

12. The Rules and Orders of the 
Punjab and Haryana High Court, 
which are contained in Volume V of 
the High Court publication, relate to 
“Proceedings in the High Court’ and 
are made under the authority, inter 
alia, of the Letters Patent of the 
High Court. Chapter I of the afore- 
said volume, which is entitled “Judi- 
cial Business”, deals by Part A with 
the presentation and reception of ap- 
peals, petitions and applications for 
ree and Revision, Rule 4 provi- 

es: 


“No memorandum of appeal pre- 
ferred under Cl. 10 of the Letters 
Patent shall be entertained lf pre- 
sented after the expiration of 30 
days from the date of the judgment 
appealed from, unless the admitting 
Bench in its discretion. for good 
cause shown, grants further time for 
the presentation”, 

By Rule 5 (1), the Deputy Registrar 
may return for amendment and refil- 
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ing within a time not exceeding 10 
days at a time, and 40 days in the 
aggregate, to be fixed by him, any 
memorandum of appeal for the rea- 
son specified in Order XLI, Rule 3, 
Civil Procedure Code, If the memo- 
randum of appeal is not amended 
within the time allowed by the De- 
puty Registrar under sub-rule (1), it 
has to be listed for orders before the 
Court under sub-rule (2). 


13. Chapter 2-C, Part C, which 
deals with ‘Preparation of paper 
books in Letters Patent Appeals” pro- 
vides by Rule 3 that no appeal under 
Cl. 10 of the Letters Patent will be 
received by the Deputy Registrar un- 
less it is accompanied by three typed 
copies of (a) the memorandum of ap- 
peal: (b) the judgment appealed from; 
and (c) the paper-book which was be- 
fore the Judge from whose judgment 
the appeal is preferred, 


14. In the instant case, only one 
set of documents was filed along with 
the Memorandum of the Letters Pa- 
tent Appeal. Nevertheless, the De- 
puty Registrar did receive the appeal 
on Dec. 23, 1970. He accepted the 
remaining two sets of the documents 
required to be filed under Rule 3 on 
January 30, 1971. 


15. The judgment. of the Full 
Bench, Bikram Dass v, Financial 
Commr., AIR 1975 Punj 1 in pur- 


Suance of which the Division Bench 
considered the question of condona- 
tion of delay and passed the impugn- 
ed order came for consideration be- 
fore this Court in State of Punjab v. 
Shamlal Murari (1976) 2 SCR 82: 
(AIR 1976 SC 1177). It was held in 
that case that every minor detail 
specified in Rule 3 does not carry a 
compulsory import, that the core of 
the matter is not that three copies 
of documents mentioned in the rule 
must be filed but that copies of all 
the documents mentioned in the rule 
should be before the Court and that 
there should be no over-emphasis on 
the filing of three copies of the docu- 
ments at the time when the appeal 
is filed. The Court further observed 
that if no copy at all of any of the 
three items is furnished the result 
might be different but the failure to 
comply with the rule strictly is a 
mere irregularity which the Court, 
in the exercise of its discretion, can 


-has exercised its 
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condone by granting further time for 
forma] compliance with the rule. 
After thus holding that R. 3, though 
expressed in mandatory language, is 
directory in nature, the Court did 
not interfere with the order of the 
High Court refusing to extend the 
time and condone the delay, since 
that was a discretionary exercise of 
power by the High Court. 

16. Following this decision, and in 
respectful agreement with the view 
that Rule 3 is directory and not man- 
datory, we must hold that since one 
complete set of the three documents 
Specified in Rule 3 was filed along 
with the memorandum, the failure to 
file two additional sets of documents 
is a mere irregularity which it was 
within the discretion of the High 
Court to condone. 


17. Counsel for the respondents 
contends that since the High Court 
discretion in the 
matter by refusing to condone the 
delay, we should not interfere with 
the High Court’s order for the same 
reasons for which this Court in Sham- 
lal’s case (AIR 1976 SC 1177) refused 
to interfere with a discretionary 
order. We are unable to accept that 
the decision in Shamlal’s case can be 
a precedent on the question as to 
the limits of the power of this Court 
to interfere with a discretionary 
order, But quite apart from that 
consideration, there are valid reasons 
why we cannot sustain the order of 
the High Court refusing to condone, 
what is described as ‘the delay caus- 
ed in filing the Letters Patent Ap- 
peal’. 

18. The argument proceeds on the 
assumption that the appeal was pre- 
sented beyond the period of limita- 
tion prescribed for filing Letters Pa- 
tent Appeals, That is a fallacious 
assumption. The appeal was pre- 
sented within 30 days, which is the 
period of limitation for filing Letters 
Patent Appeals. There was, how- 
ever, an irregularity in presenting the 
appeal, namely, that the appeal was 
accompanied by only one set of the 
three items mentioned in Rule 3 of 
Chapter 2-C which requires that 
three sets should be filed. Rule 3, 
being directory in nature, substantial 
compliance therewith is enough to 
meet its requirements. There was, in 
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the instant case substantial complia- 
ance with the rule and therefore, it 
was erroneous to treat the appeal as 
being barred by limitation, 


. 19. The irregularity committed in 
filing only one set of the three docu- 
ments mentioned in Rule 3 of Chap- 
ter 2-C was cured within a reason- 
able time by filing the remaining two 
sets on January 30, 1971. That was 
within 40 days of the date on which 
the appeal was preferred, which is 
the time which the Deputy Registrar 
can grant in the aggregate, under 
Rule 5 (1) of Chapter I, for amend- 
ment of a memorandum of appeal 
which does not comply with Order 41, 
Rule 3, C. P. C, The Letters Patent 
Appeal was taken up by the admit- 
ting Bench for admission on Febru- 
ary 24, 1971 when the appeal was 
complete in all respects, There was 
then no question of granting further 
time for “presentation” of the ap- 
peal or for removing the irregularity 
from which the presentation of the 
appeal suffered. 


20. The objection raised by the 
respondents on the score of limitation, 
the adjournment sought by the ap- 
pellant to file an application under 
Section 5 of the Limitation Act for 
condonation of delay and the refusal 
of the Division Bench to condone the 
delay are all misplaced, proceeding 
as they did on an erroneous assump- 
tion that the appeal was barred by 
time on the date on which it was 
filed and that the requirement of 
Rule 3 of Chapter 2-C is mandatory 
in character. We cannot stay our 
hands on the ground that this Court 
does not normally interfere with 
discretionary orders, when the High 
Court used its discretion on an alto- 
gether fallacious supposition that it 
had to consider the question of con- 
donation of delay in the context of 
an application filed under S, 5 of the 
Limitation Act. 


21. Section 5 of the Limitation Act 
is a hard task-master and judicial 
interpretation has encased it within a 
narrow compass, A large measure of 
case-law has grown around S. 5, its 
highlights being that one ought not 
easily to take away a right which 
has accrued to a party by lapse of 
time and that therefore a litigant who 
is not vigilant about his rights must 
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explain every day’s delay, These and 
similar considerations which influ- 
ence the decision of S. 5 applications 
are out of place in cases where the 
appeal itself is preferred within the 
period of limitation but there is an 
irregularity in presenting it. Thus, in 
the instant case there was no occa- 
sion to invoke the provisions cf Sec- 
tion 5, Limitation Act, or of Rule 4, 
Chapter I, of the High Court Rules. 
If the Division Bench were aware 
that Rule 3 of Chapter 2-C is direc- 
tory, it would have treated the ap- 
peal as having been filed within the 
period of limitation, rendering it in- 
apposite to consider whether the de- 
lay caused in filing the appeal could 
be condoned. 

22. We hold accordingly that the 
High Court is wrong in its view that 
the appeal was barred by tims. The 
memorandum was presented within 
the prescribed period of limitation of 
30 days and there is no reason why, 
the irregularity committed in not fil- 
ing three sets of documents along 
with the memorandum should not be 
excused when one complete set was 
filed with the memorandum and the 
remaining two sets were filed within 
a reasonable time thereafter. 

23. It is not necessary tc send 
back this matter to the High Court, 
since the parties have arrived at a 
settlement, The appellant agrees that 
the sum of Rs, 25,734/- which is kept 
in a fixed deposit account in the 
names of respondent 4 (Dayal Singh), 
respondent 5 (Harbhajan Singh) and 
respondent 6 (Harbans Singh) in the 
Punjab National Bank, Amritsar, may 
be withdrawn unconditionally by 
these respondents, together with the 
interest which may have accrued on 
the aforesaid amount, Mr. Sikri, on 
behalf of the three respondents, gives 
up all the rights and contentions in 
the matter and agrees that his cli- 
ents shall have no right to partici- 
pate or share in any further or 
higher amount which may be granted 
by way of compensation for the ac- 
quired land, The appellant, on his 
part, agrees that he will not be en- 
titled to recover from respondents 4, 
© and 6 any amount by way of ar- 
rears of rent. Since respondents 4, 5 
and 6 have given up their conten- 
tions in the suit, their rights shall 
Stand transferred to the appellant. 
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24. The appeal shall stand dispos- 
ed of accordingly. There will be no 
order as to costs. 

Order accordingly. 
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State of Uttar Pradesh, Appellant 
v. Mohammad Musheer Khan and 
others, Respondents. 


Criminal Appeal No, 286 of 1975, 
D/- 29-7-1977. 


Constitution of India, Art, 136 — 
Criminal P, C. (1898), S. 423 — Trial 
for offence under S. 302 — One ac- 
cused convicted under S. 302 and 
sentenced to death — Two other ae- 
cused convicted under S. 302/34 and 
sentenced to life imprisonment — Ac- 
quittal of all accused by High Court 
on plea of self defence — Legality. 


The three accused respondents were 
tried for the offence of murder and 
respondent No. 1 was convicted under 
. S. 302 and was sentenced to death 
by the Sessions Court and the two 
other respondents were convicted 
under S. 302/34 and were awarded 
sentence of life imprisonment. In an 
appeal filed by the respondents the 
High Court allowed the appeal and 
acquitted all the respondents on the 
basis of their stand of right of pri- 
vate defence. 

Held, that the High Court affirm- 
ed the finding of the trial Court as 
regards the incident which took place 
on the day of incidence. That finding 
was correct and unassailable. But 
on pure conjecture and surmises it 
had led itself to accept the respon- 
dents’ plea of right of private de- 
fence. In the instant case there was 
no plea of right of private defence 
set up by any of the respondents. A 
vague suggestion given to P. W. in 
his cross-examination and the belated 
stand taken by respondents in their 
statements under See, 342, Cr. P.C. 
in the Sessions Court was of no avail 


*(Criminal Appeal No. 815 of 1973, 
Capital Sentence No, 1 of 1974, D/- 
17-5-1974 (A11) (L. B.)). 
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to the defence, There was not an 
lota of evidence in support of the 
stand. (Paras 4, 6, 7) 


But even so it cannot be said that 
respondents 2 and 3 can be held 
guilty for the murder with the aid 
of S, 34 of the Penal Code. Oniy one 
blow had been given on the back of the 
deceased. The blow must have been 
given by respondent No, 1 suddenly 
in a split second. In the circumstances 
respondent No. 1 was alone guilty of 
murder and the other two must be: 
given benefit of doubt. In the facts 
however extreme sentence of death 
was not warranted and sentence of 
life imprisonment would serve the 
ends of justice. (Para 8) 


Cases Referred: Chronological Paras 
AIR 1975 SC 1478:1975 Cri LJ 1079 
5 


AIR 1968 SC 702: 1968 Cri LJ 806 5 
AIR 1927 Mad 97:27 Cri LJ 1198 5 


Mr. D. P. Uniyal, Sr. Advocate (Mr. 
O. P. Rana. Advocate with him), for 
Appellant; Mr D. Mbookerjee, Sr. 
Advocate (M/s. B. P. Singh and A. K. 
Srivastava, Advocate with him), for 
Respondents. 

UNTWALIA, J.:— In this appeal 
by special leave filed by the State 
of Uttar Pradesh, there are three 
respondents — (1) Mohammad Mu- 
Sheer Khan; (2) Mohammad Shamim 
Khan and (3) Siraj Ahmad Khan, All 
the three were tried by the Sessions 
Judge of Sultanpur for the offence 
of committing the murder of Nirmal- 
jeet Singh, brother of  Bimaljeet 
Singh, P. W. 1. Respondent No. 
was convicted under Section 302 of 
the Penal Code and sentenced to 
death, The other two respondents 
were convicted for the said offence 
with the aid of Section 34 and each 
of them was awarded a sentence of 
life imprisonment, The respondents 
filed an appeal in the Allahabad High 
Court and a reference for the con- 
firmation of the death sentence im- 
posed upon respondent No. 1 was 
also made by the Sessions Judge, The 
High Court has rejected the refer- 
ence, allowed the appeal and acquit- 
ted all the three respondents. Hence 
this appeal by the State. 

2. There is a college known as 
B. P. Intermediate College at Kur- 
war, P. S. Kotwali, in the District of 
Sultanpur. Several students from 
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different villages were reading in the 
various classes of the college, includ- 
ing the respondent, the deceased, his 
brother P. W, 1 and some other 
P. Ws, There existed a bad blood 
and enmity between the two factions 
and groups of students — one hailing 
from village Naugawan Teer andthe 
other belonging to village Dharain. 
The respondents belong to the latter 
group. The deceased had associated 
himself with the former faction. On 
February 16, 1973 at the instigation 
of the respondents, it is said, one 
Balram — a student of Class IX-A 
went to the class room of VII-B and 
gave a few slaps and blows to Biren- 
dra Bahadur, P. W, 8 who is a resi- 
dent of Naugawan Teer. Nirmaljeet 
Singh intervened and rescued Biren- 
dra Bahadur, Thereupon, the res- 
pondents are said to have given a 
threat to Nirmaljeet Singh, A day 
later on February 17, 1973 when the 
tiffin interval started at 1.00 P. M. 
Students came out on the playground 
of the college. At that time in the 
field, respondents 2 and 3 instigated 
respondent 1 to assault Nirmaljeet. 
The said two respondents caught 
hold of his hands and respondent 1 
plunged his knife deep into the back 
of Nirmaljeet, After receiving the 
knife blow, Nirmaljeet staggered, fell 
down and collapsed immediately, The 
occurrence was witnessed by Bimal- 
jeet, P, W. 1, Rajendra Prasad Singh, 
P, W. 2, Siya Ram, P W. 3 and 
Mangla Rai, P. W. 4. The dead body 
of N irmaljeet was taken in a bus to 
the Police Station nine miles away 
and the First Information Report was 
lodged by Bimaljeet at 2.00 P. M 


3. The respondents denied their 
complicity in the occurrence. In the 
Committal Court in their statements 
under Section 342 of the Code of 
Criminal Procedure, 1898, none of 
them said a word pleading any right 
of defence or any assault on Moham- 
mad Shamim Khan, respondent No. 2. 
In the Sessions Court, however, 
Mohammad Musheer stated: — 


“On 17-2-73 a quarrel had taken 
place between accused Shamim and 
deceased Nirmaljeet. In course of 
that scuffle Shamim was being bea- 
ten, meantime. while mediating, some- 
one, stabbed Nirmaljeet.” 
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Shamim’s statement in the Sessions 
Court under Section 342, in this re- 
gard, was in these terms: 


“The reason of my absconding was 
that on 17-2-738, during interval time, 
Bimaljeet Singh and 10-15 boys had, 
saying that on 16-2-73, in the evening 
at Kurwar Market I had got Nanhoo 
beaten by Balram, beaten me in the 
playground. And on my raising 
alarm some boys had gathered there. 
While saving me some one out of 
the crowd inflicted knife injury to 
Nirmaljeet Singh in his back and he 
fel] down then and there.” 


It may be stated here that in the 
cross-examination of Bimaljeet it was 
suggested ta him that Shamim had re- 
ceived injury due to attack on him 
by Bimaljeet and others. Bimalieet 
denied the suggestion. No evidence 
was adduced by the defence in sup- 
port of their plea that Shamim was 
attacked, beaten and injured in the 
college playground on the date and 
at the time of the occurrence, One 
defence witness namely Dr. R, R. 
Misra, D. W, 1 was examined in sup- 
port of the injuries having been 
found on the person of Shamim. Ac- 
cording to his evidence, he examined 
Shamim on 23-2-1973 and found 
eight stabbed wounds and abrasions 
on the various parts of his body in- 
cluding the head. All the injuries 
were simple and of a very superficial 
kind, The Doctor was not in a posi- 
tion to give any definite opinion as 
to when they might have been in- 
flicted or caused. There was no 
other evidence, as already stated, in 
support of the halting plea of the de- 
fence that injuries had been caused 
to Shamim during the occurrence in 
question resulting thereafter in the 
giving of the fatal blow to Nirmal- 
jeet by some one, Even so the High 
Court, in our opinion, wholly errone- 
ously and unjustifiably, accepted the 
respondents’ plea of right of private 
defence and acquitted them under a 
wrong impression that according to 
the defence it was Nirmaljeet Singh 
and others who launched an assault 
upon Shamim and then some one 
stabbed Nirmaljeet giving the fatal 
blow in order to rescue Shamim. 


4. The High Court has affirmed 


the finding of the trial Court as re- 
gards the incident which took place 
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on February 16, 1973. That finding 
was correct and unassailable. But on 
pure conjecture and surmises it had 
led itself to accept the respondents’ 
plea of right of private defence. 


3. In the State of Gujarat v. Bai 
Fatima, AIR 1975 SC 1478 one of us 
(Untwalia, J.) delivering the judg- 
ment of this Court quoted with ap- 
proval at page 1483 a passage from 
the judgment of Hegde, J. in the 
case of Munhi Ram v, Delhi Admin- 
istration, (1968) 2 SCR 455: (AIR 
1968 SC 702) It will be useful to 
extract that passage in this judg- 
ment also. It runs as follows (at 
p. 703): 

“It is true that appellants in their 
statement under Section 342, Cr.P.C. 
had not taken the plea of private 
defence, but necessary basis for that 
plea had been laid in the cross-exa- 
mination of the prosecution witnesses 
as well as by adducing defence evi- 
dence. It is well settled that even if 
an accused does not plead = self-de- 
fence, it is open to the court to con- 
sider such a plea if the same arises 


from the material on record — 
see in re Jogali Bhaigo Naika, 
AIR 1927 Mad 97. The burden 


of establishing that plea is on the 
accused and that burden can be dis- 
charged by showing preponderance of 
probabilities in favour of that plea 
on the basis of the material on re- 
cord.” 


6. In the instant case one can say 
justifiably that there was no plea of 
right of private defence set up by 
any of the respondents. A vague 
suggestion given to P. W, 1 in his 
cross-examination and the belated 
stand taken by respondents 1 and 2 
in their statements under Sec, 342, 


Cr, P. C. in the Sessions Court was 
of no avail to the defence, There 
was no suggestion to P. W. 1 that 


Nirmaljeet had any part to play in 
the alleged attack on Shamim at the 
time of the occurrence. Musheer Khan 
in his statement named Nirmalijeet 
as one of the attackers, but was not 
bold enough to claim that he had 
given the blow to Nirmaljeet to re- 
scue Shamim, Shamim in his state- 
ment named Bimaljeet as one of the 
attackers but did not name Nirmal- 
jeet at all. He also had not the 
courage to take a stand that it was 
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because of the attack on him that 
Musheer Khan inflicted the fatal 


blow on Nirmaljeet with a knife. The 
Doctor’s evidence was too shaky to 
show even on the basis of prepon- 
derance of probabilities that the in- 
juries on Shamim were inflicted or 
caused on the 17th February at 
about 1.00 P.M, There was, so to 
Say, not an iota of evidence in support 
of this stand. Even assuming that 
Shamim got the injuries at the time 
of the occurrence, there was nothing 
to indicate that injury on Nirmaljeet 
was caused by Musheer or anybody 
else in order to defend Shamim. 


7. In our judgment the High 
Court was in error in acquitting the 
respondents on the basis of their stand 
of right of private defence. 


8. But, even so, we do not feel 
confident to say that respondents 2 
and 3 can be held guilty for the 
murder of Nirmaljeet with the aid of 
section 34 of the Penal. Code. Only 
one blow had been given on the 
back of Nirmaljeet. The prosecution 
story that it was so given by Musheer 
at the instigation of the other two 
respondents or that each of them had 
caught hold of one hand of the de- 
ceased and then the blow was given 
by Musheer is a doubtful and inher- 
ently improbable story. `Nirmaljeet 
was a lad of 16 years of age and 
there was no necessity, as none ap- 
pears on the ocular testimony of the 
prosecution witnesses, of catching 
hold of his hands in order to give 
the blow on his back, The blow must 
have been given by Musheer sudden- 
ly in a split second, We would, 
therefore, maintain the acquittal of 
respondents 2 and 3 extending to 
them the benefit of doubt as re- 
gards their complicity in the crime. 
But there can be no doubt that 
Mohammad Musheer, respondent No. 
1 had inflicted the blow on the back 
of Nirmaljeet with a knife, The evi- 


dence of the four eye-witnesses was 
fully trustworthy, could not be and 
has not been rejected even by the 


High Court. And believing that evi- 
dence, we hold that the charge of 
murder has been amply proved 
against Mohammad Musheer. The 
blow, according to the report and 
evidence of the Doctor who held the 
autopsy over the dead body of Nir- 
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maljeet, was sufficiently deep and 
fatal, It was sufficient in the ordi- 
nary course of nature to cause his 
death. It did cause his instantaneous 
death. Musheer did intend to cause 
that injury and therefore, he is guilty 
under Section 302 of the Pena] Code. 
We find no justification to accept 
the argument put forward by his 
learned counsel that he could be held 
guilty under Section 304 and not 
under Section 302. But we think on 
the facts and in the circumstances of 
the case the extreme penalty of death 
sentence is not warranted, Ends of 
justice will be served by sentencing 
Musheer to life imprisonment, 


9. In the result we dismiss the ap- 
peal as against Mohammad Shamim 
respondent No. 2 and Siraj Ahmad 
Khan, respondent No, 3 and main- 
tain their acquittal as recorded by 
the High Court but for different rea- 
sons. We allow the appeal against 
Mohammad Musheer Khan, respon- 
dent No. 1, set aside the High Court’s 
order of acquittal passed in his fa- 
vour, uphold the order of conviction 
made by the Sessions Judge under 
Section 302 of the Penal Code but 
instead of sentence of death imposed 
upon him by the trial Judge, we 
sentence him to undergo imprison- 
ment for life. 


Appeal partly allowed. 


AIR 1977 SUPREME COURT 2229 
(From: Punjab & Haryana) 

Y. V. CHANDRACHUD, P. K. 
GOSWAMI AND P., N. SHINGHAL 
Jd. 

Kurukshetra University and another 
Appellants v. State of Haryana and 

another, Respondents. 

Criminal Appeal No. 480 of 1976, 
D/- 22-3-1977. 

Criminal P, C. (1974), Ss. 482, 154 
— Inherent powers of High Court — 
Exercise of — When open — F.I. R. 
if can be quashed under Sec. 482 — 
Judgment of Punjab & Haryana High 
Court, Reversed. 

Inherent powers do not confer an 
arbitrary jurisdiction on the High 
Court to act according to whim or 
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caprice. That statutory power has to 
be exercised sparingly, with circum- 


spection and in the rarest of rare 


cases. Thus, the High Court in 
exercise of inherent powers under 
Section 482, Criminal P, C. cannot 


quash a first information report more 
so when the police had not even 
commenced the investigation and no 
proceeding at all is pending in any 
Court in pursuance of the said F.I.R. 
Judgment of Punjab and Haryana 
High Court, Reversed. (Para 2) 


CHANDRACHUD, J.:— The Kuruk- 
shetra University, which is one of 
the appellants before us, filed a first 
information report through its War- 
den in regard to an incident which 
is alleged to have taken place on the 
night between 25th and 26th of Sep, 
1975 in one of the University 
hostels. Acting on that report, the 
police registered a case under Ss. 448 
and 452, Penal Code, against respon- 
dent 2, Vinay Kumar. But before 
any investigation could be done by 
the police, respondent 2 filed a peti- 
tion in the High Court of Punjab & 
Haryana praying that the First In- 
formation Report be quashed. The 
High Court, without issuing notice to 
the University, quashed the First 
Information Report by,its judgment 
dated December 22, 1975 and direct- 
ed respondent 1, the State of Har- 
yana to pay a sum of Rs. 300/- by 
way of costs to respondent 2. The 
University asked for a review of the 
order since it had no notice of the 
proceedings, but that application was 
dismissed by the High Court, giving 
rise to this appeal. 


2. It surprises us in the extreme 
that the High Court thought that in 
the exercise of its inherent powers 
under Section 482 of the Code of 
Criminal Procedure, it could quash a 
First Information Report. The po- 
lice had not even commenced inves- 
tigation into the complaint filed by 
the Warden of the University and no 
proceeding at all was pending in any 
court in pursuance of the F.LR. It 
ought to be realized that inherent 
powers do not confer an arbitrary 
jurisdiction on the High Court to 
act according to whim or caprice. 
That statutory power has to be exer- 
cised sparingly, with circumspection 
and in the rarest of rare cases, 
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3. While quashing the F.I.R., the 
High Court went out of its way and 
made observations concerning the 
University’s power to enforce disci- 
pline in its eampus. The High Court 
seems to feel that outsiders can with 
impunity flout the University rule 
that no outsider shall stay in a Uni- 
versity hostel, Such a view is plain- 
ly caleulated to subvert discipline in 
a sphere where it is most needed. 
We are clear that the High Court 
ought not to have made these obser- 
vations without, at least, giving a 
hearing to the University. 


4. We, therefore, allow this appeal 
and set aside the judgment of the 
High Court including the order ask- 
ing the State of Haryana to pay the 
costs amounting to Rs, 300/- to the 
respondent. 


5, Mr. Mukherjee. who appears on 
behalf of the University, happily as- 
sures us that the University will not 
pursue the complaint against respon- 
dent No. 2. No further steps need, 
therefore, be taken by. the police to 
investigate into the complaint. It 
must, however, be clearly understood 
that the police are under an obliga- 
tion to investigate into complaints 
filed by the University, whenever law 
casts upon them that obligation. The 
Special Leave Petition filed before us 
states in Paragraph 18 that after the 
judgment of the High Court it has 
become impossible for the University 
to maintain law and order in its 
campus as the police have been obdu- 
rately refusing to accept any com- 
plaint lodged by the University 
against ex-students and outsiders who 
enter the campus at any time of the 
day and night, and stay in the hos- 
tels without the necessary permis- 
sion. It is the bounden duty of the 
police to record the complaints lodg- 
ed by the University and to inquire 
into them in accordance with law. If 
any cognizable offence is disclosed, 
the police cannot refuse to act on the 
complaint lodged by the University 
for the reason merely that the orders 
issued by the University are not 
binding on outsiders. 

Appeal allowed. 
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AIR 1977 SUPREME COURT 2230 
(From: 1971 Tax LR 874 (Delhi)) 


Y. V. CHANDRACHUD AND 
P. 5. KAILASAM. JJ. 


Smt. Pushpa Devi, Appellant v. 
The Commissioner of Income-tax, 
New Delhi, Respondent. 


Civil Appeal No. 1738 of 1971, D/- 
30-8-1977. 


(A) I-T. Act (1961), S. 4 — Hindu 
undivided family — A female member 
of a joint family cannet blend her 
separate property with the joint fami- 
ly property and hence income from 
that property is not assessable in the 
hands of Hindu undivided family on 
the basis that she has blended it 
With the joint family property, 1971 
Tax LR 874 (Delhi), Affirmed. 

(Paras 20, 21) 


(B) Hindu Law — Joint family — 
Doctrine of blending — A female 
member of joint family cannot blend 
her separate property with the joint 
family property, 


A Hindu female, not being a copar- 
cener. cannot blend her separate pro- 
perty with joint family property. 
Whether that separate property is 
the female’s absolute property or whe- 
ther she has a limited estate in that 
property would make no difference 
to that position, AIR 1961 SC 1268, 
Foll, (Case Law discussed). 

(Paras 16. 20) 


The theory of blending under the 
Hindu law involves the process of a 
wider sharing of one’s own proper- 
ties by permitting the members of 
one’s joint family the privilege of 
common ownership and common en- 


joyment of such properties. But 
while introducing new sharers in 
one’s exclusive property, one does 


not by the process of blending efface 
oneself by renouncing one’s own in- 
terest in favour of others. To blend 
is to share along with others and 
not to surrender one’s interest in fa- 
vour of others to the exclusion of 
oneself. If a Hindu female, who is a 
member of an undivided family, im- 
presses her absolute, exclusive pro- 
perty with the character of joint fami- 
ly property, she creates new claimants 
to her property to the exclusion of 
herself because not being a corparcener, 
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she has no right to demand a share 
in the joint family property by ask- 
ing for a partition. She has no right 
of survivorship and is entitled only 
to be maintained out of the joint 
family property. Her right to de- 
mand share in the joint family 
property is contingent, inter alia. on 
a partition taking place between her 
husband and his sons. Under S. 3 (2) 
and (3) of the Hindu Women’s Rights 
to Property Act, 1937 her right to de- 
mand a partition in the joint family 
property of the Mitakshara joint 
family accrued on the death of her 
husband. Thus, the expression ‘blend- 
ing’ is inapposite in the case of Hindu 
female who puts her separate pro- 
perty, be it her absolute property or 
limited estate, in the joint family 
stock. (Para 19) 
(C) Income-tax Act (1961), Sec. 4— 
Hindu undivided family — Hindu fe- 
male abandoned forever her sepa- 
rate interest and ownership over her 
capital investment and her share in 
business in favour of joint family of 
which she was a member — Held 
that the female must be deemed to 
have made a gift to undivided family 
— Income from the property gifted 
to H.U.F. would be Hable to be 
brought to tax in accordance with 
law. (Gift Tax Act (1958), S. 2 (xii). 
(Para 22) 

Cases Referred: Chronological Paras 
1972 Tax LR 284: 85 ITR 129 (Delhi) 
17 


AIR 1970 SC 1722:76 ITR 675 17 
ATR 1963 SC 1601: (1964) 2 SCR 172 


17 

AIR 1961 SC 1268: (1961) 3 SCR o 
13, 1 

AIR 1932 PC 216:59 Ind App 331 
15, 18 


AIR 1923 PC 57:50 Ind App 173 17 

Mr. M. B. Lal Advocate, for Appel- 
lant; M/s. B. B. Ahuja and Girish 
Chandra, Advocates, for Respondents. 

CHANDRACHUD, J.:— Two ques- 
tions arise for consideration in this 
appeal one of them being subsidiary 
to the other. The main question is 
whether a Hindu female who is a 
member of an undivided family can 
blend her separate property with 
joint family property. 

2. The appellant. Pushpa Devi, is 
a member of. a joint Hindu family 
consisting of herself, her husband, her 
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father-in-law, her mother-in-law, her 
minor son and three daughters On 
June 19, 1958 the appellant. in her 
individual capacity amd with the aid 
of her personal assets, entered initio a 
partnership with her father-in-law, 
Gur Narain Khanna, in the mame and 
style of Gur Narain Jagat Narain & 
Co. Her minor son, Ravi Naram 
Khanna, was admitted to the bene- 
fits of that partmership, Each of the 
three partners had a one-third share 
in the profits of the partnership, 
while the appellant and her father- 


in-law had am equal share in the 
Losses, 3 
3. The firm owned two cinema 


houses: Nishat Talkies, Kanpur and 
Novelty Talkies. Lucknew Separate 
accounts were maintained m respect 
of the two businesses and separate 
profit and loss accounts used to be 
drawn up. On August 31,  I96I a 
sum of Rs. 67,284.57 stood to the ere- 
dit of the appellant in the books of 
Nishat Talkies. That amount consist- 
ed of a sum of Rs. 15666.67 in the 
capital account and Rs. 50,617.90 in 
the current account. 


4. On September 1, 1961 the ap- 
pellant made a sworn declaration 
stating that she was the sole and ab- 
solute owner of the antounts standing 
to her credit in the books of Nishat 
Talkies and of her share in that busi- 
ness and declaring unequivocally her 
intention to treat both her capital 
and her share in the business of 
Nishat Talkies as the joint family 
property of the Hindu undivided 
family of which she was a member. 
By Clause (6) of the declaration, the 
appellant stated that she had aban- 
doned forever her separate interest 
and ownership over the capital in- 
vestment of Rs. 67,284.57, her one- 
third share in the net profits and one- 
half share in the net losses im the 
business of Nishat Talkies, in favour 
of the joint Hindu family to be 
wholly and exclusively enjoyed and 
possessed by it. 


5. We are concerned in this appeal 
with the assessment year 1963-64, for 
which the previous accounting year 
ended on August 3%, 1962. A sum of 
Rs. 20,865, being one-third share of 
the income from the business of Ni- 
shat Talkies for the year in question, 
was credited to the account. of the 
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joint Hindu family in the books of 
the firm. That income would have 
Originally fallen to the share of the 
appellant in the business of Nishat 
Talkies, but it was credited to the 
account of the joint Hindu family in 
consequence of the declaration made 
by the appellant on September 1, 
1961. The Hindu undivided family 
paid advance tax on the amount and 
- filed its return in respect of that in- 
come, The appellant, on the other 
hand. did not include that income in 
her return for the year, She ap- 
pended a note at the end of the re- 
turn saying: “Share of income from 
Nishat Talkies, Kanpur Rs. 20,865/-. 
Please see note on back page of com- 
putation of assessable income.” In the 
note on the back page of the return, 
the appellant referred to the declara- 
tion of September 1, 1961 and stated 
that her one-third share in the in- 
come of Nishat Talkies was assessable 
in the hands of the Hindu undivirled 
family since the income had ceased 
to be hers by reason of the declara- 
tion. 


6. The Income-tax Officer rejected 
the appellant’s contention on the 
ground that throwing the capital 
amount into the family stock was of 
no avail as the “sine qua non” of 
the matter was that “the Karta 
should become a partner in consequ- 
ence of investment’, The Appellate 
Assistant Commissioner affirmed the 
order of the I. T. O. on the ground 
that since the appellant, though a 
member of the joint family, was not 
a coparcener, it was not open to her 
to impress her personal property with 
the character of joint family pro- 
perty, The second ground on which 
the appellant’s claim was rejected by 
the A. A. C, was that the joint fami- 
ly did not possess any joint family 
property and, therefore, there was 
No joint family stock in which the 


appellant could throw her separate 
property. 
7. In a further appeal, the In- 


come-tax Appellate Tribunal accept- 
ed the appellant’s contention holding 
that there was no justification for 
discriminating against a Hindu female 
on the ground of sex and that there 
was no reason why a Hindu female 
who was a member of an undivided 
family could not, by an unequivocal 
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expression of intention, impress her 
separate property with the character 
of joint family property. The Tribu- 
nal observed that the appellant was 
not trying to enlarge her rights under 
the Hindu law or to improve her 
status under that law by abandoning 
her exclusive right in her self-ac- 
quired property. Surrender of inte- 
rest by a female was not, according 
to the Tribunal, foreign to the genus 
of Hindu law and, therefore, no 
restriction could be placed on a 
female’s right to abandon her exclu- 
sive interest in favour of the joint 
family of which she was a member. 


8. At the instance of the revenue, 
the Tribunal referred for the opinion 
of the Delhi High Court the follow- 
ing question: 


Whether on the facts and in the 
circumstances of the case, the Tribu- 
nal rightly held that the income of 
Rs. 21,544/- was not the individual 
Income of the appellant but was the 
income of the Hindu undivided fami- 
ly of which she was a member. 


Disagreeing with the Tribunal, the 
High Court answered the question in 
favour of the revenue on the ground 
that the right of blending could be 
exercised only by a coparcener and 
since the appellant, though a mem- 
ber of the joint family was not a 
coparcener, she could not throw her 
separate property into the joint fami- 
ly stock. The High Court. how- 
ever, rejected the contention of the 
revenue that since the joint family 
did not possess any property, no 
member thereof could blend his sena- 
rate property with joint family pro= 
perty. 


9. The High Court has granted to 
the appellant a certificate under Sec- 
tion 261 of the Income-tax Act, 1961 
to file an appeal to this Court on the 
ground that the case involves a sub- 
stantial question of law as to the 
right of a female member of a joint 
Hindu family to impress her self-ac- 
quired property with the character of 
joint Hindu family property. The 
question, according to the High 
Court, is res integra. 

10. This appeal had come up for 
hearing before a three Judge Bench 
earlier when it was felt that the 
question referred by the, Tribunal for 
the opinion of the High Court was 
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comprehensive enough to cover the 
point. 


Whether there was a gift of the 
appellant’s capital investment and her 
share in the business of Nishat Tal- 
kies in favour of the Hindu undivid- 
ed family. 

By a judgment dated September 24, 
1976 Khanna J., on behalf of. the 
Bench, directed the Tribunal to send 


a supplementary statement of the 
case on that question. 
11. In pursuance of the direction, 


the Tribunal has forwarded to this 
Court a supplementary statement of 
the case along with its finding on the 
question which it was directed to 
consider. By its order dated Janu- 
ary 31, 1977 the Tribunal has taken 
the view that there was a gift by the 
appellant in favour of the joint fami- 
ly and that the latter had accepted 
that gift. 


12. We are thus required to consi- 
der two questions in this appeal: one 
relating to the right of a Hindu fe- 
male, who is a member of an un- 
divided family, to impress her abso- 
lute, self-acquired property with the 
character of joint family property; 
and the other as to whether, if there 
hasbeen no such blending, the tran- 
saction in the instant case can 
amount to a gift in favour of the un- 
divided family. We will proceed to 
examine the first question, 


13. The High Court is not quite 
correct in the unqualified statement 
it has made in its order granting a 
certificate to the appellant to appeal 
to this Court that this question is 
res integra. The question, in our 
Opinion, is fairly, if not fully, covered 
by a considered Judgment of this 
Court in Mallesappa Bandeppa Desai 
v. Desai Mallappa, (1961) 3 SCR 779: 
(AIR 1961 SC 1268). The appellants 
therein brought a suit against their 
uncle and another for partition of 
joint family properties, their case be- 
ing that they and respondent 1 were 
each entitled to a half share in 
those properties. The trial Court 
passed a decree in favour of the ap- 
pellants, except in regard to certain 
items, That decree was challenged 
by respondent 1 in the Madras High 
Court, one of his contentions being 
that in any case, the appellants were 
not entitled to a share in the pro- 
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perties at Jonnagiri, items 4 to 61. 
This contention was accepted by the 
High Court which modified to that 
extent the decree of the trial Court. 


14. In an appeal filed in this Court 


by certificate granted by the High 
Court, one of the main contentions 
raised on behalf of the appellants 
was that the Jonnagiri properties 


were as much properties of the joint 
family as the other items and, there- 
fore, the High Court had fallen into 
error in refusing to grant to the ap- 
pellants a share in those properties. 
The Jonnagiri properties belonged 
originally to one Karnam Channappa, 
On whose death the properties devolv- 
ed on his widow Bassamma,_ Bas- 
samma died in 1920, leaving behind 
her three daughters, one of whom was 
Channamma. Channamma married 
Ramappa, and the couple gave birth 
to four sons, including the ap- 
pellants’ father Bandappa and res- 
pondent 1, Mallappa. It was common 
ground between the parties that the 
Jonnagiri properties were cbtained 
by Channamma bv succession from 
her father and were held by her as 
a limited owner. Channamma was 
a member of the joint family con- 
sisting of herself, her husband, their 
sons and others, The appellants’ case 
was that after the Jonnagiri proper- 
ties had devolved on Channamma by 
Succession, she allowed the said 
properties to be thrown into the 
common stock of the other properties 
belonging to the joint -family and 
that, by virtue of such a blending, the 
Jonnagiri properties of Channamma 
had acquired the character of joint 
family property. 


15. Gajendragadkar J., who spoke 
for the Court, began an examination 
of the appellants’ contention by pos- 
ing the fundamental question whe- 
ther the doctrine of blending can be 
invoked in such-a case. After stating 
that the Privy Council in Shiba Pra- 
sad Singh v, Rani Prayag Kumari 
Debi, 59 Ind App 331:(AIR 1932 PC 
216) was in error in observing that 
the doctrine of blending was based 
on the text of Yagnavalkya (Ch. I 
sect, 4, pl. 30) and the commentary 
made on it by Vijayaneshwara (Mita- 


kshara, ch, I, sect. 4, pl 31), the 
learned Judge observed that it was 
unnecessary to investigate whether 
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any other text can be treated as the 
foundation of the doctrine of blend- 
ing since the doctrine, as evolved by 
judicial decisions, had received a 
wide recognition and had become a 
part of Hindu law. The Court then 
proceeded to examine the question 
whether the principle of blending ap- 
plied in regard to property held by a 


Hindu female as a limited owner 
and answered that question in the 


negative. 


16. It is undoubtedly true, as con- 
tended hy the appellants learned 
counsel, that the question which the 
Court posed for its consideration at 
page 785 (of SCR):(at p. 1271 of 
AIR) of the report speaks of proper- 
ties held by a Hindu female as a 
limited owner. But the question was 
framed in that manner because the 
properties which had devolved on 
Channamma on her father’s death 
were held by her as a limited owner 
and not as her absolute properties. 


The ultimate decision of the Court 
that the Jonnagiri properties which 
had devolved on Channamma could 


not be treated as the properties of 
the joint family is not based upon or 
governed by the consideration that 
she had a limited estate in those 
properties. The decision of the 
Court, as Gajendragadkar J. has stat- 
ed at more than one place in the 
judgment is: 

“The rule of blending postulates 
that a coparcener who is interested in 
the coparcenary property and who 
owns separate property of his own 
may by deliberate and intentional 
conduct treat his separate property as 
forming part of the coparcenary pro- 
perty. If it appears that property 
which is separately acquired has been 
deliberately and voluntarily thrown 
by the owner into the jeint stock with 
the clear intention of abandoning 
his claim on the said property and 
with the object of assimilating it to 
the joint family property, then the 
said property becomes a part of the 
joint family estate; in other words, 
the separate property of a coparce- 
ner loses its separate character by 
reason of the owners conduet and 
gets thrown into the common stock 
of which it becomes a part. This doc- 
trine therefore inevitably postulates 
that the owner of the separate pro- 
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perty is a coparcener who has an in- 
terest in the coparcenary property 
and desires to blend his separate pro- 
perty with the coparcenary pro- 
perty.” (pp. 785-786). 

After stating the position thus, the 
Court again adverts to the fact that 
Channamma held the Jonnagiri pro- 
perties as a limited owner, but hav- 
ing done so, it restates the position 
that a Hindu female, not being a co- 
parcener has no interest in the co- 
parcenary property and cannot blend 
her property with the joint family 
property. The frequent reference in 
the judgment in Mallesappa (1961) 3 
SCR 779:(AIR 1961 SC 1268) to the 
fact that Channamma held a limited 
estate and the further reference by 
the Court to the Hindu law principle 
that a Hindu female owning a limit- 
ed estate cannot circumvent the rules 
of surrender and allow the members 
of her husband’s family to treat her 
limited estate as part of the joint 
family property belonging to the 
family is apt to confuse the true 
issue, but we have no doubt that the 
judgment rests squarely and princi- 
pally on the consideration that 
Channamma was not a coparcener. 
While concluding the discussion . on 
this topic, the Court observed at 
page 787 (of SCR): (at p. 1272 of ATR) 
that on first principles, the result 
which was canvassed by the appel- 
lants was inconsistent both with “the 
basic notion of blending” and with 
“the basic character of a limited 
owner’s title to the property held 
by her.” The “basic notion of blend- 
ing” which the Court has highlighted 
at several places in its judgment is 
that it is the coparcener who alone 
can blend his separate property with 
joint family property and that the 
said right is not available to a female 
who, though a member of the joint 
family, is not a coparcener, We are 
clear that Mallesappa is an autho- 
rity for the proposition that a Hindu 
female, not being a coparcener, can- 
not blend her separate property with 
joint family property, Whether that 
separate property is the female’s abso- 
lute property or whether she has a 
limited estate in that property would 
make no difference to that position. 
We may mention that Mallesappa is 
quoted in Mulla’s Hindu Law (14th 
Ed. p. 277) as an authority for the 
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proposition that the doctrine of 
blending cannot be applied to the 
case of a Hindu female who has ac- 
quired immovable property from her 
father, for she is not a coparcener. 
17. The judgment of this Court 
in Lakkireddi Chinna Venkata Reddi 
v. Lakkiredy Lakshmama, (1964) 2 
SCR 172: (AIR 1963 SC 1601) that of 
the Privy Council in Rajani Kanta 
Pal v. Jaga Mohan Pal, 50 Ind App 
173: (AIR 1923 PC 57) and of the 
Delhi High Court in Commissioner of 
Gift-tax, Delhi v. Munshi Lal, 85 ITR 
129: (1972 Tax LR 284) do not deal 
with the question whether a Hindu 
female, not being a cOparcener, can 
blend her separate property with 
joint family property. The state- 
ment of law in Lakkireddi that pro- 
perty, separate or self-acquired, of a 
member of joint Hindu family may 
be impressed with the character of 
joint family property if it is volun- 
tarily thrown by the owner into the 
common stock with the intention of 
abandoning his separate claim there- 
in is to be understood in the context 
that property devised under a will 
was alleged in the case to have been 
impressed with the character of joint 
family property, by the male mem- 
bers of the family. In Rajani Kanta 
Pal also, the blending was alleged to 
have been done by a male member 
of a joint family and the real con- 
troversy was whether the Mitakshara 
rule of blending applied in the case 
of brothers living together and form- 
ing a joint family governed by the 
Dayabhaga school of law, The Privy 
Council held that the rule of blend- 
ing extended to Dayabhaga families 
also. In the case decided by the 
Delhi High Court in Munshi Lal, it 
is true that one of the assessees was 
a female member of a Hindu uwun- 
divided family and the contention 
was that she had impressed her sepa- 
rate property with the character of 
joint family property. It is, how- 
ever, clear from the judgment of the 
High Court that the question whe- 
ther a female member of a joint 
Hindu family can blend her pro- 
perty with joint family property 
was not urged or considered in that 
case, The capacity or competency to 
blend was assumed both as regards 
the male and the female assessee 
who were members of a joint Hindu 
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family. It was on that assumption 
that the question was referred to 
the High Court for its opinion under 
Section 26 (1) of the Gift-tax Act, 
1958 whether the act of throwing the 
self-acquired property into the com- 
mon hotchpot amounted to a aift 
as defined in the Gift-tax Act, Fol- 
lowing the decision of this Court in 
Goli Eswariah v. Commissioner of 
Gift-tax, 76 ITR 675:(AIR 1979 SC 
1722) the Delhi High Court held that 
the transaction did not amount to a 
gift and, therefore, the gift-tax was 
not attracted, Thus, in none of these 
three cases cited by the appellant, 
was the competency of incorporation 
of separate property with joint fami- 
ly property in issue. 


18. The decision of the Privy 
Council in Shiba Prasad Singh v. 
Rani Prayag Kumari Debi, (AIR 1932 
PC 216) is also not to the point, It 
was held therein that unless the 
power is excluded by statute or cus- 
tom, the holder of a customary im- 
partible estate, by a declaration of 
his intention, can incorporate with 
the estate his self-acquired immov- 
able property, and thereupon the 
property accrues to the estate and is 
impressed with all its incidents, in- 
cluding the custom of descent by 
primogeniture. The appellant argues 
that if the holder of an impartible 
estate can blend his separate pro- 
perty with the estate of an imparti- 
ble estate, there is no reason why a 
Hindu female should not have the 
right to blend her separate property 
with joint family property. The 
analogy is misconceived because the 
true rule of blending, as we have ex- 
plained above, is that the right to 
blend is limited to coparceners. 


19. Having considered the deci- 
sions cited at the bar, it may be 
useful to have a fresh look at the 
doctrine of blending. The theory of | 
blending under the Hindu law ae 
volves the process of a wider sharing) 
of one’s own properties by permit- 
ting the members of one’s joint mic 
ly the privilege of common owner- 
ship and common enjoyment of such’ 
properties, But while introducing 
new sharers in one’s exclusive pro- 
perty, one does not by the process 
of blending efface oneself by re- 
nouncing one’s own interest in fa-! 
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‘vour of others, To blend is to share 
along with others and not to sur- 
render one’s interest in favour of 
others to the exclusion of oneself, If 
a Hindu female, who is a member of 
an undivided family, impresses her 
absolute, exclusive property with the 
character of joint family property, 
she creates new claimants to her pro- 
perty to the exclusion of herself be- 
cause not being a coparcener, she has 
no right to demand a share in the 
joint family property by asking for a 
partition. She has no right of sur- 
vivorship and is entitled only to be 
maintained out of the joint family 
property, Her right to demand a 
share in the joint family property is 
contingent, inter alia, on a partition 
taking place between her husband 
and his sons (see Mulla’s Hindu Law, 
14th Ed. p. 403, para 315), Under 
Section 3 (2) and (3) of the Hindu 
Women’s Rights to Property Act, 1937 
her right to demand a partition in 
the joint family property of the 
Mitakshara joint family accrued on 
the death of her husband. Thus, the 
expression ‘blending’ is inapposite in 
the case of a Hindu female who puts 
her separate property, be it her ab- 
solute property or limited estate, in 
the joint family stock. 

20. It is well settled that a Hindu 
coparcenary is a much narrower body 
than the joint family and it includes 
only those persons who acquire by 
birth an interest in the joint or co- 
parcenary property, These are the 
three generations next to the holder 
in unbroken male descent (see Mulla’s 
Hindu Law, 14th Ed. p. 262, para- 
graph 213), A Hindu female there- 
fore is not a coparcener, Even the 
right to reunite is limited under the 
Hindu law to males (Mulla, p. 430, 
para 342). It does not therefore mili- 
tate against the fundamental notions 
governing a Hindu joint family that 
a female member of the joint family 
cannot blend her separate property, 
even if she is an absolute owner 
thereof, with the joint family pro- 
perty. 

21. In our opinion, therefore, the 
income of Rs. 21,544 from Nishat 
Talkies was not assessable in the 
hands of the Hindu undivided family 
on the basis that the appellant had 
blended it with the joint family pro- 
perty. 
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22. As regards the second ques- 
tion on which this Court had called 
for a supplementary statement, there 
ls no serious controversy that by the 
declaration dated September 1, 1961 
the appellant must be deemed to 
have made a gift of the items men- 
tioned therein to the undivided fami- 
ly of which she was a member. The 
Tribunal’s finding to that effect 
must, therefore, be confirmed, The 
income of the property gifted to the 
Hindu undivided family will be li- 
able to be brought to tax consistent- 
ly with this finding and in accord- 
ance with law. 


_ 23. In the result, the appeal fails 
In regard to the first question but 
will succeed in regard to the second, 
There will be no order as to costs. 


Order accordingly. 
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V. R. KRISHNA IYER AND 
P. K. GOSWAMI, JJ. 
Hiralal Mallick, Appellant v. State 
of Bihar, Respondent. 


Criminal] Appeal No. 256 of 1977, 
D/- 16-8-1977. 

Penal Code (1860), S. 83 — Pre- 
sumption that child between the age 
of ten and fourteen is doli incapax — 
Is rebuttable, 


A child under 14 years is presum- 
ed not to have reached the age of 
discretion and to be doli incapax; 
but this presumption may be rebutted 
by strong and pregnant evidence of a 
mischievous discretion, for the capa- 
city to commit crime, do evil and 
contract guilt, is not so much mea- 
sured by years and days as by the 
strength of the delinquent’s under- 
standing and judgment, (Para 7) 


When a teenager, tensed by his 
elders or provoked by an earlier at- 
tack on his father, avenges with dan- 
gerous sticks or swords, copying his 
brothers, Court cannot altogether ig- 
nore his impaired understanding, his 
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tender age and blinding environs and 
motivations causatory of his crime. 
(Para 6) 
Held that since no evidence as to 
whether he was under twelve, as 
conditioned by S. 83, LP.C. was 
adduced and no attention to feeble 
understanding or youthful frolic was 
addressed the prima facie inference 
of intent to endanger the life of 
the deceased with a sharp weapon. 
stood unrebutted, and the conviction 
under Section 326, I, P. C. sustain- 
ed and the four year term award- 
ed by the High Court confirmed. 
Need to explore, experiment and 
organise reformative exercises in 
Order to eliminate recidivism and in- 
duce rehabilitation in the young of- 
fenders emphasised, (Paras 11, 20 


and 24) 

Cases Referred: Chronological Paras 
(1976) Case No, 6878, D/- 5-3-1976 
(SC Arizona US) 23 
(1966) 383 US 541 15 
(1902) 18 TLR 357 8 
(1830) 4 C & P 236 8 


Mr. D, Goburdhan, Advocate, for 
Appellant; M/s. U. P. Singh and S. 
N. Jha, Advocates, for Respondents. 

KRISHNA IYER, J.:— This appeal 
involves an issue of criminal culpabi- 
lity presenting mixed questions of 
fact and law and a theme of juvenile 
justice, a criminological cinderella of 
the Indian law-in-action. 

2. Hiralal Mallick, the sole appel- 


lant before us, was a 12 year old 
lad when he toddled into crime con- 
jointly with his two elder brothers, 
The three, together, were charged 
with the homicide of one Arjan Mal- 
lick which ended in a conviction of 
all under S., 302 read with Section 34, 


ILP.C. The trial Judge impartially 
Imposed on each one a punishment 
of imprisonment for life. On appeal 


by all the three, the High Court, 
taking note of the some peculiarities, 
directed the conversion of the con- 
victions from S, 302 (read with Sec- 
tion 34) into one under S5, 326 (read 
with S. 34) I P.C, and, consequently, 
pared down the punishment awarded 
to the co-accused into rigorous im- 
prisonment for 8 years. The third 
accused, the appellant before us, was 
shown consideration for his tender 
age of 12 years (at the time of com- 
mission of the crime) and the Court, 
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in a mood of compassion, softened the 
sentence on the boy into rigorous 
imprisonment for 4 years. 


3. A close-up of the participatory 
role of the youthful offender, as dis- 
tinguished- from that of his elder 
brothers discloses a junior partner- 
ship for him, For, argued Shri 
Goburdhun, while accused 1 and 2 
caused the fatal stabs, the appellant 
was found to have inflicted superficial 
cuts on the victim with a sharp wea- 
pon, probably angered by the epi- 
sode of an earlier attack on their 
father, induced by the stress of the 
reprisal urge and spurred by his bro- 
thers’ rush after the foe, but all the 
same definitely helping them in their 
aggression. That he was too infan- 
tine to understand the deadly import 
of the sword blows he delivered is 
Obvious; that he inflicted lesser in- 
juries of a superficial nature is prov- 
ed; that he, like the other two, chas- 
ed and chopped and took to his heels, 
is evident, The immature age of the 
offender, the fraternal company 
which circumstanced in his involve- 
ment, the degree of intent guaged by 
the depth of the wounds he caused 
and the other facts surround:ng the 
occurrence, should persuade us to 
hold that this juvenile was guilty — 
not of death-dealing brutality — but 
of naughty criminality, in a violent 
spree, Measured by his intent and 
infaney, his sinister part in the maca- 
bre offence ran upto infliction of 
injury with a cutting weapon attract- 
ing S, 324, IL P. C. not more. Such 
was the macaronic submission of 
counsel anxious to press for an ex- 
tenuatory exoneration from  incarce- 
ration, 


4. This mix-up of degree of culpa- 
bility and quantum of punishment is 
unscientific and so we have first to 
fix the appellants guilt under the 
Penal Code and then turn to the 
punitory process, Criminality comes 
first, humanist sentence next, 

5. Ordinarily, the vernier scale of 
a man’s mens rea is the pragmatic 
one of the reasonable and probable 
consequences of his act. The weapon 
he has used, the situs of the anatomy 
on which he has inflicted the injury 
and the like, are inputs. If that be 
the mental standard of the turpi- 
tude, the offender’s faculty of under- 
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standing becomes pertinent. Man is 
a rational being and law is a sys- 
tem of behavioral cybernetics where 


noetic niceties, if pressed too far, 
may defeat its societal efficacy, So, 


except in pronounced ` categories, 
which we will advert to presently, 
the intent is spelt out objectively by 
the rough-and-ready test of the pru- 
dent man and not with psychic sen- 
Sitivity to retarded individuals. View- 
ed in this perspective, the materials 
present in the case, especially the 
medical evidence, shows that this 
young offender armed himself like 
his brothers with a cutting instru- 
ment and set upon the victim using 
the sword on his neck. The autopsy 
evidence discloses that the injuries 
caused by the appellant were not the 
lethal ones; but multiple sword cuts 
on the neck of a man, leave little 
room for doubt in the ordinary run 
of cases as to the intent of the as- 
sailant. When three persons, swords 
in hand, attack a single individual, 
fell him on the ground and strike on 
his neck and skull several times with 
a sharp weapon, it is not caressing 
but killing, in all conscience and com- 
mon sense. The turpitude cannot be 
attenuated and the inference is in- 
evitable that the least the parties 
sought to execute was to endanger 
the life of the target person, In this 
light, the malefice contribution of the 
appellant to the crime is substantial- 
ly the same as that of the other 
two. 


6. When a crime is committed by 
the concerted action of a plurality of 
persons constructive liability impli- 
cates each participant, but the de- 
Pree of criminality may vary de- 
pending not only on the injurious 
sequel but also on the part played 
and the circumstances present, mak- 
ing a personalised approach with re- 
ference to each. Merely because of 
the fatal outcome, even those whose 
intention, otherwise made out to be 
far less than homicidal, cannot, by 
hindsight reading, be meant to have 
had a murderous or kindred mens 
rea. We have, therefore, to consider 
in an individualised manner the cir- 
cumstances of the involvement of the 
appellant, his nonage and expectation 
of consequences. When a teenager, 
tensed by his elders or provoked by 
the stone-hit on the head of his 
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father, avenges with dangerous sticks 
or swords, copying his brothers, we 
cannot altogether ignore his impaired 
understanding, his tender age and 
blinding environs and motivations 
causatory of his crime. 


T. It is common ground that the 
appellant was twelve years old at the 
time of the occurrence. At common 
law in England, as noticed by Arch- 
bold in’ Criminal Pleading, Evidence 
and Practice, a child under 14 years 
is presumed not to have reached the 
age of discretion and to be doli in- 
capax; but this presumption may be 
rebutted by strong and pregnant evi- 
dence of a mischievous discretion ... 
for the capacity to commit crime, do 
evil and contract guilt, is not so 
much measured by years and days 
as by the strength of the delinqu- 
ent’s understanding and judgment. 


8. Cross & Jones in ‘An Introduc- 
tion to Criminal Law’ state: “It is 
conclusively presumed that no child 
under the age of ten years can be 
guilty of any offence: a child of ten 
years or Over, but under the age of 
fourteen, is presumed to be incapable 
of committing a crime, but this pre- 
sumption may be rebutted by evidence 
of ‘mischievous discretion’ i, e., know- 
ledge that what was done was moral- 
ly wrong” R. v. Owen (1830) 4 C & 
P. 236. Cross & Jones further state: 
“The rebuttable presumption of in- 
nocence in the case of the person be- 
tween the age of ten and fourteen is 
still wholly dependent on the common 
law. The Crown cannot, as in most 
other cases, rely on the actus reus 
as evidence of mens rea; other evi- 
dence that the child knew it was do- 
ing something morally wrong must 
be adduced.”: R, V. Kershaw, (1902) 
18 TLR 357. 

9. In English Law, when an ado- 
lescent is charged with an offence, 
the prosecution has to prove more 
than the presence of a guilty mind 
but must go further to make out 
that ‘when the boy did the act, he 
knew that he was doing what was 
wrong — not merely what was 
wrong but what was gravely wrong, 
seriously wrong’ (emphasis added). 

10. Adult intent. automatically at- 
tributed to infant means, is itself an 
adult error. It is every day experi- 
ence that little boy as a class have 
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less responsible appreciation of dan- 
gers to themselves or others by in- 
jurious acts and so it is that the new 
penology in many countries immuni- 


ses crimes committed by children 
of and below ten years of age 
and those between the ages of 


10 and 14 are ‘in a twilight zone in 
which they are morally responsible 
not as a class, but as individuals when 
they know their act to be wrong’. 
The Indian Penal Code, which needs 
updating in many portions, extends 
total immunity upto the age of seven 
(S. 82) and partial absolution upto the 
age of twelve (S. 83). The latter 
provision reads: 

"83 Nothing is an offence which is 
done by a child above seven years of 
age and under twelve, who has not 
attained sufficient maturity of under- 
standing to judge of the nature and 
consequences of his conduct on that 
occasion.” 

The venal solicitude of the law for 
vernal offenders is essentially a mo- 
dern sensitivity of penology although 
from the Code of Hammurabi. the 
days of the Hebrews and vintage 
English law, this clement disposition 
is a criminological] heritage. marred, 
of course, by some periods and some 
countries, Dr. Siddique mentions 
that there have been instances in 
England where children of tender 
years were given death sentences iike 
the case where two kids of eight or 
nine years were given capital punish- 
ment for stealing a pair of shoes 
(p. 127. Criminology: Problems and 
Perspectives, by Ahmad Siddique: Eas- 
tern Book Co.). At least as mankind 
is approaching the International Year 
of the Child (1979), the Indian legal 
system must be sensitized by juvenile 
justice, This conscientious conscious- 
ness prompted us to counsel, counsel 
to examine the statutory position and 
criminological projects in the ‘child’ 
area. We had to make-do with what 
assistance we got but hope that when 
a near-~pubescent accused is marched 
into a criminal court, the Bench and 
the Bar will be alerted about jus 
juvenalis, if we may so call it. The 
compassion of the penal law for juve- 
mescents cannot be reduced to jejunity 
by forensic indifference since the 
rule of law lives by law-in-action, 
not law in the books. Unfortunately, 
at no stage, from the charge-sheet to 
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the petition for special leave. has 
awareness of 5, 83 of the Penal Code, 
the Probation of Offenders Act, 1958 
or the Bihar Children Act, 1970, 
been shown in this case. Maybe, the 
offence charged being under Sec. 302 
I P.C. and the guilt ultimately found 
being of an offence punishable with 
life imprisonment, account for this 
non-consideration, Even so, justice 
to juvenile justice desiderates more 
from a lively judicial process. 


i. Back to Hiralal Mallick and 
his crime and punishment. Was he 
guilty under S. 326, I. P.C. as the 
High Court has found, or was he li- 
able only under Section 324 as Shri 
Goburdhun urges? He was twelve: 
he wielded a sword; he struck on the 
neck of the deceased; he rushed to 
avenge; he ran away like the rest, 
No evidence as to whether he was 
under twelve, as conditioned by Sec- 
tion 83, I. P.C. is adduced; no atten- 
tion to feeble understanding or 
youthful frolic is addressed, And we: 
are past the judicial decks where fac- 
tual questions like this can be inves- 
tigated. The prima facie inference of; 
intent to endanger the life of the’ 
deceased with a sharp weapon stands 
unrebutted. Indeed, robust realism 
easily imputes doli capax to a twel- 
ver who cuts on the neck of another 
With a sword; for, if he does not 
know this to be wrong or likely to 
rip open a vital part he must be very 
abnormal and in greater need of judi- 
cial intervention for normalisation. 
The conviction under See. 326, I P.C. 
therefore, must be reluctantly sus- 
tained. When such is the law, we 
cannot innovate to attenuate. submit 
to spasmodic sentiment, or ride an 
unregulated benevolence. We cannot 
forget Benjamin Cardoso’s caveat 
that ‘the Judge, even when he is 
free, is still not wholly free’. Fet- 
tered by the law, we uphold the con- 
viction. 


12. Now to the issue of ‘sentence’. 
Guidelines for sentencing are diffi- 
cult to prescribe and more difficult 
to practice, Justice Henry Alfred 
McCardie succinctly puts it: 


“Trying a man is easy, as easy as 
falling off a log, compared with de- 
ciding what to do with him when 
he has been found guilty.” íp. 362) 
Speaking broadly, the ultimate desi- 
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deratum of most sentences is ‘to make 
an offender a non-offender. Only as 
judges impose effective sentences with 
a proper attitude and manner will 
they perform their expected function 
of decreasing the rising number of 
criminal and quasi-criminal activities 
in this nation.’ (page 364)* Penal 
humanitarianism has come to assert 
itself, although Sir Winston Churchill 
put the point of the common man 
and of the judge with forceful] clarity: 


“The mood and temper of the pub- 
lic with regard to the treatment of 
crime and criminals is one of the 
most unfailing tests of the civiliza- 
tion of any country.” (p. 68)* 


13. By that unfailing test we fail, 
if we betray brutality towards chil- 
dren and burke the human hope of 
tomorrow and the current trust in 
our hands and hearts, So it is that 
in the words of the Archbishop of 
York in the House of Lords’ debate 
in 1965: 

“Society must say, through its offi- 
cers of law, that it repudiates cer- 
tain acts as utterly incompatible with 
civilized conduct and that it will ex- 
act retribution from those who vio- 
late its ordered Code...... ” (p. 18) 
It is a badge of our humanist culture 


that we hold fast to a national 
youth policy in criminology. The 
dignity and divinity, the self-worth 


and creative potential of every indi- 
vidual is a higher value of the Indian 
people; special protection for chil- 
dren is a constitutional guarantee 
writ into Articles 15 (3) and 39 (£f). 
Therefore, without more, our judicial 
processes and sentencing paradigms 
must lead kindly light along the cor- 
rectional way. That is why Gandhiji 
emphasized the hospital setting, the 
patient’s profile in dealing with ‘cri- 
minals’, In-patient, out-patient and 
domiciliary treatment with curative 
Orientation is the penalogical rever- 
ence to the Father of the Nation. A 
necessary blossom of this ideology is 
the legislative development of crimi- 
nological pediatrics. And yet it is 
deeply regrettable that in Bihar, the 
land of the Buddha — the beacon- 
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light whose compassion encompassed 
all living beings — the delinquent 
child is inhospitably treated. Why 
did this finer consciousness of juve- 
nile justice not dawn on the Bihar 
legislators and Government? Why did 
the State not pass a Children Act 
through its elected members? And 
One blushes to think that a belated 
Children Act, passed in 1970 during 
President’s rule, was allowed to 
lapse: Today, maybe, the barbarity 
of tender-age offenders being hand- 
cuffed like adult habituals, trooped 
Into the crowded criminal court in 
hurtful humiliation and escorted by 
policemen, tried along with adults 
attended by court formalities, survi- 
ves in that hallowed State: for, coun- 
sel for Bihar surprised us with the 
statement that there now .exists no 
Children Act in that State. With all 
Our boasts and all our hopes, our 
nation can never really be decrimi- 
nalized until the crime of punish- 
ment of the young deviants is purg- 
ed legislatively, administratively and 
judicatively. This twelve-year old 
delinquent would have had a holis- 
tic career ahead, instead of being 
branded a murderer, had a Children 
Act refined the Statute Book and the 
State set up Children’s Courts and 
provided for healing the psyche of 
the little human. 

14. Conceptually, the establish- 
ment of a welfare-oriented jurisdic- 
tion over juveniles is predicated and 
over-judicialisation and over-forma- 
lisation of court proceedings is con- 
Correctionally speaking, 
the perception of delinquency as in- 
dicative of the person’s underlying 
difficulties, inner tensions and explo- 
sive stresses similar to those of mal- 
adjusted children, the belief that 
court atmosphere with forensic ro- 
bes, gowns and uniforms and conten- 
tious disputes and frowning para- 
phernalia like docks and stands and 
crowds and other criminals marched 
in and out, are psychically traumatic 
and socially stigmatic, argues in fa- 
vour of more informal treatment by 
a free mix of professional and social 
workers and experts operating with- 
in the framework of the law. There 
is a case to move away from the’ 
traditional punitive strategies in fa- 
vour of the nourishing needs of juve- 
niles being supplied by means of a, 
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treatment-oriented perspective. This 
radicalisation and humanisation of 
jus juvenalis has resulted in legisla- 
tive projects which jettison procedu- 
ral rigours and implant informal and 
flexible measures of freely negotiat- 
ed non-judicial settlement. of cases. 
These advances in juvenile crimino- 
logy were reflected inter alia in the 
Children Act, 1960. 


15. The rule of law in a Welfare 
State has to be operational and, if 
the State, after a make-believe legis- 
lative exercise, is too insoucient 
even to bring it into force by a 
simple notification, or renew it after 
its one-year brevity, it amounts to a 
breach of faith with the humanism 
of our suprema lex, an abandonment 
of the material and moral well-being 
promised to the. children of the coun- 
try in Art. 39 (Í) and a subtle discri- 
Mination between child and child de- 
pending on the State where it is 
tried. We hopefully speak for the 
neglected child and wish that Bihar 
-—~- and, if there are other States 
placed in a similar dubiety or dilem- 
ma, they too — did make haste 
to legislate a Children Act, set up 
the curial and other infra-structure 
and give up retributivism in favour 
of restorative arts in the jurisdiction 
of young deviants. Often, the sinner 
is not the boy or girl but the bro- 
ken or indigent family and the in- 
different and elitist society, The law 
has a heart — or, at least, must have. 
Mr. Justice Fortas, speaking for the 
U, S. Supreme Court in Kent v. 
United States, said: 

“There may be grounds of concern 
that the child receives the worst of 
both worlds: that he gets neither the 
protection accorded to adults nor the 
solicitous care and regenerative treat- 
ment postulated for children.” 

(383 U. S. 541, 556 (1966), 
in Siddique, supra, p. 149) 
The Indian child must have a new 
deal. 


16. Now we move on to a realistic 
appraisal of the situation. The ab- 
sence of a Children Act leads to a 
search for the probation provisions 
as alternative methods of prophylaxis 
and healing. In 1951 the UNESCO 
recommended a policy of probation 
as a major instrument of therapeutic 
forensics. Far more comprehensive 
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than S. 562 of the Code of Criminal 
Procedure, the Indian Act still leaves 
room for improvement in philosophy, 
application, education and periodical 
review through Treatment Tribunals, 
to mention but a few. We, as judges, 
are concerned with the law as it is 
And one should have thought that 
counsel in the courts below would 
have pleaded, when the appellant 
was convicted, for probationary libe- 
ration. The decisive date for fixing 
the age under S, 6 is when the youth 
is found guilty. But here the of- 
fence charged is one punishable with 
death or life imprisonment and the 
crime proved at the High Court level 
is one punishable with life-term. The 
Act therefore does not apply. We 
venture to suggest that in marginal 
cases this age-punishability rigidity 
works hardship but making or modi- 
fying laws belongs to the legislature. 
Even so, Chief Justice Sikri com- 
plained. inaugurating the Probation 
Year (1971): 


S ronn But is it enough to pass a law 
and say that probation is a good 
thing? Not only should the serious 
Student and Probation Officers be 
convinced of its advantages but ‘the 
Judiciary and the Bar must also be- 
come is votaries, Unfortunately at 
present, very little serious attention 
is paid to this aspect by the Judiciary 
and the Bar. As a matter of fact I 
was shocked to see that in a number 
of cases, which came to the Supreme 
Court recently, even the existence of 
the local Probation of Offenders Act 
was not known, or easily ascertain- 
able, No reference to the relevant 
Probation Act was made in the court 
below but the point was for the first 
time taken in the grounds for special 
leave to appeal to the Supreme 
Court,” 


x x x x 


“It seems to me that if an accused 
person is likely to be covered by the 
Act, and his age appears to be about 
21, efforts should be made by the in- 
vestigating agency or the prosecuting 
counsel to collect material regarding 
the age, You are all aware that the 
exact age is known to very: few per- 
sons in rural areas. 

I also think that a Magistrate 
should himself try this question ear- 
ly, if there is any possibility of the 
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applicability of the Probation of Of- 
fenders Act.” 

(Social Defence: Vol, VII, No. 25, 
J uly 1971 — Quarterly review pub- 
lished by the Central Bureau of Cor- 
rectiona] Services, Department of So- 
cial Welfare, Govt. of India) 

We repeat that liberal use of the law 
Is its life. i 

17. Anyway. now that probation 
also is out of the.way, what incar- 
ceratory impost is just? ‘Prison should 
serve the purposes of confining peo- 
ple, not of punishing them’? (Justi- 
nian). As the ‘Guidelines for Sen- 
tencing’ published by the National 
Probation and Parole Association, New 
York, 1957 states: 


“Imprisonment is the appropriate 
sentence when the offender must be 
isolated from the community in 
order to protect society or if he ean 
learn to readjust his attitudes and 
patterns of behaviour only in a close- 
ly controlled environment.” 


18. So we come up to the harm of 
long shut-up behind the bars. Sub- 
jected to hard labour that rigorous 
Imprisonment implied and exposed to 
the deleterious company of hardened 
adult criminals, a young person, even 
if now twentyone, returns a worse 
man, with more vices and vengeful 
attitude towards society. This is 
self-defeating from the correctional 
and deterrent angles. 

19. How then shall we rehabilitate 
this youth who has stood nine 
years of criminal proceedings, suffer- 
ed some prison life and has the pro- 
spect of hardening years ahead? This 
is not a legal problem for traditional 
methods. A vehement critic, in over- 
zealous emphasis, once said what 
may be exaggerated but carries a 
point which needs the attention of 
the Bench and the Bar. H. Barnes 
wrote: 

“The diagnosis and treatment of the 
criminal is a highly technical medical 
and sociological problem for which 
the lawyer is rarely any better fitted 
than a real estate agent or a plum- 
ber. We shall ultimately come to 
admit that society has been unfortu- 
nate in handing over criminals to 
lawyers and judges in the past as it 
once was in entrusting medicine to 
shamans and astrologers, and sur- 
gery to barbers, A hundred years 


A. LR. 


ago we allowed lawyers and judges 
to have the same control of the in- 
Sane classes as they still exert over 
the criminal groups, but we now re- 
cognize that insanity is a highly di- 
versified and complex medical pro- 
blem which we entrust to properly 
trained experts in the field of neuro- 
logy and psychiatry. We may hope 
that in another hundred years the 
treatment of the criminal will be 
equally thoroughly and _ willingly 
submitted to medical and sociological 
experts.” (p. 74, Sentencing and Pro- 
bation, supra) 


20. We have to turn to correc- 
tional and rehabilitative directions 
while confirming the four-year term. 
We affirm the period of the sentence 
since there is no particular reason 
why a very short term should be 
awarded, When a young person is 
being processed correctionally, a suf- 
ficient restorative period to heal the 
psychic wounds is necessary. From 
that angle also a term which is nei- 
ther too short nor too long will be 
the optimum to be adopted by the 
sentencing judge. However, the more 
sensitive question turns on how, be- 
hind the prison walls, behavioral 
techniques can be built-in to repair 
the distortions of his mind. Stresso- 
logists tell us, by scientific and socio- 
logical research, that the cause of 
crime in most cases is inner stress, 
mental disharmony and unresolved 
tension. In this very case the lad of 
twelve was tensed into irresponsible 
sword play as a result of fraternal 
provocation and paternal injury. It 
is, therefore, essential that the thera- 
peutic orientation of the prison sys- 
tem, vis a vis the appellant, must be 
calculated to release stresses, resolve | 
tensions and restore inner balance. | 


21. This is too complicated a 
question and, in some measure, be- 
yond the judicial expertise, so that 
we have to borrow tools and techni- 
ques from specialists, researchers and 
sociologists, The ancient admonition 


of the Rigveda, Hl A Wal: waa? qeg Raad: 
(‘Let noble thoughts come tous from 
every side — Rigveda 1-89-i) is a 
good guideline here. From Lenin and 
Gandhi to leading sociologists, cri- 
minologists and  prison-management 
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officials, it is established that work 
designed constructively and curative- 
ly, with ' special reference to the 
needs of the person involved, may 
have a healing affect and change the 
personality: of the quondam criminal. 
The mechanical chores and the soul- 
less work performed in jail premises 
under the coercive presence of the 
prison warders and without reference 
to relaxation or relish may often be 
counter productive, Even the apparel 
that the convict wears burns into him 
humiliatingly, being a distinguishing 
dress constantly reminding him that 
he is not an ordinary human but a 
criminal. We, therefore, take the 
view that within the limits of the 
prison rules obtaining in Bihar, re- 
formatory type of work should be 
prescribed for the appellant in con- 
sultation with the medical officer of 
the jail. The visitorial team of the 
Central Prison will pay attention to 
see that this directive is carried out. 
The appellant, quite a young man, 
who was but a boy when the of- 
fence was committed, shall not be 
forced to wear convict costume pro- 
vided his guardians supply him nor- 
mal dress. These harsh obscuran- 
tisms must gradually be eroded from 
our jails by the humanizing winds 
that blow these days, We mentioned 
about stressology. One method of 
reducing tension is by providing for 
vital links between the prisoner and 
his family. A prisoner insulated from 
the world becomes bestial and, if his 
family ties are snapped for long, be- 
comes de-humanised, Therefore we 
regard it as correctionally desirable 
that this appellant be granted parole 
and expect the authorities to give 
consideration to paroling out periodi- 
cally prisoners, particularly of the 
present type, for reasonable _ spells, 
subject to sufficient safeguards en- 
suring their proper behaviour out- 
side and prompt return inside. 


22. More positive efforts are need- 
ed to make the man whole, and this 
takes us to the domain of mind cul- 
ture, 


23. Modern scientific studies have 
validated ancient vedic insights be- 
queathing to mankind new medita- 
tional, yogic and other therapeutics, 
at once secular, empirically tested 
and trans-religious, The psychologi- 
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cal, physiological and sociological ex- 
periments conducted on the effects of 
Transcendental Meditation (TM, for 
short) have proved that this science 
of creative intelligence, in its medi- 
tational applications, tranquillises the 
tense inside, helps meet stress with- 
out distress, overcome inactivities and 
instabilities and by holistic healing 
normalises the fevered and fatigued 
man. Rehabilitation of psychiatric 
patients, restoration of juvenile offen- 
ders, augmentation of moral tone and 
temper and, more importantly, im- 
provement of social behaviour of pri- 
soners are among the proven findings 
recorded by researchers, Extensive 
studies of TM in many prisons in 
the U. S. A., Canada, Germany and 
other countries are reported to have 
yielded results of improved creativity 
higher responsibility and better þe- 
haviour. Indeed, a few trial Courts 
in the United States have actually 
prescribed* TM as a recipe for rehabi- 
litation. As Dr. M. P, Pai, Principal 
of the Kasturba Medical College, 
Mangalore, has put down: 


“Meditation is a science and this 
should be learnt under guidance and 
cannot be just picked up from books. 
Objective studies on the effects of 
meditation on human body and mind 
is a modern observation and has been 
studied by various investigation at 
MERU — Maharishi European Re- 
search University, Its tranquillising 
effect on body and mind, ultimately 
leading to the greater goal of Cosmic 
Consciousness or universal awareness, 
has been studied by using over a 
hundred parameters, Transcendental 
Meditation practised for 15 minutes 
in the morning and evening every 
day brings about a host of beneficial 
effects. To name only a few: 


1. Body and mind gets into a state 
of deep relaxation, 


2 B. M. R. drops, less oxygen is 
consumed. 


*1. In the Superior Court of the State 

of Arizona — judgment D/- 5-3-76 
in State of Arizona v. Jean Coston 
Presley — Case No, 6878; 

2. Criminal Action No. 4-81750 in the 
U. S. District Court for Eastern Dis- 
trict of Michigan — United States 
America v. Robert Charles Rush 

r: 
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3, E. E. G, shows brain wave co- 
herence with ‘alpha wave prepon- 
derance, 

4. Automatic stability increases. 

9, Normalisation of high blood pre- 
sure. 

6. Reduced use 
tobacco. 

7. Reduced stress, hence decreased 
plasma cortisol and blood lactate, 


8. Slowing of the heart ete. 


of alcohol and 


The self of every man has been 
found to be his consciousness, and 
its full potential is found in the state 
of least excitation of consciousness, 
which is the most simple of aware- 
ness. 

To sum up, inadequacy of ‘alpha’ 
waves is disease and mental health 
could be restored by increasing 
‘alpha’ wave production in the cere- 
bral hemisphere instead of other type 
of waves seen in disease, Five years 
research has given encouraging re- 
sults and more work in this field is 
being done and results are awaited.” 


(Lecture on ‘Ancient Insights and 
Modern Discoveries— delivered under 
the auspices of Bharatiya Vidhya 
Bhavan sponsored two-day symposium 
— Published in Bhavan’s Journal 
dated July 17, 1977 p. 57 under the 
caption: The Mind of Man: Impor- 
tance of Mental Health). 


24. A recent Article on TM and 
the Criminal Justice system in the 
Kentucky Law Journal and another 
One in the Maryland Law Forum 
highlight the potency of TM in the 
field of criminal rehabilitation (Ken- 
tucky LJ Vol, 60, 1971-72 No. 2; and 
University of Maryland Law Forum, 
Vol. III, No. 2, Winter 1973), There 
is no reason, prima facie, if TM phy- 
siologically produces a deep state of 
restful alertness which rejuvenates 
and normalises the functioning of the 
nervous system, to reject the con- 
clusion of David E. Sykes which he 
has summarized thus: 

“Physiologically, T. M, produces a 
deep state of restful alertness which 
rejuvenates and normalizes the func- 
tioning of the nervous system. 

Psychologically: T. M, eliminates 
mental stress, promotes clearer 
thinking and greater comprehension; 
it enriches perception, improves out- 
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look and promotes efficiency and ef= 
fectiveness in life. 


Sociologically, T, M. eliminates ten- 
sion and discordance and promotes 
more harmonious and fulfilling inter- * 
personal relationships, thus making 
every individual more useful to- him- 
self and others and bringing fulfil- 
ment to the purpose of society. 


The combined physiological, psy- 
chological and sociological changes 
produce an overall effect of fullness 
of life, The elimination of mental, 
physical and behavioral abnormalities 
through the release of -deep stress 
produces as sense of fulfilment and 
internal harmony. It is interesting to 
note that this development of life 
in increasing values of contentment 
and fulfilment has long been under- 
Stood in terms of spiritual develop- 
ment. With the tools of modern 
science, we can now systematically. 
evaluate the objective causes and ex- 
pressions of this inner, persona] deve- 
lopment produced by transcendental 
meditation.” 

It has been repeatedly pointed ou$ 

in the literature bearing on the sub- 

ject that TM is just not religion, and 

is like physics applied to human con- 

sciousness, Even so, it is not for the 

court, at the present stage, to pre- 

scribe what the prison authorities 

should do with the appellant while 

he is in their charge, Nevertheless, we 

emphasize how important it is for 

the prison department to explore, ex- 

periment and organize gradually 

some of these reformative exercises in 

order to eliminate recidivism and in-| 
duce rehabilitation. We make these’) 
Observations in the expectation that, 
facilities being available and the pri- 
soner’s consent being forthcoming, he 
will be given, under proper initiation 
and medical authorisation, courses 
which will refine his behaviour, de- 
velop his full potential and thereby 
justify the justice of his forced ten- 
ancy for four years, 

25. An afterword on power, With- 
in the limits of the Prison Act and 
rules, there is room for reform ofthe 
prisoner’s progress. And the court, 














whose authority to sentence 
prives the sentencee of his 
stitutional freedoms to a degree, 


has the power — indeed, the dut 
— -to invigorate the intra-mura 
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management so that the citizen inside 
has spacious opportunity to unfold 
his potential without overmuch inbi- 
bition or sadistic overseeing. No tra- 
ditional judicial hands off doctrine 
nor prison department’s Monroe doc- 
trine can dissuade or disentitle this 
Court from issuing directives, consis- 
tently with law, for the purpose of 
compelling the institutional confine- 
ment to conform to the spirit and 
standards of the fundamental rights 
which belong to the man walled off. 
We cannot, in all conscience, order 
him to be shut up and forget about 
him, The brooding presence of judi- 
cial vigilance is the institutional price 
of prison justice. 


26. We have sojourned in the 
sentencing chapter of this judgment 


for so long, our anxiety being to 
work out purposeful incarceration 
shot with just and effective prescrip- 
tion, Red-hot rhetoric of flaming re- 
commendations can have no more 
than romantic value since statutory 
authority is the only sanction behind 
a courts directive, So we requested 
counsel to search for the sections 
and rules under the Prisons Act bear- 
ing on constructive correction ori- 
ented orders the Court has power to 
pass. Counsel for the State drew our 
attention to the vintage measures lost 
In the statute book like the Reforma- 
tory Schools Act as well as the Bors- 
tal Schools Act, apart from the Pro- 
bation of Offenders Act and the rules 
under these laws. This study has 
served only to convince us that, 
while statutory guidelines to fix the 
quantum of punishment are marked 
by uncanalised fluidity, the courts 
correctional role in meaningful sen- 
tencing is marginal, justifying Judge 
Marvin E. Frankel’s cynical expression 
— Criminal Sentences: Law without 
Order. The Raj prisons continue 
gerentologically in their grimy grim- 
ness; the dress, diet, bed, drill, orga- 
nisation and discipline — why, even 
the philosophy and fears have hard- 
ly responded to rehabilitative peno- 
logy or humane decency, Indeed, it 
is still an attitude of ‘lock them up 
and throw away the key’, save for 
some casual ‘open jail’ experiments 
and radical phrases in academic lite- 
rature. We omit the Chambal oasis 
where changes are being tried out. 
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And this is a startling anti-climax 
when we remember that our Free- 
dom Struggle had found nearly all 
post-Independence leaders in wrath- 
ful incarceration and most Indian 
Ministers, now and before, had been 
no strangers to prison torments. The 
time has come for reform of the 
sentencing process with flexibility, 
humanity, restoration and periodic 
review informing the system and in- 
volving the court in the healing 
directions and corrections affecting 
the sentencee whom judicial power 
has case into the ‘cage’. For the nonce, 
owever, we, as Judges, have to work 
within the law as it now stands. And 
We cannot impose what is not sanc- 
tioned or is not accepted by the 
State. So we have couched what 
would have been binding mandates 
in terms of hopeful half-imperatives. 
Subject to the observations regarding 
in prison and parole treatment of the 
appellant, we dismiss the appeal, 


GOSWAMI, J.:-— I agree that there 
is no merit in this appeal which is 
dismissed. 


27-28. My learned brother has dealt 
with both the lethargy in law mak- 
ing and indifference and indolence in 
implementing Jaws in an attractive 
and trenchant manner. 


29. So far as the post-sentencing 
aspects are concerned, my learned 
brother has gone into depth on mat- 
ters which he has studied extensive- 
ly. These will appertain to law re- 
forms as well as prison reforms 
which the legislature and the imple- 
menting executive can profitably 
undertake, I hope and trust that my 
learned brother’s earnest and anxious 
observations in this judgment will 
not be a cry in the wilderness. 


Appeal dismissed. 
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Industrial Disputes Act (1947), See- 
tion 19 (2) and (6) — Settlement — 
Notice of termination — Law does 


not require that it should be given 
oniy after date of expiry of settle- 


ment — Notice in advance terminat- 
ing settlement after two months 
which coincides with the date of ex- 
piry of setilement is valid. 


There is no legal bar to give ad- 
vance intimation about the intention 
to terminate the settlement on the 
expiry of the agreed period and to 
start negotiation for amore favourable 
settlement immediately thereafter. 
The only condition that has to be 
fulfilled by such a notice is that the 
period of two months from the date 
of notice must end on the expiry of 
the settlement and not before it. In 
a given case it may be even advan- 
tageous to the parties who do not 
want to continue the settlement to 
strike a new bargain without loss of 
time so that unnecessary bickerings 
and resultant industrial unrest do not 
take place. In an industrial matter 
a notice under S, 19 (2) cannot be 
subjected fo the irksome vagaries or 
vrammy of technicalities of a notice 
under S. 106 of the T. P. Act. Thus 
where a settlement came into force 
from 6-7-1970 and was to remain in 
force for a period of 3 years ie. 
till 5-7-1973 a notice issued by the 
workmen to the employer on  6-5- 
1973 terminating the settlement after 
the expiry of a period of 2) months 
from the date of notice is valid. 
Under the terms of the notice the 
settlement would terminate at the 
instance of the workmen on July 9, 
1973, which is also the date of the 


*(Award D/- 22-2-1977 of I. T., Maha- 
rashtra). 
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expiry of the settlement under the 
agreed terms, (Para 22) 


Advance notice can be given to 
terminate a settlement or an award 
provided the requisite period of two 
months required under Section 19 (2) 
expires on the date of expiry of the 
settlement or award or thereafter. It 
is only if a notice under Sec. 19 (2) 
or 19 (6) expires within the period 
of operation of the award or settle- 
ment, such a notice will be invalid 
under the law. In that event the 
settlement or the award will conti- 
nue to be in operation and any re- 
ference by Government of a dispute 
during the period of settlement or an 
award without the same being termi- 
nated under the law will be invalid. 

(Para 21) 


Section 19 (2) does not entitle a 
party to a settlement to repudiate 
the settlement while the same is in 
operation, Giving advance notice 
within the ambit of the law is not 
repudiation of the settlement, 

(Para 18) 

A settlement under S. 19 (2) and an 
award under S, 19 (6) stand on dif- 
ferent footings and cannot be given 
the same meaning. Even if an ad- 
vance notice is given in the case of 
an award, provided the period of two 
months expires on the usual expiry 
of the award permitted by law and 
Government in exercise of its power 
extends the award in a given case, 
such a notice would be infructuous 
and inoperative under the law. The 
extension of the award by the Gov- 
ernment in exercise of a statutory 
power would prevail upon the action 
of the party to terminate the award 
by notice. Case law discussed. 

(Para 19) 
Cases Referred: Chronological Paras 


AIR 1972 SC 343: (1972) 1 SCR 790: 

1972 Lab IC 200 16 
1970 Lab IC 1236 (Pat) 20 
AIR 1968 SC 585: (1968) 1 SCR 581: 
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1953 Lab AC 563 (L. A. T.—Cal) 17 
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GOSWAMI, J.:— The short but im- 
portant question which arises for 
decisior. in this appeal by special 
leave turns on the interpretation of 
Section 19 (2) of the Industrial Dis- 
putes Act, 1947 (briefly the Act). 
Does law require that notice of ter- 
mination under Sec. 19 (2) has to be 
given only after the date of expiry 
of a settlement? That is the ques- 
tion. We are informed that there is 
no direct authority of this Court on 
this point. 


2. There was a settlement be- 


tween the appellant, M/s. Shukla 
Manseta Industries Private Limited 


(hereinafter to be described as the 
employ=r) and their workmen on July 
6, 1970. The settlement came into 
force from July 6, 1970 and was to 
remain in force for a period of three 
years, zhat is, till 5th July, 1973. The 
workmen through their union (Shukla 
Manseta Mazdoor Sangh) gave notice 
to the employer on May 6, 1973, ter- 
minatirg the settlement after the ex- 
piry of the period of- two months 
from the date of the notice, Thus 
under the terms of the notice the 
settlement would also have stood 
terminated at the instance of the 
workmen on July 5, 1973, which was 
also the date of the expiry of the 
settlement under the agreed terms. 


3. Tne workmen thereafter raised 
certain demands on August 1, 1973, 
and the State Government, in due 
course, referred the dispute under 
Section 10 (1) (d) of the Act to the 
Industrial Tribunal by an order dated 
June 25, 1974, 


4. The employer took a prelimi- 
nary objection before the Tribunal 
that tke reference was- incompetent 
and invalid in view of the fact that 
there was no legal and valid termina- 
tion of the settlement in accordance 
with the provisions of Section 19 (2) 
of the Act. The workmen resisted 
the claim, The Tribunal overruled 
the preliminary objection and held 
that tke notice was valid and the 
reference was competent, It is 
against the above order of the Tribu- 
nal that the employer has come to 
this Court by special leave. 


5. We may immediately turn our 
attention to Section 19 of the 
which reads as follows:— 


Shukla Manseta Industries v. 


Act | 
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“19. (1) Á settlement shall come 
into operation on such date as is 
agreed upon by the parties to the 
dispute, and if no date is agreed upon 
on the date on which the memoran- 
dum of the settlement is signed by 
the parties to the dispute 

(2) Such settlement shall be bind- 
ing for such period as is agreed upon 
by the parties, and if no such period 
is agreed upon, for a period of six 
months from the date on which the 
memorandum of settlement is signed 
by the parties to the dispute, and 
shall continue to be binding on the 
parties after the expiry of the pe 
riod aforesaid, until the expiry of 
two months from the date on which 
a notice in writing of an inténtion to 
terminate the settlement is given by 
one of the parties to the other party 
or parties to the settlement. 

(3) An award shall, subject to the 
provisions of this section, remain im 
operation for a period of one year 
from the date on which the award 
becomes enforceable under Sec. 17A: 

Provided that the appropriate Gov- 
ernment may reduce the said period 
and fix such period as it thinks fit: 

Provided further that the appro- 
priate Government may. before the 
expiry of the said period, extend the 
period of operation by any period 
not exceeding one year at a time as 
it thinks fit so, however, that the 
total period of operation of any award 
does not exceed three years from the 
date on which it came into operation. 

(4) x x x x 

(5) Nothing contained in stb-s, (3) 
shall apply to any award which by 
its nature, terms or other circum- 
stances does not impose, after it has 
been given effect to, any continuing 
obligation on the parties bound by 
the award. 

(6) Notwithstanding the expiry of 
the period of operation under sub- 
section (3), the award shall continue 
to be binding on the parties until a 
period of two months has elapsed 
from the date on whieh notice is 
given by any party bound by the 
award to the other party or parties 
intimating its intention to terminate 
the award. 

(7) No notice given under sub-sec- 
tion (2) or sub-section (6) shall have 
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effect, unless it is given by a party 
representing the majority of persons 
bound by the settlement or award, 
as the case may be”, 


6. We may also note the 
tion of settlement given under 
tion 2 (p) of the Act: 


“2. (p) ‘Settlement’ means a settle- 
ment arrived at in the course of con- 
eiliation proceeding and includes a 
written agreement between the em- 
ployer and workmen arrived at 
otherwise than in the course of con- 
ciliation proceeding where such 
agreement has been signed by the 
parties thereto in such manner as 
may be prescribed and a copy there- 
of has been sent to an officer autho- 
rised in this behalf by the appropriate 


defini- 
Sec- 


' Government and the conciliation of- 


ficer.” i 


7. There is no dispute that the 
settlement in question comes within 
purview of Section 2 (p) of the 

ct. ' 

8. Under the provisions of Sec- 
tion 19 (2) it is clear that a settle- 
ment shall be binding for such pe- 
riod as is agreed upon by the par- 
ties and if there is no period men- 
tioned in the agreement, for a period 
of six months from the date on 
which the settlement is signed by 
the parties. With regard to the pe- 
riod of operation of the settlement, 
Section 19 (2) confers a statutory 
continuity of the settlement even 
after the expiry of the period agreed 
upon until the expiry of two months 
from the date on which a written 
notice of the intention to terminate 
the settlement is given by one party 
to the other, It is, therefore, clear 
that when a period is fixed in a set- 
tlement. the settlement remains in 
operation for the entire period and 


also thereafter until one or the 
other party gives written intimation 
of the intention to terminate the 


settlement and until expiry of _two 
months from the date of such intima- 
tion. 


9. The object of the above provi- 
sion under Section 19 (2) is to en- 
sure that once a settlement is arriv- 
ed at there prevails peace, accord and 
cordiality between the parties during 
the period agreed upon and if the 
settlement does not require to be al- 


A. I R. 


tered for some reason or the other 
the same climate prevails by exten- 
sion of the settlement by operation 
of law. Section 19 is not a dead end 
freezing all manner of aspirations of 
labour or even, may be, sometimes, 
hardship suffered by the employer 
on account of a settlement. There is 
an option given to either party to 
terminate the settlement by a writ- 
ten intimation after the expiry of 
two months from the date of such 
notice, This is in accord with the 
policy of settlement of industria] dis- 
putes which is the principal object 
underlying the provisions of the Act. 


10. Settlements between emplo- 
yers and workmen, if not duly ter- 
minated, will operate as inviolable 
conditions of service of workmen. 
Such settlements are only step-ups in 
labour’s progressive ascent to the 
goal of their ultimate ideal, namely, 
a living wage with realisation of other 
aspirations including partnership 
with employer. How soon that goal 
will be reached will depend upon so 
many factors and other imponder- 
ables in the process of the nation’s 
achievement, with co-operation from 
all sectors, public and private, but 
each party being always alive to the 
larger national interest which in- 
cludes thriving of the industry of 
which labour is an integral part. 


11. The policy of the Act is to 
ban agitations over the matters cover- 
ed by a settlement or by an award 
during the period specified under 
Section 19 (2) and Section 19 (6) res- 
pectively, To avoid uncertainty and 
speculation Section 19 prescribes ter- 
minus a quo and a terminus ad 
quem. If in a settlement there is no 
time limit agreed upon between the 
parties the period of operation is a 
space of six months from the date 
of signing of the settlement and will 
also last until the expiry of twa 
months from the date of receipt of 
the notice of termination of the set- 
tlement. If the period is fixed it 
commences from the date as specified 
in the settlement and will theoretical- 
ly end as agreed upon but shall con- 
tinue to operate under the law un- 
til the expiry of the requisite period 
of two months by a clear written no- 
tice. 
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12. An award under Sec, 19 (3) of 
the Act has a longer period of ope- 
ration, ta start with, namely, one 
year from the date of the commence- 
ment of the award, which is on the 
expiry of 30 days from the date of 
publication of the award by the ap- 
propriate Government, As in the 
case of a settlement so also under 
Section 19 (6) the award continues to 
operate governing the conditions of 
service until the expiry of two 
months from the date of receipt of 
notice of termination of the award. 
Under the two provisos to sub-sec- 
tion (3) o2 Section 19 Government has 
the option to reduce or extend the 
period of operation of an award. 
This will be, however, always sub- 
ject to sub-section (5) of Sec. 19. 

13. Notice under Sec, 19 (2) or 
under Section 19 (6) is only for inti- 
mation of an intention to terminate a 
settlement or an award respectively. 
There is no legal impediment to 
give advance intimation of the afore- 
said intention provided the contrac- 
tual or statutory period of settle- 
ment is not thereby affected or cur- 
tailed. 

14. It is submitted by Mr. Shroff 
on behalf of the appellant that the 
view taken by the Tribunal is errone- 
ous and he further submits that there 
is a decision of another Industrial 
Tribunal in Maharashtra in his sup- 
port against the impugned view. He 
has also referred to two decisions of 
this Court and some decisions of the 
High Courts but admits that none of 
these is directly to the point which 
is raised before us. 

15. In Management of Bangalore 
Woollen, Cotton & Silk Mills Co. 
Ltd. v. The Workmen, (1968) 1 SCR 
581: (AIR 1968 SC 585) this Court 
has held that when there is a sub- 
sisting award binding on the parties 
the Tribunal has no jurisdiction to 
consider zhe same points in a fresh 
reference. In that case the earlier 
| award had not been terminated and, 
therefore, the reference was held by 
this Court to be incompetent. That 
was a case in which there was not 
only a settlement between the par- 
ties but also an earlier award- deal- 
ing, inter alia, with some common 
items of dispute, while the settlement 


was terminated after its expiry by - 


Shukla Mansetg Industries v. 


The Workmen [Prs. 12-18] S.C. 2249 


the union, the earlier award which 
also had disposed of some of the 
items of the dispute which were rais- 
ed but abandoned as a package deal 
in the subsequent settlement had not 
been terminated in aceordance with 
law. Indeed there was an attempt in 
that case to show that the earlier 
award had been terminated by a let- 
ter dated June 26, 1961 and if so, 
the award would have expired on 
August 26, 1961, Since, however, the 
settlement disposing of common 
points of dispute was terminated by 
a letter dated August 14, 1961 and 
thereby the settlement stood termi- 
nated only on October 14, 1961, the 
termination of the award by a let- 
ter dated June 26, 1961, during the 
operation of the settlement was held 
to be invalid. The facts of Bangalore 
Woollen, Cotton & Silk Mills’ case 
(supra) are, therefore, entirely dif- 
ferent from those with which we are 
concerned in this appeal. 


16. The other decision, namely the 
Indian Link Chain Manufacturers 
Ltd, v. Their Workmen (1972) 1 SCR 
790:(AIR 1972 SC 343) is also not 
directly to the point raised in this 
case. 


17. Our attention is drawn to a 
decision of the Calcutta High Court 
in the National Carbon Co, (India) 
Ltd. v. M. N. Gan, AIR 1957 Cal 500 
wherefrom reading paragraph 13 in 
the decision, Mr. Shroff sought to 
derive some assistance. We find that 
although the agreement, there, was 
statutorily continuing after its ex- 
piry on August 26, 1952, notice for 
terminating the agreement was given 
on September 6, 1952 and the High 
Court rightly accepted the notice as 
valid, The High Court also rightly 
disagreed with the views of the La- 
bour Appellate Tribunal in India Re- 
construction Corpn. Ltd., 1953 Lab AC 
563 (Cal) that an agreement with a 
fixed period expired by efflux of the 
period and was not statutorily conti- 
nued, “The period aforesaid” in Sec- 
tion 19 (2) will include not only the 
contractual period but also the sta- 
tutory period of six months. This 
decision, therefore, lends no assis- 
tance to Mr. Shroff. 


18. Mr. Shroff also relied upon a 
decision of the Andhra Pradesh High 


2250 S.C. [Prs, 18-22] Shukla Manseta Industries v. The Workmen 


Court in Deccan Tile Works v. Their 
Workmen (Tile Factories Workers’ 
Union, Samalkot), (1960) 2 Lab LJ 298 
(AP) which does not at all lend assis- 
tance to his submission, Although the 
facts are not very clear from the re- 
port we find, the High Court has 
observed that— 


“obviously the management was 

not within its rights in terminating 
and unilaterally repudiating Ex. A 1” 
(the agreement). 
Section 19 (2) does not entitle a 
party to a settlement to repudiate 
the settlement while the same is in 
Operation. Giving advance notice 
within the ambit of the law is not 
repudiation of the settlement, 


19. Mr. Shroff next submits that 
Section 19 (2) should be given the 
same meaning as Section 19 (6) since 
both these provisions are on the same 
subject dealing with the period of 
operation of settlement and award 
respectively, It is submitted that so 
far as an award is concerned under 
the second proviso to sub-sec. (8) of 
Section 19, the appropriate Govern- 
ment may extend the period of ope- 
ration by any period not exceeding 
one year at a time subject to a total 
period of operation not exceeding 
three years from the date on which it 
comes into operation, According to 
counsel since there is a power in the 
Government to extend the period of 
the award a notice of termination 
prior to the date of expiry of the 
award cannot be contemplated under 
the law and since this is the position 
regarding an award, a settlement 
pase be treated differently. We are 
unable to accede to this submission. 
‘Even if an advance notice is given in 
the case of an award, provided the 
‘period of two months expires on the 
‘usual expiry of the award permitted 
Iby law and Government in exercise 
of its power extends the award in a 
given case, such a notice would be 
jinfructuous and inoperative under the 
law, The extension of the award by 
the Government in exercise of a sta- 
itutory power would prevail upon the 
action of the party to terminate the 
laward by notice. 

20. Mr. Shroff relied upon a de- 
cision of the Patna High Court in 
Patna Municipal Corporation v. The 


A.I. R. 


Workmen of Patna Municipal Corpo- 
ration, 1970 Lab IC 1236 (Pat) and 
read to us the following observation 
from that decision: 


“A party to the award cannot ter- 
minate it so long it remains opera- 
tive either during the period of one 
year or during the extended period 
under sub-section (3) of Sec. 19.” 


21. We do not read the above ob- 
servation as supporting the submis- 
sion of counsel that no advance no- 
tice can be given to terminate a set- 
tlement or an award provided the re- 
quisite period of two months required 
under Section 19 (2) expires on the 
date of expiry of the settlement or 
award or thereafter. It is only if a 
notice under Section 19 (2) or 19 (6) 
expires within the period of opera- 
tion of the award or settlement, such 
a notice will be invalid under the 
law, In that event the settlement or 
the award will continue to be in ope- 
ration and any reference by Govern- 
ment of a dispute during the period 
of settlement or an award without 
the same being terminated under the‘ 
law will be invalid. 


22. In the instant case the notice 
under Section 19 (2) was given inti- 
mating the intention of the workers 
to terminate the award on a date 
when the agreed period would also 
expire. To repeat, there is no legal 
bar to give advance intimation about 
the intention to terminate the set- 
tlement on the expiry of the agreed 
period and to start negotiation for a 
more favourable settlement imme- 
diately thereafter. The only condi- 
tion that has to be fulfilled by such 
a notice is that the period of twə 
months from the date of notice must 
end on the expiry of the settlement 
and not before it. In a given case 
it may be even advantageous to the 
parties who do not want to continue 
the settlement to strike a new bar- 
gain without loss of time so that 
unnecessary bickerings and resultant 
industrial unrest do not take place. In 
an industrial matter we are not pre- 
pared to subject a notice under Sec- 
tion 19 (2) to the irksome vagaries or 
tyranny of technicalities of a notice 
under Section 106 ofthe Transfer of 
Property Act. 
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23. There is, therefore, no sub- 
stance in the contention that the re- 
ference is incompetent and invalid. 
The appeal is dismissed with costs. 
The Tribunal will try to dispose of 
the case 2xpeditiously. 

Appeal dismissed. 
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UNTWALIA, JJ. 


M/s. Carborandum Universal Ltd., 
Appellant v. R. Balasubramanian and 
others, Respondents. 


Civil Appeal No, 1537 cf 1975, D/- 
8-4-1976. 

Industrial Disputes Act (1947), Sec- 
tion 31 (1) — Dismissal orders 
against certain workmen of a com- 
pany — These orders forming basis 
of prosecution of company under Sec- 
tion 31 (1) — On dismissal orders 
being withdrawn, prosecution must 
be dropped, (Order by consent of par- 
ties). (Para 9) 

ORDER 


BY CONSENT:— The order passed 
by the appellants on November 28, 
1972 dismissing the respondents 1 to 
3 viz, E. Balasubramanian, ; 
Kar and J. J, Tanna, will stand with- 
drawn. 


2. The appellants shall be at li- 
berty to hold a fresh enquiry against 
responderts 1 to 3 on the basis of the 
charges which formed the subject- 
matter of the earlier enquiry. Evidence 
already recorded in the earlier enquiry 
may be taken into consideration in the 
fresh enquiry. The appellants and 
responderts 1 to 3 shall be at liberty 
to adduce fresh evidence in the en- 
quiry which may be held hereafter. 


3. The appellants shal] dispose of 
the fresh enquiry on the basis of the 
evidence which is already on record 
and such evidence which may here- 
after be taken on record as stated 
in Cl, (2) above. Respondents 1 to 3 
will be et liberty to cross-examine 
the witnesses examined by the appel- 
lants in the earlier enquiry. The ap- 
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pellants shall þe liable to offer only 
those witnesses for cross-examination 
by respondents 1 to 3 as are still in 
the appellants’ employment. 

4, The enquiry shall be held by 
the appellants on the basis that res- 
pondents 1 to 3 were not and shall 
not be deemed to be protected work- 
men at the time when the enquiry 
was and will be held or at the time 
when any action in pursuance of 
that enquiry was or will be taken. 


5. The appellants shall pay to res- 
pondents 1 to 3 back wages and such 
allowances as may be payable, as if 
they were in service all along with 
effect from November 28, 1972 until 


the disposal of the enquiry by the 
Enquiry Officer, The amounts thus 
due to respondents 1 to 3 shall be 


paid by the appellants in two equal 
monthly instalments, the first of 
such instalments being payable on or 
before the 7th May, 1976 and the 
other on or before 7th June, 1976. 


6. Respondents 1 to 3 will remain 
suspended till the disposal of the 
enquiry by the Enquiry Officer, 

T. Respondents 1 to 3 agree to co- 
operate with the enquiry and shall 
not ask for any unnecessary adjourn- 
ments. 


8. It will be open to respondents 1 
to 3 to pursue their remedies accord- 
ing to law against the order which 
may be passed in the enquiry. 

P O: 

9. Since the order of dismissal 
dated November 28, 1972 stands 
withdrawn and since that order forms 
the basis of the prosecution instituted 
against the appellants under Section 
31 (1) of the Industrial Disputes Act, 
the prosecution shall be dropped. The 
learned Judicial Magistrate, First 


‘Class, Dwaraka, who is seized of the 


prosecution (Case No, 404 of 1973) 
will pass appropriate orders terminat- 
ing the prosecution. 


10. Reference No, 80 of 
pending in the Labour Court, Ahme- 
dabad, in so far as it relates to res- 
pondents 1 to 3 shall also stand ter- 
minated, The learned Judge of the 


Labour Court will pass appropriate 
orders in that behalf. 
11. Consequently, the application 


filed by the appellants under the pro- 
viso to 5., 33 (2) (b) for approval of 


1973 . 
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the order of dismissal passed by 
them shall stand disposed ofin so far 
as it relates to respondents 1 to 3. 


12. Further proceedings in the ap- 
plication filed by respondents under 
S. 33-A of the Industrial Disputes 
Act will be dropped. 


13. The appellants will pay a sum 
of Rs. 2,000/- to the respondents in 
full and final settlement of costs of 
- the present proceedings. Respondents 
1 to 3 may recover the amount by 
withdrawing the sum of Rs. 2000/- 
deposited by the appellants in the 
Court by way of security for costs. 

Order accordingly. 
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Bhaba Nanda Sarma and others, Appel- 
ants v. The State of Assam, Respondent. 


Criminal Appeal No. 155 of 1972, D/- 
12-10-1977. 


(A) Evidence Act (1872), S. 114 — Ad- 
verse inference — Murder case — Injuries 
on person of one of the accused — Failure 
of prosecution to explain — Benefit of 
doubt — Whether can be claimed. (Penal 
Code (1860), S. 302). 


Before an adverse inference is drawn 
against the prosecution for its alleged 
suppression or failure to explain the ïn- 
juries on the person of an accused, it 
must be reasonably shown that, in all 
probability, the injuries were caused to 
him in the same occurrence or as a part 
of the same transaction in which the vic- 
tims on the side of the prosecution were 
injured. The prosecution is not obliged to 
explain the injuries on the person of an 
accused in all cases and in all circum- 
stances. This is not the law. It all de- 
pends upon the facts and circumstances 
of each case whether the prosecution case 
becomes reasonably doubtful for its 
' failure to explain the injuries on the ac- 
cused, (Para 2) 


Three accused persons assaulted two 
persons resulting in death of one and in- 
juries to another. Some minor injuries 
were found on person of one of the ac- 
cused, No counter information was lodged 
nor any counter case filed. One of the 
A i gs a a che ee ee 
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injuries was not shown to the Investigat~ 
ing Officer though the accused was arrest- 
€d soon after the occurrence. 

Held, accused was not entitled to bene- 
fit of doubt on ground that the prosecu~ 
tion had failed to explain injuries on per- 
son of one of the accused. 1972 Cri LJ 
1552 (Assam & Naga), Affirmed. (Para 2) 

(B) Penal Code (1860), S. 34 — Common 
intention — Proof. 

To attract the application of S. 34 it 
must be established beyond any shadow 
of doubt that the criminal act was done 
by several persons in furtherance of the 
common intention of all. In other words, 
the prosecution must prove facts to 
justify an inference that all the partici- 
pants of the act had shared a common 
intention to commit the criminal act 
which was finally committed by one or 
more of the participants. (Para 4) 

(C) Penal Code (1860), Ss. 34, 38 — 
Common intention — Victim assaulted by 
three accused — Applicability of S. 38. 

Three accused assaulted the victim, out 
of them two used their weapons and the 
manner in which they gave blows clear- 
ly showed their intention to kill the vic- 
tim. The third accused did not use his 
lathi for causing injuries to the victim. 

Held on facts and circumstances of the 
case that the liability of the two accused 
for the murder of the victim was estab- 
lished with the aid of 5. 34, Penal Code. 
However, applying the principles of law 
under S. 38, Penal Code, the third ac- 
cused could be held guilty only under 
S. 304, Part II as he had intentionally 
joined in the commission of the act with 
the knowledge that the assault on the 
victim was likely to result in his death 
and that he never had intention to com- 
mit murder, AIR, 1964 SC 12638, Relied on. 

(Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1964 SC 1263: (1964) 6 SCR 172: 
(1964) 2 Cri LJ 350 4 


Mr. S. K. Nandy, Advocate, for Appel~ 
lants; Mr. S. N. Choudhury, Advocate, 
for Respondent. 

UNTWALIA, J.:— This is an appeal 
under S. 2 (a) of the Supreme Court (En- 
largement of Criminal Appellate Jurisdic- 
tion) Act, 1970 by three persons who are 
brothers. On the 10th of November, 1967 
at about 7.00 A.M. an ozcurrence took 
place in a village near Barpeta in Assam. 
The prosecution case was that Shashi 
Mohan Sarma, a person who lost his life 
as a result of the assault on him, in the 
company of his elder brother Gopi Nath. 
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Sarma, P. W. 2, was proceeding to his 
field with some mustard seeds in a bas- 
ket. Gcpi Nath was going with some 
cattle to tether them in the field. When 
they preceeded to some distance Shashi 
Mohan was chased by the three appel- 
lants, appellant Bhaba Nanda Sarma who 
was aged about 20 years at the time of 
the occurrence was armed with a lathi, 
appellant Phanidhar Sarma had a dolibari 
(a wooden hammer with a long handle) 
and appellant Harendra Nath Sarma car- 
ried an iron rod in his hand. They all 
chased Shashi Mohan. Shashi- Mohan ran 
towards his brother Gopi Nath raising 
alarm, Zhaba Nanda caught hold of both 
the hands of Shashi Mohan from. behind, 
Thereupon, Phanidhar gave him a blow 
on his nead with the dolibari. Shashi 
Mohan ell down. Thereafter Harendra 
struck Shashi Mohan on his head and 
other pacts of his body with the iron rod. 
Gopi Nath tried to intervene. Bhaba 
Nanda caught hold of Gopi Nath also. 
Harendra assaulted him with the iron rod 
causing injuries. Shashi Mohan was 
taken to the hospital where he died at 
about 3.30 A.M. on the llth of Novem- 
ber, 1967 as a résult of severe injuries 
caused tò him by Phanidhar and Haren- 
dra. Ths injuries inflicted on Gopi Nath 
were all simple in nature. After charge~ 
sheet by the police and committal by the 
Magistrate, the appellants were tried in 
the Sessions Court for charges under Sec- 
tion 302 read with S. 34 and S. 323 read 
with S. £4 of the I. P. C. The trial Judge 
gave them the benefit of doubt and ac- 
quitted them. The State of Assam filed 
an appecl in the High Court of Gauhati. 
The High Court set aside the order of ac- 
quittal, convicted all the three appellants 


for the offence of murder of Shashi Mohan ° 


with the aid of S. 34 and sentenced each 
of them to imprisonment for life. Their 
conviction under S. 323 read with S. 34 
wag also recorded by the High Court but 
no separate sentence was imposed. Hence 
this appeal. 


2. The eye witnesses of the occurrence 
were P. W. 2 Gopi Nath Sarma; P. W. 3 
Danesh Ali: P. W. 4 Nur Mohammad and 
P. W. 6 Kurpan Ali. The High Court in 
its judgment has catalogued the main five 
reasons which led the Sessions Judge to 
make an order of acquittal in favour of 
the appellants. In our opinion the High 
Court was right in reversing the judg- 
ment of the trial Judge and interfering 
with the order of acquittal.- It did so 
well within the limits of its power and 
the law as enunciated by this Court in 


Bhaba Nanda v. State of Assam (Untwalia J.) 
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several decisions. The four reasons given 
by the learned Sessions Judge were of a 
flimsy nature. It did not justify the en- 
tertaining of any doubt In regard to the 
prosecution story on the basis of those 
reasons. One of the five reasons was that 
the P. Ws. did not state about the injuries 
of Bhaba Nanda and they were not ex- 
plained by the prosecution. In our opin- 
ion the High Court has rightly not at- 
tached much significance to the alleged 
failure of the prosecution to explain the 
injuries on Bhaba Nanda. The injuries 
on his person were of a very minor 
nature, three of them being ecchymosis 
and one swelling of the root of right 
index finger. The evidence of the Doc- 
tor, D. W. 1 was not sufficient to prove 
that the injury on the right index finger 
was grievous In nature. The ecchymosis 
injuries, however, were all very simple. 
Bhaba Nanda did not claim in his state- 
ment under S. 342 of the Cr. P. C., 1898 
as to with what weapon the injuries were 
caused on his person. He merely said 
that Gopi Nath and Shashi gave blows 
on his back. He did not attribute the 
right index finger injury as having been 
caused by either of the two. No defence 
witness was examined to give any coun- 
ter version of the occurrence. Bhaba 
Nanda did not show his injuries to the In- 
vestigating Officer, as is apparent from 
bis evidence, when he arrested him soon 
after the occurrence. No counter informa~ 
tion was lodged with the police nor was 


‘any counter case filed. In a case of this 


nature before an adverse inference is 
drawn against the prosecution for its al- 
leged suppression or failure to explain the 
injuries on the person of an accused, it 
must be reasonably shown that, in all 
probability, the injuries were caused to 
him in the same occurrence or as a part 
of the same transaction in which the vic- 
tims on the side of the prosecution were 
injured. The prosecution is not obliged 
to explain the Injuries on the person of 
an accused in all cases and, in all circum- 
stances. This is not the law. It all de- 
pends upon the facts and circumstances 
of each case whether the prosecution case 
becomes reasonably doubtful for its 
failure to explain the injuries on the ac- 
cused, In the instant case the Sessions 
Judge was not justified in doubting the 
truth of the version given by the eye 
witnesses — three of whom were wholly], 
independent witnesses. Gopi Nath was|- 
surely present on the scene of the oc- 
currence as he himself had received the 


injuries in the same transaction, The 
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High Court has rightly believed the testi- 
mony of the eye witnesses. 


3. The question for consideration, how- 
ever, is whether the conviction of all the 
three appellants under S. 302 with the 
aid of S. 34 of the Penal Code is justified 
in law. 


4. To attract the application of S. 34 
it must be established beyond any shadow 
of doubt that the criminal act was done 
by several persons in furtherance of the 
common intention of all. In other words, 
the prosecution must prove facts to 
justify an inference that all the partici- 
pants of the act had shared a common 
intention to commit the criminal act 
which was finally committed by one or 
more of the participants. Section 38 of 
the Penal Code says :—~ 

“Where several persons are engaged or 

concerned in the commission of a criminal 
act, they may be guilty of different 
offences by means of that act.” 
In Afrahim Sheikh v. State of West Ben- 
gal, (1964) 6 SCR 172: (AIR 1964 SC 1263) 
Hidayatullah J., as he then was, has 
pointed out that it was possible to apply 
the ingredients of S. 34 in relation to the 
commission of an offence under S. 304, 
Part II, even though death is caused with 
the knowledge of the persons participat- 
ing in the occurrence that by their act 
death was likely to be caused. The shar- 
ing of the common intention, as pointed 
out in that case, is the commission of the 
act or acts by which death was occasion- 
ed. With reference to S. 38, the learned 
Judge observed at p. 178 (of SCR): (at 
p. 1267 of ATR): 

“That is to say, even though several 
persons may do a single criminal act, the 
responsibility may vary according to the 
degree of their participation. The il- 
lustration which is given clearly brings 
out that point. 


Lastly S, 38 provides that the respon- 
sibility for the completed criminal act 
may be of different grades according to 
the share taken by the different accused 
in the completion of the criminal act, and 
this section does not mention anything 
about intention common or otherwise or 
knowledge.” 

5. The injuries found on the person of 
the deceased by P. W. 5, Dr. S. Kalita, 
who held the autopsy over the dead body 
were of a very severe nature. The fatal 
injuries in particular were the three head 
injuries. According to the consistent ver- 
sien of the prosecution —- one was caused 
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by Phanidhar with the dolibari and the 
other two were inflicted by Harendra 
with the iron rod. Harendra is also said 
to have caused the other injuries found 
on the person of Shashi Mohan. The re- 
sult of the three head injuries was frac- 
ture of the occipital bone into six pieces 
and fracture of the right parietal bone 2” 
in length. In the opinion of the Doctor 
the death was due to coma as a result of 
intra~cranial haemorrhage caused by the 
injuries sustained by the victim. The 
two authors of the injuries, namely, 
Phanidhar and Harendra, therefore, un- 
doubtedly had shared the common inten- 
tion of causing such bodily injuries to 
Shashi Mohan which were sufficient in 
the ordinary course of nature to cause 
his death. In other words, his death was 
as a Tesult of the criminal acts commit- 
ted by the said two appellants in further- 
ance of their common intention. There 
cannot be any doubt about it. Their 
liability for the murder of Shashi Mohan 
with the aid of S. 34 of the Penal Code 
is fully established. The case of Bhaba 
Nanda, however, stands on a different 
footing and can justifiably be separated 
from that of the other two appellants, 


6. On the evidence of Gopi Nath him- 
self the result aforesaid follows. Shashi 
Mohan had reached near him and when 
he tried to obstruct the accused and pre- 
vent them from committing the assault 
on Shashi Mohan, Harendra said “we 
have met enemy today, need not be 
freed”. Thereupon Bhaba Nanda caught 
hold of the hands of Shashi Mohan from 
behind, Phanidhar then gave him the 
blow on the head, as already stated, with 
the dolibari. Harendra gave further 
blows on his head and other parts of his 
body after Shashi fell down. On these 
facts it is difficult to conclude that Bhaba 
Nanda caught hold of the hands of Shashi 
sharing the common intention of Phani- 
dhar and Harendra of causing the death 
of Shashi. He did not utter a word which 
would justify such a conclusion. He must 
be aware that his two elder brothers Phani- 
dhar and Harendra were going to assault 
Shashi with their respective weapons in 
their hands. Bhaba Nanda did not use 
his lathi for causing any injuries on Sha- 
shi. The first blow was given by Phani- 
dhar. Thereupon Shashi fell down. Bhaba 
Nanda’s intention, therefore, was to join 
in the commission of the acts by the other 
two with the intention of getting Shashi 
assaulted severely with the knowledge 
that such an assault in all probability and 
likelihood might result in the death of 
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of the sharing of the common intention 
to cause kis murder. As we have said 
above, Phanidhar and Harendra un- 
doubtedly shared such an intention as is 
apparent from the manner of assault by 
them on Shashi and the severity and force 
with which the blows were given on his 
head by both of them with the respective 
weapons in their hands. Applying the 
principle of law under S. 38 of the Penal 
Code, therefore, the case oł? Bhaba Nanda 
can be separated from that of the other 
two. He can be held guilty only under 
S, 304, Part If as he had intentionally 
joined in the commission of an act with 
the knowledge that the assault on Shashi 
was likely to result in his death. The 
facts of this case indicate that Bhaba 
Nanda shared the common intention of 
his other two -brothers for the commis- 
sion of a lesser offence than murder. But 
while committing the act in furtherance 
of that common intention, Phanidhar and 
Harendra developed and shared the com- 
mon intention of causing his murder. 

7. For the reasons stated above, the 
appeal of appellants Phanidhar and 
Harendra is dismissed. The appeal of 
Bhaba Nanda is partly allowed. His con- 
viction is altered from S. 302/34 to S. 304, 
Part II read with 8. 34. The sentence of 
life imprisonment imposed on him is 
altered to rigorous imprisonment for 7 
years only. The conviction of all the ap- 
pellants under Ss. 323/34 is also main- 
tained, 


Order accordingly, 


AIR 1977 SUPREME COURT 2255 
(From: Calcutta)* 
A. C. GUPTA AND 
S. MURTAZA FAZAL ALI, J. 

Remo Paul Altoe, Appellant v. Union of 
India, Respondent. 

Criminal Appeal No. 191 of 1977, Dj- 
13-10-1977. 

Customs Act (1962), S. 135 — Seizure 
of foreign currency from appellant under 
S. 13(1), Foreign Exchange Regulation 
Act — Trial before Chief Metropolitan 
Magistrate for conviction under S. 135 — 
Order of confiscation under S. 452 (1), Cri- 
minal P., C., 1973, when the seized cur- 


*(Criminal Revn. No. 1111 of 1976, D/- 
6-12-1976 (Cal)). 
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valid. Cri. Reyn. Mo. B11 of 1976, D/- 
6-12-1976 (Cal), Reversed. 


An Assistant Collector of Custams filed 
a petition of complaint in the court of the 
Chief Metropolitan Magistrate, Calcutta, 
alleging, inter alia, that the appeliant had 
brought in the foreign currency seized 
from his possession in violation of Sec- 
tion 13 (1) of the Foreign Exchange Re- 
gulation Act, 1973 and was therefore, 
liable to be convicted under S. 135 of the 
Customs Act, 1962. The Metropolitan 
Magistrate convicted the appellant under 
S. 135 of the Customs Act and sentenced 
him to pay a fine. The Magistrate fur- 
ther ordered that the “goods involved in 
this case are confiscated to the State, if 
not already confiscated”. The order of 
confiscation was presumably made under 
S. 452 (1) of Criminal P. C. 1973: 


Held (by the Supreme Court allowing 
the appellant’s appeal against the order 
of confiscation) that. an order for the dis- 
posal of any property under S. 452 (1) of 
the Cri. P. C. is necessary where the pro- 
perty remains to be disposed of by the 
court after the inquiry or trial is over. In 
the instant case it appeared that the 
foreign currency seized from the appel- 
lant was not produced before the Magis- 
trate and was not in the custody or con- 
trol of the court when the order of con- 
fiscation was made. The order of con- 
fiscation passed by the Magistrate must 
be set aside, Cri. Rev. No. 1111 of 1976, 
D/- 6-12-1976 (Cal), Reversed. (Para5) 

Mr. R. L. Kohli, Adv. and Mr. S. K. 
Sabharwal Adv., for Appellant; Mr. Soli 
J. Sorabjee, Addl. Solicitor General (Mr. 
Girish Chandra, Adv. with him), for Res- 
pondent, 

GUPTA, J. :— This appeal is by special 
leave, from a judgment of the Calcutta 
High Court, this Court in granting spe- 
cial leave limited the appeal to only one 
ground, whether the trial court had 
power to order confiscation of the goods 
found in appellant’s possession while 
convicting him under S. 135 of the Cus- 
toms Act. 


2. The facts relevant for the purpose 
of the appeal are these. The appellant is 
a foreigner who arrived at Calcutta by 
air from Bangkok on June 28, 1975. On 
a search of his room in the hotel where 
he was staying in Calcutta, the Customs 
authorities found in his possession 1701 
U. S. dollars and 4400 Canadian dollars 
which they seized as smuggled goods. On 
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September 23, 1975 an Assistant Collec- 
tor of Customs filed a petition of com- 
plaint in the court of the Chief Metro- 
politan Magistrate, Calcutta, alleging, 
inter alia, that the appellant had brought 
in the foreign currency seized from his 
possession in violation of S. 13 (1) of the 
Foreign Exchange Regulation Act, 1973 
and was therefore liable to be convicted 
under S. 135 of the Customs Act, 1962. 
Section 13 (1) of the Foreign Exchange 
Regulation Act, 1973 imposes restrictions 
on bringing or sending into India any gold 
or silver or any foreign exchange or any 
Indian currency. S. 67 ofthat Act provides; 


“Application of the Customs Act, 1962. 

The restrictions imposed by or under 
S. 13, Cl. (a) of sub-s. (1) of S. 18 and 
Cl. (a) of sub-s. (1) of S. 19 shall be 
deemed to have been imposed under S. 11 
of the Customs Act, 1962, and all the 
provisions of that Act shall have effect 
accordingly.” 
Section 11 of the Customs Act, 1962, to 
which S. 67 of the Foreign Exchange Re- 
gulation Act, 1973 refers, authorises the 
Central Government to prohibit the im- 
port or export of goods of specified des- 
cription for purposes mentioned in the 
section: one of the purposes mentioned in 
Cl. (u) of S. 11 (2) is the prevention of 
the contravention of any law for the time 
being in force. Section 111 of the Cus- 
toms Act lists the various goods brought 
fn from any place outside India which 
“shall be liable to confiscation”, Cl. (d) of 
the section mentions inter alia goods 
which are imported contrary to any pro- 
hibition imposed by or under the Customs 
Act or any other law for the time being 
in force. Section 135 of the Customs Act 
provides the punishment for fraudulent 
evasion of duty or prohibition imposed in 
relation to any goods under the Customs 
Act or any other law for the time being 
in force, and also for acquiring possession 
Or in any way dealing with goods which 
the person concerned knows are liable to 
confiscation under S. 111. 

3. The Metropolitan Magistrate con- 
victed the appellant under S. 135 of the 
Customs Act and sentenced him to pay a 
fine, of Rs. 2,000/-, in default to suffer 
rigorous imprisonment for six months. 
The Magistrate further ordered that the 
“goods involved in this case are con- 
fiscated to the State, if not already con- 
fiscated”, The Calcutta High Court in 
revision affirmed the appellant’s convic- 
tion but reduced the sentence of fine to 
Rs. 500/-, and affirmed the order of con- 
fiscation of the dollars. It is contended 
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that the Magistrate had no power to 
order confiscation of the currency and 
the High Court was in error in affirming 
that order. 


4. The order of confiscation was pre- 
sumably made under S. 452(1) of the 
Cr. P. C, 1973. Section 452 (1) provides: 

“Order for disposal of property at con- 
clusion of trial—When an inquiry or trial 
in any Criminal Court is concluded, the 
Court may make such order as it thinks 
fit for the disposal, by destruction, con- 
fiscation or delivery to any person claim- 
ing to be entitled to possession thereof or 
otherwise, of any property or document 
produced before it or in its custody, or 
regarding which any offence appears to 
have been committed, or which has been 
used for the commission of any offence.” 
Confiscation under §, 452 (1) is one of the 
modes of disposal of property after an 
Inquiry or trial in a criminal court is con- 
cluded. The contention of the appellant 
is that operation of this general provi- 
sion is excluded by the special provisions 
for confiscation of goods contained in 
Chap. XTV of the Customs Act, 1962. 
Chapter XIV of the Customs Act which 
includes S. 111 to S. 127 deals with con- 
fiscation of goods and conveyances and 
imposition of penalties. We have already 
referred to S. 111 under which goods im- 
properly imported shall be liable to con- 
fiscation. Section 112 provides for penalty 
for improper importation of goods, Such 
confiscation or penalty is adjudged under 
S. 122. Section 124 states that no order 
confiscating any goods or imposing any 
penalty on any person shall be made ex- 
cept on notice to the person concerned 
and only after giving him an opportunity 
of making a representation and also an 
opportunity of being heard in the matter. 
Under S. 125 the officer adjudging a case 
of importation or exportation of any 
goods which is prohibited under the Cus- 
toms Act or any other law, has a discre- 
tion to give to the owner of the goods an 
option to pay in lieu of confiscation such 
fine as the officer thinks fit. Section 126 
lays down that on confiscation the goods 
shall vest in the Central Government 
and that the officer adjudging confisca- 
tion shall take and hold possession of the 
confiscated goods. Section 127 makes it 
clear that the award of any confiscation 
or penalty under the Customs Act doeg 
not prevent the infliction of any punish- 
ment to which the person concerned is 
liable under Chap. XVI of the Customs 
Act or under any other law. Section 135 
fis in Chap. XVI 
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5. The Customs Act thus provides that 
contraband goods “shall be liable to con- 
fiscation” and also lays down a detailed 
procedure for the confiscation of such 
goods. The appellant contends that the 
special provisions of the Customs Act re- 
garding the confiscation of goods seized 
under that Act make the general law as 
to disposal of property contained in Sec- 
tion 452 (1) of the Cr. P. C. inapplicable 
fn respect of such goods. According to 
the respondent Union of India, Customs 
authorities and the criminal court have 
concurrent jurisdictions in the matter. 
However, we do not find it necessary to 
answer the question in this appeal which, 
in our opinion, should succeed on a short 
point. An order for the disposal of any 
property under S. 452 (1) of the Criminal 
P. C. is necessary where the property 
remains to be disposed of by the court 
after the inquiry or trial is over. In the 
present case it appears that the foreign 
currency seized from the appellant was 
not produced before the Magistrate and 
was not in the custody or control of the 
court when the order of confiscation was 
made, There was thus no necessity or 
occasion for the court to make an order 
for disposal of any property; the order of 
the Magistrate that the goods involved in 
the case are confiscated “if not already 
confiscated” clearly shows that he was 
not aware what had happened to the 
goods which were in the control of the 
Customs authorities, It is true that the 
foreign currency seized from the appel- 
lant’s possession was property in respect 
of which an offence was committed, but 
this fact alone did not call for an order 
under S. 452 (1) in the circumstances of 
the case, and the order passed, besides 
being unwarranted, is, likely to create 
complications if in respect of the foreign 
currency a proceeding under the Customs 
Act is pending or the Customs authorities 
have made any order with which the 
Magistrate’s order is inconsistent. We 
therefore allow the appeal and set aside 
the order of confiscation passed by the 
Magistrate and affirmed by the High 
Court. 


6. Mr. Kohli, learned counsel for the 
appellant, prays that the Customs autho- 
rities should be directed to return to ap- 
pellant the currency seized from his pos- 
session, How the Customs authorities 
have dealt with the property, whether 
the appellant is entitled to have the 
foreign currency seized from his posses- 
sion returned to him under any provision 
of the Customs Act, are not questions 
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that arise for consideration in this appeal. 
The record of the case also does not con- 
tain any material: upon which we could 
give any direction in the matter even if 
We wanted to. However, as this is an old 


. case, we hope that the Customs authori- 


ties will take a decision in this matter ac- 
cording to law as early as possible. 
Appeal allowed. 





AIR 1977 SUPREME COURT 2257 
(From: Award of 9th Industrial Tribunal, 
West Bengal)* 

N. L. UNTWALIA AND 
JASWANT SINGH, JJ. 

M/s. Heckett Engineering Co., Appel- 
lant v. Their Workmen, Respondents, 


Civil Appeal No, 1346 of 1977, Dj/- 
11-10-1977. 
(A) Constitution of India, Art. 136 — 


Appeal by special leave — Findings of 

fact arrived at by Labour Tribunal on 

evidence on record — No interference. 
(Para 9) 


(B) Industrial Disputes Act (1947), 
Sch. 2, Items 1 and 2 — Standing Orders 
of M/s. Heckett Engineering Company, 
(W.B.), CL 5(b) read with Cl. 7(d) — 
Plant Manager is competent to appoint 
and dismiss workman, 

(Paras 12, 14) 

(C) Interpretation of Statutes — Con- 
struction of provision — It should not do 
violence to the phraseology in provision. 

(Para 14) 

(D) General Clauses Act (1897), S. 16— 
Power to appoint implies power to dis- 
miss, 

It is now firmly established that the 
power to terminate service ig a necessary 
adjunct of the power of appointment and 
is exercised as an incident to or conse- 
quence of that power. AIR 1966 SC 334, 
AIR 1950 FC 140, Foll; (1968) 1 Lab LJ 
571 (SC), Disting, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1970 SC 512: (1970) 1 SCR 808: 1970 

Lab.IC 414 3 
(1968) 1 Lab LJ 571 (SC) 16 
AIR 1966 SC 334: (1966) 1 SCR 120 14 
AIR 1950 FC 140:1949 FCR 667 14 

Mr. Lal Narain Sinha, Sr. Advocate 
(M/s. D. P. Ghosh & Sukumar Ghose Ad- 
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*(Award D/- 26-3-1977 of the 9th Indus- 
trial Tribunal, West Bengal, Durgapur 
in Case No, X-39 of 1975). 
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vocates with him), for Appellant; 
Mr. P. K. Chatterjee, Sr, Advocate (Mr. 
Rathin Das, Advocate with him), for Res- 
pondents., 


JASWANT SINGH, J.:— This appeal 
by special leave is directed against an 
award dated March 26, 1977 of the Ninth 
Industrial Tribunal, Durgapur, made in 
case No. X-39/75 and published vide 
Notification No. 1624-I- R./IR/10L-84-77 
dated April 29, 1977 issued by the Labour 
Department of the Government of West 
Bengal. 


2. The appellant, M/s. Heckett En- 
gineering Company (India Branch) Burn- 
pur (West Bengal) (hereinafter referred 
to as ‘the Company’) is a division or 
branch in India of M/s. Harsco Corpora- 
tion, a limited liability company incorpo- 
rated and registered in U. S. A. It carries 
on the business of recovery of iron and 
steel scrap from slags at its plant located 
within the Steelworks of the Indian Iron 
and Steel Company Limited, Burnpur. 
The workmen employed by the company 
are represented by Heckett Engineering 
Company (India Branch) Employees’ 
Union, Puranhat, Burnpur (hereinafter 
referred to as ‘the Union’) which is re- 
cognised by the Company. 


3. It appears that Mihir Majhi (here- 
inafter referred to as ‘the workman’) who 
was employed as a permanent driver by 
the Company was deputed on October 9, 
1974, to carry some materials in Fargo 
Truck No. WGH 6891 from its Burnpur 
plant to its Jamshedpur plant and to 
bring certain other materials from Jam- 
shedpur plant to Burnpur plant in the 
same truck. One Shankar Kumar Gupta, 
an employee of a contractor working for 
the Company, was asked by the Company 
to accompany the workman on the afore- 
said mission as a helper. After loading 
the truck with the materials which had 
to be brought over from Jamshedpur 
plant of the Company, the workman ac- 
companied by Shankar Kumar Gupta set 
off for Burnpur on October 12, 1974. 
While the truck was thus on its way back 
to Burnpur, the workman stopped the 
truck near a tyre repairing shop at 
Chandil to have a punctured tube repair- 
ed. While leaving the said shop, the work- 
man picked up four strangers in the 
truck in contravention of a circular of 
the Company forbidding the carriage of 
any unauthorised person in any of its 
vehicles and resumed his backward 
journey to Burnpur. At about 7,00 P. M. 
when the aforesaid truck driven by the 
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workman was going down a slope, it 
dashed violently against a wall of a cul- 
vert at a place about two to three kilo- 
metres from Chandil check post within 
the jurisdiction of Nimdih police station 
resulting in extensive damage to the 
truck. Instead of reporting the matter 
to the police, the workman went to the 
residence of Mr. Bhattacharya. Chief 
Accountant of the Company’s plant at 
Jamshedpur, and told him that the diffe- 
rential of the aforesaid truck in which he 
was carrying magnet and other material 
belonging to the Company and which was 
being driven by him broke down on the 
road at about 7.00 P. M. a few miles 
after Chandil due to overloading where- 
upon Mr. Bhattacharya advised the work- 
man to go and see the Works Manager 
of the plant at Jamshedpur. The work- 
man did not pay any heed to this advice 
and left for Burnpur where he verbally 
informed Mr. V. K. Balan, the Plant 
Manager of the Company at about 6.00 
P. M. on October 13, 1974, that the afore- 
Said truck which was loaded beyond its 
carrying capacity had met with an acci- 
dent at a place two miles before Chandil © 
Check Post in consequence of his losing 
control thereof due to failure of the 
brakes because of which the truck dashed 
against a wall of a culvert. The Plant 
Manager directed the workman to submit 
a report of the accident in writing at the 
office. Accordingly, the workman made 
the report Ext. 'S’ (PH) on the following 
morning after getting the same written 
by an office assistant named B. K. 
Guhathakurata. Thereupon the Plant 
Manager accompanied by the workman 
visited the place of accident for verifica- 
tion of the incident and assessment of the 
damage.. On October 17, 1974, the Plant 
Manager vide his communication No. 
HB/CS/23/1974 called upon the workman 
to show cause why disciplinary action 
should not be taken against him for the 
following acts of misconduct which fall 
within the purview of sub-cls. (0), (m) 
and (v) of Cl. 31 (ID of the Standing 
Orders of the Company which are certi- 
fied under S. 5 (3) of the Industrial Em- 
ployment Standing Orders Act, 1946 and 
as held in Agra Electric Supply Co. Ltd. 
v. Sri Alladin. (1970) T SCR 808: (AIR 
1970 SC 512) bind the Company as well 
as all its employees :— 


“j. Due to rash and negligent driving of 
Fargo Truck No. WGH 6891 (PT-518-D) 
on 12th October, 1974 on your way back 
to Burnpur, the truck was involved in a | 
serious accident. 
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2. You have picked up from Chandil 
four unauthorised passengers to travel 
into the said truck. 


3. You have also allowed one of the un- 
authorised passenger to drive the said 
truck. 


4. You have suppressed the true facts 
in your report submitted on 14th October, 
1974 and given a false statement regard- 
ing the accident.” 

4. Not satisfied with the explanation 
tendered by the workman, the Plant 
Manager deputed Mr. M. M. Das, the 
then Personnel Officer of the Company, 
to hold a domestic inquiry into the above 
mentioned charges. Accordingly, Mr. Das 
conducted a regular inquiry and found all 
the charges to have been established 
against the workman. On the receipt of 
the report submitted by Mr. Das, the 
Plant Manager passed an order on Novem- 
ber 6/7, 1974 dismissing the workman. On 
being apprised of the order of his dismis- 
sal, the workman approached the Union 
Which raised an industrial dispute where- 
upon the matter was referred for settle- 
ment to the Conciliation Officer, Asansol. 
As the conciliation proceedings proved 
abortive, the Government of West Ben- 
gal referred the following issues under 
S. 10 read with S. 2-A of the Industrial 
Disputes Act, 1947, to the Ninth Indus- 
trial Tribunal, Durgapur for adjudication: 

“I. Whether dismissal of Shri Mihir 
Majhi, driver, is justified ? 

2. What relief, if any, is he entitled 
to?” 

5. On a consideration of the material 
adduced before it, the Tribunal while 
finding that the Company had been able 
to establish charges Nos. 2 and 3 against 
the workman held that the aforesaid order 
of dismissal could not be upheld as it was 
not made by an authorised person. The 
relevant portion of the order of the Tri- 
bunal is extracted below for ready refer- 
ence: 


“Ext. 1 is the appointment card. It 
shows that Shri Balan signed the appoint- 
ment card on behalf of the General 
Manager. It goes to show that the 
General Manager was the appointing au- 
thority and Mr. Balan only acted on his 
behalf, Therefore, it cannot be said that 
Mr. Balan was the appointing authority. 

Be that as it may, let me see whether 
under the Standing Orders Shri V. Balan, 
the Plant Manager was competent to dis- 
miss an employee, Ext. O is the copy of 
the Standing Orders. Para. 32 of the 
Standing Orders contains the provision 
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regarding the disciplinary action. This 
para enjoins that the Manager may ap- 
point an officer to hold the enquiry. It 
does not expressly set out as to who is to 
pass an order of dismissal. But in this 
para it has been enjoined that the com- 
pany may, however, at his discretion 
award the other punishment mentioned in 
this para in lieu of dismissal... ... ... ... 
Under Cl. 4(b) of the Standing Orders, a 
Manager includes the Plant Manager. 
But it does not include or mean tke com- 
pany because the definition of tha com- 
pany is given in Cl. 4 (a) of the Standing 
Orders. The definition of the company 
does not include either the General Mana- 
ger or the Plant Manager, who kas dis- 
missed the workman in question. There 
is not scrap of paper to show that Mr. 

alan was authorised by the com- 
pany to pass an order of dismissal. On 
the other hand, in para. 32 of the Stand- 
ing Orders it has been clearly laid down 
that the company only has that right. I 
am, therefore, of opinion that the order 
of dismissal was not passed by a person 
authorised by the Standing Orders. Con- 
sequently the order of dismissal cannot 
be upheld and the workman is entitled to 
reinstatement.” 


6. Aggrieved by this order, the Com- 
pany has come up in appeal to this Court 
as stated above. 


7. Appearing on behalf of the appel- 
lant, Mr. Lalnarayan Sinha has urged 
that the Industrial Tribunal has erred in 
holding that charges Nos. 1 and 4 had 
not been brought home to the workman. 
He has further urged that the appoint- 
ment of the workman having been 
made by Mr. V. K. Balan, the Manager of 
the Company’s plant at Burnpur, the 
latter was fully competent to dismiss the 
former and that the Industrial Tribunal 
was not right in holding that the impugn- 
ed order of dismissal was passed by an 
unauthorised person. 


8. Mr. Chatterji has, on the other 
hand, submitted that the findings of fact 
arrived at by the Industrial Tribunal in 
respect of charges Nos. 2 and ‘3 are whol- 
ly unjustified. He has further contended 
that the order of appointment of the 
workman having been made by the 
General Manager, the dismissal in ques- 
tion could not be effected by an autho- 
rity other than the General Manager. Mr. 
Chatterji has lastly submitted that the 
misconduct attributed to workman did 
n warrant the major penalty of dismis- 
sal. 


2260 S.C. {[Prs, 9-14] 


9. We have gone through the entire 
record and have given our earnest con- 
sideration to the submissions made by 
learned counsel for the parties, While 
we are of the view that there is no war- 
rant for interfering with the findings of 
fact arrived at by the Tribunal with re- 
gard to the establishment or otherwise of 
any of the charges against the workman 
which are based upon the evidence on 
the record, we think that the other find- 
ing arrived at by it viz. that Mr. V. K. 
Balan, Plant Manager of the Company, 
had no authority to pass the impugned 
order of dismissal cannot be sustained. It 
would, in this connection, be profitable 
to find out in the first instance as to who 
would make the permanent appointment 
of the workman. A plain reading of 
Cl. 5 (b) read with Cl. 7 (d) of the Stand- 
ing Orders shows that it was the Plant 
Manager of the Company who was com= 
petent to make the appointment of the 
workman. ‘That it was Mr. V. K. Balan 
who actually made the appointment in 
question cannot also admit of any doubt. 
This is crystal clear from the appoint- 
ment card, Exhibit I (MH) which is 
Signed both by Mr. V. K. Balan as well 
as the workman. 


16. Let us now see whether Mr. V. K. 
Balan, Plant Manager, acted for or on be- 
half of General Manager of the Company 
in making or signing the appointment 
card of the workman. A glance at the 
appointment card Ext. I (MH) is enough 
to show that Mr. V. K. Balan did not sign 
the said card for or on behalf of the 
General Manager. It is true that the 
prefix “General” before the word “Mana- 
ger’ on the printed card on which Mr. 
V. K. Balan put his signatures does not 
appear to have been struck off at the time 
of the issue of the card but that by itself 
is not enough to show that the appoint- 
ment was made by Mr. V. K. Balan act- 
ing for or on behalf of the General Mana- 
ger of the Company. There is nothing on 
the record to indicate that on the rele- 
vant date, the General Manager of the 
Company was away on leave or was 
otherwise Absent and Mr. V. K. Balan 
had been deputed to officiate or act for 
or on behalf of the General Manager. On 
the contrary, in the course of his state- 
ment as O. P. witness, Mr. V. K. Balan 
has categorically affirmed that he has 
been holding the office of the Plant 
Manager of the Company for the last ten 
years. Thus neither the Standing Orders 
nor the appointment card nor the state- 
ment of Mr. V. K. Balan nor any other 
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material on the record supports the obser- 
vation of the Industrial Tribunal that 
“the General Manager was the appoint- 
ing authority and Mr. V. K. Balan only 
acted on his ‘behalf.” 


11. The submission made on behalf of 
the workman that in signing his appoint- 
ment card, Mr. V. K. Balan acted for and 
on behalf of the General Manager cannot 
be accepted for another reason also. If 
Mr. Balan was competent to make the 
appointment of the workman as we have, 
by reference to the Standing Orders, 
Shown that he was, there could be no 
question of his acting for or on behalf of 
the General Manager in signing the ap- 
pointment card. The contention ad= 
vanced in this respect on behalf of the 
workman is, therefore, repelled, 

12. Having settled that Mr, V. K. 
Balan, who was the Plant Manager on 
the relevant date was competent to make 
the appointment of the workman and it 
was he who actually made the crucial ap- 
pointment in that capacity, let us now 
advert to the question whether. Mr. Balan 
Was competent to pass the impugned 
order of dismissal. 

13. Mr. Chatterji has, by reference to 
Standing Order No. 32 of the aforesaid 
Standing Orders, stressed that it was only 
the Company which was competent to 
pass the order of dismissal of the work- 
man. The relevant portion of the Stand- 
ing Order on which reliance is placed 
runs thus :—~ 

S32. we. cee eee «ee A Workman shall be 
lable to be summarily dismissed without 
notice or pay or wages in lieu of notice if 
he is found guilty of any misconduct 
amounting to major misdemeanour. A 
workman dismissed for misconduct will 
not be entitled to any past benefits or 
privileges of service provided by the 
Company. The Company may however 
at its discretion give the workman con- 
cerned the following punishments in leu 
of dismissal: 

(i) Discharge from service with past 
benefits of service, 

(ii) Suspension without pay not ex- 
ceeding fifteen days. 

(iii) Censure or warning. 

(iv) Withholding increment for one 
year. 

(v) Fine.” i 

14. The Standing Order extracted 
above is not helpful to the workman. It 
does not put any fetter on the power of 
the Plant Manager to dismiss a workman 
whose appointment is made by him if he 
is guilty of a misconduct. It only con-} 
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fers, in our opinion, an overall power on 
the Company to substitute the penalty of 
discharge from service with past benefits 
of service or any other lighter penalty 
specified therein for the penalty of dis- 
missal awarded to a workman and can by 
no means be interpreted to imply that 
the penalty of dismissal can be inflicted 
only by the Company and not by the 
Plant Manager, It is a well settled rule 
of construction that the language of a 
provision or a rule should not be con- 
strued in a manner which would do 
violence to the phraseology used therein. 
It is rather strange that the Industrial 
Tribunal has despite its observation that 
the above quoted Standing Order does 
not expressly set out as to who is to pass 
an order of dismissal held that the im- 
pugned order was not passed by a person 
authorised by the Standing Orders. It 
may also be mentioned at this stage that 
appearing as a witness for the Company, 
Mr. V. K. Balan has unequivocally stated 
that he was entitled to pass the order of 
dismissal against the concerned workman 
under the Standing Orders and that he 
did not need any delegation of powers for 
passing such order. We may also in this 
connection recall the provisions of S. 16 
of the General Clauses Act, 1897. Whe- 
ther or not the section in terms applies 
to the aforesaid Standing Orders of the 
Company which are certified under S. 5 
(3) of the Industrial Employment Stand- 
ing Orders Act, 1946 may be a moot point 
but the general doctrine underlying the sec- 
tion can well bemade applicable toa case 
ofthe present naturefor itisnow firmly 
established that the power to terminate 
service is a necessary adjunct of the 
power of appointment and is exercised as 
an incident to or consequence of that 


power, (See Lekhraj Satramdas Lalvani v. - 


Deputy Custodian-cum-Managing Officer, 
(1966) 1 SCR 126: (AIR 1966 SC 334) and 
Kutoor Vengayil Rayarappan Nayanar v. 
Kutoor Vengayil Madhavi Amma, (1949 
FCR 667: (AIR 1950 FC 140)). In Kutoor 
Vengayil Rayarappan Nayanar v. Kutoor 
Vengayil Valia Madhavi Amma (supra) 
Mahajan, J. {as he then was) speaking 
for the Federal Court approved the 
statement of Woodroffe on Receivers, 
Fourth Edition, that the power to terminate 
flows naturally’ and as a necessary se- 
quence from the power to create. In 
other words, it is a necessary adjunct of 
the power of appointment and is exercis- 
ed as an incident to, or consequence of 
that power; the authority to call such 
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officer into being necessarily implies the 
authority to terminate his functions. 

15. As in the instant case, the appoint- 
ment of the workman was made by Mr. 
V. K. Balan as a Plant Manager and not 
for or on behalf of the General Manager 
and as the power of appointment implies 
and carries with it the power of dismissal 
we are of the opinion that the order of dis- 
missal did not suffer from the infirmity of 
want of competence or of authority to 
Pass the order. 


16. The decision of this Court in Hindus- 
tan Brown Boveri Ltd. v. Their Workmen, 
(1968) 1 Lab LJ 571 (SC) relied upon 
by Mr. Chatterji in support of his con- 
tention that the Plant Manager was not 
competent to pass the impugned order of 
dismissal] is clearly distinguishable. In 
that case, despite the issue raised before 
the Labour Court as to whether she de- 
motion of one workman and the termina- 
tion of service of the other was in order, 
the Company did not at the proper stage 
inform or contend before the Labour 
Court that the Works' Manager was em- 
powered to recruit and dismiss the work- 
man by virtue of the power of attorney 
executed in his favour by the Company. 
The judgment in that case also does not 
show that the Works Manager was com- 
petent to appoint the workman under the 
standing orders of the Company. 


17. In conclusion, we would like to 
make it clear that as charges Nos. 2 and 
3 have been held by the Industrial Tri- 
bunal to have been established against the 
workman and they constitute major mis- 
demeanours falling within the purview of 
sub-clauses (a) and (m) of clause (ii) of 
Standing Order 31 of the aforesaid Stand- 
ing Orders, we think that the order of 
dismissal could have been passed by the 
punishing authority which in this case, as 
already stated, was the Plant Manager. 
We may also observe that it is nct open 
to us to substitute the order of discharge 
with benefits of past service for the im- 
pugned order of dismissal, The workman 
may, if so advised, approach the Com- 
pany in this behalf, 

18. For the foregoing reasons, we allow 
the appeal and set aside the aforesaid 
award of the Ninth Industrial Tribunal. 
However, in view of the order of this Court 
dated June, 1, 1977, the appellant shall 
pay the costs of the appeal to the res- 
pondents. 

Appeal dismissed. 
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N. L. UNTWALIA AND JASWANT 
SINGH, JJ. 

Smt. Chander Kali Bail and others, 
Appellants v. Jagdish Singh Thakur and 
another, Respondents. 

Civil Appeal No, 110 of 1976, D/- 6-10- 
1977. 

(A) Civil P. C. (1908), S. 100 — New 
question of fact — Cannot be entertain- 
ed at any appellate stage — Constitution 
of India, Art. 136. 


Where a claim has never been made in 
the defence presented no amount of evi- 
dence can be looked into upon a plea 
which was never put forward. If it could 
be so even at the trial stage, undoubt- 
edly, such a new question of fact could 
not be entertained at any appellate stage. 
AIR 1930 PC 57 (1); AIR 1966 SC 1861; 
AIR 1974 SC 708, Rel. on. (Para 6) 

(B) M. P. Accommodation Control Act 
(1961), S. 12 (1) () — Tenanted shop in 
occupation of landlord — Not sufficient 
to deny decree of eviction against his 
tenant, 


Under the 1961 Act, mere occupation 
of another premises is not sufficient. 
The premises must be his own, meaning 
thereby that they must be owned by or 
belong to the landlord and he must be 
in occupation of the same. It is, there- 
fore, plain that the tenanted shop in oc- 
cupation of the plaintiff landlord was 
not sufficient to deny him a decree for 
eviction against his tenant under §. 12 
(1) (È) of the Act. (Para 7) 

(C) M. P. Accommodation Control Act 
(1961), Ss. 2 (i), 12 (1) and 13 (1) — Ter- 
mination of tenancy — Tenant is statu- 
tory tenant — His occupation becomes 
wrongful only from date of eviction de- 
cree — Not liable: for damages or mesne 
profits for period from termination to 
passing of decree. 1974 MPLJ 485, Over- 
ruled; S. A. No. 495 of 1975, D/. 28-11- 
1975 (Madh Pra), Reversed. 


A tenant even after the termination of 
his contractual tenancy does not become 
an unauthorised occupant of the accom- 
modation but remains a tenant. Such a 
tenant is conveniently called a statutory 
tenant. Whether the expression aforesaid 
borrowed from the English Law is quite 
apposite or not, but, what is certain is 


*(Second Appeal No. 495 of 1975, D/- 
28-11-1975 (Madh Pra).) 
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that a person continuing in possession of 
the accommodation even after the ter- 
mination of his contractual tenancy is a 
tenant within the meaning of the Act 
and on such termination his possession 
does not become wrongful, until and un- 
less a decree for eviction ig made. If he 
continues to be in possession even after 
the passing of the decree, he does so as 
a wrongful occupant of the accommoda- 
tion. AIR 1976 SC 2229, Rel. on; 1974 MP 
LJ 485, Overruled; S. A. No. 495 of 1975, 
D/.. 28-11-1975 (Madh Pra), Reversed. 
(Para 8) 
If a suit is filed on the ground of non- 
payment of rent after termination of the 
contractual tenancy, the tenant still con- 
tinues to be a tenant liable to pay rent 
not only for the past period but in future 
also. In absence of a decree of eviction 
the person in occupation of the accom- 
modation continues to be a tenant and 
is not liable to pay any damages as his 
occupation is not unauthorised or wrong- 
ful even after the termination of the 
contractual tenancy. (Paras 9 & 12) 


Cases Referred: Chronological Paras 
AIR 1976 SC 2229: (1976) Supp SCR 645 

8, 9 
AIR 1974 SC 708 6 
1974 MPLJ 485 10 
AIR 1966 SC 1861 6 


AIR 1961 SC 1067: (1961) 3 SCR 813 11 
AIR 1930 PC 57 (1) 6 

Mrs. Leila Seth, Sr. Advocate (M/s. 
A. T. Patra and Praveen Kumar, Advo- 
cates with her), for Appellants: Mr. M. V. 
Goswami, Advocate (for No. 1) and Mr. 
G. S. Chatterjee, Advocate (for No. 2), 
for Respondents. 

UNTWALIA, J.:— In this appeal by 
special leave the appellants and respon- 
dent No. 2 were the defendants in a suit 
filed by plaintiff-respondent No. 1 for 
eviction and other reliefs in respect of 
the suit premises. The suit wag dismiss- 
ed by the trial Court but decreed by the 
First Appellate Court. The second appeal 
filed by the defendant in the High Court 
of Madhya Pradesh was dismissed. 


2. The demised property is a shop 
situated at a place in the District of 
Hoshangabad. It wag let out by the 
father of the plaintiff to the husband of 
defendant No. 1 and the father of- the 
other defendants in the year 1951 at a 
monthly rent of Rs. 50. A Bhojnalaya 
was being run in the shop by the tenant. 
The. plaintiff's father was running a 
sweetmeat shop in a rented premises | 
the rent of which was Rs. 225 per month. 
The plaintiff's father died in 1970. Some-~ 
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ime later the original tenant, the pre- 
Jecessor-in-interest of the defendants, 
also died. He had paid rent up to Sep- 
tember, 1972. After the death of the ori- 
sinal tenant, the defendants became the 
tenants of the suit shop. The plaintiff 
served a notice on the defendants termi- 
nating the contractual tenancy w.e.f. 
31-12-1972. The suit for eviction was fil- 
ed on 8-3-1973 claiming therein a decree 
for eviction chiefly on the ground of 
bona fide personal necessity of the plain- 
tiff, for arrears of rent. amounting to 
Rs. 150 for October, November and De- 
cember, 1972 and damages for the months 
of January and February, 1973 @ Rs. 225 
per month as also future damages till 
the delivery of possession. 

3. The trial Court dismissed the suit 
holding that the plaintiff did not require 
the suit shop bona fide for his personal 
necessity. On appeal by the plaintiff, the 
First Appellate Court by its judgment 
dated 11-8-1975 took a contrary view 
and held in favour of the plaintiff. It 
decreed the suit for eviction, arrears of 
rent and also for past and future dama- 
ges @ Rs. 125 per month— damages to 
be payable on ang from 1-1-1973 until 
delivery of the vacant possession to the 
plaintiff. The High Court has affirmed 
this decree. 


4. Mrs. Leila Seth, learned counsel 
for the appellants advanced a very able 
and succinct argument and urged only 
the following three points: 

(1) The business for which the accom- 
modation was required by the plaintiff 
Was not “his business” within the mean- 
ing of cl. ($) of sub-sec. (1) of S. 12 of 
the Madhya Pradesh Accommodation 
Control Act, 1961 hereinafter referred to 
as the Act. 

(2) That the rented shop in which the 
business of sweetmeat and Namkin was 
carried on should have been held to be 
an accommodation “of his own in his 
occupation” within the meaning of the 
second part of the cl. (Ê). 

(3) That no decree for damages could 
be awarded from the date of termination 
of the contractual tenancy. It could be 
awarded only from the date when an 
eviction decree wag passed. 


.5. In our judgment the first two 
points of the appellants have got to be 
rejected but the third must succeed. 

6. The plaintiff had clearly pleaded 
in paragraph 8 of his plaint that the 
sweetmeat shop which he was running 
in the rented premises was his business 
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and he wanted to shift it to the accom- 
modation in question. The defendants 
did not deny the statement made in 
paragraph 8 of the plaint — rather in 
paragraph 8 of their written statement 
they admitted them to be correct. In 
such a situation it was not open to them 
to take a stand at a very late stage of 
the litigation that the sweetmeat shop 
was the business of the joint family of 
the plaintiff — the karta of which was 
his father and on his death it was the 
business not of the plaintiff alone but of 
his entire joint family. The High Court 
has rightly rejected this point on this 
ground. In Siddik Mahomed Shah v. Mt. 
Saran, AIR 1930 PC 57 (1) it has been 
pointed out that where a claim has never 
been made in the defence presented no 
amount of evidence can be looked into 
upon a plea which was never put for- 
ward. If it could be so even at the trial 
stage, undoubtedly, such a new question 
of fact could not be entertained at any 
appellate stage. This decision has been 
followed by this Court in Bhagat Singh 
v. Jaswant Singh, AIR 1966 SC 1861. To 
the same effect is the view expressed in 
another decision of this Court in Bachan 
Singh v. Dhian Dass, AIR 1974 SC 708. 
Hegde, J. pointed out in paragraph 6 of 
the judgment that a contention involv- 
ing determination of questions of fact 
ought not to have been allowed to be rais- 
ed for the first time in the second ap- 
peal in the High Court. In this case we 
may add further that neither any issue 
was struck nor was any evidence adduc- 
ed by the parties on this question. The 
case proceeded to trial on the admitted 
footing that the business which the 
plaintiff wanted to shift to the suit shop 
was hig business. 

7. Apropos the second point it would 
be useful to point out that the Act re- 
placed an earlier Act of 1955 entitled as 
the Madhya Pradesh Accommodation 
Control Act, 1955. In a similar provision 
as contained in S. 4 (h) of the 1955 Act, 
the expression used was that the land- 
lord “is not in occupation of any other 
accommodation in the city or town for 
that purpose’. There is a clear depar- 
ture in the 1961 Act where the phraseo- 
logy ig that the landlord “has no other 
reasonably suitable non-residential ac- 
commodation of his own in his occupa- 
tion in the city or town concerned”, in 
the second part of cl. (£) of S. 12 (1). A 
tenanted shop in mere occupation of the 
landlord filing a suit for eviction against 
his tenant wag sufficient to deny him a 
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decree on the ground of cl. (h) of S. 4 
of the 1955 Act. But under the 1961 Act, 
mere occupation of another premises is 
not sufficient. The premises must be his 
own, meaning thereby that they must be 
owned by or belong to the landlord and 
he must be in occupation of the same. 
It is, therefore, plain that the tenanted 
shop in occupation of the plaintiff was 
not sufficient to deny him a decree for 
eviction against his tenant under 5. 12 
(1) (f) of the Act. 


8. For appreciation of the third 
point urged for the appellant it would 
be again useful to refer to a few corres- 
ponding provisions of the two Acts. In 
the 1955 Act, tenant was defined in 
cl. (f) of S. 3 to mean “a person by whom 
rent is payable or but for a contract ex- 
press or implied would be payable for 
any accommodation and includes any 
person occupying the accommodation as 
a gub-tenant.” In the 1961 Act, however, 
the definition of tenant has been widen- 
ed and S., 2 (i) reads thus: 

" tenant’ means a person by whom or 

on whose account or behalf the rent of 
any accommodation is, or, but, for a con- 
tract express or implied, would be pay- 
able for any accommodation and includes 
any person occupying the accommoda- 
tion as a sub-tenant and also, any per- 
son continuing in possession after the 
termination of his tenancy whether be- 
fore or after the commencement of this 
Act; but shall not include any person 
against whom any order or decree for 
eviction has been made.” 
On a plain reading of the definition 
aforesaid it is clear that a tenant even 
after the termination of his contractual 
tenancy does not become an unauthoris- 
ed occupant of the accommodation but 
remains a tenant. It has been pointed 
out by this Court in Damadilal v. Parash- 
ram, (1976) Supp SCR 645: (AIR 1976 
SC 2229) that such a tenant is conveni- 
ently called a statutory tenant. Whether 
the expression aforesaid borrowed from 
the English Law is quite apposite or not, 
but, what ig certain is that a person 
continuing in possession of the accom- 
modation even after the termination of 
his contractual tenancy is a tenant with- 
in the meaning of the Act and on such 
termination his possession does not be- 
come wrongful, until and unless a de- 
cree for eviction is made. If he continues 
to be in possession even after the pass- 
ing of the decree, ‘he does so as a wrong- 
ful occupant of the accommodation. 
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9. Mrs. Seth in support of her argu~ 
ment rightly pressed into service a few 
other provisions of the Act, Section 13 (1) 
giving protection against eviction on the 
ground of default in payment of rent 
provides therein that even after the in- 
stitution of the suit if he clears off the 
amount of rent due within a period spe~ 
cified in the section and thereafter ‘con~ 
tinue to deposit or pay, month by month 
by the 15th of each succeeding month a 
Sum equivalent to the rent at that rate’ 
calculated at the rate of rent at which 
he was paying earlier, no decree for 
eviction can be passed. The conclusion is 
inevitable, therefore, that if a suit is 
filed on the ground of non-payment of 
rent after termination of the contractual 
tenancy, the tenant still continues to be 
a tenant liable to pay rent not only for 
the past period but in future also. In 
absence of a decree of eviction the per- 
son in occupation of the accommodation 
continues to be a tenant and is not liable 
to pay any damages as his occupation is 
not unauthorised or wrongful even after 
the termination of the contractual ten- 
ancy. In Damadilal’s case (AIR 1976 SC 
2229) (supra), Gupta J. delivering the 
judgment of this Court has said at p. 653 
with reference to the definition of tenant 
in S. 2 (i) of the Act:— 

“The definition makes a person conti- 
nuing in possession after the determina- 
tion of his tenancy a tenant unless a de- 
cree or order for eviction has been made 
against him, thus putting him on par 
with a person whose contractual tenancy 
still subsists. The incidents of such ten- 
ancy and a contractual tenancy must 
therefore be the same unless any provi- 
sion of the Act conveyed a contrary in- 
tention. That under this Act such a ten- 
ant retains an interest in the premises, 
and not merely a personal right of occu- 
pation, will also appear from S. 14 which 
contains provisions restricting the ten~- 
ant’s power of subletting.” 

19. In Kikabhai Abdul Hussain v. 
Kamlakar, 1974 MPLJ 485 a Bench of 
the Madhya Pradesh High Court seems 
to have opined even with reference to 
the 1961 Act that if a person continues 
tobe in occupation after the termination 
of the contractual tenancy then on the 
passing of the decree for eviction he be- 
comes a wrongful occupant of the accom- 
modation since the date of termination, 
It seems a theory akin to the theory of 
‘relation back’ has been applied in the 
sense that if no decree for eviction is 
passed then the person is not in unlaw-~ 


1977 


ful occupation but on the passing of such 
a decree his possession becomes unlaw- 
ful not from the date of the decree but 
such a decree makes his occupation un- 
lawful from the date of the termination 
of the contractual tenancy. Whatever 
could be said with reference to the pro- 
visions of 1955 Act it is clear to us that 
the law so enunciated by the High Court 
with reference to 1961 Act is not correct, 


11. Mr. Goswami, appearing for the 
plaintiff-respondent relied upon the de~ 
cision of this Court in Ganga Dutt 
Murarka v. Kartik Chandra Das, (1961) 3 
SCR 813: (AIR 1961 SC 1067). In our 


opinion the said decision is of no help to- 


the respondent. The question for deter- 
mination there was a different one. With 
reference to the provisions of the West 
Bengal Premises Rent Control Act the 
argument advanced before this Court 
was that if after the determination of 
the tenancy by efflux of time or by a 
notice to quit the tenant continued in 
possession of the premises and the land- 
lord accepted rent from him because no 
decree for eviction could be made in view 
of the subsequent Control Acts it was 
tantamount to holding over within the 
meaning of S. 116 of the Transfer of Pro- 
perty Act. This argument was repelled. 
Whether anew contractual tenancy 
would come into existence by acceptance 
of rent by the landlord in such a situa- 
tion is a different matter. But this case 
does not lay down that the occupation of 
the premises by the tenant whose ten- 
ancy hag been terminated by efflux of 
time or by notice to quit becomes un- 
authorised or wrongful. 

12., For the reason stated above, it is 
manifest that the defendants remained 
in occupation of the accommodation on 
and from 1-1-1973 as a tenant, conveni- 
ently to be called statutory tenant, un- 
der the Act. Their occupation was not 
unauthorised or wrongful until a decree 
for eviction was passed by the First Ap- 
pellate Court on 11-8-75. Their occupa- 
tion became unauthorised or wrongful 
only from that date. They sre not, there- 
fore, liable to pay any damages or mésne 
profits for the period commencing from 
1-1-1973 and ending on 10-8-1975. De- 
cree for damages either in respect of the 
two months prior to the institution of 
the suit or for the subsequent period 
must therefore be set aside. The defen- 
dants-appellants will be liable to pay 
damages or mesne profits @ Rs. 125 per 
month (the rate of damages could not be 
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and was not challenged before us) from 
11-8-1975 only, until the delivery of the 
vacant possession of the accommodation. 

13. In the result the appeal is allow- 
ed in part only to the extent stated 
above. In the circumstances, we shall 
make no order as to costs in this Court. 


Appeal partly allowed, 
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V. R. KRISHNA IYER, 
JASWANT SINGH AND 
D, A. DESAI, JJ, 
Balwant Singh and others, Peti- 
tioners v. State of Bihar, Respondent. 


Special Leave Petn. (Criminal) No. 
863 of 1977, D/- 4-10-1977. 


Criminal P, C. (1974), Sec. 321 
When prosecution can be withdrawn 
—- Considerations — Ordinary crimi- 
nal case — Order by District Magis- 
trate to Public Prosecutor to move 
for withdrawal — P. P. obeying the 
order without applying his own mind 
— Permission to withdraw was refus- 


The sole consideration for the Pub- 
lic Prosecutor when he decides to 
withdraw from a prosecution is the 
larger factor of the administration of 
justice —~ not political favours nor 
party pressures nor like concerns, Of 
course, the interests of public justice 
being the paramount consideration 
they may transcend and overflow the 
legal justice of the particular litiga- 
tion. (Para 2) 


The Criminal Procedure Code is the 
only master of the public prosecutor 
and he has to guide himself with 
reference to Criminal Procedure Code 
only, So guided, the consideration 
which must weigh with him is, whe- 
ther the broader cause of public jus- 
tice will be advanced or retarded by 
the withdrawal or continuance of the 
prosecution. (Para 2) 


Where in an ordinary criminal 
case, the public prosecutor is ordered 


*(Criminal Mise. No, 824 of 1977, D/- 
28-3-1977 (Pat.))., 
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by the District Magistrate to move 
for withdrawal and the public prose- 
cutor obeys and not acts, and no pub- 
lie policy bearing on the administra- 
tion of justice is involved, the Court 
will refuse to accord permission. 
(Para 2) 


It may be open to the District 
Magistrate to bring to the notice of 
the public prosecutor materials and 
suggest to him to consider whether 
the prosecution should be withdrawn 
or not. He cannot command where 
he ean only commend, (Para 2) 


The court has to be vigilant when 
@ case has been pending before it and 
not succumb to executive suggestion 
made in the form of application for 
withdrawal. (Para 2) 


Mr. S. K. Sinha, Advocate for Peti- 
tioners. 


KRISHNA IYER, J.:— We are not 
inclined to grant leave for reasons 
which we may indicate briefly so 
that similar error may not be com- 
mitted later. 


2. The sole consideration for the 
public prosecutor when he decides to 
‘withdraw from a prosecution is the 
‘larger factor of the administration of 
justice — not political favours nor 
jparty pressures nor like concerns. Of 
‘course, the interests of public justice 
being the paramount consideration 
they may transcend and overflow the 
egal justice of the particular litiga- 
tion. For instance, communal feuds 
which may have been amicably set- 
tled should not re-erupt on account of 
one or two prosecutions pending. La- 
bour disputes which might have given 
rise to criminal cases, when settled, 
might probably be another instance 
where the interests of publie justice 
in the broader connotation may per- 
haps warrant withdrawal from the 
prosecution, Other instances also may 
be given where public justice may be 
served by withdrawal even apart 
from the merits of the case. In the 
present case, the situation is totally 
different. Here is an ordinary crimi- 
nal case where the first informant 
gave information to the police, inves- 
tigation followed and charge sheet 
was filed. Thereafter, the learned 
Magistrate who tried the case fram- 
ed charges. Somehow — by a suspi- 
ciously mysterious process — the 


A.I. R. 


State Criminal Intelligence Depart- 
ment went into the veracity of the 
prosecution story by a second investi- 
gation. At that time the criminal 
case was already pending and the 
Magistrate was seized of the case. 
There was no reason for the police te 
start off on a second investigatory 
course, Moreover, the District Magis- 
trate, on a report from the Superin- 
tendent of Police examined the mat- 
ter and satisfied himself that the 
second investigation was truer than 
the first and therefore came to the 
conclusion that the case which the 
police brought before the Court was 
a false one and directed the public 
prosecutor to withdraw from the 
case, The statutory responsibility for 
deciding upon withdrawal squarely 
vests on the public prosecutor. It is 
non-negotiable and cannot be barter- 
ed away in favour of those who may 
be above him on the administrative 
Side, The Criminal Procedure Code 
is the only master of the public pro- 
secutor and he has to guide himself 
with reference to Criminal Procedure 
Code only, So guided, the considera- 
tion which must weigh with him is, 
whether the broader cause of public 
justice will be advanced or retarded 
by the withdrawal or continuance of 
the prosecution. As we have al- 
ready explained, public justice may 
be a much wider conception than the 
justice in a particular case. Here, the 
publie prosecutor is ordered to move 
for withdrawal, This is not proper 
for a District Magistrate to do. In- 
deed, it is not proper to have the 
public prosecutor ordered about. It is 
entirely within the discretion of the 
public prosecutor. It may be open 
to the District Magistrate to bring to 
the notice of the public prosecutor 
materials and suggest to him to con- 
sider whether the prosecution should 
be withdrawn or not, He cannot com- 
mand where he can only commend. 
In this case, the facts clearly bring 
out that the public prosecutor obyed 
and not acted and therefore the sta- 


tutory responsibility vested in him 
was not properly exercised,. If he 


comes to the conclusion, on the mate- 
rials passed on to him that the case 
deserves to be withdrawn, he may in- 
itiate action in that behalf, Likewise, 
the Court’s order in this case is a 


1977 


puzzle to us. The order says that 
records have been perused by the 


court; the District Magistrate has 
directed the Public Prosecutor; 
the Public Prosecutor has duly 


obeyed and the District Magis- 
trate has also mentioned that the 
Superintendent of Police has reported 
to him “to withdraw the case.” The 
independent judgment brought to 
bear on the desirability or otherwise 
of according permission is nil, What 
is curious is that the public prosecu- 
tor says that the Court encores that 
publie policy is not involved in this 
ease for the administration of justice. 
‘That must be a reason why the law 
must run its course. For justice ordi- 
narily demands that every case must 
reach its destination, not interrupted 
en route. If some policy considera- 
tion bearing on the administration of 
fustice justifies withdrawal, the court 
may accord permission; not if no pub- 
‘Tie policy bearing on the administra- 
tion of justice is involved, We think 
that surrender of discretion by the 
public prosecutor and the Magistrate 
are unfortunate. The court has_ to 
be vigilant when a case has been 
pending before it and not succumb 
to executive suggestion made in the 
form of application for withdrawal 
with a bunch of papers tacked on. 
Moreover, the State should not stul- 
tify the court by first stating that 
there is a true case to be tried and 
then make a volte-face to the effect 
that on a second investigation the 
case has been discovered to be false. 
In these circumstances, we refuse 


leave, 
Leave refused. 
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Kishore Singh and another, Appel- 
lants v. The State of Madhya Pra- 
desh, Respondent. 


Criminal Appeal No. 399 of 
D/- 10-10-1977. 


*(Criminal Appeal No. 693 of 1969, 
D/- 24-8-1974 (Madh Pra)). 
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Kishore Singh v, State of M, P. 
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(A) Criminal P, C. (1898), See. 417 
(1) — Supreme Court (Enlargement 
of Criminal Appellate Jurisdiction) 
Act (1970), S. 2 (a) — Acquittal — 
Charge under Major offence — Con- 
viction under minor offence — Held 
to be acquittal under the major - 
charge. (Para 6) 


(B) Constitution of India, Art. 134 
(1) (c) — Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act (1970), S. 2 — Certificate 
under Art. 134 (1) (c) — Unnecessary 
where appellant has right of appeal 
under S, 2. (Cri. Appeal No. 693 of 
1969, D/- 24-8-1974 (Madh Pra), Re- 
versed), (Para 2) 
_(C) Penal Code (1860), Ss. 299, 300 
(3rdly) — Injury sufficient in the 
ordinary course of nature to cause 
death — Proof of — Hesitant medi- 
cal opinion about cause of death — 
Death after one month of occurrence 
— Offence held would fall under 
S. 299 and not under S. 300. 


Culpable homicide is not murder 
when the case is brought within the 
five exceptions to Sec. 300. But even 
though none of the said five excep- 
tions are pleaded or prima facie esta- 
blished on the evidence on record, 
the prosecution must still be required 
under the law to bring the case under 
any of the four clauses of Sec. 300 
to sustain the charge of murder. 

(Para 11) 

With regard to the second part of 
“3rdly”, namely, whether the bodily 
injury is sufficient in the ordinary 
course of nature to cause death, the 
Court’s enquiry is not confined to 
the intention of the accused at that 
stage of judicial evaluation, once the 
intention of the accused to cause the 
injuries has already been established. 
ATR 1958 SC 465, Followed, 

(Para 13) 

In judging whether the injuries in- 
flicted are sufficient in the ordinary 
course of nature to cause death, the 
possibility that skilful and efficient 
medical treatment might prevent the 
fatal result is wholly irrelevart. 

(Para 14) 

In view of the somewhat hesitant 
medical opinion with regard to the 
cause of death given by the three 
doctors and the further fact that the 
deceased died a month after the oc- 
currence, it was held that Cl, “3rdly” 
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of Section 300 had not been establish- 
ed beyond reasonable doubt in this 
case, The conviction under Section 
302/34 was, therefore, altered to one 
under S. 304 (Part I)/34. (Para 15) 
Cases Referred: Chronological Paras 
ATR 1958 SC 465:1958 SCR 1495 14 


Mr. D. Mukherjee, Sr. Advocate 
(Mr. B. P. Singh, Advocate with him) 
for Appellants; M/s. I. N. Shroff and 
as S. Parihar, Advocates, for Respon- 

ent. 


GOSWAMI, J.:— This appeal on 
certificate under Article 134 (1) (c) of 
the Constitution is from the judgment 
of the Madhya Pradesh High Court. 
The certificate was granted. as the 
High Court thought that the appel- 
lants were entitled, as of right, to a 
grant of certificate in view of Section 
2 of the Supreme Court (Enlarge- 
ment of Criminal Appellate Juris- 
tion) Act, 1970 (briefly the Act), 

2. The High Court is not right in 
holding that a certificate is necessary 
under Article 134 (1) (c) of the Con- 
stitution if the appellants have a 
right of appeal under Section 2 of 
the Act. It will therefore be neces- 
sary to consider whether the appel- 
lants are entitled, as of right, to ap- 
peal to this Court under Section 2 of 
the Act. 

3. Section 2 of the Act reads as 
follows:— 


“2. Without prejudice to the powers 
conferred on the Supreme Court by 
Cl. (1) of Art. 134 of the Constitu- 
tion, an appeal shall lie to the Sup- 
reme Court from any judgment, final 
order of sentence in a Criminal pro- 
ceeding of a High Court in the ter- 
ritory of India if the High Court— 

(a) has on appeal reversed an 
order of acquittal of an accused per- 
son and sentenced him to imprison- 
ment for life or to imprisonment for 
a period of not less than ten years; 

(ob) has withdrawn for trial before 
itself any case from any court sub- 
ordinate to its authority and has in 
such trial convicted the accused per~ 
-Son and sentenced him to imprison- 
ment for life or to imprisonment for 
a period of not less than ten years.” 
It is clear that if on appeal against 
an order of acquittal the High Court 
sets aside the acquittal and convicts 
an accused and sentences him to im- 


ALR.. 


prisonment for life or to a period of 

not less than ten years, the accused 

is entitled, as of right, to appeal to 

e Court under Section 2 (a) of the 
ct. 


4. In this particular case the ap- 
pellants were tried under Sec. 302/34 
I. P.C. for the murder of Jawahar 
and under Section 307/34, I. P.C. for 
attempt to murder Pooran Singh. We 
are not concerned with the sentence 
of five years under Sec. 307/34, IPC 
in this appeal which runs concur- 
rently with the other sentence, The 
Sessions Judge acquitted them of the 
charge of murder of Jawahar but 
convicted them under Section 325 
read with Section 34, I. P.C. Indeed 
the Sessions Judge clearly stated that 


“Raghubir Singh and Kishore Singh 
are acquitted of the charge under 
Section 302 r. w, Section 34, Indian 
Penal Code but they are convicted 
under Section 325 r.w. “Section 34, 
Indian Penal Code for their acts of 
violence against Jawahar and are sen- 
tenced to 4 (four) years rigorous im- 
prisonment.”’ 


The judgment of the trial Court was 
delivered on 29th August, 1969. The 
State appealed to the High Court 
against the acquittal of the murder 
charge under Sec, 417 (1) of the Code 
of Criminal Procedure, 1898 (briefly 
the old Code) which governs this 
case. 


5. The short question that arises 
for consideration is as to whether the 
appeal before the High Court under 
Section 417 (1) of the old Code was 
competent since the appellants were 
not entirely acquitted in the trial 
but convicted of a minor offence 
after having been charged for a ma- 
jor offence which is permissible 
under Section 238 of the old Code. 
Being still a conviction, albeit under 
a minor charge, will it be a case of 
acquittal for the purpose of Section 
417 (1) of the old Code and under 
Section 2 (a) of the Act? That is 
the question, The same question will 
also arise under Section 2 (a) of 
the Act since the High Court set 
aside the acquittal and altered the 
conviction under Section 325/34, IPC 
to one under Section 302/34, I P. C. 
and sentenced them to imprisonment 
for life. 
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6. Having given our anxious con- 
sideration to the language employed 
both in Section 417 (1) of the old 
Code and Section- 2 (a) of the Act 
we are of opinion that when an ac- 
cused is acquitted of a major charge 
but convicted under a minor charge, 
it is still an acquittal under the ma- 
jor charge which can be challenged 
by the State before the High Court 
in an appeal under S. 417 (1) of the 
old Code. The same principle will 
apply in the case of See. 2 (a) of the 
Act if a person had been acquitted by 
the trial Court under a major charge 
and the High Court on appeal sets 
aside the acquittal under the major 
charge and sentences the person to 
imprisonment for life or to a sen- 
tence of not less than ten years. The 
accused will then be entitled, as of 
right, to appeal to this Court under 
Section 2 (a) of the Act, In this view 
of the matter the certificate was un- 
necessary in this case and we will 
treat this appeal as one under Section 
2 (a) of the Act. 


7. Mr D. Mookherjee appearing 
on behalf of the appellants has ad- 
dressed us only on the question of 
untenability of the conviction under 
Section 302/34, I. P. C. According to 
counsel this is a clear case under 
Section 325/34, I. P. C. ənd the trial 
Court was right in holding accord- 
ingly. 


8: We may very briefly advert to 
the materia] facts necessary to appre- 
ciate this submission, Appellant Ki- 
shore Singh was armed with a ‘sab- 
bal’? and Raghubir Singh with an axe. 
We are not concerned with their 
father Bhaiyalal who was said to be 
in their company with a stick but 
has since been acquitted, On the 
date of occurrence which was on July 
28, 1968, at 3.30 P. M., both the ap- 
pellants attacked Jawahar and caus- 
ed grievous injuries on his person 
using the ‘sabbal’ and the blunt side 
of the axe. Jawahar died in the 
hospital on August 27, 1968, after re- 
covering from a surgical operation 
for his head injuries. Dr. D. N. 
Malviya (PW 6) who first examined 
the deceased could not say whether 
the injuries were such as were likely 
to cause death in the ordinary course 
of nature. Dr. P. K, Jain (PW 12) 
performed the operation on Jawahar 
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on July 30, 1968, on the third day of 
the occurrence. He found depressed 
fracture of the temporal bone. Four 
pieces of bone were removed during 
the operation as these were causing 
compression to the brain. He opined 
that the injuries to the skull were 
likely to cause death in the ordinary 
course of nature without any treat- 
ment. The deceased Aad abo from 
the operation but unfortunately died 
after a month of the occurrence on 
August 27, 1968, as stated earlier. 
Dr. C. N. Dafal (PW 13) who held 
the post mortem examination was of 
opinion that death was due to injury 
to scalp and chest and its complica- 
tions which were due to the same. He 
also opined that the injuries found on 
the dead body were sufficient in his 


opinion to cause death in the ordi- 
nary course of nature. 

$. Relying on the above medical 
evidence Mr. Mookherjee submits 


that the charge under S. 302, L P.C. 
has not been made out against the 
appellants, According to counsel 
the medical evidence is not definite 
as to whether the injuries caused by 
the appellants were sufficient in the 
ordinary course of nature to cause 
death, In other words, he submits 
that the present case does not come 
under the clause ‘3rdly’ of Sec, 300, 
1 P. C. to warrant a charge of mur- 
er. 


10. We may, therefore, read 
clause: 

“300. Except in the cases hereinafter 
cio culpable homicide is mur- 

GY neeese 

ordly.— if it (if the act by which 
the death is caused) is done, with 
the intention of causing bodily injury 
to any person and the bodily injury 
intended to be inflicted is sufficient 
in the ordinary course of nature to 
cause death.” 

11. The distinction between culp- 
able homicide (Section 299, I. P.C.) 
and murder (Section 300, I.P. C.) has 
always to be carefully borne in mind 
while dealing with a charge under 
Section 302, I.P.C. Under the cate- 
gory of unlawful homicides fall both 
cases of culpable homicide amount- 
ing to murder and those not amount- 
ing to murder, Culpable homicide is 
not murder when the case is brought 
within the five exceptions to Section 


that 
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300, LP.C. But even though none of 
the said five exceptions are pleaded 
or prima facie established on the evi- 
dence on record, the prosecution 
must still be required under the law 
to bring the ease under any of the 
four clauses of Section 300, I. P, C. 
to sustain the charge of murder. [f 
the prosecution fails to discharge this 
onus in establishing any one of the 
four clauses of Section 300, I. P. C., 
namely, istly to 4thly, the charge of 
murder would not be made out and 
the case may be one of culpable 
homicide not amounting to murder 
as described under S. 299, I. P. C. 


12. On the facts and  circumstan- 
ces of the present case in order to 
sustain the charge under Section 302 
L P.C. the prosecution has to esta- 
blish the ingredients of the clause 
“3rdly” under S. 300, I P. C. 


13. That both the appellants caus- 
ed injuries on the vital parts of the 
body of the deceased with dangerous 
weapons has been fully established. 
Tt is absolutely clear on the evidence 
that both the appellants intended to 
cause the bodily injuries to the de- 
ceased. Thus the first part of “3rdly” 
is established. 


14. With regard to the second 
part of *3rdly”, namely, whether the 
bodily injury is sufficient in the ordi- 
nary course of nature to cause death, 
the court’s enquiry is not confined to 
the intention of the accused at that 
stage of judicial evaluation, once the 
intention of the accused to cause the 
injuries has already been established 
(see Virsa Singh v. The State of Pun- 
jab) 1958 SCR 1495 at p. 1501: (AIR 
1958 SC .464 at p. 467). The court 
will have to judge objectively from 
the nature of the injuries and other 
evidence, including the medical opin- 
ion, as to whether the injuries inten- 
tionally inflicted by the appellants 
on the deceased were sufficient in 
the ordinary course of nature to 
cause death. In judging whether the 
injuries inflicted are sufficient in the 
ordinary course of nature to cause 
death, the possibility that skilful and 
efficient medical treatment might pre- 
vent the fatal result is wholly irrele- 
vant. 

15. Having regard to the entire 
evidence and the circumstances of 
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the case and in view of the some- 
what hesitant medical opinion with 
regard to the cause of death given by 
the three doctors and the further 
fact that the deceased died a month 
after the occurrence, we think that 
clause “3rdly” of Sec, 300, T. P. C. 
has not been established beyond rea- 
sonable doubt in this case. The evi- 
dence fulfils one of the ingredients of 
Section 299, namely, that the appel- 
lants caused the death by doing an 
act with the intention of causing such 
bodily injury as is likely to cause 


death as deposed to by the Surgeon 
(PW 12). 
16. The distinction between the 


expression “likely to cause death” 
and “sufficient in the ordinary course 
of nature to cause death” is signific- 
ant, although rather fine, and some- 
times deceptive. At any rate in view 
of the somewhat discrepant medical 
opinion the appellants are entitled to 
the benefit and we hold that it is a 
fit case where the conviction of the 
appellants should be under S., 304 
(Part 1) L P. C. Both the appellants 
are, therefore, convicted under Sec- 
tion 304 (Part 1) read with Section 
34, I. P. C. and sentenced to ten 
years’ rigorous imprisonment. The 
sentence of the appellants under Sec- 
tion 307/34, I. P.C, will run concur- 
rently with this sentence. The ap- 
peal is dismissed with the above 
modification of the conviction and sen- 
tence, 

Appeal dismissed. 
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Shyam Charan, Appellant v. Sheoji 
Bhai and another, Respondents, 


Civil Appeal No. 704 of 1971, 
12-10-1977. 


Civil P. C. (1908), O, 20, R. 12 
— Decree for damages. and mesne 
profits — Mesne profits for the pe- 
riod between termination of contrac- 
tual tenancy and passing of evic- 


D/- 


tion decree — If can be awarded. 
(M. P. Accommodation Control Act 
JU/JU/D910/77/GDR 


L977 


(41 of 1961), S. 2 (1) — 
Definition — Retroactive 
— Meaning), 


It is no doubt true that the defini- 
tion of the term “tenant” in Section 
2 (i) of the Act is retroactive in the 
sense that it embraces within its 
ambit even a person who continued 
in possession of the accommodation 
after the termination of his tenancy 
whether the said termination was 
before or after the commencement of 
the Act. Yet the retroactivity or re- 
trospectivity of the definition of the 
term “tenant” is not sufficient to 
make a person a tenant within the 
meaning of the Act unless it can be 


Tenant — 
operation 


held that the provisions of the Act 
apply to the pending suit in ques- 
tion. (Para 6) 


Under the Madhya Pradesh Control 
Act (23 of 1955) places cf entertain- 
ment were excluded from the opera- 
tion of that Act as provided for in 
Section 2 (1) (d), The lease of such 
accommodation was, therefore, not 
governed by the 1955 Act. The suit 
was filed on 25-6-1960 and the rights 
and liabilities of the parties in the 
suit were governed simply by the 
Transfer of Property Act. The 196] 
Act came into force on December 30, 
1961 and became applicable in the 
town of Raipur even to the places of 
entertainment, In other words, the 
provisions of the Act or the defini- 
tion of the term tenant therein could 
not be applied for determining the 
rights and liabilities of the parties in 
the pending suit which had been in- 
stituted prior to the coming into force 
of the Act, and it could not be said 
that the occupation of the accommo- 
dation by the appellant became un- 
authorised and wrongful on and from 
November 3, 1962 when a decree for 
eviction was passed by the trial 
Court and not before that, and that 
mesne profits could be awarded only 
from the said gate. (Para 4) 


That being so, it was plain that 
his continuing in occupation of the 
accommodation on and from 22-5-1960 
i.e. termination of tenancy was wn- 
authorised and wrongful and a decree 
for damages or mesne profits had 
righly heen awarded for the period 
commencing on that date and ending 
on 4-10-1964 when the appellant gave 
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up vacant possession to the respon- 
dent, AIR 1977 SC 2262, Distinguish- 
ed. AIR 1971 Madh Pra 120, Affirm- 
ed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1977 SC 2262 4 


Mr, M. M. Phadke, Sr. Adv. (M/s. 
I. N. Shroff and H. S. Parihar, Advs. 
with him), for Appellant; Mr. M, C. 
Bhandare, Sr, Adv. (Mr. K. J. John, 
Adv. with him), for Respondents. 

N. L. UNTWALIA, J.— This is 
an appeal by certificate from the de- 
cision Of the Madhya Pradesh High 
Court affirming the final decree of 
mesne profits made by the trial 
Court in favour of respondent No. 1 
(hereinafter called the respondent) 
against the appellant. Only a few 
facts are necessary to be stated. The 
respondent was the landlord of the 
Premises known as Jairam Theatre in 
the town of Raipur. The appellant 
was given a lease of the said pro- 
perty by the respondent in the year 
1940 for a period of 10 years. On the 
expiry of the said period, the lease 
was renewed by a Registered Deed 
dated August 18, 1951 w.e.f. May 22, 
1950 for a further period of 10 
years. In this lease the agreed rent 
payable was fixed at Rs. 1,600/- per 
month. The lease expired on May 
21, 1960, Since the appellant did not 
vacate the premises on expiry of 
the lease by efflux of time under 
Sec. 111 (a) of the Transfer of Pro- 
perty Act, the respondent filed a 
suit against him on June 25, 1960 for 
eviction, rent and mesne profits. The 
trial Court passed a decree of evic- 
tion on November 3, 1962, The ap- 
pellant filed an appeal in the High 
Court which was dismissed on Febru- 
ary 26, 1964. The decision of the 
High Court was affirmed by this 
Court on September 25, 1964. There- 
after the appellant vacated the suit 
premises on October 4, 1964. 


2. In the proceeding for fixation of 
mesne profits, various pleas were 
taken by the appellant. The trial 
Court awarded a final decree for 
mesne profits @Rs. 4,000/- per 
month as against the respondent’s 
claim of Rs. 6,000/- per month from 
the date of determination of the 
lease i.e. from May 22, 1960 upto the 
delivery of vacant possession by the 
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appellant i.e. October 4, 1964. The 
High Court has affirmed this decree 
both in regard to the period and the 
rate of damages. Hence this appeal. 


3. Mr. M. M. Phadke, learned 
counsel for the appellant made only 
two submissions in this appeal: 


(1) That according to the definition 
of the tenant in Clause (i) of Sec, 2 
of the Madhya Pradesh Accommoda- 
tion Control Act, 1961 (hereinafter 
called the Act) the appellant even 
after the termination of the lease 
continued in possession of the accom- 
modation as a tenant under the Act, 
which is conveniently called a statu- 
tory tenant. Counsel submitted that 
the occupation of the accommodation 
by the appellant became unauthorised 
and wrongful on and from Novem- 
ber 3, 1962 when a decree for evic- 
tion was passed by the trial Court 
and not before that. Mesne profits 
could be awarded only from the 
said date. 


(2) That the Courts below were not 
fustified in awarding damages @ Rs. 
4,000/~ per month when the agreed 
rent as per the lease was only Rupees 
1,600/- per month, 

4. In Smt. Chander Kali Bai v. 
Jagdish Singh Thakur, Civil Appeal 
No, 110 of 1976 the judgment of which 
was delivered by us on 6-10-1977: 
(AIR 1977 SC 2262) we have dealt 
with a similar, almost identical point 
as the one urged by Mr. Phadke. On 
the facts of that case we held that 
no damages or mesne profits could 
be awarded for the period between 
the termination of the contractual 
tenancy and the passing of the evic- 
tion decree. But the ratio of that 
case is not applicable in the present 
appeal. Under the Madhya Pradesh 
Control Act, 1955 — places of enter- 
tainment like the one in question 
were excluded from the operation of 
that Act as provided for in Section 
2 (1) (d). The lease of the accommo- 
dation was, therefore, not governed 
by the 1955 Act, The suit was filed 
on 25-6-1960 and the rights and lia- 
bilities of the parties in the suit were 
‘igoverned simply by the Transfer of 
Property Act. The 1961 Act came 
into force on December 30, 1961 and 
became applicable in the town of 
Raipur even to the places of entertain- 
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ment. In other words, if the provi- 
sions of the Act or the definition of 
the term tenant therein could be ap- 
plied for determining the rights and 
Habilities of the parties in the pend- 
ing suit which had been instituted 
prior to the coming into force of the 
Act then perhaps there would have 
been no difficulty in accepting the 
first contention put forward on be- 
half of the appellant. But the very 
basis of this argument is erroneous 
and it has no legs to stand upon. 


5. Sub-section (1) of Sec. 51 of the 


Act repealed the 1955 Act. Sub-sec- 
tion (2) further provided: 
“Notwithstanding such repeal, all 


Suits and other proceedings under 
the said Act, pending, at the com- 
mencement of this Act, before any 
court or other authority shall be 
continued and disposed of in accord- 
ance with the provisions of the said 
Act as if the said Act had continued 
in force and this Act had not been 
passed and the provisions for appeal 
under the said Act shall continue in 
force in respect of suit and proceed- 
ings disposed of thereunder.” 

As we have indicated in our judg- 
ment referred to above the appellant, 
perhaps, would not have succeeded in 
making his point good even if the 
Suit could be taken to have been fil- 
ed under the 1955 Act. The defini- 
tion of the tenant in that Act and in 
the Act of 1961 is vitally different. 
But we need not dilate upon this 
aspect of the matter any further, as, 
it is manifest that the suit in ques- 
tion was not filed under the Act of 
1955 because the accommodation was 
exempt from the operation of that 
Act. That being so, the suit filed in 
accordance with the Transfer of Pro- 
perty Act could‘ not attract any pro- 
vision of the Act as there is nothing 
in it to make it applicable to a pend- 
ing suit of that kind. The Act being 
not applicable to the pending suit the 
rights and liabilities of the parties 
were governed by the provisions of 
the Transfer of Property Act. That 
continued to be so even after coming 
into force of the Act. 

6. It is no doubt true as strenu- 
ously urged by Mr. Phadke that the 
definition of the term “tenant” in 
Section 2 (i) of the Act is retroactive 
in the sense that it embraces within, 
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Thereafter a notification under S. 6 was issu- 
ed on 25th May 1976. In the notification 
under S. 4 as well as under S. 6 the purpose 
for which the land was sought to be acquir- 
ed was mentioned to be the construction of 
New Market Yard for Krishi Utpadan Mandi 
Samiti Hathras, District Aligarh. In the noti- 
fication under S, 6 dated 25th May 1976 
the provisions of Ss. 17 (1) and 17 (1-A) as 
inserted by the State of Uttar Pradesh were 
also invoked. It was stated in the notification 
that the Governor after considering the re- 
port made under S. 5-A of the Land Acquisi- 
tion Act was satisfied that the land mention- 
ed in the schedule was needed for a public 
purpose under planned development scheme, 
namely, for the construction of New Market 
Yard of Krishi Utpadan Mandi Samiti Hath- 
ras, District Aligarh. 


2. Having heard counsel for the parties 
we are of the opinion that there is no sub- 
stance in the writ petition, No infirmity was 
pointed out by the learned counsel for the 
petitioners in the notification issued under 
S. 4 of the Act. The only ground which was 
urged by him was that the notification under 
S. 6 in so far as it invoked the provisions of 
Sec. 17 (1) and 17 (1-A) was vitiated in law, 
because a portion of the land sought to be 
acquired could not be said to be waste or 
arable, inasmuch as certain constructions 
stood thereon. A perusal of S. 17 (1) of the 
Act no doubt indicates that the provisions 
contained therein can be applied only in res- 
pect of waste or arable land. Had the matter 
ended there the contention of the petitioners 
may have had substance. In view of S. 17 
(1-A) of the Act, however, as inserted by the 
State of Uttar Pradesh, the said submission 
loses its force. S. 17 (1-A) reads as under: 


“The power to take possession under sub- 
section (1) may also be exercised in the case 
of other than waste or arable land, where 
the land is acquired for or in connection 
with sanitary improvements or any kind of 
planned development.” 

S. 17 (1) can as such be applied even in 
respect of land which is neither waste nor 
arable, if the land sought to be acquired is 
needed for planned development. On the 
facts brought to our notice in the instant 
case we are of the opinion that the land 
here is sought to be acquired for planned 
development. In this connection it will be 
useful to refer to the supplementary counter 
affidavit-III filed by Hari Har Swaroop, an 
Upper Division Assistant in Agriculture S. 8, 
Civil Secretariat, Lucknow. In paragraph 6 
of this counter affidavit it has been said that 
the financial assistance for the construction 
and development of market yards for various 
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Mandi Samitis is given by the Government 
of India, Ministry of Agriculture under their 
planned scheme. A reference has been made 
to a letter of the Government of India, a 
copy of which has been filed as Annexure 
1 to the supplementary affidavit. That 
letter’s No. is F. 11-21/75-CAD dated 16th/ 
22nd October 1975 and it was written by 
the Government of India, Ministry of Agri- 
culture and Irrigation. Department of Agri- 
culture to the Agricultural Production Com- 
missioners/Area Development Commissioners/ 
Administrators, Command Area Develop- 
ment  Authorities/Development Commis- 
sioners, of States concerned. The subject of 
this letter was: “Filth Five Year Plan- 
Scheme for the development of Select- 
ed regulated markets.” In that letter 
it was, inter alia. mentioned that the 
President has been pleased to accord 
administrative approval for the implementa- 
tion of a scheme for the development of 
selected regulated markets during the Fifth 
Plan period. The States concerned were re- 


quired to formulate proposals for markets 
under the above scheme in the command 


areas which had been included in the pro- 
gramme of command area development in the 
State during the Fifth Plan period and send 
the same urgently to the Department of 
Agriculture. Ministry of Agriculture and 
Irrigation Government of India. Paragraph 7 
of the supplementary counter-affidavit afore- 
said states that a letter was sent by the 
Joint Secretary (Agriculture) being D. O. 
No. 4728 (A)/XI-8-75 dated Lucknow June 
28, 1976, to the Senior Marketing Officer, 
Government of India, Ministry of Agricul- 
ture and Irrigation, Department of Rural 
Development, Directorate of Marketing and 
Inspection. A copy of this letter has been 
filed as Annexure 2 to this Affidavit. It 
shows that this letter was in continuation of 
an earlier letter dated 19th December, 1975. 
By this letter schemes pertaining to com- 
mand areas and backward areas in respect 
of market yards mentioned therein as pre- 
pared by the Director of Mandis, Uttar Pra- 
desh, were forwarded to Government of 
India. The market yard which was to be 
constructed in respect of Krishi Utpadan 
Mandi Samiti, Hathras, district Aligarh is 
shown as serial No. 6 under the Ramganga 
Scheme, one of the two Command Area 
Schemes, enumerated in the said letter. The 
letter (Annexure 1 to the said supplementary 
counter-affidavit) sent by the Government 
of India is dated 16/22 October, 1975, and 
the letter referred to in Annexure 2 to the 


said supplementary counter-affidavit is 


dated December 19, 1975. The notification 
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under S. 6 was issued on 25th May, 1976, 
i. e. after both these letters had been 
issued, It is thus apparent that on the date 
when the notification under S. 6 was issued 
there was already in existence a scheme for 
the construction of market yards by way of 
planned development under the Fifth Five 
Year Plan. Indeed the annexure attached 
to Annexure l to the aforesaid letter of the 
Government of India indicates that some 
assistance was being given in respect of the 
markets located in command areas, even un- 
der the Fourth Five Year Plan. No rejoin- 
der-affidavit wherein the facts stated in the 
aforesaid supplementary counter-affidavit 
may have been rebutted has been brought 
to our notice by the counsel for the peti- 
tioners. So the facts stated therein remain 
uncontroverted and it does appear that the 
land in respect of which the impugned noti- 
fications had been issued is being acquired 
for planned development as contemplated by 
S. 17 (1-A) of the Act referred to above. 


3. In Somdutt v, State of U. P., (1976) 
2 All LR 529: (AIR 1977 NOC 10) a ques- 
tion about the interpretation of the words 
‘Planned Development’ came up for consi- 
deration before a Division Bench of this 
Court. In that case some land was sought 
to be acquired for providing house sites to 
Harijans in pursuance of a Rural Housing 
Scheme which was being implemented in 
pursuance of the Fifth Five Year Plan. 
After referring to the dictionary meaning of 
the words ‘planned’ and ‘development’ it 
was held that keeping in view the nature of 
the scheme and the fact that the scheme was 
sponsored in the Fifth Five Year Plan, it 
was clear that the land was being acquired 
for planned development. With respect we 
are in agreement with the view taken in 
Som Dutt’s case and on the facts pointed 
out above, we have no hesitation to hold 
that the land in the instant case is sought 
to be acquired for planned development as 
contemplated by S. 17 (1-A) of the Land 
Acquisition Act, as inserted by the State of 
U. P. In this view of the matter, the notifica- 
tion under S. 6 cannot be held to be vitiat- 
ed as submitted by the counsel for the peti- 
tioners. 

4, We accordingly find no merit in this 
writ petition, which is accordingly dismissed 
with costs. 

Petition dismissed. 
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D. M. CHANDRASHEKHAR AND 
HARI SWARUP, JJ. 


Tahsildar and another, Appellants v. 
Shyam Lal and others, Respondents. 

Special Appeal No. 41 of 1974, D/- 
25-2-1977.“ 


(A) U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 115-D — Powers 
of Tahsildar to initiate proceedings under. 
1974 All LJ 621 Reversed. 


The effect of Notification No, 3937/I-A- 
1165 (1)/54 D/- 7-1-1964 read with Notif 
cation No. 3937 (A)/I-Al165 (1) is that a 
Tahsildar can initiate proceedings under 
R. 115-D. 1974 All LJ 621 Reversed. 

(Para 2) 

(B) U. P. Zamindari Abolition and Land 
Reforms Rules (1952), R. 115-D — Decree 
against petitioner in suit under §. 229-B be- 
coming final— Proceeding taken for his 
ejectment cannot be challenged on ground of 
bona fide dispute of title. (Para 3) 


Cases Referred: Chronological Paras 
1961 R. D. 60 1 


HARI SWARUP, J.:— This appeal has 
been filed against the judgment of 
the learned single Judge by which he 
allowed the writ petition filed by the pre- 
sent respondents against the order of the 
Tahsildar, directing initiation of proceedings 
to take possession of the plots in dispute in 
exercise of the powers under R. 115-D of 
the U. P. Zamindari Abolition and Land 
Reforms Rules (hereinafter referred to as 
the Rules). The petition was allowed on the 
ground that the Tahsildar had no power to 
take proceedings under R. 115-D. Reliance 
was placed on the decision of this Court in 
Paras Nath Singh v. State of U. P. (1961 
R. D. 60) in which it was held that the 
Tahsildar was not empowered to take pro- 
ceedings. 


2. The proceedings under Rr. 115-C to 
115-F of the Rules are taken by virtue of 
the provisions of S. 120-B of the U. P. 
Zamindari Abolition and Land Reforms 
Act (hereinafter called the Act). The learned 
Standing Counsel has produced a copy of 
the notification dated 7-1-1964. By notifica- 
tion No. 3937/J-A-1165 (1)/54 the Governor 
of U, P. appointed all Tahsildars to be the 
Assistant Collectors of the First Class. By 
another notification No. 8987 (A)/I-A-1165 


“(Against judgment and order passed by. 
R. L. Gulati J. reported in 1974 All LJ 621.) 
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(1/54 all Assistant Collectors of the First 
Class appointed under the aforesaid notifi- 
cation were empowered to discharge all the 
functions of a Collector mentioned in 
S. 122-B of the Act. In view of these two 
notifications it is not possible to hold that 
the Tahsildar who had issued the order of 
ejectment on June 16, 1969, was not em- 
powered to pass such order. The error in 
the learned single Judge’s order has crept 
in because the notifications mentioned above 
were not brought to his notice. 


3. The next question which is urged and 
which was not decided by the learned 
single Judge was whether there was any 
bona fide dispute of title involved in the case 
so as to take the case out of the purview of 
R. 115-D of the Rules. The facts mentioned 
in the counter-affidavit are sufficient for 
holding that there could not be any bona 
fide dispute of title in the case. It has been 
stated in the counter-affidavit that the peti- 
tioners had instituted a suit u/s 229-B of 
the Act in respect of the present land and 
that suit was dismissed by the Judicial Offi- 
cer, Kheri on July 20, 1969. In the rejoin- 
der-affidavit, this fact is not denied, but it 
is stated that the suit had been wrongly 
dismissed. There is no allegation, however 
in the rejoinder-affidavit to show that the 
judgment passed in the suit had been chal- 
lenged by the petitioners in appeal. In such 
circumstances, the decree in the suit must 
be deemed to have become finel and it can- 
not be held that there was any bona fide 


dispute of title involved in the case. The 
impugned order passed by the Tahsildar 


cannot, therefore, be deemed to suffer from 
any manifest error of law or error of juris- 
diction. 

4, We accordingly allow the appeal, set 
aside the judgment of the learned single 
Judge and dismiss the writ petition. As no 
one has appeared to oppose this appeal, we 
direct the parties to bear their own costs. 

Appeal allowed. 














AIR 1977 ALLAHABAD 467 
AMITAV BANERJI, T. 
Jayata Prasad Singh, Petitioner v. Dy. 
Director of Consolidation Varanasi and 
others, Respondents, 


Civil Writ No. 2097 of 1976, D/- 6-7- 
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U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48 — Revision — Refusal 


J. P. Singh v. Dy. Director, Consolidation (Banerji J.) 
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of consolidation officer to allow a party - 
to file a written statement does not 
amount to an illegality in the proceedings 
or any irregularity in the exercise of 
jurisdiction — It is not obligatory for a 
party to file written statement in reply 
to objections filed by a party — Parties 
would get ample opportunities to lead 
evidence on all points — Act and the 
Rules do not refer to any written state- 
ment — Provisions of Civil P. C. are also 


(Paras 4, 5) 


Sankhata Rai, for Petitioner; K. P. 
Singh, S. C., for Respondents. 


ORDER :— This writ petition ig direct- 
ed against an order of the Deputy Direc- 
tor of Consolidation, Varanasi dated 13-9- 
1976 rejecting the revision of the peti- 
tioner under S. 48 of the U. P. Consoli- 
dation of Holdings Act. The petitioner 
had sought to file a written statement 
after the case had been remanded to the 
Consolidation Officer by the Deputy 
Director of Consolidation. The Consoli- 
dation Officer rejected the prayer on the 
ground that there was no provision of 
filing of a written statement and replica- 
tion under the U. P. Consolidation of 
Holdings Act. This view was upheld by 
the Deputy Director of Consolidation in 
his order. He further stated that the 
provisions of the Civil P. C. have no ap- 
plication to. the proceedings under the 
U. P. Consolidation of Holdings Act and 
that in the present case the parties would 
get ample opportunity to lead evidence on 
all the points. He refused to exercise his 
discretion in favour of the petitioner and 
rejected the revision. 


2. I have heard learned counsel for 
the parties. I find that the proceedings 
are still at the initial stage. Evidence 
has yet to be recorded. The question is 
whether it is obligatory for a party to 
file a written statement in reply to the 
objections filed by a party and further 
whether the entire proceedings are 
vitiated in law in case the written state- 
ment is not filed. 

3- Learned counsel for the petitioner 
candidly stated that there is no provision 
in the U. P. Consolidation of Holdings 
Act for applying the provisions of the 
Civil P. C. to the proceedings conducted 
under the former Act. The only rule in 
this regard is contained in R. 26 (2) of 
the U. P, Consolidation of Holdings Rules 
which requires the Consolidation Officer 
to hear the parties, to frame issues on 
the points in dispute, then take evidence 


* 
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and decide the objections. Learned coun- 
sel contended that issues on the points in 
dispute could only be framed provided 
there were pleadings. He further con- 
tended that in the absence of pleadings 
it was not possible to frame issues and it 
was, therefore, necessary for a party op- 
posing the objections filed by the other 
party, to file a written statement setting 
out his case. 


4, A perusal of the U. P. Consolida- 
tion of Holdings ‘Act and Rules shows 
that it is obligatory for a party filing an 
objection against the statement of prin- 
ciples to put forward his objections in 
writing and it has to be duly signed 
(Vide R. 24-C). Under R. 25-A the As- 
sistant Consolidation Officer has to deal 
with such objections and try for a con- 
ciliation in terms of S. 9-A (1) of the Act. 
If he does not succeed then he has to 
submit a report to the Consolidation Offi- 
cer vide R. 25-A (2) of the Rules clearly 
bringing out the points in dispute be- 
tween the parties and efforts made by 
him to reconcile the disputes. There is 
nothing in R. 25-A that the party op- 
posing the objection has to file a written 
statement. Before he submits the report 
the Assistant Consolidation Officer has to 
hear the parties concerned as is provided 
under S. 9-A of the Act. It is apparent 
from a perusal of these provisions that 
there is no provision for filing of a written 
statement. The provisions of R. 26 (2) 
also do not refer to any written state- 
ment. The Civil P. C. has not been 
specifically made applicable. This was 
intentional. The Legislature in its wis- 
dom thought it proper not to force the 
parties to a long-drawn procedure like 
that in any ordinary civil court for the 
settlement of disputes in proceedings 
under the U. P. Consolidation of Holdings 
Act. The legislature intended that the 
party opposing the objections or affected 
by the objections was to be heard both 
by the Assistant Consolidation Officer and 
by the Consolidation Officer before issues 
were framed. The average tenure holder 
in our villages in Uttar Pradesh is not 
well versed in the provisions of law or 
pleadings. The moment a provision for a 
written statement was drafted he would 
have to take assistance of some one who 
was acquainted with law and drafting. It 
-appears that in order to make the pro- 
ceedings simple, inexpensive and speedier 
the provisions of the Civil P. C. were not 
. made applicable. The Intention appears 
to be that the Assistant Consolidation 
Officer would summon the relevant par- 
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ties, hear them: and find out the points of 
dispute. If a conciliation could be reach- 
ed at that stage well and good, otherwise 
the Assistant Consolidation Officer has to 
make a report to the Consolidation Offi- 
cer bringing out the points of dispute be- 
tween the parties. It would thus be evi- 
dent that by the time the matter came 
before the Consolidation Officer he would 
be well aware of the nature of dispute 
and points of dispute between the par- 
ties. In these circumstances it would not 
be at all difficult for the Consolidation 
Officer to frame issues on the points in 
dispute. Rule 26 (2) further provided 
that before the issues were framed the 
Consolidation Officer would hear the par- 
ties. Thus, we would have a further op- 
portunity of finding out what the dis- 
putes were. In this view of the matter 
I do not see any necessity of filing of a 
written statement. However, it must be 
made clear that the filing of a written 
statement has not been prohibited. A 
party may, if he so chooses specify its 
case in writing. The framing of the 
issues when a written statement has not 
been filed or the refusal of an opportu- 
nity to file the same does not amount to 
any irregularity in the exercise of juris- 
diction by the Consolidation Officer. 

5- I am unable to hold that refusal of 
the Consolidation Officer to allow a party 
to file a written statement amounts to an 
illegality in the proceedings. J do not 
find any contravention of any provision 
of law in this case. The Deputy Direc- 
ter of Consolidation has made it clear 
that the parties would be given full op~ 
portunity to lead evidence. ‘That ensures 
to the petitioner full opportunity to 
vindicate his stand. There is thus no 
question of the petitioner suffering any 
substantial injury. Further I do not find 
any illegality in the proceedings which 
has resulted in a substantial failure of 
justice. 

6. Learned counsel for the petitioner 
took objection to the observation of the 
Deputy Director of Consolidation that the 
pedigree of the parties was undisputed. 
He contended that since no evidence had 
been recorded the observation made by, 
the Deputy Director of Consolidation was 
uncalled for and would: prejudice the peti~ 
tioner. His further contention was that 
there was no material on record which 
would show that the petitioner has ever 
accepted that the pedigree filed by the: 
respondents was accepted. Having heard 
the learned counsel for the parties I am 
of the opinion that the Deputy Director 
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would have done better by avoiding re- 
ference to the pedigree at this stage. The 
question before the Deputy Director was 
whether the Consolidation Officer had 
acted correctly in rejecting the prayer 
for accepting the written statement filed 
by the petitioner. It is trite that a court 
of law should not make reference to 
matters which are unnecessary for the 


decision of the case. The matter was still . 


to be decided on merits and the question 
of pedigree may be one of the questions 
which had to be adjudicated upon. I, 
therefore, make it clear that the Consoli- 
dation Officer hearing the case would take 
no notice of the observation made by the 
Deputy Director of Consolidation on the 
question of the pedigree. He would 
come to its own conclusions on the basis 
of the materials on record. 


7. For the reasons given above, I see 
No reason to interfere with the orders of 
the Deputy Director of Consolidation and 
the Consolidation Officer. This writ peti- 
tion fails and is accordingly dismissed 
with costs. The case will be expeditious- 
ly decided by the Consolidation Officer. 

Petition dismissed, 
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Hafiz Ali Khan, Appellant v. Mohd. 
Ishaq, Respondent. 

Second Appeal No. 282 of 1964, 
12-5-1977.* 

Easements Act (1882), S. 60 —— Revoca- 
tion of licence — Cosharers grantors — 
One cosharer by himself cannot revoke 
licence — Either all cosharers must join 
or authorise one or more of them te act 
On behalf of all to revoke licence. 


D/~ 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1927 All 633 5 
I. A. Abbas, for Appellant S C 


Mathur, for Respondent, 

JUDGMENT :— This appeal by the 
plaintiff arises out of hig suit for eject~ 
ment of defendants Nos. 1, 4 and 5 from 
the land in dispute. The facts leading to 
this appeal may be stated, in brief, as 
follows:— The plaintiff claimed to have 


*(Against judgment and decree passed by 
J. P. Sinha Civil J, Rae Bareli, D/- 
19-2-1964). 
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obtained .a permanent lease in respect of 
the land in question from defendants 
Nos. 2 and 3, who were said to be the 
owners thereof, and to have obtained 
consent for the same from Mata Prasad 
and Mohan Lal, the other co-owners, He 
also maintained to have purchased the 
share of Mohd. Ahsan alias Gullar, the 
other co-sharer. On a portion of that 
land the defendants Nos. 1, 4 and 5 have 
raised certain constructions and carry on 
business therein. The plaintiff alleged 
that at the time of grant of permanent 
lease the said defendants Nos. 1, 4 and 5 
did not pay Baithki charges to defendants 
Nos. 2 and 3, hence the plaintiff was en- 
titled to realise that charge from them on 
the basis of permanent lease aforesaid 
and also on the ground that he was a co- 
owner. The plaintiff also asked defen- 
dènts Nos. 1, 4 and 5 to quit, but the said 
defendants did not accede to the demand. 
Consequently, the plaintiff filed the suit 
which has given rise to this appeal. 

2. The suit was resisted by defendants 
Nos. 1, 4 and 5 on a variety of grounds, 
They alleged that permanent lease created 
in favour of plaintiff was invalid, that 
the suit was not maintainable inasmuch 
as the other co-sharers were not arrayed 
as parties, that they were lessees of the 
said land and as the lease had not been 
determined in accordance with law, they 
were not liable to be ejected and at any 
rate they could not be asked to quit in- 
asmuch as they have raised permanent 
constructions over the said land. The 
trial court on a consideration of the evi- 
dence adduced by the parties dismissed 
the suit. On appeal by the plaintiff be- 
fore the learned District Judge, the find- 
ings recorded by the trial Court were 
affirmed and the appeal was dismissed. 

3 He has now come up to this court 
în second appeal. 


4. The concurrent findings of fact so 


er è 
“far as the present appeal is concerned are 


that Mohd. Yaqub Khan and Kaniz 
Fatma did not have any exclusive pos- 
session of the said land, that Mohd. Ahsan 
was never in exclusive possession of the 
land in suit, that the contesting defen- 
dants Nos. 1, 4 and 5 were not the lessees 
but licencees of the said land, that the 
constructions raised by the said defen- 
dants on the said land were of permanent 
nature, and that the licence was, there- 
fore, irrevocable. The trial court while 
repelling the contention of the defendants 
Nos. 1, 4 and 5 that they were lessees 
held that the said defendants were licen- 
cees and that the said licences had been 
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granted by all the co-sharers. This find- 
ing has not been upset by the appellate 
court below. Further, it has been found 
as a fact, as is also borne out from the 
evidence, that there were a number of 
co-sharers in the said land, apart from 
those persons who were said to be the 
owners by the plaintiff, It has also come 
in evidence that Mardan Khan used to 
realise Baithki charges from defendants 
Nos, 1, 4 and 5 on behalf of Yaqub Khan 
who in his turn used to distribute the 
realisation amongst the cosharers. On 
these findings the short question -which 
arises for consideration in this appeal is 
whether a licence granted by all the co- 
sharers of the land can be revoked by 
one cosharer and in consequence whether 
one cosharer on revocation of the licence 
by him, seek eviction of the licensee from 
the land, 


5. Section 53 of the Indian Easements 
Act provides that a licence may be grant- 
ed by any one in the circumstances and 
to the extent in and to which he may 
transfer his interests in the property 
affected by the licence. This court has 
expressed a view in Manbahal Rai v. Ram 
Ghulam Pandey (AIR 1927 All 633) that 
a cosharer in an Abadi site cannot prant 
a licence to a third person to build on the 
Site without the consent of the other <o- 
sharers, In the instant case the finding 
recorded by the trial court is that the 
licence was granted by all the co-sharers. 
That finding has not been upset by the 
appellate court below. There is no reason 
to disregard that finding inasmuch as 
even the plaintifi’s witness Mardan Khan 
had said that Baithki charges realised by 
him for and on behalf of Yaqub Khan 
were ultimately distributed among all 
the co-sharers of Yakub Khan. It was 
not pleaded by the plaintiff in his plaint 
that the licence was granted by defen- 
dants Nos. 2 and 3 alone. On the con- 
trary, the evidence and the surrounding 
circumstances show that the licence was 
Sranted by all the cosharers. On this 
premises, we have to see as to whether 
the licence could be revoked by one co- 
sharer and the possession could be sought 
for by ejectment of the Ii-ensees at the 
instance of one cosharer. Section 60 of 
the Indian Easements Act lays down that 
a licence may be revoked by the grantor. 
In the case in hand all the cosharers were 
the grantors of the licence. Therefore, 
the licence could be revoked by all of 
them and not by one of them alone. How- 
ever, one of the cosharers may revoke the 
licence if he acts for himself and for all 
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others. Either the grantors can act in 
concert or can authorise one of them or 
a few of them to act for all. The plain- 
tiff had not asserted in his plaint that he 
had revoked the licence acting for him- 
self and for others. In fact, he had plead- 
ed that defendants Nos. 2 and 3 had 
granted permanent lease to him, that 
Mata Prasad and Mohan Lal had consent- 
ed to his occupation of the land, and that 
he had purchased the share of another 
cosharer as well. But, it was found in 
the ultimate analysis that there were a 
few other persons who had right, title 
and interest in the property. The plain- 
tiff did not purport to act on behalf of 
those other persons. Thus all the gran- 
tors of the licence had not authorised the 
plaintiff to revoke the licence. True it is 
that the p'sintiff, who is a cosharer, has 
revoked the licence, but that by itself 
could not be sufficient to bring such a 
licence to an end which had been granted 
by all the co-sharers and not by those 
persons alone through whom the plain- 
tiff derived his interest in the property. 
The licence having not been revoked in 
accordance with law by all the co-sharers, 
the plaintiff could not maintain his suit 
for eviction of defendants Nos. 1, 4 and 5. 
The courts below were, therefore, correct 
in concluding that the suit. was liable to 
be dismissed, and were justified in dis- 
missing the suit. 
6. In the result, the appeal fails and 
îs dismissed with costs. 
Appeal dismissed, 
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Abdul Rahman, Appellant v. Rame- 
shwar Prasad and others, Respondents. 

Second Appeal No. 113 of 1972, D/- 
7-4-1977," 

Evidence Act (1872), Ss. 65, 66 —- Notice 
to produce documents —- Defendant de- 
posing that original deed of family set- 
tlement was not with the plaintiff but 
With a third party who was dead — Certi- 
fied copy produced and proved by the de- 
fendant — Helg that to admit it as se- 
condary evidence no notice to plaintiff 
Was required, (Para 7) _ 


*(Against Judgment and decree of S. K. : 
Srivastava, Civil J., Bahraich, D/- 1-10- 
1971). 
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JUDGMENT :—~ The facts leading to 
this appeal are these. According to the 
plaintiff the shop in dispute initially be- 
longed to one Madar Baksh, who expired 
in 1901. His brothers Idu and Jumman 
inherited his property in equal shares, 
The father of defendant Ne. 1 took that 
Shop on rent from those persons. Idu 
died somewhere in the year 1931. Out 
of his share in the shop 1 anna share was 
inherited by his widow Smt. Bagqridan, 
3 annas by his brother Jumman, and 4 
annas by his daughter Smt. Ramzani. 
Thus according to the plaintiff Jumman’s 
share in the shop became 11/16. Jumman 
was subsequently incapacitated and lost 
his power of understanding, The rent of 
the shop was, therefore, realised by de- 
fendant No. 3 and other relations of 
Jumman. Jumman died in the year 1942 
survived by the plaintiff. Smt. Ramzani 
died in 1948, and Smt. Bagqridan died in 
1951. They were succeeded by defen- 
dants 3 to 5. On the death of Sarabjit 
his son defendant No. 1 became the 
tenant of the shop. When he failed to 
pay rent of the shop for the period com- 
mencing 1-1-1966 a suit was filed. De- 
fendant No. 1 deposited the rent under 
S. 7-C (2) of the U. P. Temporary Con- 
trol of Rent & Eviction Act in Misc. Case 
No. 40 of 1967. The plaintiff then filed 
a suit claiming 11/16th share in the rent 
so deposited under S. 7-C of the Act. 


2. The suit was resisted by the defen- 
dants. The contesting defendant No. 2 
pleaded that the said shop was original- 
ly owned by Ramzan Ali, Mohd. Shafi, 
Ghulam Nabi alias Lallan who sold the 
same to defendant No. 2 on 28-1-1966 
and since then the defendant had been 
in possession of the said shop as owner 
thereof. He further alleged that there 
had been a family settlement between 
Jumman, Dina, Badlu, Ramzani and 
Baqridan and the terms whereof were 
recorded in a deed dated 24-7-1931 re- 
gistered on 7-10-1931. In pursuance of 
that family settlement Ding and Badlu 
became the owners of the shop and after 
the demise of Dina and Badlu Ramzan 
Ali, Mohd. Shafi and Ghulam Wabi alias 
Lallan became owners of the shop. They 
subsequently sold the said shop to de- 
fendant No. 2. The contesting defendant 
No, 2 therefore, pleaded that the plain- 
tiff was not entitled to get any share in 
the amount of rent deposited under Sec- 
tion 7-C of the Act. 

3. Defendants 3 to 5 admitted the 
plaintiffs case. The defendant No. Il whoa 
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was the tenant of the shop alleged that 
there was a bona fide dispute amongst 
the defendants as to who was the land- 
lord of the shop, hence he deposited the 
rent under S. 7-C of the Act. 

4. The trial Court, after considering 
the evidence on record, concluded that 
the plaintiff was not the owner of the 
shop in dispute; on the contrary defen- 
dant No. 2 was held to be its owner, hence 
the suit was dismissed. The plaintif pre- 
ferred an appeal against the judgment 
and decree of the trial court which was 
also dismissed. He has now come up to 
this court on second appeal. 


3. It seems that before the appellate 
court below only one point was pressed, 
namely that the alleged family settlement 
set up by defendant No. 2 in his plead- 
ings had not been proved in accordance 
With law. It was contended that the 
original deed of family ‘settlement had 
not been filed, and as its loss had not 
been proved the defendant No. 2 was not 
entitled to lead secondary evidence with 
regard: to it. The submission therefore, 
was that the trial ccurt had erred in 
placing reliance on the secondary evi- 
dence and as there was no valid proof 
of the family settlement, it could net be 
held that defendant No. 2 had become 
absolute owner of the said shop inasmuch 
as the transferees from whom he had 
purchased the property were not proved 
to be the sole owners. This contention 
did not find favour with the trial court. 

6. Learned counsel for the appellant 
has pressed the same point over again in 
this second appeal. It was urged that in 
order to be entitled to adduce secondary 
evidence, the defendant No. 2 should 
have laid foundation for it by first prov- 
ing that the original document was not 
in his possession and that it had either 
been lost or was in the possession of the 
other party and in case it was alleged 
that the document was in the plaintiff's 
possession a notice for its production in 
court should have been given as required 
by S. 66 of the Indian Evidence Act. 
True it is, that a foundation must be laid 
for reception of secondary evidence under 
S. 65 of the Evidence Act. There can 
hardly be any dispute that primary evi- 
dence must be produced before the court 
as laid down in S. 64 of the Evidence Act. 
Secondary evidence may, however, be 
given of the existence, or contents of a 
document under S. 65 of the said Act 
when the original is shown, or appears to 
be in the possession or power of the per- 
son against whom the document is sought 
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to be proved, or of any person out of 
reach of, or not subject to the process of 
the court or of any person legally bound 
to produce it and when, after the notice 
mentioned in S. 66, such person does not 
produce it, or when the original has been 
destroyed or lost, or when the party 
offering evidence of its contents cannot, 
for any other reason not arising from his 
own default or neglect, produce it in 
reasonable time. There are other cir- 
cumstances also mentioned in S. 65 when 
secondary evidence can be led. Section 66 
of the Act provides that secondary evi- 
dence of the contents of the document 
referred to in S. 65, Cl. (a) shall not be 
given unless the party proposing to give 
such secondary evidence has previously 
given to the party in whose possession or 
power the document is, or to his attorney 
or pleader, such notice to produce it as 
is prescribed by law, and if no notice is 
prescribed by law, then such notice as 
the court considers reasonable under the 
circumstances of the case. 


7. In the case in hand, Ghulam Nabi 
alias Lallan D. W. 1 has deposed that the 
original deed of family settlement was 
retained by Jumman and he did not give 
it to the witness Ghulam Nabi. He fur- 
ther deposed that paper No. 50 Ga is the 
true copy of that document and that the 
original thereof was signed by Jumman 
and others. Jumman died on 8-2-1942 
vide para. 4 of the plaint. Jumman ob- 
viously is not a party to the suit which 
has given rise to this appeal. Section 66, 
Evidence Act, requires the giving of a 
Inotice to the party to the suit in whose 
possession or power the document is said 
io be. The contesting defendant was, 
therefore, not required by law under Sec- 
tion 66 of the Act to give notice to the 
plaintiff. It was not the case of the con- 
testing defendant No. 2 that the original 
deed of family settlement was in the 
possession of the plaintiff. He had, how~ 
ever, established that the original deed 
of family settlement was retained by 
Jumman and it was not given to any 
other person. He, therefore, filed a copy 
of that document and proved it. It was 
marked Ex. P-23. No doubt, the original 
deed of family settlement was the pri- 
mary evidence, but if for any reason it 
was not available, certified copy thereof 
could be produced as secondary evidence 
provided a foundation was laid for the 
reception of such secondary evidence. 
Defendant No. 2 examined Ghulam Nabi 
D. W. 1 to prove that the original docu- 
ment was not with the defendant No. 2 
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or with the witness Ghulam Nabi but 
was with Jumman who was no more 
alive; hence defendant No, 2 became en- 
titled to lead secondary evidence on the 
point. l 

8. No other point was urged before 
me. 


9. In the result the appeal fails and is 
hereby dismissed. As none appears on 
behalf of the respondents I make no 
order as to costs. 

Appeal dismissed, 
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Kashi Nath Tewari, Applicant v. Mang- 
roo Lal, Respondent. 


Civil Revn. No. 1045 of 1976, D/- 17-2- 
1977.* 


Civil P. C. (1908), O. 6, R. 17 — Appli- 
eation for amendment — Rejection of 
application ex parte — Application for 
setting aside ex parte order — Setting 
aside order without formal order recall- 
ing rejection application — Irregularity. 

In a suit for eviction of tenant the 
plaintiff filed an application for amend- 
ment of plaint in view of new U. P. Act 
13 of 1972. The application was reject- 
ed ex parte. The plaintiff filed an appli- 
cation for recalling order of rejection and 
the defendant filed objection. Both the 
applications were heard and the applica- 
tion for amendment was allowed. There 
was no formal order recalling order of 
rejection. 


Held, that absence of formal order re- 
calling order of rejection was only an ir- 
regularity and by allowing application 
the trial court must be deemed by impli- 
cation to have held that the contention 
of the defendant should be rejected. 

(Para 3) 

Held further, that the mere fact that 
the amendment had been allowed did not, 
in any way, debar the defendant from 
seeking the aid of provisions of Ss. 39 
and 40 of the U. P. Act 13 of 1972 if he 
was entitled to the benefit thereof. 

(Para 4) 

N. S. Chaudhary, for Applicant; N. I} 

Keshari, for Respondent. 





*(Against judgment and order of J. S, 
Misra, 5th Addl. Dist. and S. J., Allaha« 
bad, D/- 3-5-1976). 
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ORDER :— This revision arises out of 
proceedings for the amendment of the 
plaint, 

2. In a suit between the landlord and 
the tenant, eviction was sought by the 
plaintiff and, according to the plaint al- 
legations, the accommodation in question 
was a post-1950 construction. In 1972 
the new U. P. Act XIII of 1972 came into 
operation and 5S. 39 has extended the 
benefit of the new Act to the tenants 
against whom suits for eviction were 
pending in respect of the buildings to 
which the old Act did not apply and 
which came to be covered, for the first 
time, by the new Act. Section 40 of the 
Act extends such benefit to the tenants 
of such buildings which have been 
brought under the regulation of the new 
Act for the first time during the pendency 
of appeals or revisions. The suit in ques- 
tion was filed in 1974 in the court of the 
Judge, Small Causes, Allahabad. In the 
plaint, it was alleged that the house was 
constructed in the year 1964. The plain- 
tiff sought to amend the pleading to the 
effect that the construction of the house 
was started in 1964 and was completed 
fn the year 1966. The application for 
amendment was rejected on 3rd January, 
1976. Admittedly, the plaintiff's counsel 
was not present when the court rejected 
the application. Subsequently, an appli- 
cation was moved for recalling the afore- 
said order dated 3rd January, 1976. Coun- 
sel for the defendant put in objections to 
the application for recalling the order as 
well as to the amendment application. On 
6th March, 1976. the application for am- 
endment of the plaint (30-C) and the de- 
fendant’s objection (36-C) to the plain- 
tiffs application dated 22nd January, 1976 
(82-C) were taken up and the counsel for 
the parties were heard. Orders were re- 
served for llth March, 1976. 
March, 1976, the trial court allowed the 
amendment apolication. The defendant 
felt aggrieved and filed a revision before 
the lower revisional court but the same 
was dismissed. Now the defendant has 
come up in the instant revision and, in 
support thereof. I have heard Sri. N. S. 
Chaudhary, learned counsel for the de- 
fendant-applicant, Sri N. D. Kesri, learn- 
ed counsel for the plaintiff-opposite- 
party, has made his submissions in op- 
position. 

3. Shri Chaudhary has contended that 
the trial court had no jurisdiction to 
allow the amendment application before 
recalling the order dated 3rd January, 
1976 whereby the amendment application 
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had heen earlier rejected. I do feel that 
there is some irregularity inasmuch as 
there is no formal order whereby the 
earlier order dated 3rd January, 1976 
ought to have been recalled but it does 
seem to me that this irregularity has 
nothing to do with the jurisdiction of the 
court and I do not think that it can even 
be described as a material irregularity. 
Admittedly, on 6th March, 1976, 36-C was 
also taken up for consideration along 
with 30-C. As I stated earlier, 30-C is 
the amendment application and 36-C is the 
defendant’s objection to 32-C. The latter 
was the plaintiffs application for recall- 
ing the order passed on 3rd January, 
1976, dismissing the amendment applica- 
tion. Therefore, it has to be held that 
the trial court did hear the defendant on 
the question as to whether the earlier 
order dated 3rd January, 1976, should or 
should not be recalled and, only after 
hearing the defendant on the said ques- 
tion, ‘the trial court allowed the amend- 
ment application (30-C). By implication, 
therefore, it should be held that the trial 
court rejected the contention of the de- 
fendant that’ the earlier order dated 3rd 
January, 1976, should not be recalled. 
The mere fact that in so many words the 
trial court has not said that 36-C stands 
rejected cannot be a ground for coming 
to a different conclusion because, if the 
trial court had accepted the contention 
raised in 36-C then there was no point 
in proceeding to decide 30-C, namely, the 
amendment application. It may be ob- 
served that the earlier amendment ap- 
plication had been rejected on 3rd Janu- 
ary, 1976, in the absence of the plaintiff's 
counsel and in the application for recall- 
ing the order dated 22nd January, 1976, 
the plaintiff's counsel had stated that he 
wag under a bona fide impression that 
his application was to be taken up on 
22nd January, 1976, and, under the im- 
pression, he did not appear on 38rd Janu- 
ary, 1976. The order dated 3rd January, 
1976, was admittedly passed in the ab- 
sence of the plaintiff and his counsel. The 
trial court, therefore, could recall the 
same and, in my opinion, taking into con- 
sideration the aforesaid facts and circum- 
stances, it should be held that the said 
court was satisfied that the earlier order 
passed at the back of the plaintiff and his 
counsel should be recalled. The trial 
court allowed the an ‘ndment application 
as it thought it fit that the parties should 
be allowed to go to the trial on the ques- 
tion of the date of construction of the 


house in dispute. Needless to say that 
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allowing the amendment does not mean 
that the plaintiffs contention hag found 
acceptance. The court has merely allow- 
ed the contending points of view to be 
canvassed after the necessary amendment 
of the pleadings. 

4, Sri N., S. Chaudhari has next con- 
tended that the defendant is entitled to 
the benefit of S. 39 read with S. 40 of 
the Act inasmuch as he has complied 
with the provisions of the said sections 
during the pendency of this revision. It 
is not necessary to pass any verdict on 
the said contention. It will be for the 
trial court to examine this contention and 
to deal with the same on its merits. 
Though it is not necessary, still, I make 
it clear that the amendment allowed to 
the plaintiff does not, in any manner, 
debar the defendant from contending 
that he is entitled to the benefit of the 
provisions contained in Ss. 39 and 40 of 
the Act. Whether, in fact or in law, the 
defendant can avail of the benefit of the 
said provisions has to be judged by the 
trial court but I do not think that the 
mere fact that the amendment in ques- 
tion has been allowed, in any way, de- 
bars the defendant from seeking the aid 
of the said provisions provided in law he 
is entitled to the same. 

5. The revision is accordingly dismis- 
sed but, in the circumstances, there will 
be no order as to costs. The stay order, 
if any, shall stand automatically vacated 
and the lower court record is directed to 
be sent down immediately and without 
any delay whatsoever. 

Petition dismissed. 
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Hausila Bux Singh, Petitioner v. State 
of U. P. and another, Opposite Parties. 


Writ Petn. No. 1029 of 1973, D/- 20-7- 
1977. 


Land Acquisition Act (1894), S- 5-A and 
rules with regards to the proceedings 
made under S. 5-A — Opportunity of 
hearing — Must be given — Non-compli- 
ance vitiates the proceeding. 

In the instant case, the petitioner had 
not asked for any opportunity of adducing 
evidence. Therefore, it was not neces- 
sary for the collector in the instant case 
to give any notice to the petitioner to 
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adduce evidence in support of his objec- 
tions but it is mandatory that the peti- 
tioner should be given an opportunity of 
hearing. 'This is the requirement of not 
only the Rules but also of S. 5-A (2). This 
mandatory requirement, in the instant 
case, was not complied with. Hence the 
impugned declaration made under S. 6 
and the notice under S. 9 were vitiated 
So far as the plots of the land belonging 
to the petitioner were concerned. AIR 


1974 SC 1868, Foll. (Para 4) 
Cases Referred; Chronological Paras 
AIR 1974 SC 1868 4 


Sahir Ahmad, for Petitioner; U. C. Sri 
vastava, for Opposite Parties. 


T. S. MISRA, J.:— By a notification 
dated 7-12-1972, under S. 4 of the Land 
Acquisition Act, certain plots of land 
mentioned therein were sought to be ac- 
quired for a public purpose, namely, con- 
struction of godown and allied buildings. 
The petitioner holds plots Nos. 28, 29, 30, 
33, 34, 35, 36, 37, 41, 42, 43, 44 and 45 
having an area of 3.176 acres. He filed an 
objection, dated 27th December, 1972, be- 
fore the Collector under $S. 5-A of the 
Act, a copy of which is Annexure 2 to 
the writ petition, Thereafter, a declara~ 
tion dated 17th July, 1973, under S. 6 of 
the Act, was issued that the plots of land 
mentioned therein were required for the 
aforesaid public purpose. This was fol- 
lowed by a notice dated 10th September, 
1973, under S. 9 of the Act. The peti- 
tioner then filed this petition under Arti- 
cle 226 of the Constitution on 14th Sep- 
tember, 1973, for the quashing of the 
aforesaid notification under S. 4 of the 
Act, the declaration under S. § of the Act 
and the notice under S. 9 of the Act. He 
also claimed for a mandamus command- 
ing the opposite parties not to acquire 
the land of the petitioner or take posses- 
sion of the same. The petition has been 
resisted on behalf of the opposite parties, 


2. The principal ground of attack is 
that the petitioner was not given any op- 
portunity whatsoever by the Collector of 
hearing or tendering evidence in sup- 
Port of his case. In the counter affidavit 
it is not stated that the petitioner was 
given any opportunity of adducing evi~ 
dence or of hearing. In para. 10 of the 
counter affidavit it is stated that there was 
no such point in the objection filed by the 
petitioner for which the petitioner was 
required to give evidence. Hence thera 
was no necessity to call the petitioner 
for the production of any evidence. The 
reasons for coming to that conclusion are 
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also stated in para. 10 of the counter affi- 
davit. We have to see whether there had 
been any non-compliance of the provi- 
sions of S. 5-A of the Act and if so, what 
would be its efect. 


Sub-section (2) of S. 5-A of the Act 
reads :——~ 

“Every objection under sub-s. (1) shall 
be made to the Collector in writing, and 
the Collector shall give the objector an 
opportunity of being heard either in per- 
son or by pleader and shall, after hearing 
all such objections and after making such 
further inquiry, if any, as he thinks 
necessary, (either make a report in res- 
pect of the land which has been notified 
under S. 4, sub-s. (1) or make different 
reports in respect of different parcels of 
such land, to the appropriate Govern- 
ment, containing his recommendations on 
the objections, together with the record 
of the proceedings held by him, for the 
decision of that Government). The deci- 
sion of the appropriate Government on 
the objections shall be final.” 

3. It is by now well settled that the 
proceedings before the Collector under 
S. 5-A of the Act are quasi-judicial, The 
Collector is required to send his recom- 
mendation to Government on the basis of 
his finding together with the record of 
the proceedings for the ultimate decision 
by the Government. Rules have been 
framed with regard to the proceedings 
under 8. 5-A of the Act, vide notification 
No. 7918/1-4-501, dated 19th November, 
1923, R. 1 says that :— 


"The right of the objector under Cl. (2) 
of S. 5-A shall extend not only to making 
a written objection but also to adducing 
evidence, if he so desires, in support of 
his objection.” 


Rule 3 requires that the Collector shall 
cause a notice ta be served on the objec- 
tor to appeer beore him in person or by 
a duly authorised representative on a 
specified date and, to produce the evi- 
dence, if any, on which he relies. Notice 
of the hearing and the enquiry shall be 
given by the Collector to the responsible 
officer of the department of Government 
or of the local authority on whose behalf 
it is proposed to acquire the land, and the 
latter, if he desires to be heard or to ad- 
duce evidence in support of the proposal 
to acquire the land, shall be permitted to 
do so either in person or through a duly 
authorised representative. This rule is 
obviously mandatory. Rule 7 says that 
the Collector after hearing all the objec- 
tions and recording a memorandum of 
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the evidence produced in support thereof 
and in support of the proposal to acquire 
the land and after making further en- 
quiry, if he thinks fit, shall submit the 
case for the decision of the Local Govern- 
ment together with the record of the pro- 
ceedings held by him and a report con- 
taining his recommendation on the objec- 
tions, This rule envisages a hearing of 
the objector by the Collector. In fact 
S. 5-A (2) in its turn requires the Collec- 
tor to give the objector an opportunity 
of being heard. The requirement of 
giving an opportunity to the objector of 
being heard is, therefore, mandatory. The 
scope of S. 5-A (2) of the Act came to be 
considered by the Supreme Court in Shri 
Mandir Sita Ramji v. Governor of Delhi 
(AIR, 1974 SC 1868). It was laid down 
therein that the power to hear the objec- 
tion under S. 5-A is that of the Collector 
and not of the appropriate Government. 
It ig no doubt true that the recommenda- 
tion of the Land Acquisition Collector is 
not binding on the Government. The 
Government may choose either to accept 
the recommendation or to reject it, but 
the requirement of the section is that 
when a person’s property is proposed to 
be acquired, he must be given an op- 
portunity to show cause against it. The 
fact that the Collector is not the autho- 
rity to decide the objection does not 
exonerate him from his duty to hear the 
objector on the objection and make the 
recommendation. Further it was observ~ 
ed:— (at p. 1870 of AIR) 

“The failure of the Land Acquisition 
Collector to inquire into the objection 
after giving the appellant an opportunity 
of being heard would show that he de~- 
clined to exercise his jurisdiction under 
the section. As we said, the fact that the 
ultimate decision has to be made by the 
State Government did not relieve the 
Collector from his statutory duty to en- 
quire into the objection and make the re- 
commendation ... ... ... ... The observa- 
tion of the procedure laid down by sta- 
tute before depriving a person of his pro- 
perty is necessary to generate the feel- 
ing that rule of law prevails in this 
country. When a procedure is prescribed 
by the legislature, it is not for the court 
to substitute a different one according to 
its notion of justice. When the legisla- 
ture has spoken, the Judges cannot afford 
to be wiser.” 


4, Applying these principles to the 
facts of this case, we find that the peti- 
tioner had filed his objection under Sec- 
tion 5-A of the Act alleging inter alia, that 
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the land in question contained graves of 
his ancestors. The case set up by the op- 
posite parties in the counter affidavit is 
that keeping in view the grounds of ob- 
jection, taken under 5S. 5-A of the Act, 
it was not necessary to give an opport- 
unity to the petitioner to aduce evidence 
in support of his objection. The petitioner 
has stated that he was not given an op- 
portunity of being heard. The opposite 
parties do not repudiate this allegation in 
their counter-affidavit. It is also not the 
case of the opposite parties that they had 
given any notice to the petitioner after 
receiving the objections from him that he 
may adduce evidence, if he so liked, and 
that he would be heard on a particular 
date. The petitioner had of course not 
asked for any opportunity of adducing 
evidence. Therefore, it was not necessary 
for the Collector, in the instant case, to 
give any notice to the petitioner to adduce 
evidence in support of his objections but 
it was mandatory that the petitioner 
should have been given an opportunity 
of hearing. This is the requirement of 
not only the rules referred to hereinabove 
but also of S. 5-A (2) of the Act. This 
mandatory requirement, in the instant 
case, was not complied with. Hence 
the impugned declaration made under 
Section 6 of the Act and the notice under 
S. 9 are vitiated so far as the plots of land 
belonging to the petitioner are concerned. 

5. This takes us tothe notification issu~ 
ed. under S, 4 of the Act. It was urged on 
behalf of the petitioner that the land was 
not acquired for a public purpose and, 
therefore, the notification was bad in law. 
We are not impressed by this argument. 
We have gone through the notification 
under S. 4 of the Act, a copy of which is 
annexure D to the counter affidavit. It 
states that the land was sought to be ac- 
quired for a public purpose, namely, 
construction of a godown and allied build- 
ings. This acquisition was not sought 
to be made for any company. Obviously, 
it was sought to be made for the purpose 
of the Government and, therefore, for a 
public purpose. 

The said notification under S. 4 was 
not attacked on any other ground before us, 
In our view, the impugned notification 
under S. 4 of the Act does not suffer from 
any illegality. 

6. In the result, the petition is. 
allowed in part. We quash the declara- 
tion dated 17th July, 1973 published under 
S. 6 of the Land Acquisition Act (copy 
of which is Annexure D to the counter 
affidavit) and the notice under S. 9 of the 
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Act in so far as they relate to tbe lands 
in respect of which the petitioner had filed 
his objection under S. 5-A of the Act and 
direct the Collector to enquire into the said 
objection of the petitioner after giving an 
opportunity tohim of being heard and 
thereafter making necessary recommenda- 
tion to the Government. The Government 
will proceed further in the light of its de- 
Cision on the recommendation. In the 
circumstances of the case we make no 
order as to costs. 

Petition partly allowed, 
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Zakir and another, Appellants v- 
Mohammad Hussain Khan and others, 
Respondents. 

Second Appeal No. 
17-5-1977.* 

(A) Transfer of Property Act (1882), 
S. 196 — Notice to quit — Notice determ-~ 
ining tenancy served on one of joint 
tenants is sufficient. AIR 1968 SC 468, Rel. 
on, (Para 6) 

(B) Evidence Act (1872), S. 114 — 
Notice determining tenancy of defendants 
1, 2 and 3 sent to each of them by regis- 
tered post om correct address — Notice 
sent to defendants 1 and 2 returned with 
endorsement of refusal and that sent to 
defendant 3 returned with endorsement 
as out of station — Notice must be pre- 
sumed to have been served on them there- 
by validly determining their tenancy — 
AIR 1970 All 446 (FB) Rel. on. (General 
Clauses Act (1897), S. 27 — Transfer of 
Property Act (1882), S. 106). (Para 6) 

(C) Transfer of Property Act (1882), 
S. 106 — Notice determining tenancy — 
Waiver of — What constitutes, 

Waiver of notice determining the tenancy. 
ig not an unilateral act depending upon 
the choice or election of one of the par- 
ties. Waiver is contractual and it is not 
open to one of the parties to choose or 
elect to waive the notice to quit. In the 
instant case the subsequent notice dated 
27-8-1968 said to have been given by the 
plaintiff was not proved in accordance 
with law. The defendants had asserted 
that they had not received that notice. in 
these circumstances the question of wai~ 
ver of the earlier notice dated 30-7-1968 
could not arise. (Para 6) 


*(Against judgment and decree passed 
by Dist J., Unnao, D/- 6-8-1975), 
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Caseg Referred: Chronological Paras 
AIR 1970 All 446 (FB) 6 
AIR 1968 SC 468 6 

JUDGMENT :— This appeal by plaintiff 
arises out of a suit filed for ejectment of 
the defendants from the premises in ques- 
tion and for recovery of arrears of rent 
and damages. The plaintiff claimed him- 
self to be the landlord of the house and 
alleged that the defendants I, 2 and 3 
were his tenants therein at the rate of 
Rs, 5/- per month. The plaintiff filed 
an application for permission to file a suit 
of eviction of the defendants. That ap- 
plication was opposed by the defendants 
1, 2 and 3 was allowed on 20-7-1968. A 
revision filed against that order was dis- 
missed by the Additional Commissioner, 
Lucknow, The plaintiff, after obtaining the 
requisite permission, sent a notice to de- 
fendants 1 to 3 determining their tenancy. 
That notice was despatched by post under 
registered cover on 30-7-1968 which, ac- 
cording to the plaintiff, was refused by 
the said defendants and was, therefore, 
returned to the plaintiff as refused. The 
plaintiff, thereafter gave another notice 
dated 2327-8-68 to the defendants 1 to 3 which 
was servedon the defendants but the de- 
fendants failed to vacate the said house 
hence the suit for ejectment of the de- 
fendants. The suit was resisted by the de- 
fendants 1, 2 and 3 who, in their written 
statement, pleaded. inter alia that they had 
taken the said premises on rent from Su- 
bhani about 30 years ago and had been 
Paying rent to him and after his death 
they had been paying rent to his widow. 
They also pleaded that they had not re- 
ceived any notice from the plaintiff. The 
validity of the notice was also chaileng- 
ed. The plaintiff amended his plaint and 
impleaded the heirs of Subhani as well 
as defendants No. 4 to 7. 

2. The trial court held that plaintiff 
was the owner of the house in dispute, 
that the rate of rent was Rs. 4/- per 
month and that the plaintiff had failed to 
establish that the alleged notices were 
served on the tenants-defendants. The 
relief for ejectment was, therefore, re- 
fused but a decree for arrears of rent up- 
to 30-9-1968, at the rate of Rs. 4.00 per 
month, was passed, The defendants Zakir 
and Yousuf filedan appeal fromthe said 
decree. The plaintiff filede cross-objec- 
tion. It was noticed by the appellate 
court below that the learned Munsif had 
not recorded his finding on issue No. 10 
which was in the following terms: 

“Whether there existed relationship of 
landlord and tenant between the parties?” 
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The appellate court below, therefore, by 
its judgment and order D/- 20-7-74 remand- 
ed the case to the trial court for a fresh 
trial according to law. On remand the 
trial court accordingly decided the case 
afresh. It dismissed the suit for eject- 
ment but decreed the suit for arrears of 
rent from 1-5-58 to 31-10-1968. On issue 
No. 10 it recorded a finding that there did 
exist relationship of landlord and tenant 
between the parties to the suit. From 
that decree an appeal was filed by the de- 
fendants. A Cross-objection was preierr- 
ed by the plaintiff. The undermention- 
ed four points were urged and pressed 
before the appellate court below:— 

1. Whether the relationship of landlord 
and tenant exists between the parties? 

2. Whether the permission granted by 
the Control of Rent and Eviction Officer 
under S. 3 of the U. P. Control of Rent 
me Eviction Act 1947 was validly grant- 
ed? 

3. Whether the notice of eviction under 
S. 106 of the Transfer of Property Act was 
a valid notice? 

4. Whether the respondents should be 
granted damages for use and occupation 
during the pendency of the suit and sub- 
sequent to it? 

3. So far as point No. 1 was concern- 
ed, the appellate court below concurred 
with the finding ofthe trial court and held 
that there did exist a relationship of 
landlord and tenant between the parties. 
On point No. 2 the finding of the appellate 
court below was that the permission 
granted by the Rent Control and Evic- 
tion Officer to institute the suit for evic- 
tion of defendants was valid. While dis- 
cussing point No. 3 the appellate court 
below observed that the notices under 
S. 106 given to each of the defendants 
1, 2 and 3 by the plaintiff on 30-7-1968 
were received back by the plaintiff with 
Separate endorsements on them. On 
notice Ex. 10 addressed to Shakir, ‘the 
endorsement is ‘refused’. On notice Ex. 
12 addressed to Yousuf, the endorsement 
is ‘refused’, On notice Ex. 11, address- 
ed to Zakir, the endorsements made from 
31-7-1968 to 6-8-1968 were that the ad- 
dressee had not met and had gone out 
and his outstation address was not known. 
It was pointed out that the notice was re- 
fused by two of the co-tenants and thus 
the notice dated 30-7-1968 under S. 106 
of the Transfer of Property Act must be 
deemed to be served on them and it 
Should also be deemed to be served on 
the entire body of co-tenants, The dupli- 
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cate of the notice dated 27-8-1968 filed by 
the plaintiff was held not to have been 
proved. It was urged on behalf of the 
defendants before the appellate court 
below that the earlier notice dated 30-7- 
1968 must be held to have been waived 
because of another notice dated 27-8-1968. 
The appellate court below repelled this 
contention by observing that if the latter 
notice had been produced or properly 
proved, it could have been known if it 
showed any intention or the act on the 
part of the respondent No. 1 (plaintiff) to 
waive the first notice. Hence it was held 
that the second notice given on 27-8-1968 
did not amount to waiver of the first 
notice. It was, therefore, held that the 
tenancy was duly determined on the expiry 
of the period of first notice and thatthe said 
first notice was valid. With regard to point 
No. 4 the finding recorded by the ap- 
pellate court below was that the rate of 
rent was Rs. 4.00 per month and the 
learned Munsif should have granted 
damages for use and occupation in addi- 
tion to the decree for arrears of rent at 
the said rate up to the date of the institu- 
tion of the suit as also for the period till 
the possession was not delivered to the 
plaintiff. The appeal filed by the said 
defendants was, therefore, dismissed and 
the cross-objection allowed. Thus the 
suit was also decreed for eviction and 
damages for use and occupation in addi- 
tion to the decree for arrears of rent al- 
ready granted by the trial court. Aggriev- 
ed, the defendants have now come up to 
this Court on second Appeal, 


4, For the appellants only two points 
were urged before me: (1) that the notice 
under S. 106 of the Transfer of Property 
Act given by the Plaintiff on 30-7-1968 
had not been served on Shakir, Zakir and 
Yousuf inasmuch as there was no endorse- 
ment of refusal on any of the envelopes 
containing the said notices; (2) that since 
no notice was served on Zakir, the ten- 
ancy was not properly determined and 
the relief for ejectment could not, there- 
fore, be granted. I find no merits in 
either of these points. 


5. In support of this first contention the 
learned counsel forthe appellants refer- 
red me to the finding recorded by the trial 
court on issue No. 7. The learned Munsif 
in his judgment dated 14-2-1975 had ob- 
served as follows :— 


“There is no endorsement of refusal by 
the Postal and Telegraph Depertment so 
that a presumption of service could be 
drawn in favour of the plaintiff as aga- 
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inst the defendants. Rather on the other 
side, the endorsement on these notices 
runs to the effect that the addressees are 
out of station and ‘not met’. Even if the 
plaintiff claims endorsement of refusal, he 
should and ought to have proved by pro- 
per evidence, in a case like this where the 
plaintiff has not proved with consistent 
evidence that actually the notices were 
sent and dropped to reach to the defen-~ 
dants,” 

The appellate court below, however, had 
Observed as follows :— 

“On notice Ex 10 which was addressed 
to ‘Shakir, the endorsement is ‘Refused’, 
Earlier on 31-7-1968 and 1-8-1968 the 
endorsement of the postal authorities was 
that the addressee had not met. On 
notice Ex, 12 addressed to Yusuf the en- 
dorsement dated 2-8-1968 is ‘refused’ 
whereas on 31-7-1968 and 1-8-1968 the 
endorsement is that the addressee had not 
met. On notice Ex. 11 addressed to Zakir 
the endorsement from 31st July 1968 to 
6-8-1968 is that the addressee had not met 
and bad gone out and his outstation ad- 
dressisnot known. The counsel for the 
appellants had thus wrongly noted on 
notices Exs. 10 and 12 ‘No endorsement of 
refusal’, This fact is also wrongly men- 
tioned in the lower Court’s finding.” 

6. I have perused those notices. On 
the notice addressed to Shakir Ex. 10, 
there is an endorsement ‘refused’ dated 
2-8-1968. There is also another endorse~ 
ment ‘refused’ in red ink. Similarly on 
the notice addressed to Yusuf there is an 
endorsement of ‘refused’ dated 2-8-1968 
and another endorsement of ‘refused’ in 
red ink. So far as notice despatched to 
Zakir is concerned, there is an endorse- 
ment to the effect that the addressee had 
gone out and it was not known as to when 
he would return. There is another en- 
dorsement of ‘left? on the same notice, 
The plaintiff had, in his deposition before 
the trial court, stated that the notices 
sent to Shakir, Zakir and Yousuf were 
returned to him by the postal authorities, 
He had filed those notices which he had 
sent to the said addressees by registered 
A. D. post. This statement of the plain- 
tiff is not challenged. The appellate 
court below was, therefore, justified in re- 
versing the finding of the trial court and 
it had correctly held that the notices 
under S. 106 ofthe Transfer of Property 
Act dated 30-7-1968 should be deemed to 
have been served on Shakir and Yousuf. 
Zakir, Shakir and Yousuf, who were ar- 
rayed as defendants 1,2 and 3 respective~ 
ly, had in their writen-statement plead- 


1977 


ed that they had taken the accommoda- 
tion in question on rent about thirty 
years ago. Their tenancy was thus joint. 
It was laid down in Kanji Manji v. The 
trustees of the Port of Bombay (AIR 1963 
SC 468) that a notice to one of the joint 
tenants is sufficient. In the instant case 
notice under S. 106 of the Transfer of 
Property Act determining the tenancy of 
defendants 1, 2 and 3 was given by the 
plaintiff on 30-7-1968. The notices were 
sent separately to the defendants 1, 2 and 
3 by registered post. The notice was 
however returned refused by the defen- 
dants 2 and 3 as is borne out from the 
enforcement of refusal referred to here- 
inabove. The notice addressed to Zakir 
was returned as he was out of station. In 
Ganga Ram v. Phulwati (AIR 1970 All 
446) (FB) a Full Bench of this Court has 
held that where the registered envelope 
contains a correct address of the tenant and. 
the addressee either cannot be met or re- 
fuses to take notice there appears to be 
No reason why the notice should not be 
deemed to have been properly served on 
the addressee. A presumption of service 
of such notice can be raised under S. 114 
of the Evidence Act as also under S. 27 
of the General Clauses Act. In the pre- 
sent case the notice under S. 106 of the 
T. P, Act should, therefore, be deemed or 
presumed to have been served on the said 
persons and their tenancy was validly 
determined thereby. It was, however, 
urged on behalf of the appellant that in- 
asmuch as the plaintiff gave another 
notice dated 27-8-1969, the earlier notice 
dated 30-7-1968 stood waived. In sup- 
port of his contention the learned coun- 
sel for the appellant referred me to the 
averments made in the plaint. I find no 
force in this contention. No doubt it has 
been stated in the plaint that a notice 
dated 27-8-1968 had also been given by 
the plaintiff to the defendants’1 to 3 but 
that fact was not accepted by the defen- 
dants. The defendants denied to have 
received any notice dated 27-8-1968. The 
alleged notice dated 27-8-1968 had also 
not been proved. Its contents cannot, 
therefore be ascertained. Waiver of 
notice determining the tenancy is not an 
unilateral act depending upon the choice 
or election of one of the parties. Waiver 
is contractual and, it is not open to one of 
the parties to choose or elect to waive the 
notice to quit. In the instant case the 
subsequent notice dated 27-8-1968 said 
to have been given by the plaintiff was 
not proved in accordance with law. The 
defendants had asserted that they had 
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not received that notice. In these cir- 
cumstances the question of waiver of the 
notice dated 30-7-1968 could not arise. 

7. No other point was pressed. 

8. At the end, it was urged that the 
contesting defendants may be given three 
months time to vacate and deliver vacant 
possession of the accommodation in ques- 
tion to the plaintiff. The learned Coun- 
sel for the plaintiff-respondent submitted 
that the plaintiff will have no objection 
to the grant of a reasonable time to the 
defendants to vacate the premises. 

§. In the result, the appeal fails and is 
dismissed with costs. The defendants 
are allowed three months time from today 
to vacate and deliver vacant possession of 
the accommodation in suit to the plain- 
tiff, 

Appeal dismissed. 
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Pramod Kumar Tiwari, Petitioner v. 
Badri Narain Pandey and others, Opp- 
osite Parties, 


Civil Misc. Writ No. 271 of 1976, D/- 
7-7-1977. 
(A) Constitution of India, Art. 226 — 


Certiorari — Unsustainable orders de- 
priving tenant of his lawful possession 
secured under Rent Control Act, without 
notice — Orders quashed under Art. 226 
—- U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) S. 14). 

Where, after the possession of the peti- 
tioner of certain shop was  regularised 
under S. 14 of U. P. Act 13 of 1972 the 
Rent Control Authority expressly finding 
ihat the accommodation had been let out 
zo the petitioner by the respondent- 
landlord, the petitioner-tenant jis arpi- 
trarily deprived of his possession on the 
representation of the landlord by the 
orders of the Additional District Magis- 
trate and City Magistrate, without any 
notice and behind his back, after the 
order under S. 14 had become final, the 
order of the Addl, District Magistrate is 
manifestly erroneous and without legal 
justification. In those circumstances, the 
orders depriving the petitioner of his law- 
ful possession, were wholly unsustainable 
and must be quashed in a petition under 
Art. 226 of the Constitution. 

(Para 3) 
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(B) Constitution of India, Art. 226 — 
Orders that can be passed under Art, 226 
— Consequential relief -— Petitioner arbi- 
trarily deprived of his possession of 
tenanted accommodation without notice 
and behing his back by orders of Rent 
Control Authorities — Directions given by 
High Court under Art. 226 to restore 
status quo while quashing those orders — 
{U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 14). 


Where the petitioner tenant protected 
by the Rent Control Act, was capriciously 
and arbitrarily deprived of tis accom- 
modation to which he was fully entitled 
by virtue of a legal order passed in pro- 
ceedings under S. 14 of U. P. Act 13 of 
1972, without notice and behind his back, 
by orders of Addl. District Magistrate 
and City Magistrate, it was a case where 
the wrong inflicted upon the petitioner 
cannot be adequately redressed until he 
was put back in possession of the accom- 
modation, and the High Court under 
Art. 226, while quashing the unsustainable 
orders, was competent to grant such con~ 
sequential relief to redress the hardship 
suffered and restore the status quo. 
(Directions issued to restore the status 
quo, while quashing the orders depriving 
the petitioner under Art. 226). 

(Paras 4, 5) 


The language of Art. 226 is advisedly 
wide and confers ample power on the 
High Court to afford complete relief to 
a party which has made out a case for 
exercise of the writ jurisdiction, Apart 
from issuing writs in the nature of hab- 
eas corpus, prohibition, quo warranto and 
certiorari, it also confers a power of 
issuing suitable directions or orders to 
any person or authority. When it comes 
to issuing a direction, the remedy is not 
confined to be exercised against an au- 
thority. It can with equal force be issu~ 
ed against a person. The jurisdiction of 
the High Court under Art. 226 is not to 
be narrowly construed by equating it with 
jurisdiction of the English Courts to issue 
prerogative writs. (Para 4) 


Jt is commonplace that sometimes in 
order to give adequate relief to an ag- 
grieved petitioner it becomes imperative 
that some kind of consequential relief be 
also granted. This is precisely the reason 
why the High Courts are entitled “to 
mould the relief to meet the peculiar and 
complicated requirements” of a case. AIR 
1966-SC 81 and AIR 1964 SC 1006, Rel. on. 

(Para 5) 


~~ 
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A. LR. 
Cases Referred: Chronological Paras 
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R. C. Singh, for Petitioner; S. C., for 
Opposite Parties. 

M. N. SHUKLA, J:— By means of 
this writ petition under Art. 226 of the 
Constitution the petitioner has prayed 
for quashing of the orders dated 27-10- 
1975 and 28-10-1975 passed by respon- 
dents Nos. 3 and 2 respectively whereby 
the lock placed by the petitioner over the 
accommodation alleged to be in his 
tenancy was opened and he was depriv- 
ed of possession. 

2. The short facts of the case are that 
the petitioner had been in occupation of 
shop No. 35, Bahadurganj, Allahabad since 
the year 1971. After the enactment of 
the U. P. Urban Buildings (Regulation 


of Letting, Rent & Eviction) Act, 1972 
(U. P. Act No. 13 of 1972) (hereinafter 
to be referred to as the Act) the peti- 


tioner applied under S. 14 thereof for his 
possession being regularised. His case 
was that he had been in possession with 
the consent of the landlord and, there- 
fore, his possession should be deemed to 
be in the capacity of a tenant of such ac- 
commodation. In the same application 
the petitioner had also made a prayer for 
allotment of the accommodation jn his 
favour. The application was resisted by 
the landlord respondent No. 1 and the 
Rent Control and Eviction Officer on 
21-7-1975 gave the benefit of S. 14 to the 
petitioner. It was expressly found in that 
order that the accommodation had been 
let out to the petitioner by respondent 
No. 1 and that the petitioner’s possession 
over the same had commenced in June 
1971 and had continued without interrup- 
tion. It appears thag subsequently the 
landlord, respondent No. 1, approached 
the Additional District Magistrate (City) 
Allahabad with a representation that the 
said accommodation remained locked for 
eleven months and was no longer occupi- 
ed by the petitioner, hence, suitable orders 
may be passed for breaking open the 
lock and putting respondent No. 1 in pos- 
session thereof. Without any notice to 
the petitioner and behind his back the 
Additional District Magistrate passed the 
impugned order. Pursuant to that order 
the City Magistrate, Allahabad (respon< 
dent No. 2) broke open the lock of the 
shop in dispute on 30-1-1975 and handed 
Over possession to the landlord, respon- 
dent No. I. 

3. In our opinion the impugned order 
is manifestly erroneous and without a 
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veneer of legal justification. The counsel 
for the respondents were unable to refer 
to any provision of law under which such 
order may be possibly upheld. It appears to 
have been passed bythe Additional Dis- 
trict Magistrate in a most capricious and 
arbitrary manner. The enormity of the 
conduct of respondent No. 1 is borne out 
by the fact that those proceedings were 
taken surreptitiously, behind the back of 
the petitioner and by suppression of the 
order dated 21-7-1975 (Annexure 1) pass- 
ed under S. 14 of the Act to which both 
the petitioner and respondent No. 1 were 
parties, It is significant that respondent 
No. 1 had never challenged the order 
passed under S. 14 of the Act and the 
Same was allowed to become final be- 
tween the parties, In these circumstances 
the impugned orders are wholly unsus- 
fainable and must be quashed. 


4. The petitioner has, however, also 
prayed for a writ in the nature 
of mandamus or any other writ, 
direction or order commanding res- 
pondents Nos. 2 and 3 to restore 
possession of the shop in dispute to 
the petitioner. From the facts mentioned 
above the conclusion cannot be escaped 
that the petitioner was thrown out of .the 
Shop in dispute in an illegal manner and 
has thereby suffered incalculable hard- 
Ship. In a case like this the wrong inflict- 

d upon him cannot be adequately redress- 
ed until he is put back in possession of 
the accommodation to which he was fully 
entitled by virtue of a legal order passed 
In proceedings under S. 14 of the Act. We 
have no doubt that in exercise of its juris- 
diction under Art. 226 where it is estab- 
lished that arbitrariness has been per- 
petrated and the conscience of the Court 
is aroused, an appropriate direction can 
always be issued to redress the hardship 
suffered by the petitioner and restore the 
Status quo ante. The language of Art. 
226 of the Constitution is advisedly wide 
and confers ample power on the High 
Court to afford complete relief to a party 
which has made out a case for exercise 
of the writ jurisdiction. Apart from is- 
suing writs in the nature of habeas cor- 
pus, prohibition, quo warranto and cer- 
tiorari, it also confers a power of issuing 
suitable directions or order ta any person 
or authority. When it comes to issuing a 
direction, the remedy is not confined to be 
exercised against an authority. It can 
with equal force be issued against a 
person. ._ The law is now settled by the 
pronouncements of the Supreme Court 
that the jurisdiction of the High Court 
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under Art. 226 of the Constitution is not 
to be narrowly construed by equating it 
with the jurisdiction of the English courts 
to issue prerogative writs. The power of 
the High Court under Art. 226 to issue 
directions or orders was explained by the 
Supreme Court in Dwarka Nath v. 
I. T. Officer, AIR 1966 SC 81. It was ob- 
Served (at pp 84, 85 of ATR). 

"This article is couched in compre- 
hensive phraseology and it ex facie con- 
fers a wide power on the High Courts to 
reach injustice wherever it is found. The. 
Constitution designedly used a wide lan- 


guage in describing the nature of 
the power, the purpose for which 


and the person or authority against 
whom it can be exercised. It can issue 
writs in the nature of prerogative writs 
as understood in England, but the scope 
of those writs also is widened by the use 
of the expression “nature”, for the said 
expression does not equate the writs that 
can be issued in India with those in Eng- 
land, but only draws an analogy from them. 
That apart, High Courts can also issue 
directions, orders or writs other than the 
prerogative writs, It enables the High 
Courts to mould the reliefs to meet the 
peculiar and complicated requirements of 
this country. Any attempt to equate the 
scope of the power of the High Court 
under Art. 226 of the Constitution with 
that of the English Courts to issue pre- 
rogative writs is to introduce the unneces- 
sary procedural restrictions grown over 
the years in a comparatively small coun- 
try like England with a unitary form of 
“Government to a vast country like India 
functioning under a federal structure. 
Such a construction defeats the purpose 
of the article itself.” 


5. It is commonplace that sometimes 
in order to give adequate relief to an 
aggrieved petitioner it becomes impera- 
tive that some kind of consequential re- 
lief be also granted. This is precisely the 
reason why in the language of the Su- 
preme Court the High Courts are entitled 
‘to mould the relief to meet the peculiar 
and complicated requirements” of a case. 
The question has, for instance, arisen in 
those matters where orders relating to 
the assessment of sales-tax have been 
challenged. In State of Madhya Pradesh 
v. Bhailal Bhai, AIR 1964 SC 1006 the 
facts were that the assessment of tax 
under the impugned notification had been 
held invalid -by the High Court. A por- 
tion of the tax, however, assessed - had 
already been deposited by the petitioners. 
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Apart from quashing the order by a writ 
of certiorari, a writ of mandamus was 
also issued by the High Court command- 
ing -the State of Madhya Pradesh to re- 
fund the amount illegally collected. The 
order directing the refund of tax was up- 
held by the Supreme Court and Das 
Gupta, J. observed: (at p. 1011 of AIR) 


“We see no reason to think that the 
High Courts have not got this power. If 
a right has been infringed — whether a 
fundamental right or a statutory right — 
and the aggrieved party comes to the 
Court for enforcement of the right it will 
not be giving complete relief if-the Court 
merely declares the existence of such 
right or the fact that that existing right 
has been infringed. Where there has been 
only a threat to infringe the right, an order 
commanding the Government or other 
statutory authority not to take the action 
contemplated would be sufficient. It has 
been held by this Court that where there 
has been a threat only and the right has 
not been actually infringed an applica- 
tion under Art. 226 would lie and the 
courts would give necessary relief by 
making an order in the nature of injunc- 
tion, It will Hardly be reasonable to say 
that while the court will grant relief by 
such command in the nature of an order 
of injunction where the invasion of a 
right has been merely threatened the 
court must still refuse, where the right 
has been actually invaded, to give the 
consequential relief and content itself 
with merely a declaration that the right 
exists and has been invaded or with mere- 
ly quashing the illegal order made.” 


We are fully satisfied that the case in 
hand is a fit one for issuing directions to 
respondents Nos. 2 and 8 to restore the 
Status quo ante, 


6. For the reasons stated above this 
writ petition is allowed with costs. The 
impugned orders dated 27-10-1975 and 
28-10-1975 passed by respondents Nos. 3 
and 2 respectively are quashed. We fur- 
ther direct that respondents Nos. 1, 2 and3 
shall forthwith restore possession of the 
accommodation in dispute to the peti- 
tioner, 


Petition allowed. 
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Prem Prakash Gupta, Appellant v. 
Union of India and another, Respondents. 

Second Appeal No. 3223 of 1967, D/- 
6-7-1977.*. 

(A) Railways Act (1890), S. 77 (prior te 
amendment in 1961) and S..78-B (as am- 
ended in 1961) — Scope and applicability 
—- Consignment booked on 27-12-1961 — 
Suit for non-delivery of goods filed on 
22-3-1966 — “New S. 78-B would apply 
and not old S. 77. 


In view of S. 78-B (as amended in 1961) 
notice has to be sent to any one of the 
three railway administrations namely, the 
railway administration owning the book- 
ing station, that owning the destination 
station and the third one owning the 
railway on which loss, destruction, de- 
terioration or damage took place. 

(Para 6) | 

There is no statutory provision in the 
Railways Act which might provide ‘that 
the requirement of giving a proper 
notice, whether under the old S. 77 or 
under the new S. 78-B of the Railways 
Act, would form a part of a contract be- 
tween the railway and the consignor or 
the consignee of the goods contracted to 
be carried to the destination station by 
the railway administration. If no notice 
is given, then the parties cannot be held 
to be in breach of the contract but the 
suit will not lie because of the failure to 
comply with the statutory requirement. 

(Para 8) 

The old S. 77 did not create any kind 
of a substantive right and obligations be- 
tween the parties. The provision was 
merely procedural and, therefore, when 
on 1-1-1962, it was replaced by $S. 78-B, 
no substantive rights and obligations 
created by the repealed S. 77 remained 
intact and unaffected by the enactment 
of the new provision. If S. 77 was mere- 
ly procedural, then the procedure which 
was in operation on the date of the suit 
would govern the suit. (Para 11) 


Where, therefore, a suit for price’ of 
goods and for loss of profits on account 
of non-delivery of goods was filed by 
consignee on 22-3-1963 when undoubtedly | 
S. 78-B was in operation, and a prior 
notice of claim was properly served on 


*(Against judgment and decree of G. D. 
Srivastava 2nd Addl. Dist. J., Meerut, 
D/- °29-10-1966). 
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the Railway on which the destination 
station happened to be situated, to such 
a suit S. 78-B would be applicable and 
not the old S. 77 which ceased to have 
effect from 1-1-1962, irrespective of the 
fact that the consignment was booked on 
27-12-1961. Even if it were to be ac- 
cepted that it was an implied term of 
contract between the parties, that a notice 
would be served under the Railways Act, 
then as the so called implied term would 
pertain to a mere procedural matter, 
therefore, the new S. 78-B will, by the 
retrospectivity of its operation, wipe out 
the so called implied term. Case law dis- 
cussed, (Paras 11, 25) 
(B) Constitution of India, Art. 141 — 
Minority view — Binding effect of. 
Where the majority of the Judges of 
the Supreme Court expressly chose not 
to examine a particular issue and decid- 
ed the suit on certain other grounds, 
then the expression by the minority on 
such an issue can be said to have a bind- 


ing force on the courts. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2538 23 
ATR 1976 All 491 22 
AIR 1972 All 288 21 
AIR 1966 AH 16 24 
AIR 1962 SC 1879 19, 24 
AIR 1962 Madh Pra 374 20 
AIR 1962 Punj 262 (FB) . 13 
AIR 1961 SC 725 20 
AIR 1961 Pat 200 i 14 
AIR 1960 Cal 391 = I5 
AIR 1959 Punj 413 16 
AIR 1951 SC 253 LO, 13, 16 
AIR 1951 Sau 16 12 
AIR 1937 Lah 41 17 


Jagdish Prasad and S. M. K. Chaudhary, 
for Appellant; Gur Pratap Singh, for 
Respondents, 


JUDGMENT :— This second appeal 
arises out of a suit wherein the plaintiff 
initially claimed a certain amount for the 
non-delivery of goods which were en- 
trusted to the Railways for being dis- 
patched to him at Khekra, a Railway 
Station in the district of Meerut. During 
the pendency of the suit, a part of the 
consignment was delivered to the plain- 
tiff and, therefore, he reduced his initial 
claim to a lower amount. The brief facts 
are these :— 

On 27th December, 1961, M/s. Hindus- 
tan Steel Co. Ltd., Durgapur, booked a 
consignment of pig-iron from Durgapur 
Exchange Steel-yard, on the Eastern 
Railway. The destination was Khekra, a 
Railway Station on. S. S. Light Railway 
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in the district of Meerut. The railway 
receipt was sent to the plaintiff through 
the State Bank of India, Meerut end was 
handed over by the latter to the former 
after receiving full payment in respect of 
the consignment. The consignment was, 
however, not received till the first week 
of February, 1962. Notices under S. 77 
of the Railways Act and S. 80, C. P. C. 
were served but the consignment was not 
delivered. The plaintiff alleged that the 
non-delivery was due to the carelessness, 
negligence and misconduct of the railway 
Servants. A sum of Rs. 5,665.45 was 
claimed as costs of .the goods and Rupees 
2,000/- was claimed on account of the loss 
of profit which the plaintiff suffered as a 
result of the non-delivery of the goods in 
question. 


The total of the said two amounts 
worked to Rs. 7,665.45 but the plaintiff 
claimed Rs. 7,600/- only in round sum. 
As stated above, during the pendency of 
the suit, a part of the consignment was 
delivered to the plaintiff and, therefore, 
instead of the’ sum of Rs. 5,665.45 which 
had been initially claimed as costs of the 
goods, a sum of Rs. 2,481.44 was claimed 
as costs of the remaining undelivered 
consignment. The three defendants, in 
the suit were (1) Union of India (2) S. S. 
Light Railway Company Ltd., Saharan- 
pur and (3) The Hindustan Steel Com- 
pany Ltd., Durgapur, district Burdwan, 
West Bengal. The defendant No. 3 did 
not put in appearance and the suit pro- 
ceeded ex parte against it. The other two 
defendants contested the suit and, inter - 
alia, a plea was put in that the suit was 
bad on account of the absence of a valid 
notice under S. 77 of the Railways Act. 
Various other pleas were taken in dénial 
of the plaintiff’s claim but we are not 
concerned with the same in the instant 
appeal, 

2. The trial court framed the neces- 
sary issues and tried the suit. It held 
that the plaintiff was not entitled to claim 
the sum of Rs. 2,000/- as loss of profit but 
he was entitled to claim the sum of 
Rs. 2,481.44 as costs of the undelivered 
part of the consignment. However no 
decree could be passed in the suit in fay- 
Our of the plaintiffs as the trial couri held: 
that the service of notice under S. 77 of 
the Indian Railways Act had not been 
proved on the General Managers o7 the 
Eastern and the Northern Railways. The 
service of such a notice was, however, 
held to be proved in the case of S, S. 
Light Railway. On these findings, the 
suit was dismissed. The plaintiff went 
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up in appeal and the lower appellate 
court dismissed the appeal and affirmed 
the trial court’s decree. The plaintiff has 
Now come up in the instant second appeal 
and in support thereof, I have heard Sri 
Rajeshwari Prasad and in opposition, Sri 
Gur Pratap Singh has made his submis- 
sions. The only point involved in the 
appeal is whether the plaintiff's suit was 
rightly dismissed on the ground that no 
notice under S. 77 was proved to have 
been served on the General Managers of 
the Eastern and the Northern Railway. 


3. Old S. 77 of the Indian Railways Act 
laid down as under :— 


“A person shall not be entitled to a re- 
fund of an overcharge in respect of ani~ 
mals or goods carried by railway or to 
compensation for the loss, destruction of 
deterioration of animals or goods deliver~ 
ed to be so carried, unless his claim to 
the refund or compensation has been pre~ 
ferred in writing by him or on hig behalf 
to the railway administration within six 
months from the date of the delivery of 
the animals or goods for carriage by rail- 
way.” 

4. By the Indian Railways (Amend~ 
ment) Act, 1961 old 5. 77 was replaced 
by new S. 78-B which lays down as 
under :— 


“78-B, Notification of claims to refunds 
of overcharges and to compensation for 
losses. A person shall not be entitled to 
a refund of an overcharge in respect of 
animals or goods carried by railway or 
to compensation for the loss, destruction, 
damage, deterioration or non-delivery of 
animals or goods delivered to be so car- 
ried, unless his claim to the refund or 
compensation has been preferred in writ~ 
ing by him or on his behalf— ; 

(a) to the railway administration to 
which the animals or goods were deliver~ 
€d to be carried by railway, or 

(b) to the railway administration on 
whose railway the destination station lies, 
or the loss, destruction, damage or de- 
terioration occurred, 

within six months from the date of the 
delivery of the animals, or goods for car~ 
riage by railways: 

Provided that any information demand- 
ed or inquiry made in writing from, or 
any complaint made in writing to, any 
of the railway administrations mentioned 
above by or on behalf of the person within 
the said period of six months regarding 
the non-delivery or delay in delivery of 
the animals or goods with - particulars 
sufficient to identify, the consignment of 


such animals or goods-shall, for the pur- 
poses of this section, be deemed to. be a. 
claim to the refund or compensation.” 


5, The new provision came into effect 
on ist January, 1972. It has been argued 
on behalf of the respondents and the 
argument was accepted in the courts be- 
low that the consignment was admittedly, 
booked on 27-12-1961, therefore, the con- 
tract between the parties. took place on 
the said date and the old law namely, 
S. 77, would govern the incidents of the 
said contract. On the other hand, it has 
been argued on behalf of the appellant 
that as the breach of the contract, name- 
ly, the non-delivery of the consignment, 
took place after ist January, 1962 and 
the suit itself was filed on 22nd March, 
1963, therefore, the new law namely, Sec- 
tion 78-B, would be applicable to the facts 
of the instant case. If the new law be 
held to be applicable, then as the notice 
has been admittedly held by the courts 
below to have been served on the S S. 
Light Railway on whose line the destina- 
tion station lay, therefore, there was com- 
pliance with the requirement of S. 78-B 
and the fact that no notice was proved to 
have been served on the General Mana- 
gers of the Eastern and the Northern 


‘Railway was of no consequence. 


I may here first deal with an aspect of 
the. matter which touches on the inter- 
pretation of the new S. 78-B. The lower 
appellate court has expressed its opinion 
though somewhat half-heartedly that in 
case the destination station lies on a rail- 
way which is owned by a body which is 
different from the one which owns the 
railway at the booking station, then 
notice under S. 78-B should be separate- 
ly sent to the owners owning the railways 
at different stations. In my opinion, this 
interpretation cannot be sustained on the 
language of S. 78-B. The new provision 
was enacted with a view to soften and 
mitigate the requirement embodied in the 
old S. 77 whereby notices had to be sent 
to each Railway Administration. The ex- 
pression “Railway Administration” has 
been defined in S. 3(6) of the Railways 
Act as follows: 

t" “Railway administration” or “ad- 
ministration”, in the case of a railway ad- 
ministered by the Government means the 
manager of the railway and -includes the 
Government and in the case of a railway 
administered by a railway company means 
the railway company.” 

6. The purpose of the amendment 
effected by the Amendment : Act of 1961 
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was to enable the claimant to. serve one 
notice only either on the railway admin- 
istration owning the railway at the book- 
ing station or on the railway administra- 
tion owning the railway on whose line 
the destination station lies or in case the 
claimant knew the place where the loss, 
‘destruction, damage or deterioration oc- 
curred, then on the railway administra- 
tion which owned the railway where the 
loss, damage, destruction or deterioration 
took place. Thus the new S. 78-B gives a 
choice to the aggrieved person to serve 
notice on any: one of the three railway 
administrations. . The lower appellate 
court acted in contravention of the well 
known rules of interpretation when it 
sought to put its own gloss on a provision 
whose language is absolutely clear and 
unambiguous. By the interpretation which 
the lower appellate court put on S. 78-B, 
it would be incumbent on the aggrieved 
person to give two notices where the 
ownership of the railway at the booking 
Station and at the destination station be- 
longs to separate owners. . 

However, the section as it stands, does 
not at all advert to the question of the 
ownership of the railway administrations 
and does not say that in the case of dif- 
ferent ownership, notices must be sent 
separately to each of the different owners. 
On a plain reading of the section, it is 
clear that notice has to be sent to one of 
the three railway administrations who 
may come into the picture, namely, the 
railway administration owning the book- 
ing station, that owning the destination 
station and the third one owning the rail- 
way on which loss, destruction, deterio- 
ration or damage took place. In my view, 
therefore, in the instant case, if it be 
held that the new provision contained in 
the new S. 78-B would be applicable then 
the plaintiffs suit has to be decreed inas- 
much as it is the findings of both the 
courts below that a notice of claim was 
served on the S. S. Light Railway on 
which the destination station happened to 
be situated. 

7. However, the more difficult ques- 
tion to be decided is whether in the facts 
of the instant case, the claimant was to 
serve notices on different railway ad- 
ministrations under the old S. 77 or it 
was open to him to serve only one notice 
on one of the three railway administra- 
tions as required by the new S. 78-B. The 
contract undoubtedly took place before 
the new provision came into force as 
stated above, the consignment was book- 
€d'on 27th December, 1961 but the breach, 
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curred after lst January, 1962 when the 
new provision contained in S. 78-B be- 
came effective. The suit itself was filed 
on 22nd March, 1963 when undoubtedly 
the new provision stood enforced. The 
lower appellate court has observed :— 


“The settled and the general principle 
foverning contracts is that every contract 
should be deemed to have been made 
with reference to the law in force at the 
time of its making. Laws which subsist 
at the time when a contract is made, form 
part of the contract and the parties should 
be deemed to have entered into a con- 
tract accepting these terms ... 
ae ae ee All rights and obligations 
arising under a contract are determined 
by the law in force at the time when it is 
entered into.” 


8. In my opinion, this statement does 
not lay down the correct law. It is true 
that sometimes by. statute certain terms 
are held to be incorporated in contracts 
but this is so only when by statutory 
enactment, certain terms and conditions 
are made the part of the contract. There 
is no statutory provision in the Railways 
Act which might provide that the re- 
quirement of giving a proper notice, whe- 
ther under the old S. 77 or under the new 
5. 78-B of the Indian Railways Act, would 
form a part of a contract between the 
railway and the consignor or the con- 
signee of the goods contracted to be 
carried to the destination station by the 
railway administration. The fact that the 
statute Imposes certain requirements to 


_be fulfilled before as suit can be filed 


against the Govt. or its officials or against 
the Union of India owning the different 
railway administrations, does not mean 
that the statutory requirement itself be- 
Comes a part of the contract between the 
parties. 


For example, when a notice under Sec- 
tion 80, C. P. C. has to be served before 
a suit is filed against the Government or 
its officer, it cannot be contended that in 
every contract to which the Government 
or its officer is a party, it should be deem- 
ed to be an implied term of the contract 
that such a notice will have to be served 
before the institution of the suit. The 
notice has to be served on account of the 
requirement of law and if such a notice 
is not served, then the suit is bad on ac- 
count of the failure to comply with the 
requirement of law and it will not be 
bad on account of any breach of contract 
or any .so called implied condition. IJ 
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gard to a notice under S. 77 of the Indian 
Railways Act. If no notice is given, then 
the parties cannot be held to be in breach 
of the contract but the suit will not lie 
because of the failure to comply with the 
statutory requirement. 


9. The lower appellate sie has fur- 
ther observed that the question of giving 
notice is not merely a matter of proce- 
dure, It has held that “The requirement 
of giving a notice is a matter of substan- 
tive law and cannot be said to he a matter 
of procedure only.” I have to examine 
the correctness of this proposition. 


10. In State of Seraikella v. Union of 
India (AIR 1951 SC 253), the question was 
whether a suit which had been filed on 
16th January, 1950 by a Ruler of an 
Orissa State in the Federal Court of India 
against the Dominion of India and the 
Province of Bihar was entertainable by 
the Supreme Court when the latter came 
into existence as a result of the enact- 
ment of the Constitution of India. Vari- 
ous pleas were taken in defence ques- 
tioning the maintainability of the suit and 
issues were struck on the basis of the 
said pleas. Mahajan, J., held that the 
suit was maintainable but the other 
learned Judges held that the Supreme 
Court had no jurisdiction to entertain the 
suit, Issue No. 5 struck in the suit was 
_ “whether the suit is maintainable in view 
of the absence of the requisite notice to 
the defendant under S. 80 of the Civil 
PoC?" 


The majority opinion did not express 


any opinion on this issue but the minority. 


opinion, ag expressed by Mahajan J., did 
examine this issue and answered it in the 
negative. In my view, in a situation 
where the majority of the Judges of the 
Supreme Court expressly chose not to 
examine a particular issue and decided 
the suit on certain other grounds, then 
the expression by the minority on such 
an issue can be said to have a binding 
force on the courts in India. In this view 
of the matter, I think the observations 
made by Mahajan J., are binding on me. 
That learned Judge laid down as fol- 
lows :— 

"Section 80 does not define the rights 
of parties or confer any rights on the 
parties. It only provides a mode of pro- 
cedure for getting the relief in respect of 
a cause of action. It is a part of the 
machinery for obtaining legal rights, i.e. 
machinery as distinguished from its pro- 
ducts. Vide Poyser y, Minors.” 
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11. In my view, in view of the said 
statement of .law, the lower appellat 
court was wrong in thinking that 5. 77 of 
the Indian Railways Act created any kind 
of a substantive right and obligations be- 
tween the parties. The provision was 
merely procedural and, therefore, when 








ly procedural, then the procedure which 
Was in operation on the date of the suit 
would govern the suit. On the date when 
the suit was filed, undoubtedly S. 78-B 
was in operation and, therefore, the said 
provision would be -applicable to such a 
suit and not the provision contained in 
the repealed S. 77 which ceased to have 
effect from ist January, 1962. The lower 
appellate court itself recognised that pro- 
cedural amendments or enactment have 
a retrospective operation. 

In this view of the matter, even if it 
were to be accepted that it was an im- 
plied term of contract between the par- 
ties, that a notice would be served under 
the Railways Act, then as the so called 
implied term would pertain to a mere 
procedural matter, therefore, the new 
5. 78-B will, by the retrospectivity of .its 
operation, wipe out the so called implied 
term. Of course, I haye already held 
that the requirement of giving a notice 


‘ander S. 77 could not be deemed to be 


an implied term of the contract but I am 
holding that even if I am wrong in my 
thinking, still, the implied term would 
not be that a notice would have to he 
served on the railway administrations 
under S. 77 but the implied term would 
be that as the requirement of notice is a 
procedural matter, therefore, such a 
notice would have to be served as would 
be required to be served on the date 


. when the suit is instituted. 


12. In Ishmal Haji v. Gondal Rly. (AIR 
1951 Sau 16), a Division Bench laid down 
as follows :— 

“As regards notice under S. 80 the 
court has to see as to what the law was 
on the date of the suit. If the plaintiff 
wanted to make the Jodhpur Railway 
liable he ought to give notice under S. 80 
and further a fresh notice after its 
merger.” 

13. In Union of India v. Landra Engi- 
neering and Foundry Works (AIR 1962 
Punj 262) (FB), a Full Bench of the said 
Court followed the law laid down by 
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- Mahajan, J. in the aforesaid Supreme 
Court pronouncement reported in AIR 
1951 SC 253. 


14. In Bhagwan Lal v. Union of India 
(AIR 1961 Pat 200), a learned Judge of 
the said court observed as under: 

“Section 80 enacts only a rule of pro- 
cedure, and the object of the Legislature 
in requiring the notice under the section 
is to afford the defendant an opportunity 
to reconsider his position with regard .to 
the claim made, and to make amends or 
settle the claim, if so advised, without 
recourse to the trouble and cost of litiga- 
tion.” 


15. In Niranjan Agarwala v. Union of 
India (AIR 1960 Cal 391), Division Bench 
laid down as under :-—~ ; 

“Notice under S. 80 is not a part of the 
plaintiff's cause of action although it is a 
condition precedent which must be plead- 
ed and, if necessary, proved, unless 
waived, before a suit can be instituted 
and maintained against the Government,” 


16. In Ram Sundrj v. Collector, Lu- 
dhiana (AIR 1959 Punj 413), a learned 
Judge of the said court, following the law 
laid down by Mahajan, J. in AIR 1951 SC 
253 (supra) held that S. 80 only provides 
a mode of procedure for getting the re- 
lief in respect of a cause of action and 
that it does not define the rights of par- 
ties or confer any rights on them. 


17. In an old case reported in Hargu- 
lal Mal v. Mohammad Ata Elahi Khan 
(AIR 1937 Lah 41) it was observed with 
reference to S. 54, U. P. Court of Wards 
Act as follows :— 


“The wording is similar to that of 5. 80, 
Civil P. C. which requires two months’ 
notice to be given of a suit against the 
Secretary of State in Council. I find it 
stated in Chitaley and Annaji Rao’s Code 
of Civil Procedure that this section. (i. e. 
S. 80) like S. 79 enacts only a rule of pro- 
cedure. With this view I agree and after 


a prolonged search I have been unable to | 


find a suggestion in any case or text-book 
that an enactment requiring notice of 
legal proceedings to be given before the 
institution of such proceedings is a provi~ 
sion of substantive law.” 


18. The aforesaid cases, though they 
have held that S. 80, C. P. C. is a matter 
of procedure are apposite in connection 
with S. 77 of the Railways Act also. Sec- 
tion 77 certainly did not stand on a 
higher footing than S. 80, C. P. C. If Sec- 
tion 80 does not bring into existence sub- 
stantive rights and obligations between 
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the parties, much less could old S. 77 of 
the Railways Act bring into existence 
any substantive rights or obligations be- 
tween the parties. 

19. Learned counsel for the parties . 
have referred to certain other cases but 
so far as the present controversy is con- 
cerned, [ have not found much of as- 
sistance in the said cases. These cases 
are as follows: 

In Jethmull Bhojraj v. Darjeeling 
Himalayan Rly. Co. Ltd. (ATR 1962 SC 


- 1879), it was laid down that notice under 


the old S. 77 had to be given to every 
railway administration against whom the 
suit was eventually filed. It was also laid 
down that the notice under S. 77° should 
be construed liberally. 

20. In Union of India v. Haji Jiwa 
Khan: (AIR 1962 Madh Pra 374), it was 
laid down by a learned single’ Judge that 
notice under the old S. 77 was mandatory 
and such notice was necessary in all cases 
whether it was a case of deterioration, 
loss or non-delivery. Reliance was also - 
placed on AIR 1961 SC 725. 

21. In Union of India v. Bhagwat Ram 
(AIR 1972 All 288), it was laid down that 
S. 80 of the Railways Act {before its am- 
endment by Act 39 of 1961) was a provi- 
Sion relating to substantive law and not 
dealing with procedure of courts. Hence 
its amendment by the amending Act 39 of 
1961 was not retrospective. In the in- 
Stant case, we are not concerned with the 
old S. 80 of the Railways Act but with 
the old S. 77 of the Railways Act. 

22. In Union of India v. Firm Banshi- 
dhar Premsukh Das (AIR 1976 All 491), it 
was laid down that the notice under the 
old S. 77 was required to be served within 
six months so as to reach-the railway au- 
thority in the ordinary’ course of time 
within six months and that in consider- 
ing the effect of S. 140 (c) of the Railways 
Act the provisions of S. 142 (2) of the said 
Act had got to be considered. 


23. In State of Kerala v. General 
Manager, Southern Rly., Madras (AIR 
1976 SC 2538), it was laid down that a 
suit would not He against the manager of 
railway administration. It has to be 
brought against the owner of the Railway 
administration. Hence in the case of 
railway administration owned by the Cen- 
tral Government, the suit had to be 
brought against the Union of India.’ 

24. In Firm Deokishan Sri Gopal v. 
Union of India (AIR 1966 All 16), a learn- 
ed single Judge of this court laid down 
that where the consigned goods passed 


over different railway administrations: in 
transit, a notice to one of the railway ad- 
ministrations would meet the require- 
ments of the old S. 77. In my view, this 
statement is contrary to the law laid 
down in AIR 1962 SC 1879 (supra) where 
it was held that notice under the old 8. 77 
had to be given to every railway administra- 
tion against whom the suit was eventual- 
ly filed. However, the point is not mate- 
rial as I have held that the old S. 77 did 
not apply to the facts of the instant case. 









25. I am, therefore, of the view that 
S. 78-B applied to the facts of the case 
and in terms of the new enactment in the 
said provision, a notice served on the 
S. S. Light Railway by the plaintiff 
notifying his claim should be deemed to 
be satisfactory compliance with the man- 
atory provision of law contained in Sec- 
tion 78-B. The destination station was 
situated on the railway line owned by 
the said railway and, therefore, it was 
not material that the General Manager of 
the Eastern Railway and the Northern 
Railway were not separately served with 
the said notice. 


26. No other point was argued before 
me. I, therefore, allow the appeal, set 
aside the judgments and the decrees of 
the courts below and decree the plaintiff 
appellant’s suit for Rs. 2,481.44 with pen- 
dente lite and future interest at the rate 
of 6% per annum and with full costs 
throughout against the defendant-respon- 
dent No. 1, Union of India. The suit shall 
stand dismissed against the defendant- 
respondent No, 2, Hindustan Steel Com- 
pany Ltd. So far as the second respon- 
dent is concerned, the costs shall be as 
between the parties throughout. —- 

Appeal allowed. 
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Bhuwal, Petitioner v. Deputy Director 
of Consolidation, Pratapgarh and another, 
Respondents. 

Civil Misc. Writ No. 234 of 1976, D/- 
31~1-1977. 

(A) U. P. High Courts (Amalgamation) 
Order (1948), Para 14 — Provision is not 
in conflict with any provision of Constitu- 
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tion. — Constitution of India, Arts. 214, 
226, 227, 228, 230 and 231. 

The first proviso to paragraph 14 of 
the U. P. High Courts (Amalgamation) 
Order, 1948, is not in conflict with any 
provision of the Constitution and was not 
rendered invalid on that account on the 
coming. into force of the Constitution. 
AIR 1972 All. 200 (FB) and AIR 1976 SC 
331 Foll. (Para 8) 

The first proviso to paragraph 14, am~- 
ounts to no more than a statutory alloca- 


- tion of cases arising out of certain district 


to the Judges of the Allahabad High Court 
sitting at Lucknow and is in no fashion, 
in conflict with Arts. 214 226, 227 or 228 
or any other provisions of the Constitu- 
tion. (Para 5) 

(B) U. P. High Courts (Amalgamation) 
Order (1948), Para. 14 — Scope of — (Con- 
stitution of India, Art. 226). 

The jurisdiction and power of the Al- 
lahabad: High Court conferred on the 
Judges sitting at Lucknow under para- 
graph 14 of the U. P. High Courts (Am- 
algamation) Order, 1948 include the juris- 
diction and power under Art. 226 of the 
Constitution. AIR 1972 All. 200 (FB) Rel. 


on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 331 2, 3, 6, 7 
AIR 1972 All 200 (FB) 2, 5, 6, 7, 8 
AIR 1958 All 652 (FB) 7 


Brij Bhushan Paul, for Petitioner; S. C, 
for Respondents. 


YASHODA NANDAN, J.:— The follow- 
ing two questions have been referred to 
this Bench for its opinion: 


1. Whether the first proviso to Cl. 14 
of the U. P. High Courts (Amalgamation) 
Order, 1948, is in conflict with the pro- 
visions of the Constitution relating to the 
constitution and organization of the High 
Courts (namely, Arts. 214, 230, 231) and- 
the Scheme contemplated therein, and is 
saved by Art. 226 or Art. 372 or any 
other Article of the Constitution after its 
enforcement on 26-1-1950? 

2. Whether the jurisdiction and power 
of the Allahabad High Court, conferred 
on the Judges sitting at Lucknow under 
Clause 14 of the U. P. High Courts (Am- 
algamation) Order, 1948, include the 
jurisdiction and power under Art. 226 of 
the Constitution ? 

Since the constitutionality of an Order 
issued by the Governor General was in 
question, notice was issued to the learned 
Attorney General of India. Notices were 
also issued to the Allahabad High Court 
Bar Association and to the Oudh Bar As- 
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sociation’ which are- vitally interested in 
the questions referred to this Bench. 

2. We have heard learned counsel for 
the parties ag well as the counsel who 
represented the two Bar Associations. Be- 
fore. proceeding to deal with the questions 
referred to this Bench in the order in 
which they have been posed, we would 
like to mention that a Full Bench of this 
Court in Nirmal Dass Khaturia v. State 
Transport (Appellate) Tribunal U. P. 
Lucknow (AIR 1972 All 200 (FB)), referred 
to the various provisions of the United Pro- 
vinces High Courts (Amalgamation) Order 
1948 as ‘clauses’ but the Supreme Court 
in Nasiruddin y. State Transport Appellate 
Tribunal (AIR 1976 SC 331), preferred to 
describe them as ‘paragraphs’. We shall 
also consequently refer to the various pro- 
visions of the aforesaid Order as ‘para- 
graphs.’ 

3. As far as the first question is con- 
cerned, Sri S. P. Gupta counsel for the 
petitioner, submitted that the first pro- 
viso to paragraph 14 of the United Pro- 
vinces High Courts (Amalgamation) Order, 
1948 hereinafter referred to as the Order, 
is consistent sic) (inconsistent?) with 
Arts, 214, 226, 227 and 228 of the Con- 
stitution and also the general scheme of 
the constitution of the High Courts under 
the Constitution. It was contended that 
Art. 214 of the Constitution provides for 
the existence of a single High Court in 
each State and there cannot be two se- 
parate judiciaries in the same State. It 
was urged that the test of singularity of 
a High Court, as contemplated by the 
Constitution, in a State should be its 
capacity to judicially function throughout 
its territory from the place where it is 
erected. The singularity of the Chief 
Justice or common set of Judges or a 
common seal should not be the correct 
test to find out the constitutionally con- 
templated singularity. It was submitted 
that according to the decision of the Su- 
preme Court in Nasiruddin v. State 
Transport Appellate Tribunal (AIR 1976 
SC 331) on a correct interpretation of the 
first proviso to paragraph 14 of the 
Order, the Judges at Lucknow have ex- 
clusive jurisdiction in respect: of cases 
arising in the areas in Oudh and the 
Judges and Division Benches sitting at 
Allahabad High Court have no jurisdiction 
to entertain cases in respect of the areas 
of Oudh, This, it was contended, in sub- 
stance amounted to the existence of two 
separate judiciaries in the same State and 
Tan counter to. Arts. 214, 226, 227 and 228 
of the Constitution. The contention was 
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hotly disputed by Sri H. N. Tilhari who 
appeared before us on behalf of the Oudh 
Bar Association. ` 


4. Having heard learned counsel for 
the parties and examining the decisions 
cited before us, we are of the opirion that 
there is no force in the contentions ad- 
vanced by Sri S. P. Gupta. 


5. As a result of paragraph 3 of the 
Order, as from the 26th July, 1948, the 
then High Court at Allahabad and the 
erstwhile Chief Court in Oudh stood 
amalgamated and a new High Court was 
constituted by the name of the High Court 
of Judicature at Allahabad. By reason 
of paragraph 4, the permanent Judges 
of the two erstwhile Courts and 
their additional Judges became permanent 
or additional Judges of the new High 
Court. In stead of there continuing to re- 
main two Chief Justices, the ezstwhile 
Chief Justice of Allahabad High Court 
became the Chief Justice of the new High 
Court. Paragraph 7 (1) provides that: - 


“The new High Court shall have, in. 
respect of the whole of the United Pro- 
vinces, all such original, appellate and 
other jurisdiction as, under the law in 
force immediately before the appointed 
day, is exercisable in respect of any part 
of that Province by either of the exist- 
ing High Courts.” 

The submission made by Sri Gupta loses 
sight of a clear distinction that exists bet- 
ween the High Court as such and the 
Judges who constitute it. As keld by 
the majority of the Judges constituting 
the Full Bench of this Court in Nirmal 
Dass Khaturia v. State Transport (Ap- 
pellate) Tribunal, U. P. Lucknow (AIR 1972 
All 200 (FB)) the nature and extent of the 


‘jurisdiction enjoyed by a court and the 


manner in which that -jurisdiction will be 
exercised are two distinct matters. How 
and where the jurisdiction will be ex- 
ercised. by the Judges are matters govern- 
ed by the practice and procedure prescrib- 
ed by law and the place of sittirg ap- 
pointed for them. In our opinion while 
paragraph 7 of the Order defines the 
jurisdiction of the new High Court, para- 
graph 14 is concerned with the manner in 
which that jurisdiction is to be exercised. 
It was not disputed before us thet it is 
open to the Chief Justice under the Rules 
of the Court to allocate different classes 
of cases to individual Judges or Division 
Benches of this Court. Thus the Chief 
Justice has the power to order that in- 
dividual Judges or Division Benches of 
this Court will entertain cases arising out 
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of separate districts of the State. In the 
event of such an order being passed, it 
cannot be contended that in substance the 
High Court had been split up merely be- 
cause by reason of an order of the Chief 
Justice other Judges of the Court do not 
have jurisdiction to entertain and decide 
cases arising out of a district allocated to 
a particular Judge or Division Bench. The 
first proviso to paragaph 14, in our opinion, 
amounts to no more than a statutory al- 
location of cases arising out of certain. dis- 
itrict to the Judges of this Court sitting 
at Lucknow and is in no fashion, in con- 
flict with Arts. 214, 226, 227 or 228 or any 
. other provisions of the Constitution. 

6. While considering this question it 
must be borne in mind that it has been 
held by the majority Judges constituting 
. the Full Bench in Nirmal Dass Khaturia 
v. State Transport (Appellate) Tribunal 
(ATR 1972 All 200 (FB)) (supra) that if 
a case arising out of the specified areas in 
Oudh is inadvertently presented at Al- 
lahabad the Judges at Allahabad cannot 
summarily dismiss it only for that reason 
and the case should be returned for filing 
before the Judges at Lucknow, and where 
the case has been mistakenly entertained 
at Allahabad a direction should be made 
to the High Court office to transmit the 
papers of the case to Lucknow. This 
view was not dissented from by the Su- 
preme Court in Nasiruddin vy. State 
Transport Appellate Tribunal (ATR 1976 
SC 331) (supra). If the contention is 
accepted that the first proviso to para- 
graph 14 of the Order results in bringing 
into existence two separate High Courts 
in the same State, the answer of the 
majority of Judges constituting the Full 


Bench in Nirmal Dass Khaturia v. State 


Transport (Appellate) Tribunal (supra) to 
question No. 2 before that Bench could 
not have been upheld by the Supreme 
Court in Nasiruddin vy. State Transport 
Appellate Tribunal (supra). 

7. The view expressed by us above is 
in consonance with that expressed by the 
majority of the Judges in Nirmal Dass 
Khaturia v. State Transport (Appellate) 
Tribunal (AIR 1972 All 200 (FB). In 
that decision the first proviso to para- 
‘graph 14 has been described “as amount- 
ing in substance to a statutory allocation 
of the category of cases mentioned there- 
in to the Judges at Lucknow”. Mootham, 
C. J. and A. P. Srivastava, J. in the Union 
of India y. Chheda Lal Ramautar (AIR 
1958 All 652) (FB), held that in respect 
of cases-arising in the specified Oudh 
areas not only the Judges at Lucknow but 
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also the Judges at Allahabad could ex- 
ercise jurisdiction. Their conclusion pro- 
ceeded on the assumption that a contrary 
construction of the first proviso to para- 
graph 14 would result in splitting up the 
High Court into two Courts and that was 
a result wholly opposed to the very ob- 
ject of the Order and to Art. 214 of the 
Constitution providing for a single High 
Court in the State, Pathak, J. (as he then 
was) delivering the majority judgment for 
himself, G. C. Mathur, Satish Chandra 
and G. 8. L. Srivastava, JJ. held that this 
assumption was legally unjustified. It was 
observed that (at pp 207, 208 of ATR): 
“Now, with profound respect to Moo- 


.tham, C. J. and A. P. Srivastava, J. we 


are unable to subscribe to the view that 
if cases arising in the Oudh areas are to 
be heard at Lucknow alone it would in 
effect result in splitting up the High 
Court into two Courts. From the pro- 
visions of the Amalgamation Order already 
set out, it is clear that there is only 
one High Court, with one seal, one Chief 
Justice and a single body of judges, and 
a single code of rules and orders relating 
fo practice and procedure -which except 
for a few transitional provisions operates 
in respect of the entire Court, The juris- 
diction defined by Art. 7 vests in the — 
entire body of judges. It is a jurisdiction 

enjoyed by every judge of the High Court 
and extends to all cases throughout the 
territories of the State. Where that juris- 
diction will be exercised is a matter de=- 
termined under Art. 14. It may be ex- 
ercised at Allahabad or it may be exercis- 
ed at Lucknow or at any other place ap- 
pointed by the Chief Justice under Arti- 
cle 14. But wherever exercised it is exer- 
cised by a judge, who equally with all the 
other judges represents the High Court. 


The judges at Lucknow are part of the 
same High Court as those at Allahabad, 
Whether the judge sits at Allahabad or 
at Lucknow, he remains a Judge of the 
same High Court. A judge sitting at 
Lucknow may sit at Allahabad and vice’ 
versa, It is only the work entrusted to 
him at the two places which will differ, 
A judge of the High Court at Lucknow 
will hear cases arising in ‘the specified 
areas of Oudh except cases transferred to 
Allahabad, while a judge at Allahabad - 
will exercise jurisdiction in respect of 
all remaining cases. The writ of the 
High Court runs throughout the territories 
of the State, and the law laid down 
whether by the Judges at Lucknow or 
the Judges at Allahabad is binding on all. 
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throughout the State, the Judges and the 
lay public alike............ccccceres 


The submission that two High Courts 
are created in the State cannot be sustain- 
ed also when regard is had to the in- 
stability inherent in the arrangement pro- 
vided by the first proviso to Art. 14........: n 
Though the view taken by the majority 
Judges in Nirmal Dass Khaturia v. State 
Transport (Appellate) Tribunal (AIR 1972 
All 200) (FB) (supra), that it is open 
to the Chief Justice to reduce the areas 
under the Lucknow Bench from time to 
time was disapproved by the Supreme 
Court in Nasiruddin y. State Transport 
Appellate Tribunal (ATR 1976 SC 331) 
(supra) its decision to the effect that the 
first proviso to paragraph 14 did not result 
in splitting up the High Court into two 
Courts was not dissented from. We are 
in complete agreement with the majority 
View in Nirmal Dass Khaturia v. State 
Transport Appellate Tribunal (supra) with 
regard to this aspect of the interpretation 
of the first praviso to paragraph 14 of 
the Order. 


8. The Second question referred to us 
was specifically considered by the Full 
Bench in Nirmal Dass Khaturia v. State 
Transport (Appellate): Tribunal (ATR 1972 
All 200) (FB) end was dealt with as 
follows (at pp 209, 210 of AIR): 

“A contention has been raised that the 
judges sitting at Lucknow are not com- 
petent to exercise the jurisdiction con- 
ferred by Art. 226 of the Constitution. 
It is urged that when the first proviso to 
Art. 14 declares that the judges at Luc- 
_know shall exercise ‘the jurisdiction and 
power for the time being vested in the 
new High Court’ those judges are limit- 
ed to the jurisdiction and power residing 
in the new High Court on the date of the 
Amalgamation Order. The expression ‘far 
the time being’, it is contended, re- 
fers to that point of time and is confined 
to it. It ig urged that Art. 225 of the 
Constitution confines the judges to the 
powers exercised by’ them before the 
Constitution came into force. Therefore, 
it is said the Judges at Lucknow enjoy 
no greater power than they did when 
they first sat under the Amalgamation 
Order. The contention, in our opinion, 
ignores important and fundamental con- 
sideration.......... ere 

The first proviso to Art. 14 employs the 
expression ‘for the time being’ and it ap- 
pears to us that what is intended is ‘from 
time to time’. In other words, when a ques- 
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tion arises as tothe jurisdiction and power 


` of the High Court at any point of time, the 


range of jurisdiction and power at that 
point of time must be considered, whether 
it may have expanded or contracted since 
the framing of the Amalgamation Order. 
It is now well accepted that the language 
of a statute is generally extended to new 
things, which were not known and could 
have been contemplated when the Act 
was passed, when the Act deals with a 
genus and the things which afterwards 
come into existence is a species of it 
(Maxwell on the Interpretation of Stat- 
utes: 12th Edn. p. 102). We are, there- 
fore, of definite opinion that the judges at 
Lucknow are competent to exercise juris- 
diction under Art. 226 of the Constitution.” 
For the reasons given above, our answers 
to the two questions referred are ag fol- 
lows: 

1. The first proviso to para. 14 of the 
U. P. High Courts (Amalgamation) Order, 
1948, is not in conflict with any provision 
of the Constitution and was not rendered 
invalid on that account on the coming in- 
to force of the Constitution. ` 

2. The jurisdiction and power of the 
Allahabad High Court conferred on the 
Judges sitting at Lucknow under para- 
graph 14 of the U. P. High Courts (Am- 
algamation) Order, 1948, include the juris- 
diction and power under Art. 226 of the 
Constitution. 

R. B. MISRA, J.:— I agree, 

H. N. SETH J.:— I agree. 

S. MALIK J.:— I agree. 

T. S. MISRA J.:— I agree. 

Answered accordingly. 
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Dhani Ram and others, Petitioners v. 
Dy. Director of Consolidation and others, 
Opposite Parties. 

oo Petn. No. 494 of 1971, D/- 5-7- 
7. 

U. P. Gaon Samaj Manual, Para. 128 — 
Petitioner filing objection under S. 9, 
U. P. Consolidation of Holdings Act that 
certain plot of land was his ancestral 
grove and its entry as ‘banjar’ in village 
papers was incorrect — Gaon Sabha con- 
testing objection in absence of any resolu- 
tion of Gaon Sabha — Objection allowed 


by consolidation officer — Appeal and 
FU/GU/C597/77/KSB 
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revision filed by Gaon Sabha are un- 
authorised and orders passed by Settle- 
ment Officer, Consolidation and Deputy 
Director, Consolidation are without juris- 
diction. 


‘ The reason is that the Chairman of the 
Land ‘Management Committee could not 
have filed a written statement or prefer- 
red an appeal or revision without the 
Land Management Committee having 
passed a resolution, or the action of the 
Chairman being ratified by the Land 
Management Committee in the next 
ensuing meeting. 1969 All WR (HC) 500, 


Foll. (Paras 6, 8) 
Cases Referred: Chronological Paras 
1971 All WR (HC) 226 l 7 
1969 All WR (HC) 500 | 6,7 
1968 All WR (HC) 306 7 


ORDER :— This writ petition is direct- 
ed against the judgment and order of Sri 
R. C. Sharma, Deputy Director of Con- 
solidation dated 16-11-1970, by which he 
has dismissed the revision of the writ 
petitioners and allowed the revision of 
opposite party No. 3, ` 

2. The dispute relates to plot No. 63 
measuring a bigha 5 biswa and 6 biswansis 
situate in village Salarpur Pargana Dewa 
Tahsil Nawabganj district Barabanki. It 
Was recorded Banjar in the basic year in 
the village record. Earlier to the consoli- 
dation proceedings. the’ petitioner’s father 
filed a suit for declaration of his bhumi- 
dhari rights over the grove. The suit was 
dismisseqd by Munsif Barabanki. The 
appeal filed by the petitioner’s father was 
also dismissed by the Civil Judge, Bara- 
banki. A second appeal was pending in 
the High Court at the time of the notifi- 
cation under S. 4 of the Consolidation of 
Holdings Act and the second appeal 
abated, 
| 3. In the objection taken under S. § of 
the U. P. Consolidation of Holdings Act 
the petitioners claimed to be bhumidhars 
of the plot in dispute stating that the plot 
grove was ancestral. They also claimed 
rights by adverse possession. Opposite 
party No. 3 Gaon Sabha contested the 
objection and alleged that the plot was 
Banjar and not a grove and the entry of 
Banjar in the village papers was correct. 
It is alleged in the petition in para. 6 that 
no resolution was passed by the Gaon 
Sabha as also that there was no autho- 
rity of the Gaon Sabha to engage a law- 
‘yer, The Consolidation Officer by his 
order dated 8-5-1967 allowed the objec- 
tion of the petitioners to be Bhumidhars 
of the same. The Settlement Officer Con- 


solidation by his ‘order dated- 9-14-1967 
allowed the appeal in part and held that 
a portion of the plot which is marked as 
‘A’ at the sketch map prepared by the 
Commissioner was in possession of the - 
petitioners and their grove with regard to 
the areas of the portions marked as ‘C’ 
he held that they were not in the charac- 
ter of grove, nor in their possession on 
the date of vesting and they were right- 
ly recorded as Banjar and vested in Gaon 
Sabha. With regard to portion marked 
as ‘B’ he also held that the objectors 
could retain possession over the trees as 
scattered one but the same cannot be 
treated as their grove. 


4.. The Deputy Director by his order 
dated 16-11-1970 allowed the revision of 
opposite party No. 3 and dismissed that of 
the petitioners. While dealing with pre- 
vious civil litigation he held as follows :-— 

“The concurrent findings of the learned 
Munsif and the learned Civil Judge that 
the land in dispute was not a grove may 
not have attained finality but they cer- 
tainly constitute a strong piece of evi- 
dence of the fact that in the first litiga- 
tion after the abolition of zamindari the 
land in dispute was not held to be a 
grove.” i 


He has been very much influenced by 
the finding of the learned Munsif and the 
Civil Judge, little realising that a second 
appeal had been preferred in the High 
Court which could set aside the above 
orders but which, for intervention of the 
Consolidation of Holdings proceedings, 
abated. About the finding of the Settle- 
ment Officer Consolidation that the por- 
tion marked as ‘A’ is grove he held as 
follows :— . 

“This order is obviously improper be~ 
cause the whole plot has to be treated as 
one unit for giving’ a finding whether it 
is a grove or not. Holding that a por- 
tion of the plot has the character of grove 
ig basically incorrect.” 

He further held as under:— 


“At the most they might be owners of 
those trees but such ownership is not to be 
determined by the consolidation courts _ 
when the land in dispute is outside the 
Scheme of Consolidation.” 

5. After discussing the matter he came 
to the conclusion that there was no force 
in the revision application filed by the 
petitioners and dismissed the.same. He 


. set aside the order of the learned Settle- 


ment Officer Consolidation confirming the 
Bhumidhari rights over a portion of the 
plot on the objectors. . As a result he. held 
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that the. basic. year entry in the record 
shall continue. 


6. Mr. S. Mirza appearing for the peti- 
tioners has placed four contentions be- 
fore me. They are as follows:— (1) No 
resolution of Gaon Sabha was passed to 
contest the matter before the consolida- 
tion authorities at the time of the filing 
of the written statement by them nor any 
resolution is on record for filing any ap- 
peal or revision. This is in violation of 
paragraph 128 of the U. P. Gaon Samaj 
Manual, For a convenient perusal the 
provisions of paragraph 128 of the Gaon 
Samaj Manual is reproduced below :— 


128. “The conduct of Gaon Samaj liti- 
gation shall not depend upon individual 
discretion of the Chairman of the: Land 
Management Committee, but shall be a 
matter of a resolution of the Land Manage- 
ment Committee as a whole. In urgent 
cases, however, the Chairman can take 
action on his own and seek ratification of 
the Land Management Committee after- 
wards, by including it in the agenda of 
the next ensuing meeting.” He has reli- 
ed on the case, Gram Samaj Kairadih v. 
Deputy Director of Consolidation U. P., 
Lucknow (1969 All WR (HC) 500), a 
judgment by Mr. Justice D. S. Mathur, as 
he then was. At page 503 paragraph 19, 
while interpreting paragraph 128 of the 
Gaon Samaj Manual it was held :— 


“To sum up, the Chairman of the Land 


Management Committee could not have - 


filed a written statement or preferred an 
appeal or revision without the Land 
Management Comrnittee having passed a 
resolution, or the action of the Chairman 
being ratified by the Land Management 
Committee in the. next ensuing meeting. 
The Land Management Committee had not 
passed such a resolution till the decision 
of the first revision, nor was the action 
taken by the Chairman ratified in the next 
meeting of the Land Management Com- 
mittee. Hence, neither the written state- 
ment nor the appeal nor the revision, 
was maintainable. In the circumstances, 
‘when no written statement could be filed, 
no second revision could also be preferred 
by the Chairman after the passing of the 
resolution by the Land Management Com- 
mittee, at a belated stage. The second re- 
vision under S. 48 of the Act was thus 
also liable to dismissal.” 


(2) The Deputy Director has taken in- 
to consideration the finding of the Munsif 
and Civil Judge in the Civil case relating 
to this matter while the second appeal 
abated because of ‘notification: under S. 4 


of the U. P. Consolidation of Holdings 
Act. The Deputy Director has completely 
misled himself into relying on the find- 
ings of Munsif and Civil Judge and there- 
fore committed an illegality. 

(3) The Deputy Director having incor- 
rectly observed that couple of trees would 
not make the land a grove, he has not 
applied his mind to the question whether 
cultivation was possible because of the ex- 
istence of the trees or not. 

(4) Certain observations made by the 
Deputy Director in his judgment ave ab- 
solutely incorrect. 

7. -Mr. B. R. Gupta appearing for res- 
pondent. No. 3 has replied to the con- 
tentions raised by Mr. Mirza as follows :— 

(1) That aresolution was passed on 16-6- 
1963 which is Annexure C-1 to the coun- 
ter affidavit which authorised the fight- 
ing of the litigation before the consclidation 
authorities. He conceded that the case 
was started on 7-9-1962 when objection 
under S. 9 was filed by the petitioners. He 
also admitted that a written statement on 


. behalf of Gaon Sabha was filed on 22-2- 


1963. He has not been able to point out 
to me whether there was any authority 
of the Gaon Sabha or'of the Chairman, 
Land Management Committee for filing of 
the written statement. In this view of 
the matter the authority referred in 1969 
All WR (HC) 500 (Gram Samaj Kairadih 
v. Deputy Director of Consolidation, U. P, 
Lucknow) and the portion cited complete- 
ly applied to the present case. 

(2) With regard to point No. 2he has said 
that there is evidently value of the judg- 
ments of Munsif and Civil Judge. He has 
relied on a decision, Sheo Charan v. Tota 
Ram (1971 All WR (HC) 226), wherein at 
page 231 in paragraphs 14 and 15 it has 
been held as follows :— 

"14. The Consolidation Authorities dre 
courts of special but limited jurisdiction. 
They are empowered to decide matters. 
finally which fall within the scope of 
their jurisdiction. But, in exercising that 
jurisdiction, they cannot ignore pieces of 
evidence which may result from other 
legally valid proceedings. These pieces of 
evidence must be given, by the Consolida- 
tion Authorities. themselves, the effect 
which the statute under which they come 
vi existence is meant to confer upon 
them. l 


15. Incidentally, I may also mention 
that there was a judgment of a civil Judge 
in the instant case where, ina partition suit 
between the parties,it had been held that 
the petitioner had not lost his rights under . 
the lease of 1917. It is true that a second 
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appeal against it was pending in this court 
when the consolidation proceedings start- 
ed. Under the law as it stands now the 
suit abated, But the judgment of the Civil 
Judge had evidentiary value for the con- 
solidation authorities. Reasons for coming 
to a different conclusion should be cogent 
and reasonable after the matter has been 
elaborately tried by a civil or Revenue 
Court.” 


On the basis of this authority he has argu- 
ed that the Deputy Director of Consolida- 
tion was completely right in taking into 
consideration the judgments of the Munsif 
ang Civil Judge as they had evidentiary 
value. He has also cited another decision 
of the High Court, Khayali Ram v. Joint 
Director of Consolidation, U. P. Lucknow 
(1968 All WR (HC) 306). At page 307 it 
has been held :— 


“A Judgment of the civil court 

in a previous litigation between the 
parties may or may not be strictly 
relevant under the Indian Evidence 
Act but it is certainly a good material 
which could be taken into considera- 
tion by the consolidation authorities 
while deciding the. issue like the one in- 
volved in the present case. 
fore, necessary that such a question should 
have been raised before the consolida- 
tion authorities so as to enable them to 
five a finding thereon.” 
This later decision does not apply to a 
case of abatement and I do not think it 
can be helpful in the present case. With 
regard to the first case of Mr. Justice 
Beg, frankly speaking I do not agree 
with the law laid down in the same. 
I would have referred the matter to a 
larger Bench if I was not to decide a writ 
petition on ground No. 1 already referred 
to above, but in the circumstances of the 
caSe a reference will not be necessary as 
the decision of this case will not depend 
on this. 


(3) That the dispute was about plot 
No. 63 and there could not be a finding 
about part. Therefore, the argument, 
that the portion marked as ‘A’ having 
been declared grove could not have been 
interfered, has no basis. 


(4) That there is only one mistake in 
the judgment of the Deputy Director of 
Consolidation. He has wrongly mention- 
ed the name of the Vaki Commissioner. 

8. As already indicated above I am 
allowing the writ petition on the first 
point that the appeal ang revision filed by 
by Gaon Sabha were absolutely unau- 
thorised and against the provisions of 
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It is, there- . 


A. L R. 


paragraph 128 of the U. P. Gaon Samaj 
Manual. 

9. The writ petition is decided s fay- 
our of the petitioners. The orders of the 
Settlement Officer Consolidation and the - 
Deputy Director Consolidation are abso- 
lutely without jurisdiction and as such it 
is not necessary to remand the case to 
the Deputy Director of Consolidation. 
With these observations the writ petition 
is allowed. The petitioners will be en- 
titleq to their éosts, 

Petition allowed 
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HARI SWARUP AND M. A. ANSARI, JJ. 
U. P. State Electricity Board and an- 


Other, Appellants v. M/s. Goel Electric 
Stores, Chandigarh, Respondent. 


mee Appeal No. 51 of 1976, D/- 12-5- 
(A) Contract Act (1872), S. 2 (b) — 


Seeking clarification of offer — Effect of. 


The seeking clarification of offer nei- 
ther amounts to the acceptance of the 
offer nor to the making of a counter offer, 
Cheshire and Fifoots’ Law of Contracts, 
9 Edn., P. 34, Ref. (Para 5} 


(B) Contract Act (1872), S. 2 (b) — 
Offeree expressing non-acceptance of 
condition as modified by the offeror, by 
itself is no rejection of original offer. 

Where the offeree, while seeking clari~ 
fication of the offer and exercising its 
option under the terms of the tender to 
reject any modification of the conditions, 
did so expressing its non-acceptance of 
the modification, held, that non-accept- 
ance of the modification, in the circum- 
stances, did not amount to rejection of 
the original tender. (Para 6) 


(C) Contract Act (1872), Ss. 2 (b) and 
T — Counter offer — Offeree’s giving 
opportunity to the offeror to correct de- 
fects in the offer made is not making 
counter offer. 


Where the offeree wrote to the offeror 
that defects in the tender submitted may 
be rectified so that it may be fit for cons 
sideration, it was only an opportunity 
given to the offeror and not a counter 
offer. (Paras 7 & 8) 


*(Against decree of S. N. Singh, Civil Jar 
Lucknow, D/- 25-9-1976.) 
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(D) Contract Act (1872), S. 7 (1) and 
(2) — Acceptance must be unconditional 
and absolute — Plea that non-refund of 
alleged deposit amounted to implied ac- 
ceptance was rejected. , 

Where only a bank gurantee was given 
and no money was tendered or deposit- 
ed along with the tender made, plea that 
non-refund of the deposit amounted to 
implied. acceptance of the tender was 
rejected. It was also observed that the 
letter by the offeree seeking clarification 
of the offer and for correcting defects 
Gid not give rise to any such inference. 
Under S. 7 (1) and (2) of the Contract 
Act, a proposal becomes a promise only 
when the acceptance of the proposal is 
absolute and unconditional. AIR 1919 All 
7 Dist. (Paras 11 to 13) 

(E) Contract Act (1872), S. 7 — High- 
est tender made if ought to be accepted. 

The mére fact that a person makes the 
highest tender could not claim accept- 
ance of it especially where the invitation 
reserves the right to reject a tender. In- 
vitation of revised tenders held also 
amounted to rejection of all the tenders. 


(£) -Allahabad High Court 
Rules (Civil), R. 585 — Applicability — 
Rule does not apply to a suit fer im- 
junction. ` 

Since R. 585 of the General Rules 
(Civil) by the Allahabad- High Court ap- 


plies only to suits for money or other ` 


property, costs in a suit for injunction 
should not be assessed on the basis of 


this rule. l (Para 18) 
Cases Referred: Chronological Paras 
AIR 1919 All 7:ILR 42 All 187 11 


S. N. Kakkar and K. B. Sinha, for Ap- 
pellants; H. D, Srivastava and A. K. Sen, 
for Respondent 

HARI SWARUP, J.:— This is a defen- 
dants’ appeal arising out of a suit for an 
injunction “to require the defendant 
U. P. State Electricity Board to sell to 
the plaintiff the goods for which tenders 
were invited and the plaintiff had made 
the tender. Further injunction was 
sought to restrain the defendants from 
considering and accepting fresh revised 
offers in respect of the goods in dispute 
in the present suit. 

2. This case, in brief, was that defen- 
dant No. 2, the Superintendent Engineer, 
Electricity Stores Inspection Circle, on 
behalf of U. P. State Electricity Board, 
invited tenders for the sale of goods 
mentioned in the invitation to purchase 
the goods. Last date for the submission 


(Para 15)’ 
General | 


of the tenders was 13th Sept., 1973. On 
that date the tender filed by the plain- 
tiff was returned as the date had ex- 
tended to Oct. 16, 1973, The plaintiff fil- 
ed the tender again along with a correc- 
tion slip offering higher price than it 
quoted earlier. The tenders were opened 
on 16th Oct:, 1973. On that date neither 
any tender was accepted nor rejected. 
The plaintiff received a letter from the 
Superintending Engineer dated Oct. °22, 
1973. Through this letter the plaintiff 
was required to clarify the places for 
which different rates had been quoted 
by the plaintiff. It was also stated that 
condition No. 7 of tender specification as 
stated by the plaintiff was not accept- 
able to the Board. It was further stated 
in the letter that the ‘guarantee for 
earnest ‘money for Rs. 1,50,000 on non- 
judicial stamp paper of Rs. 15 was in- 
sufficient as the earnest money guaran- 
tee should have been for Rs. 2,04,000 
and bank guarantee should have been 
on non-judicial stamp paper of Rs. 22.50. 

In reply to this letter the plaintiff 
sent a letter on 1-11-1973.: The plaintiff 
clarified the places for which the quota- 
tions had been made. The condition 
No. 7 in the original tender was with- 
drawn and an additional bank guarantee 
for Rs. 54,000 on non-judicial stamp 
paper of Rs. 22.50 was enclosed. There- 
after the plaintiff received a telegram 
dated 30-11-1973 inviting revised highest 
offers for all categories of goods from 
those persons who had already submit- 
ted tenders, The revised offers were to 
be received by 14 hours on 14-12-1973 
and were to be opened at 15 Hour the 
same day. The plaintiff did not submit 
any revised offer, but on 5-12-1973 made 
a representation to the Chief Minister 
requesting that his good offices be uti- 
lized and goods be delivered to it' after 
acceptance of the plaintiffs’ tender. A. 
request was also made on 13-12-1973 by 
the plaintiff for the postponement of 
the consideration of the revised tenders. 
On 14-12-1973, however, the tenders 
were opened but before any decision 
could be taken the suit giving rise to the 
present appeal was filed by the plaintiff 
and an ad interim injunction was ob- 
tained. The interim injunction was ulti- 
mately confirmed and the suit was 
finally decreed. The trial court has direct- 
ed the defendants to deliver the goods 
to the plaintiff at the rates quoted by 
the plaintiff. The defendants were fur- 
ther restrained from considering and 
accepting the fresh highest revised offers 
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which were opened on 14-12-1973. They 
were also directed not to receive any 
payment as price for the goods from any 
person except the plaintiff. 


3. Aggrieved by the decree of the 
trial court the defendants have filed this 
appeal. The case of the appellants is 
that there was no completed contract 
and the plaintiff had no right to sue for 
the injunction which the Court had 
granted. The contention of the learned 
counsel for the respondent, on the other 
hand, is that there was a completed con- 
tract and the injunction was rightly 
granted. It was further contended that 
so long as the offer made by the plain- 
tiff had not been rejected the defen- 
dants had no right to invite revised 
offers from persons who had filed the 
tenders on the basis of the earlier invi- 
tation. 


4. The first question that arises is 
whether there was a completed contract 
in the case or not. According to the 
plaint allegations there was an implied 
acceptance of the plaintiffs’ offer by the 
letter written by the Superintending En~ 
gineer to the plaintiff on 22-10-1973. 
Further strength to the implied accept- 
ance of the tender was sought to be 
drawn from the fact that the money 
alleged to be tendered as earnest money 
was not refunded. The alternative con- 
tention raised in the plaint is that if 
there was no implied acceptance by th? 
defendants through the letter 
22-10-1973 that letter amounted to a 
counter offer by the defendants to th? 
plaintiff and the plaintiff having accept- 
ed the same by its letter dated 1-11-1973 
the contract had become complete. 


5. The relevant document on the 
basis of which the implied acceptance 
and the making of counter offer ars 
pleaded by the plaintiff is the letter of 
22-10-1973 which may be quoted; 


“M/s. Goel Electric Stores 

1756, Bhagirath Palace 

Chandni Chowk 
Delhi-6. 


Dear Sir, 


Please refer to the tender 
by you against tender 
CEH (Sale) 17/73, on going through the 
tender submitted by you, it has ‘been 
observed that:— f o 

1. You have quoted different rates for 
individual lots in your tender but it is 
not clear that to which places the indi- 
vidual lots pertain. Please clarify places 


submitted 


t 


dated - 


specification No. - 


A. I. R- 
for which you have quoted the different 


` rates. 


2. That modification in condition 7 of 
tender specification as stated by you, is 
not acceptable to the Board. 

3. You have submitted earnest money 
for Rs. 1.50,000 only on non-judicial 
stamp paper of Rs. 15.00 only the earnest 
money for Rs. 2,04,000.00 being 1 per 
cent. value of the tender has to.be sub- 
mitted in the shape of Bank guarantee 
on non-judicial stamp paper of Rupees 
22.50 P. only. The same may be sent af 
once, i 

Please submit the above required in- 
formation/document latest by 22nd NOV. 
1973 positively failing which your tender 
may not be considered. 

Yours faithfully 
Sd/- Illegible 
Superintending Engineer.” 


The letter opens by making reference te 
the tender already submitted by the 
plaintiff. It then mentions the three 
items which had been found on scrutiny 
made by the deferidants. Paragraph No. 1 


only requires a clarification of the items 


mentioned in the tender submitted by 
the plaintiff, “whether a communication 
amounts to a counter offer or not is 
sometimes difficult to determine. The of- 
feree, for example, may reply to the 
offer in terms which leave it uncertain 
whether he is making a counter offer or 
merely seeking further information be- 
fore making up his mind. A mere re- 
quest for information obviously does not 
destroy the offer”. (Cheshire and Fifoots’ 
Law of Contract, ninth Edition, p. 34). 
The seeking clarification of an offer can- 
not amount either to the acceptance of|: 
an offer or to the making of a counter 
oirer, 


6. Paragraph numbered as 2 is about 


` condition No. 7 attached to the original 


tender. The condition related to the in- 
crease in the stipulated delivery period 
if delay was caused by the Board in 
effecting delivery. It was in reply to 
question No. 8 in the tender form which 
was in the following terms:— 


“8. Do you agree to all the conditions 
of the tender ‘specification and, if not 
state the modifications clearly’ which you 
would desire in these terms and condi- 
tions (It may please be noted that- if 
shall be entirely: at the discretion of the 
seller to accept or reject the modifica- 
tion proposed).” “ 
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Querry No. 9 was in the following terms 
and the answer was ‘Yes’:— 


"9 Please state clearly (answer Yes/ 
No) if you would accept the order if 
these modifications in terms and condi- 
tions (Sl. 8) are not acceptable to the 
Board without imposing any further 
condition/conditions from your side.” 
The proposed modification read along 
with the reply to querry No. 9 makes it 
evident that conditions attached by way 
of modification were not such which the 
plaintiff was thinking as vital to the 
contract or which he might be insisting 
upon. They cannot therefore, be deemed 
integral conditions to the tender made 
by the plaintiff. By stating in the letter 
dated 22-10-1973 that the Board was not 
agreeable to the modification, it had only 
exercised the cption which the terms of 
the tender had provided. Non-acceptancs 
of the proposed modification in these cir- 
cumstances cannot lead to the inference 


that the defendants had rejected the 
plaintiff's original tender, 
7. Paragraph numbered as 3 in the 


letter had only informed the plaintiff 
that the tender of earnest money made 
by it was not in accordance with the in- 
vitation of offers. It has been argued 
that the plaintiffs’ tendering smaller 
amount than required by the invitation 
as earnest money was an independent 
offer made by him and the defendants’ 
demanding from the plaintiff the furnish- 
ing of earnest money in addition to what 
he had already tendered, amounted to 
rejection of the plaintiffs offer and 
making of a counter offer by the defen- 
dants to the plaintiff. Reliance in this 
connection has been placed on the fol- 
lowing passage from MHalsbury’s Laws 
of England, Third Edition, Volume 8, 
page 75 paragraph 129:— 


“If the acceptance is conditional, or 
any fresh term is introduced by the per- 
son to whom the offer is made, his ex- 
pression of assent amounts to a counter 
offer, which in term requires to be ac- 
cepted by the person who made the ori- 
ginal offer. We are unable to find any 
such counter offer in the present case. 
Only an opportunity was given to the 
plaintiff to make good the deficiency. As 
it was a condition pre-requisite for the 
entertainment of the offer itself, the 
demand of compliance of such a condi- 
tion cannot amcunt to the making of a 
counter offer of sale by the defendants. 
It can in no manner be acceptance of the 
offer. 
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8. The last paragraph of the letter 
also shows that the purports and intent 
of the letter was to give the plaintiff 
opportunity to bring his tender in time 
with the invitation so that the offer 
made by the plaintiff could be consider- 
ed. The letter was in continuation of 


. the invitation made by the defendants 


on the basis of which the offer was made 
by the plaintiff, Read in the context in 
which this letter was written, its word- 
ings cannot amount to the making of 
any counter offer. What the defendants 
had done was only to require the plain-; 
tiff to remove the defects in the tender' 
made on the basis of the invitation issu- 
ed by the defendants for the sale of the 
goods. There could have been a counter 
offer only if on some terms other than 
those the plaintiff had offered. the defen- 
dants had proposed to sell the goods. 
There was no such offer made through 
the letter. 


9. Further, the plaintiff had himself 
never treated the defendants’ letter as 
containing a counter offer. This is evi- . 
dent from that the plaintiff wrote in 
the letter sent in reply to this letter. 
The ultimate paragraph in the letter of 
se plaintiff dated 1-11-1973 reads as 
under:— 


“As we` have now completed all the 

formalities in reply to your letter under 
reference, we shall request you to please 
accept our tender and favour us with 
your sale order at an early date,” 
In face of this statement it cannot be 
reasonably urged by the plaintiff that the 
defendants’ letter contained a counter 
offer which the plaintiff had accepted. 
We accordingly reverse the vague find- 
ing of the trial court that the defen- 
dants had made a counter’ offer and the 
plaintiff had accepted the same. 


10. There is also not a single word 
in the defendants’ letter from which it 
may be presumed that the defendants 
had accepted the plaintiffs’ offer. This 
letter was issued at a time when the 
tenders were being processed and defi- 
cienci€és were found, It was open to the 
defendants to reject the plaintiffs’ ten- 
der without affording even an opportu- 
nity to making good the deficiencies. The 
giving of such an opportunity cannot 
mean that the tender had been accepted. 
Unless the . deficiencies had been made 
good the question of accepting the ten- 
der did not arise. The deficiencies had 
been made good only as per letter of the 
plaintiff dated 1-11-1973 and there could 
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not have been any acceptance of thé 
plaintiffs tender prior to that date, there 
is no evidence of any circumstances or 
conduct of the defendants subsequent to 
this letter, which might show that the 
defendants had by implication accepted 
the plaintiffs’ tender. 

11. The other ground on which the 
implied acceptance of the tender has 
been pleaded and has been accepted by 
the court below is the non-refund of the 
alleged deposit by the plaintiff of earnest 
money. Reliance was placed on the deci- 
sion of this Court in Bishun Padu Haldar 
v. Chandi Prasad & Co., ILR 42 All 187: 
(AIR 1919 All 7). Appropriation of price 
by the dealer was deemed in this judg- 
ment to establish acceptance of offer by 
conduct. In the present case, however, 
it is clear from the evidence that no 
money was tendered or deposited. What 
was given only a bank guarantee, there 
was no question of refund of the bank 
guarantee. Hence no inference of accept- 
ance of the offer by conduct can be 
drawn. 

12. Under S. 7 (1) of the Indian Con- 
tract Act, for a proposal to get convert- 
ed into a promise the acceptance has to 
be absolute and unqualified. Further 
sub-sec. (2) of S. 7 provides:— 

-““The acceptance must be expressed in 
some usual and reasonable manner, un- 
less the proposal prescribes the manner 
in which it is to be accepted............... 


13. In the present case the tenders 
had been invited on behalf of a corpo- 
rate body and anyone of them could 
have been accepted only by a definite 
statement on that behalf by the defen- 
dants. The wordings of the letter writ- 
ten by defendant No. 2 are not such from 
which even the implied acceptance can 
be inferred. The contents of the letter 
continue to have the character of “Invi- 
tation to treat”. The finding of the court 
below has accordingly to be reversed. 


14. We hold that there was no com- 
pleted contract and the plaintiff had ac~ 
quired no right to seek the injunction. 

15. The next contention of the learn- 
ed counsel was that unless there was re- 
jection of the plaintiffs’ offer there could 
not have been a fresh invitation of offers 
through ‘the telegram dated 30-11-1973. 
Reliance has been placed on condition 13 
which is in the following terms:— 

“The undersigned may revise or amend 
the conditions, specifications, date of 
closing and opening of this tender prior 
to the date notified for opening of the 
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tenders, such revision and, amendment, 
if any, will be communicated to all ten- 
derers as amendment or addenda to this 
invitation of the tenders,” 

The argument is that the power to 
change the date of furnishing tenders 
could be exercised only before the ten- 
ders had been opened, and not after 16th 
October, 1973 when the tenders had been 
opened. It is urged that the only option 
was either to accept one of the tenders 
or to reject them. The plaintiffs’ tender, 
being the highest, according to the learn- 
ed counsel, should have been accepted. 
Whether the revised offers could be in- 
vited or not is however, not very mate~ 
rial for the decision of this appeal be- 
cause even if the revised offers could not 
be invited, the mere calling of revised 
offers could not give any right to the 
plaintiff to claim the relief of injunction 
on the basis of its tender. That tender 
had never been accepted by the defen- 
dants and in the invitation the rights to 
reject a tender had been reserved. The 
mere fact that the plaintiffs tender was 
highest could vest in it no right to com- 
pel its acceptance. Moreover, in the cir- 
cumstance of the case the invitation of 
revised tenders could amount to nothing 
but a rejection of all the tenders. There 
is thus no merit in this contention also. 


16. It was then contended that the 
plaintiff had not filed a revised tender 
because the trial court had accepted his 
plea and had granted a temporary in- 
junction and that if the defendants will 
not sell the goods on the basis of the 
revised tenders, if any had been filed by 
the prospective buyers, the plaintiff will 
be deprived of his chance to purchase 
the goods. In reply it has been stated by 
the learned Solicitor General, appearing 
on behalf of the appellants, that the 
tenders which had been given on the 
basis of the earlier invitation-have all 
lapsed as they were to be valid only for 
four months from the date of their open- 
ing. He has further stated that the goods 
which were the subject-matter of dis- 
pute in the present suit are still avail- 
able and will have to be sold by inviting 
fresh tenders and when fresh tenders 
are invited even the plaintiff can make 
the offer. In view of this statement it is 
not necessary for us to examine the 
legal value of the plaintiffs’ contention. 


17. In the result, the appeal is allow- 
ed, the decree of the court below is set 
aside and the plaintiffs suit is dismissed 
with costs. 
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18. The learned counsel for the res- 
pondent drew: our attention to the decree 
prepared by the trial court. In that de- 
cree the fees of the counsel for the de- 
fendants has been shown as Rs. 70,912.50. 
This has been calculated according to the 
learned counsel for the appellant, in 
accordance with Rule 585 of the General 
Rules (Civil). That rule, however, is not 
applicable to a suit of the present nature. 
The rule provides:— 


“In suits, or in appeals from original 
er appellate decrees in suits for money, 
effects or other personal property or for 
land or other immovable property of any 
description when such suits or appeals 
are decided on the merits after contest... 

33 


This rule applies only to suits which 
are in respect of some property and in 
which some property is claimed and not 
te suits of other character. A suit for 
injunction is not a suit for money or 
other property. Rule 585 will accordingly 
not apply. Costs have, therefore, to be 
assessed in the present case. 


19. Learned counsel for the appellant 
stated that there were more than 40 
hearings of the suit in the court below. 
We, accordingly assess Rs. 5,000 as coun- 
sel’s fee in the trial court for calculating 
costs in the suit and a similar amount is 
assessed as counsel’s fee in this appeal 
for calculating costs of the appeal. The 
defendants-appellants will be entitled to 
their costs of both the courts from the 
plaintiff, 

Appeal allowed. 
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U. P. State Electricity Board, Appel- 
lant v. Smt. Lakshmi Devi Sehgal and 
another, Respondents, 

Special Appeal No. 2 of 1971, D/- 2-5» 
1977.* 

(A) Electricity Act (1910), S. 2 (1) — 
“Service line” — A transformer not a 
part of service line — It is a part and 
parcel of transmission line — Costs of 
stolen transformer not recoverable from 


*(Against judgment of K. B. Srivastava, 
J. in W. P. No, 1026 of 1969, D/- 14-12- 
1970.) 
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consumer -— (Electricity (Supply) Act 
(1948), S. 2 (7).) (Para 9) 

(B) Electricity Act (1910), Schedule 


Ci. VI — Cost of “service line” — Board 
cannot demand cost of transformer from 
consumer, 

In computing the cost of “service line” 
as may be laid or placed for the purpose 
of supply of energy beyond 100 feet of 
its distributing main, the Board cannot 
demand the costs of the transformer 
from the consumer in terms of Cl. VI. 

(Para 8) 

(C) Contract Act (1872), S. 23 — Con-. 
tract against public policy — Void — 
Not enforceable — Even public corpo- 
rations have no right to enforce such 
contracts. 


It is well settled that public corpora- 
tions have no implied powers to enter 
into contracts whereby performance of 
their duties to public is prevented or un- 
duly restricted. It amounts to a condi- 
tion so obviously inimical to the interests 
of the community that it offends almost 
any concept of the public policy. AIR 
1971 SC 2213, Disting. {Paras 9 & 12) 


No contract would be enforceable 
which would be contrary to the general 
policy of the law. (Para 9) 

Contractual freedom must be fostered 
but no contract that tends to circum- 
vent the law creating the corporation 
would be countenanced in law. (Para 9) 


Where therefore an agreement between 
an Electricity Board and the consumer 
provided inter alia that the consumer 
Shall bear the costs of replacement of 
a transformer which may be stolen, 
while the law provided that it would be 
the duty of the Electricity Board to 
maintain “distribution line” of which the 
transformer was one of the part. 

Held, the agreement in question being 
contrary to the provision of Electricity 
(Supply) Act (1948) and the Electricity 
Act (1910) was void and the Board could 


‘not enforce the same it being against the 


public policy. (Paras 9 & 12) 


(D) Constitution of India, Art. 226 — 
Writ jurisdiction — Statutory Corpora- 
tion transgressing its limits and trying to 
impose conditions not warranted by law 
~ Held, the petitioner could seek re- 
dress under this Article. (Para 10) 

(ŒE) Constitution of India, Art. 226 — 
Writ jurisdiction —— Alternative remedy 
available — Public body acting without 
jurisdiction —- Held the mere fact that 
the alternative remedy is available is 
not a sufficient reason for refusing peti 


r- 
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tioner a relief where authority is ačting 


` without jurisdiction. AIR 1961 SC 362, 
Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2213 11, 12 
AIR 1961 SC 362 13 
(1842) 10 L Ed 274; 13 Pet 519 5 
(1827) 12 Wheat 64:6: L Ed 552 5 
(1819) 4 Wheat 518:4 L Ed 629 5 
(1808) 2 Cranch 127:2 L Ed 229 5 

PREM PRAKASH, J.:— This special 


appeal arises from the decision of a 
learned’ single Judge of this Court in 
“Writ Petition No, 1026 of 1969, brought 
by Smt. Lakshmi Devi Sehgal (herein~ 
after referred to as the consumer) against 
the U. P. State Electricity Board (to be 
described hereinafter as ‘the Board’), 
directing it by a writ in the nature of 


mandamus to replace at its cost, the 
stolen transformer, cost of which the 
Board=by its order dated 24-10-69 had 


directed the consumer to deposit, ta 
maintain and continue the supply of 
electricity, in terms of the agreement 
between the Board and the consumer, as 
amended by the Board’s memorandum 
dated 12-12-1968 adding to the conditions 
of supply, a fresh condition No. 23 (a) 
providing: 

“If in any case the transformer in 

rural area outside the premises of a con~ 
sumer from which he is receiving sup- 
ply is stolen then the consumer -will 
have to bear the cost of its replacement, 
If, however, there are more than one 
consumer then cost will be shared in 
proportion to the H.P, contracted by 
each.” 
The fresh condition was added to the 
agreement, because Condition No. 10 (1) 
of the Agreement stipulates that the 
consumer shall 

“abide by the Electricity Board con- 
ditions of supply now in force and by 
any subsequent modification or altera- 
‘tion thereto, as if the same had been m- 
corporated in this Agreement,” 

2. The consumer has an agricultural 
farm on the Lucknow-Barabanki Road}; 
she has a tube well on the farm; she 
requisitioned the supply of electric 
energy to enable her to run the tube- 
well-and upon her entering into the 
agreement on 30-8-1968 her premises 
were connected with the main. The elec- 
tric motor of the tube-well stopped 
working in the first week of October and 
upon enquiry she was told that the 
transformer situate at a distance from 
her tube-well had beer stolen. When she 


presented an application to replace the 
stolen transformer, the .Board insisted 
her to bear the replacement cost and 
hence the writ petition. The Board con- 
tended that the consumer having agreed , 
to abide by the subsequent modifications 
or alterations made by the Board in the 
Conditions of Supply and Condition 
No. 23 (a) added by the Board making it 
obligatory upon the consumer to bear 
the cost of the stolen transformer, the 
latter cannot turn round’ and ask the 
Board to resume the supply of energy 
without her performing her part of the 
contract, Finally, it was maintained that 
the rights of the parties flow from a 
contract, they cannot be enforced by in- 
voking the extraordinary jurisdiction of 
ie Court under Art, 226 of the Consti- 
ution. 


3. The learned single Judge held that 
the petitioner was under no legal liabi- 
lity to bear the replacement cost of the 
transformer, it being not the part of ser- 
vice line as defined by S. 2 (1) of the 
Indian Electricity Act, 1910. A transfor- 
mer, in the opinion of the learned single 
Judge, is a part and parcel of the main 
transmission line as defined by S, 2 (7) 
of the Electricity (Supply) Act, 1948. As 
régards the plea that contractual rights 
and liabilities cannot be enforced, the 
learned single Judge held that the obli- 
gation which the Board sought to fasten 
upon the consumer was in contravention 
of Cl. (vi) of the Schedule 7 to Indian 
Electricity Act, 1910, the remedy for 
Statutory breach could be availed of by 
the consumer and the Court can grant 
writ to her. Accordingly, the writ peti- 
tion succeeded and the rule was made 
absolute, 


4, Being aggrieved from that 
the Board has come up in appeal. 


§ The Board is a body corporate 
which has been endowed with power to 
acquire and hold property, both movable 
and immovable, by S. 12 of the Electri- 
city Supply Act, 1948. The Board is con- 
stituted by a notification made under 
S. 5 of that Act, It being thus a statu- 
tory corporation, it would be necessary 
at the outset to consider its nature and 
character and the extent of the powers 
which it may in its relationship with the 
consumer lawfully exercise. The right to 
conduct its business in the form of a 
corporation and as such to enter inte 
contracts with consumers, is not its 
natural or fundamental right. It is a 
creature of the law and the statute im 


order, 
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authorising its own corporations to carry 
on business, may qualify that privilege 
by imposing such conditions and duties 
as reasonably may be deemed expedient 
in order that its activities may not ope- 
rate to the injury of the rights of the 
public with wham it may come in con- 
tact. We would do no better than quote 
the following from the opinion of ‘Chief 
Justice Taney in the well-known case of 
The Bank of Augusta v. Earle (U. 5. 
Supreme Court reports (1842) 10 Law Ed 
(Peters) (519)) at p. 586:— 

- “In the case of Head and Amory V. 
The Providence Insurance Ca. ((1808) 2 
Cranch 127), Chief Justice Marshall, im 
delivering the opinion of the Court, said, 


without ascribing to this body which- 


in its corporate capacity is the mere 
creature of the Act to which it owes its 
existence, all the qualities and disabili- 
ties annexed by the common law to an- 
cient institution of this sort, it may cor- 
rectly be said to be .precisely what the 
incorporating Act has made it — to de- 
rive all its powers from that Act, and 
to be capable of exerting its faculties 
only in the manner which that Act 
authorises. 

To this source of its being, then, we 
must recur to ascertain its powers, and 
to determine whether it can complete a 
contract by such communications as are 
in this record.” 

In the case of Dartmouth College v, 
Woodward ((1819) 4 Wheat 629 (636)). 
the same principle was again decided by 
the Court. “A corporation, said the 
court, ig an artificial being, invisible, 
intangible and existing only in contem- 
plation of law, Being a mere creature of 
the law, it possesses only those proper- 
ties which the charter of its creation 
confers upon it, either expressly, or as 
incidental to its very existence.” 

And in the case of the Bank of the 
United States v. Dandridge ((1827) 12 
Wheat 64), where the questions in rela- 
tion to the powers of corporations and 
their mode of action were very carefully. 
considered, the court said: “But whatever 
may be the implied powers of aggregate 
corporations by the common law, and 
the modes by which those powers are 
to be carried into operation, corporations 
created by statute must depend both for 
their powers and the mode of exercising 
them, upon the true construction of the 
statute itself.” i 
The Supply Act charges the Board with 
the general duty of supply and distribu- 
tion of electricity In the most efficient 


and economical manner. It confers the 
power upon the Board to frame tariffs, -. 
and to supply electricity to any person 
not being a licensee upon such terms 
and conditions as it thinks fit. (See Sec- 
tion 49). The Board by S. 26 has ‘been 
given all the powers and obligations of 
a licensee under the Indian Electricity 
Act, 1910. The section declares that the 
Act shall be deemed to be the licence of 
the Board for the punposes of that Act. 


The Second Proviso states further 


“that the provisions of Cl. VI of the 
Schedule to that Act shall apply to the- 
Board in respect of that area where 
distribution mains have been laid by the 
Board and the supply of energy through 
any of them has commenced.” 7 
Thus the Electricity Supply Act not only 
brought into existence a corporate body 
designated as the Board but also con- > 
ferred upon it the licence for 
the purposes of Indian Electricity Act, 
1910. It made Cl. VI of the Schedule 
of the latter Act applicable to the Board; 
without laying down in the Act, fresh 
Conditions of Supply to which the 
Board would adhere, in its relationship 
with the consumers serving upon it the 
requisition for supply of electricity in 
the area where the distribution mains 
have been laid by it and the supply _ of 
energy through any of them has com- 
menced. 

6. That brings us to Cl. VI of the 
Schedule to ‘the Indian Electricity Act, 
1910. It is as follows:— 

“{1) Where (after distributing mains 
have been laid down under the provi- 
sions of Cl. IV or Cl. V and the supply 


- of energy through those mains or any’ 
-of them has commenced) a requisition is 


made by the owner or occupier of any 
premises situate within (the area of sup- 
ply) requiring the licensee to supply 
energy for such premises, the licensee 
shall, within one month from the mak- 
ing of the requisition (or within such 
longer period as the Electrical Inspec- 
tor may allow) supply, and save in so 
far as he is prevented from doing so by 
cyclones, floods, storms or other occur- 
rences beyond his control, continue to 
supply energy in accordance with the 
requisition: ee 

Provided, first, that the licensee shall 
not be bound to comply with any such 
requisition unless and until the person 
making it— 

(a) within fourteen days after the ser- 
vice on him by the, licensee of a notice 


502 All. {Prs. 6-9] U.P.S.E. Board v. Lakshmi Devi (Prem Prakash J.) A.LR. 


in writing in this behalf, tenders to the 
licensee a written contract in a form ap-~ 
proved by the (State Govt.) duly execut- 
ed and with sufficient security, binding 
himself to take a supply of energy for 
not less than two years to such amount 
as will (assure to the licensee at the cur- 
rent rates charged by him, on annual 
revenue not exceeding fifteen per centum 
of the cost of the service line required 
to comply with the requisition) and 

(b) if required by the licensee so to 
do, pays to the licensee the cost of so 
much of any service line as may be laid 
down or placed for the purposes of the 
supply upon the property in respect of 
which the requisition is made, and of so 
much of any service line as it may b@ 
necessary for the said purposes to lay 
down or place beyond one hundred feet 
from the licensee’s distributing main, al- 
though not on that property.” 
Sub-clause (2) of Cl. VI provides that 
any service line laid for the purpose of 
supply in pursuance of a requisition un- 
der sub-cl. (1) shall, notwithstanding 
that a portion of it may have been paid 
for by the person making the requisi- 
tion, be (maintained by the licensee whe 
shall also have the right to use it for 
the supply of energy to any other 
person). 

7. Clause VI lays down the conditions 
on the performance of which by the 
consumer, the Board undertakes to sup- 
ply energy to a consumer. ' 


8. In computing the cost of any “Ser- 
vice Line” as may be laid or placed for 
the purposes of supply of energy þe- 
yond 100 feet of its distributing main, 
the Board, in terms of Cl. VI cannot de- 
mand the cost of the transformer from 
the consumer. 

9. “Service Line” as defined by S. 2 
(1) of Indian Electricity Act, 1910 means 
any electric supply line through which 
energy is, or is intended to be supplied— 

(i) to a single consumer either from a 
distributing main or immediately from 
the supplier’s premiess or 

(ii) from a distributing main to a group 
of consumers on the same premises or 
en adjoining premises supplied from the 
same point of the distributing main.” 

S. 2 (e)-of that Act says that ‘distribut- 
ing main’ means the portion of any main 
with which a service line is, or is in- 
tended to be, immediately connected. 
From the definition assigned to “Service 
Line” and the “Distribution Main”, it 
cannot be said the transformer is a part 


and parcel of the “Service Line”. Fur- 
ther, the first Proviso to sub-cl. (1) of 
the clause entitles the Board to discon- 
tinue supply in the events specified 
thereunder. It does not give power to th® 
Board to discontinue supply if the con- 
sumer failed after the supply had com- 
menced, to deposit the cost of the stolen 
transformer, Even if it were assumed 
that the transformer is a part and parcel 
of the “Service Line”, which in our 
opinion it is not, the claim of the Board 
that the consumer should bear its re- 
placement cost is, in our opinion, nega- 
tived by sub-cl. (2) which provides that 
the “Service Line” laid for the purposes 
of supply in pursuance of a requisition 
under sub-cl. (1), shall be maintained by 
the licensee. The transformer is the 
part of the main “transmission line” as 
defined by S. 2 (7) of the Act. The Elec- 
tricity Supply Act, 1948 draws a distinc- 
tion between “Main transmission line” 
and “Service Line”. It is only the cost 
of the “Service Line” which the pros- 
pective consumer has to bear, before the 
Board complied with his requisition for 
supply of electricity. Analysed in that 
manner, we should hold that the trans- 
former is not the -part of “Service Line” 
and that the Board having once com- 
menced the supply it has to maintain the 
“Service Line”. Neither does 1910 Act 
nor the Electricity (Supply) Act, 1948 au- 
thorise the Board in our opinion to de- 
mand the replacement cost of the trans- 
former. This being so, if a condition as 
that were added by the Board to the 
Conditions of Supply, comprising the 
agreement between it and the Board. 
such a condition would be void as 
against the public policy. It is well 
recognised that public corporations have 
no implied powers to enter into con- 
tracts whereby the performance of their 
duties to the public is prevented or un- 
duly restricted. It amounts to a condi- 
tion “so obviously inimical to the inte« 
rest of the community that it offends al- 
most any concept of the public policy”. 
The Act lays down the conditions to 
regulate the relationship between the 
Board and the consumer. No contract 
would be enforced which would be con- 
trary to the general policy of the law, 
The consumer may have agreed to abide 
by the conditions subsequently altered 
or modified by the agreement, neverthe- 
less, what is injurious to and against the 
public policy, must be forbidden. Con- 
tractual freedom must be fostered but 
no contract, that tends te circumvent the 
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law creating the corporation, would be 
countenanced. in law. Judged in that 
manner, the -.rewly added condition 
No. 23 (a) which the Board seeks to in- 
voke to its aid, is unlawful in the sense 
that the law will not enforce it. This 
disposes of the main submission canvass- 
ed by the learned counsel appearing on 
behalf of the Board. 


- 10. It has been next urged that the 
rights and obligations arising from under 
the contract cannot be enforced in the 
extraordinary proceeding under Art. 226 
‘of the Constitution. In general, one 
cannot quarrel with the correctness of 
the proposition. But, here we are dealing 
with a statutory corporation, the powers 
and obligations of which have been well 
defined by the statute creating it. It be- 
ing a statutory licensee, its duties to- 
wards the consumer to supply electricity 
arise not only by virtue of the agree- 
ment but also by the provisions of Cl. VI 
of the Schedule to 1910 Act. If it trans~ 
gresses the limits of its powers and 
seeks to impose conditions of supply, not 
warranted by the Act, an aggrieved 
person can seek to enforce its corres- 
ponding obligations in pursuance of sta- 
tutory provisions. This reciprocity of the 
obligations, apart from its basis in agree- 
ment, has in the present case acquired an 
operative force resting on statutory sanc~ 


tion and equity. This disposes of the 
second submission. 
11. Learned counsel for the Board 


has vehemently argued that there being 
no express prohibition by law to agree 
to the condition of the nature as is con- 
tained in Condition No. 23 (a), and the 
consumer having agreed to its incorpora- 
tion in the agreement by Condition 
No. 10 (1) of the Agreement, even if it 
were something beyond the conditions 
prescribed by Cl. VI of the Schedule, 
the Court should refuse to nullify the 
bargain at the instance of the consumer. 
In support of this contention our atten- 
tion has been invited to Lachoo Mal v 
Radhey Shyam (AIR 1971 SC 2213) and 
in particular to Paragraph 248 in Hals- 
bury’s Laws of England, Volume 8, Third 
Edition, where at page 143 it is stated: 


“As a general rule, any person can 
enter into a binding contract to waive 
the benefits conferred upon him by an 
Act of Parliament, or, as it is said can 
contract himself out of the Act, unless 
it can be shown that such an agreement 
is in the circumstances of the particular 
, case contrary to public policy. Statutory 


conditions may, however, be imposed in 
such terms that they cannot be waived 
by agreement, and, in certain circum- 
stances, the legislature has expressly 
provided that any such agreement shall 
be void.” 


12. The case at hand falls, in our 
opinion, within the category of cases 
where the enforcement of such a condi- 
tion would amount to disobedience of 
law. As already discussed in the fore- 
going, the insertion of Condition No. 23 
(a), having regard to the scheme of 1910 
and 1948 Acts, would be contrary to 
public policy. It is well known that no 
contract would be enforced which is con- 
trary to the general policy of the law 
or is detrimental to the interest of the 
consumer, which the State has to protect 
in the interest of the public good. -The 
case of Lachoo Mal v. Radhey Shyam 
(AIR 1971 SC 2213) (supra) was one aris- 
ing under the U. P. (Temporary) Control 
of Rent and Eviction Act, 1947 wherein 
the landlord had waived the exemption 
benefit available to him for constructions 
made after 1-1-1951. The agreement was 
neither illegal nor did it defeat the pro- 
visions of any law within the meaning of 
S. 23, Contract Act and, therefore, their 
Lordships of the Supreme Court held 
that the landlord could give up the 
benefit which otherwise could be avail- 
able to him under S. 1-A of the Act. 
Manifestly and for reasons which we 
need not repeat, that principle does no? 
govern the point in controversy here. 


13. Finally, learned counsel for the 
Board has urged that since the disputes 
drising under the Agreement require, by 
virtue of Cl, 13 of the Agreement, to be 
referred to the Electrical Inspector” to 
Govt. whose decision is final and bind- 
ing on both the parties, the petitioner 
should be directed to the remedy pro- 
vided under the Agreement. We are 
unable to agree with the submission. The 
existence of such alternative remedy is 
not a sufficient reason for refusing a 
party relief by a writ or order prohibit-| . 
ing an authority, acting without jurisdic- 
tion, from continuing such action. In the 
well known case of Calcutta Discount 
Co. Lid. v. Income-tax Officer Compa- 
nies, Calcutta (AIR 1961 SC 362) the 
Supreme Court has taken the view that 
where. an action of the executive autho- 
rity, acting without jurisdiction, sub- 
jects or is likely to subject a person to 
lengthy proceeding and unnecessary 
harassment the High. Court will issue ap- 
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propriate orders or directions to prevent 
such consequences. In the presènt case, 
we find no reason for which the relief 
to the petitioner should be refused, spe- 
cially when the Board was asking for 
something which it had no power to de- 
mand under the law creating it or under 
the 1910 Act, Cl. VI of which was made 
applicable to it by S. 26 of the Electri- 
city (Supply) Act, 1948. 


14. We may note that the Board, by 
its letter dated February 18, 1972, has 
directed the units under its control not 
to charge cost of the transformer from 
a consumer if the transformer was stolen 
in 1971 or preceding year but it was not 
physically replaced by Executive En- 
gineer in 1971 or preceding years. In view 
of these modified instructions it is all 
the more necessary that the Board be 
directed in the present case to continue 
to perform its obligations by replace- 
ment: of the stolen transformer. 

15. For the discussion in the fore- 
going we see, therefore, no force in this 
appeal which is hereby dismissed with 
costs, 

Appeal dismissed, 
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Jhau Lal and others, Petitioners v. 
Nagar. Mahapalika, Lucknow and others, 
Opposite Parties. 

Writ Petn. No. 973 of 1973, D/- 6-4- 
1977. 


(A) Land Acquisition (Amendment and 
Validation) Act (13 of 1967), S. 4, sub- 
sec. (2) — Declaration to be made within 
two years from commencement of Act — 
Sub-s. (4) contemplates not the publica- 
tion but only declaration to acquire land 
under S. 6 (1) of the Principal Act. 


It cannot be said that the declaration 
contained in S. 6 can be only through 
publication of the notification. Section 360 
of the Adhiniyam is a provision which 
requires the sanction of the Scheme 
which really means sanctioning the ac- 
quisition of land for the purposes of the 
scheme., This is the intention also of sub- 
s. (1) of S. 6 of the Land Acquisition Act. 
Sub-section (2) of S. 6 of the Land Ac- 
quisition Act provides for the publication 
“of the declaration made under S. 360. 
This is equivalent to S. 363 of the Adhi- 
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niyam which provides for publication of 
the sanction granted under. S. 360 (2) of 
the Adhiniyam (Para 3) 

The reference ander sub-s. (2) of S. 4 
of Act No. 13 of 1967 is only to the 
notification under S. 363 and not to 360 
of the Adhiniyam. In other words, it 
refers only to the notification under sub- - 
sec. (2) of S. 6 and not to the declaration 
under sub-s. (1) of S. 6 of the Land Ac-- 
quisition Act. (Para 3) . 
‘ In the instant case the scheme was: 
sanctioned under S. 360 by the Nagar- 
Mahapalika but as it required further . 
sanction by the State Government, it 
went to the State Government and the 
final order sanctioning the scheme was 
passed on 29th May, 1967. The publica- 
tion of this declaration under S. 363 of 
the Nagar Mahapalika Adhiniyam was 
made on 16th December, 1967. There was 
some error in the notification and ac- 
cordingly in supersession thereof another 
notification was published on April 26, 
1969. 


Held that what was superseded was 
only the publication of the declaration 
of the sanction and not the sanction it- 
self. The declaration or the sanctioning 
the scheme had remained the same only 
the notification or publication thereof 
was being made afresh, It thus only 
superseded the publication of the decla-~ 
ration previously made and not the dex 
claration made under S. 6 (1). There- 
fore sub-sec. (2) of S. 4 of the Act had 
no applicability. The scheme could not 


thus be held to have been hit by that 
notification or to have become invalid 
because of it. (Para 4) 


(B) U. P. Nagar Mahapalika Adhini- 
yam, S. 350 (1-A) — Provisions under, 
are directory -- Omission of Develop- 
ment Committee in passing resolution 
fixing time limit — Is not fatal to the, 
scheme, ° 


The provisions of S. 350 (1) are only 
directory and not mandatory in charac- 
ter. It is obviously so because no penalty 
has been provided for not pene the 
resolution. {Para 6) 


Under the Adhiniyam the Develop- 
ment Committee is only a committee of 
the Mahapalika and it could not be the 
intention of the Legislature to give 
power to the Land Development Com- 
mittee to frustrate a scheme by its in- 
action as the improvement schemes are 
framed for the benefit of the people. The 
provision must, therefore, be held to be 
directory and not mandatory, In these 
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circumstances the omission of the Land 
Development Committee in passing tha 
resolution cannot be deemed to be fatal 
to the scheme. (Para 6) 


Cases Referred: Chronological Paras 


(1977) W. P. No. 137 of 1974, D/- 18-2- 
_ 1977 (All) i 
AIR 1976 SC 417 3 
AIR 1970 All 414 (FB) 7 
AIR 1968 SC 224: 1968 Lab IC 204 § 
AIR 1961 SC 751: (1961) 1 Cri LJ 773 $ 
- U. C. Srivastava, for Petitioners; B. L. 
Kaul and R. R. Agrawal, for Opposite 
Parties. 

“HARI SWARUP, J.:-— Certain peti- 
tioners have challenged through the pre- 
sent writ petition the validity of the 
Aliganj Street and City Expansion 
Scheme, an improvement scheme under 
the Nagar Mahapalika Adhiniyam, An- 
other petition was filed earlier by some 
other persons in which the same schem® 
was challenged on various grounds, 
Learned counsel for the petitioners has 
not taken us over again the same grounds, 
. We take it that he has argued those 
grounds and our judgment on those 
points is the same as is contained in our 
judgment in Writ Petition No. 137 of 
1974, Mahabir Singh Kotwali v. Nagar 
Mahapalika LKO, 

2. The first contention is that the 
declaration having not been made with- 
in the time limit fixed by S. 4 (2) of the 
Land Acquisition (Amendment and Vali- 
dation) Act, 1967, Act No. 13 of 1967, the 
whole proceedings had become void and 
the scheme frustrated. Sub-s. (2) of S., 4 
reads as under:— 

“Notwithstanding anything contained 
in clause (b) of sub-sec. (1), no declara- 
fion under S. 6 of the principal Act in 
respect of any land which has been noti- 
fied before the commencement of the 
- Land Acquisition (Amendment and Vali« 
dation) Ordinance, 1967, under sub-s. (1) 
of S. 4 of the principal Act, shall be 
made after the expiry of two years from 
the commencement of the said Ordi- 
mance,” 

The contention of the learned counsel is 
that in view of this provision, no decla- 
ration could be published under S. 6 of 
the Land Acquisition Act beyond two 
years from the commencement of the 
Act viz, 20th January, 1967. The facts 
relevant for the purpose are as follows:— 
The scheme was sanctioned under S. 360 
by the Nagar Mahapalika but as it re- 
quired further sanction by the State 
Government, it went to the State Govern- 
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ment and the final order sanctioning the 
scheme was passed on 29th May, 1967. 
The publication of this declaration under 
S. 363 of the Nagar Mahapalika Adhi- 
niyam was made on 16th December, 1967. 
There was some error in this notification 
and accordingly in supersession thereof 
another notification was published on 
April 26, 1969. As the amendment Act of 
1967 had come into force on 20th Janu- 
ary, 1967, this publication was beyond 
two years of the date of the coming into 
force of the Act. The contention of the 
learned Advocate General, however, i9 
that sub-sec. (2) of S. 4 of the Act No. 13 
of 1967 contemplates not the 
tion but only the declaration to acquire 
the land under sub-sec, (1) of S, 6 of the 
Land Acquisition Act, 


3. Annexure A-2 is the document 
which shows the declaration that was 
made by the State Government in pur- 
suance of the requirement of sanction 
under S. 361 of the Adhiniyam. Sec- 
tion 360 of the Nagar Mahapalika Adhi- 
niyam provides:— 


“The Mahapalika ghall...... take such 
scheme into consideration together with 
any objection or representation received 
or made under Ss. 367 and 358 and the 
recommendation of the Development. 
Committee under S. 359 and shall either 
abandon the scheme or sanction the 
scheme with such modifications, if any, 
as it may consider necessary; 

Provided that in the case of a scheme 

of the estimated cost of over Rs. 10,600,000 
the sanction of the State Government 
shall also be obtained.” 
The scheme is of the estimated cost of 
much more Rs. 10,00,000. The order of 
the State Government dated May 29, 
1967 reads as under:— 


“With reference to the correspondence 
resting with your letter No. T/556/A-C, 
dated December 16, 1966, on the above 
subject. I am directed to say that under 
sub-sec. (1) of S. 361 of the Uttar Pra- 
desh Nagar Mahapalika Adhiniyam, 1969 
(U. P. Act No. II of 1969), the Governor 
is pleased to sanction the improvement 
scheme namely, ‘Aliganj Street and City 
Expansion Scheme of the Nagar, Maha- 
palika, Lucknow at an approximate cost 
of Rs, 38,86,000.00, as approved. by the 
Chief Engineer, Town and Country Plan- 
ning Department vide his letter No. 1612/ 
23 (LAD) Tp/66, dated April 7. 1966, ad- 
dressed to you and copy endorsed +o 
Government. The scheme was notified 
by the Nagar Mahapalika under S. 357 


publica- ` 
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of the said Adhiniyam in Part VIII of 
the U..P. Gazette dated March 17, 24 and 
.31, 1962 respectively. 

2, I am to request you to take prompt 
action under sub-sec. (1) of S. 363 of the 
said Adhiniyam for notifying this fact 
in the official Gazette under intimation to 
Government.” 

Thereafter as required by Sec« 
tion 363 of the Adhiniyam and sub-sec- 
tion (2) of Sec. 6 of the Land Acquisition 
Act the notification was published. This 
is Annexure A-4, It contains some obvi- 
ous clerical errors. The revised notifica- 
tion published on 26-4-1969 is Annexure 
2. The emphasis by the learned counsel 
for the petitioners is on the last para- 
graph of this notification which is að 
undér:— 

“This notice is in supersession of pre- 
vious notice under S. 363 (1) of Nagar 
Mahapalika Adhiniyam, 1969, in respect 
of the Scheme published in the Uttar 
Pradesh Gazette and if in other papers.” 
The learned counsel for the petitioners 
has relied upon sub-paragraph (2) of 
paragraph 2 of Schedule II of the Adhi- 
niyam which runs as under:— 

“Subject to the provisions of para= 

graphs. 10 and 11 of this Schedule......... 
the publication of a notification under 
S. 363 of this Act in the case of land 
acquired under any other improvement 
scheme under this Act shall be substi- 
tuted for and have the same effect as a 
declaration by the State Government 
under S. 6 of the said Act, unless a de- 
claration under the last mentioned sec- 
tion has previously been made and is 
still in force.” 
In view of this the contention of the 
learned counsel is that the declaration 
contained in S. 6 can be only through 
publication of the notification. “We are 
unable to accept this contention in view 
of the wordings of Ss. 360 and 363 of the 
Adhiniyam and sub-secs. (1) and (2) of 
|S. 6 of the Land Acquisition Act. Sec- 
tion 360 of the Adhiniyam is a provision 
which requires the sanction of the scheme 
which really means sanctioning the ac- 
quisition of land for the purposes of the 
scheme. This is the intention also of 
sub-sec. (1) of S. 6 of the Land Acquisi- 
tion Act. Sub-section (2) of S. 6 of the 
Land Acquisition Act provides for the 
publication of the declaration made un- 
der S. 360. This is equivalent to S. 363 of 
the Adhiniyam which provides for pub- 
lication of the sanction granted under 
S. 360 (2) of the Adhiniyam. Section 363 
reads as under: 


»” 
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“Whenever a* scheme is sanctioned 

Whether by the Mahapalika on its own 
authority or with the sanction of the 
State Government under the provisa to 
sub-sec, (1) of S. 360, the fact. shall be — 
announced by notification in the official 
gazette and it shall be incumbent on the, 
Mahapalika, when it sanctions the scheme 
under its own authority, immediately te 
inform the State Government and te 
submit for the information of the State 
Government the details required by sub- 
sec. (2) of S. 360.” 
The reference under sub-sec. (2) of S. 4 
of Act No. 13 of 1967, in our opinion, is} 
only to the notification under S. 363 and 
not to S. 360 of the Adhiniyam. In other 
words it refers only to the notification 
under sub-sec. (2) of S. 6 and not to the 
declaration under sub-sec. (I) of S. 6 of 
the Land Acquisition Act. In Khadim 
Husain v. Stafe of U. P. (AIR 1976 SC 
417) the Supreme Court had the occasion 
to consider this sub-section and it was 
held: — 

“A look at the amendment introduced 
by S. 4 (2) of the Land Acquisition (Am=- 
endment and Validation) Act, 1967, shows 
that it is the declaration which has te 
take place within two years of the ex- 
piry of the commencement of the Ordi- 
nance which came into force on 20th Jan, 
1967. In fact, S. 4 (2) of the Amendment 
Act of 1967, set out above, itself makes 
a distinction between ‘declaration’ under 
5S. 6 and its ‘notification? under S. 4 of 
the principal Act, It does not say that no 
notification under S. 6 of the. principal 
Act can take place beyond fhe time fix- 
ed. The prohibition is confined to decla- 
rations made beyond the specified 
period.” 

4. We have thus to see if the declara- 
tion which was made under sub-sec. (1) 
of S. 6 which was equivalent to S. 360 er 
361 of the Adhiniyam was superseded by 
the notification issued on April 26, 1969. 
The quotation which we have given from 
Annexure 2 shows that what was super- 
seded was only the publication of the 
declaration of the sanction and not the 
sanction itself, The-earlier part of the 
notification also dees not show that a 
fresh declaration had been made. The 
whole document shows that the declara- 
tion or the sanctioning of the scheme hadi 
remained the same, only the notification 
or publication thereof was being made 
afresh. It thus only superseded the pub- 
lication of the declaration made on 
16-12-1967 and not the declaration made 
under S. 360 (1) of the Adhiniyam. In this 
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view therefore sub-s. (2) of S. 4 of Act 13 
of 1967 has no applicability. The scheme 
cannot thus be held to have been hit by 
that notification or to have become in- 
valid because of it. 


, 5. The other argument raised by the 
fearned counsel for the petitioners is 
based on S. 350 (1-A) of the U. P. Nagar 
Wahapalika Adhiniyam which reads as 
under:— 


"The said resolution shall specify the 
time-limit for the execution of the sche- 
mes, which may be extended by the 
Development Committee by résolution 
from time to time: 


provided that in the case of a Scheme 
notified before the commencement of the 
U. P. Nagar Mahapalika (Amendment) 
Act, 1972 such time-limit, if not already 
specified, shall be specified by a fresh 
resolution of the Development Commit- 
tee not later than one year after the 
commencement of the said Act: 


“Provided further that such time-limit, 
including extensions, if any, shall in no 
ease exceed twenty years from the date 
ef notification of the scheme under 
S. 363.” 


The contention is that because the Deve- 
lopment Committee had not passed any 
resolution fixing a time-limit, as contem- 
plated by sub-sec. (1-A) of ‘Ss. 350, the 
scheme must be deemed to have become 
dead. It has been stated as a matter of 
dact in the counter-affidavit that the 
time-limit had been fixed by the State 
Government's order dated September 9, 
4969 (Annexure A-10). The relevant por- 
tion whereof runs as under:-— 


"ao Lt should be ensured that awards 
fm respect of the entire land falling in 
the scheme are declared latest by April 
~ 25, 1974.” 


This is contained in the letter of the 
State Government written to the Collec- 
tor of the District. The subsequent con- 
sequent order is to the following effect: 


“Necessary details of the Nazul land 
and other land falling in the scheme 
should be obtained from the Mukhya 
Nagar Adhikari, Mahapalika, Lucknow 
at once, and it should be ensured that 
awards in respect of the entire land fall- 
ing in the scheme are declared latest by 
April 25, 1974.” 


In view of these orders which have been 
passed, it cannot be held that no time- 
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limit has been fixed for the execution of 
the scheme. The scheme had under the 
Adhiniyam to be finally sanctioned by. 
the State Government and it had in fact 
sanctioned it, the fixation of time limit 
by it cannot therefore be held to be 
illegal. 


6. Even if there may be technical 
defect that the resolution by the Deve- 
lopment Committee had not been passed, 
the same, in our opinion, cannot be 
enough to frustrate the scheme or to 
make it dead. The provisions of S. 350 (1) 
are only directory and not mandatory in 
character. It is obviously so because nol’ 
penalty has been provided for not pass- 
ing the resolution. In Remington Rand 
of India Ltd. v. The Workmen (AIR 1968 
SC 224). The following passage from 
State of Uttar Pradesh v. Babu Ram 
Upadhya, (AIR 1961 SC 751 at p. 765) 
was reiterated: 


“For ascertaining the real intention of 
the Legislature the court may consider, 
Inter alia, the nature and the design of 
the statute, and the consequences which 
would follow from construing it one way 
or the other, the impact of other provi- 
sions whereby the necessity of comply- 
ing with the provisions in question is 
avoided, the circumstances, namely, that 
the statute provides for a contingency of 
the non-compliance with the provisions, 
the fact that the non-compliance with 
the provisions is or is not visited by 
some penalty, the serious or trivial con- 
sequences that flow therefrom, and, 
above all, whether the object of the 
legislation will be defeated or furthered.” 


Under the Adhiniyam the Land Deve- 
lopment Committee has been assigned, 
the functions only for the furtherance 
of the scheme. It has not been given any 
power to nullify, frustrate or abandon 
the scheme. The power of abandoning 
the scheme has been reserved for the 
Nagar Mahapalika. Under S. 5 of the 
Adhiniyam the Mahapalika and the De- 
velopment Committee are separate autho- 
rities. The Development Committee is 
only a committee of the Mahapalika and 
it could not be the intention of the Legis- 
lature to give power to the Land Deve- 
lopment Committee to frustrate a scheme 
by its inaction as the improvement 
schemes are framed for the benefit of 
the people. The provision must, there- 
fore, be held to be only directory and 
not mandatory. Further, the title of the 
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petitioner is lost by the acquisition of 
land by the sanctioning of the scheme 
under S. 360 of the Adhiniyam and pub- 
lication thereof under S. 363 of the Adhi- 
niyam. The rights cannot come ‘back to 
the petitioners thereafter unless the 
scheme is abandoned under S. 367-A of 
the Adhiniyam. In these circumstances 
the omission of the Land Development 
Committee in passing the resolution can- 
not be deemed to be fatal to the scheme, 
We cannot, therefore, hold that the pon 

AN the 
land so as to entitle them to get the writ 
of a mandamus for the return of their 
land. 


7. The learned counsel next contend- 
ed that the entire proceedings for acqui- 
sition are illegal because of the vague- 
ness of the notification issued under Sec- 
tion 367 of the U, P. Nagar Mahapalika 
Adhiniyam. The contention is that it is 
not -possible to know if the petitioners’ 
land was to be acquired. The contention 
has no merit because the notification 
gives the boundaries of the area to be 
acquired. It gives all the four boundaries 
stating the numbers of the khasra plots 
and also in the case of northern, west~ 
ern and eastern boundaries, the relevant 
roads that form the boundary of the 
area, and in the case of the southern 
boundary the railway line passing at the 
place. There is also a statement in the 
- notification that the particulars of the 
scheme containing a plan of the area 
comprised in the scheme and the state- 
ment of the land etc., proposed to be 
acquired can be seen at the office of the 
Nagar Mahapalika (Vikash Vibhag). The 
details given in the notification are thus 
sufficient for any one whose land may 
fall within the boundaries given in the 
notification to come to know that his 
land is sought to be acquired. Learned 
counsel relied in this connection on a 
judgment of this Court in Bahori Lal v. 
Land Acquisition Officer (AIR 1970 All 
414) (FB). That was, however, a case in 
which the boundaries of the land sought 
to be acquired were not given. The land 
was mentioned as:— 





District Pargana Mauza Approximate Area 
Mathura Mathura oe 2,15 aeres 


anger 





That was certainly too vague because it 
will require every person living in the 


` village to go to the office for finding out ` 


‘Municipality (Hari Swarup J.) 
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if his land was being acquired. The pre- 
sent is not such a case, the boundaries 
have been given. It cannot be said that 
the area is not defined. 


8. The last contention of the learned 
counsel is that the execution of the. 
scheme was hit by Art. 14 of the Consti- 
tution. It was alleged in the petition 
that there were two persons whose land 
had not been acquired. They were D. N 
Singh and Smt. Ram Kumar Tripathi, 
In reply to this allegation it has ‘been. 
stated in the counter-affidavit that the 
land in favour of D. N. Singh and Smt. 
Ram Kumar Tripathi and others was re- 
leased prior to the declaration of acqui- 
sition ‘made on 29-5-1967 on conditions. 
€numerated in the order itself. There 
was an allegation also in respect of 
Gulab Chand Singh and in the counter- 
affidavit it is stated that his land was ex- 
changed in terms of a general resolution 
of the Mahapalika and the petitioners 
did not come forward for the exchange 
of this land, if they had any. There is 
thus no material before us for holding 
that the intention of Art, 14 is - being 
violated, 


9. The Advocate General also con- 
tended that the petition is liable to be. 
dismissed on the ground of laches. We, 
however, think that there is no material 
before us on the basis of which it may 
be possible for us to dismiss the writ 
petition on the ground of laches. Even 
though the petition was moved in 1973 
and there was no allegation in the petix 
tion explaining the delay, in the re- 
joinder-affidavit it is stated that- the 
petitioners had no knowledge about the 
acquisition proceedings, As this fact has 
been stated in the rejoinder-affidavit, we 
ean neither jplace much relance on if 
nor can we ignore it. Hence, we do not - 
propose to decide this petition on the 
basis of laches. 

10. In the result the petition fails and 
is dismissed, Costs on parties. i 


Petition dismissed, 
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Smt. Lakshmi Devi, Appellant v. Smt, 
Kala Devi and others, Respondents. 

‘ Second Appeal No. 1809 of 1975, Dj 
_T~4-1977.* E 

~- (A) Civil P. C. 1908), O. 21, R. 63 — 
Suit under — When to be filed — Can þe 
filed only after objections under ©. 21, 
R. 58 have been decided and disposed of 
— Suit filed under R. 63 when objections 
under R. 58 were still pending decision 

‘== Premature. (Paras 8, 9) 

(B) Civil P. C. (1908), O. 21, R. 63 — 
Scope and ambit of suit under — Cannot 
be equated with regular title suit. 

A specially low court-fee is provided 
under S. 7. (viii) of the U, P, Court- 
Fees Act for suits under O. 21, R, 63. In 
this view of the matter, a suit under 
O. XXI, R. 63, C.P.C, cannot be equated 
with a regular title suit and its scope, 
although not confined only to adjudica- 
tion merely on the basis of possession, 
still cannot be deemed to be so wide as 
to allow it to be converted into a regu- 
lar full-fledged title suit, It is not open 
to the. plaintiff to seek relief on a basis 
different from the one on which his ob- 
jections have been raised in proceedings 
under O. XXI, R. 58, C.P.C. (Para 10) 

Thus, where the plaintiff filed the suit 
under O, 21, R. 63 for declaration that 
the suit property was not attachable and 
saleable in execution of decrees obtained 
against his son on the ground that the 
property was his separate property and 
the objections filed by him under O, 21, 
R. 58 were also to that effect, 

Held that it was not open to him to 
claim- title in himself to a share on the 
basis of the property being joint family 
when he had not raised the said conten 
tion in his objections under R. 58; that 
a mêre alternative case set out in the 
written statement to the effect that the 
attachment and sale of at least half of 
the property was good cannot be con- 
strued as an admission of the contesting 
defendants that the plaintiff had a sub~ 
sisting title to the remaining half of the 
property and that the defendants would 
be prejudiced and handicapped if, in the 
absence of necessary pleadings and evi- 
dence, they were called upon to meet 
this case. AIR 1951 SC 177 and AIR 1966 
SC 735, Disting. (Para 10) 


*(Against decree of Sri Ram Autar Singh, 
Dist. J., Mainpuri, D/~ 10-10-1975.) 
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(©) Hindu Law — Alienation — Co- 
parcenery property —- Except in Bom- 
bay and Madras, in other parts of the 
country which are governed by Benaras 
School of Hindu Law, without the con- 
sent of other coparceners, no coparcener 
can alienate any portion ef his undivid- 


ed interest. (Para 12) 
(D) Evidence Act (1872), S. 115 — 


Estoppel — Document executed by L 
alleging that he was sole owner of pro- 
perty and was entitled to execute the 
same — Not open to him to resile from 
said document and seek to condemn it 
on basis that he was not entitled to exe- 
cute the same. (Para 12) 


Cases Referred: Chronological Paras. 
AIR 1970 SC 1717 4 


AIR 1966 SC 735 4, 6, 10 
AIR 1966 Bom 169 4, 11 
AIR 1964 SC 1323 5 
AIR 1955 All 241 (FB) 6 
AIR 1955 Raj 179 -6 
AIR 1952 SC 47 46. 
AIR 1951 SC 177 4, 6, 10 
AIR 1942 All 221 (FB) 6 
AIR 1929 All 492 6, 14 
AIR 1918 Mad 300 6 


K. M. Sinha and Shambheo Prasad, 
for Appellant; Sudhir Chandra, for Res- 
pondents. 


JUDGMENT:— This is the plaintiffs 
second appeal and arises out of a suit 
which was filed by the origina] plaintiff 
Lalaram under O, XXI, R. 63, CP.C, . 
There were three defendants in the suit, 
Baburam was the defendant No. 3 and 
he happened to be the only son of the 
plaintiff, The latter died during the pen- 
dency of the appeal in the lower appel- 
late court and his widow Smt, Pista Devi 
was brought on record as the legal re- 
presentative of the deceased plaintiff. 
She also subsequently died and one Smt, 
Chandra Kanta Devi also died and then 
Smt. Lakshmi Devi was brought on re- 
cord as her legal representative, Smt. 
Lakshmi Devi and before her Smt, Chan- 
dra Kanta Devi were brought on record 
on the basis of the respective wills in 
their favour alleged to have been exe- 
cuted by their predecessor-in-interest. 

2. The original plaintiff Lalaram de- 
ceased sought a declaratory relief to the 
effect that the property mentioned in the 
plaint was not attachable and ‘saleable 
in the execution of decree No, 172 of 
1962, Smt. Kala Devi v. .Baburam and 
of decree No. 194 of 1962, Ramesh Chan- 
dra v. Baburam. Smt. Kala Devi was 
impleaded as the defendant No. 1 and 
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Ramesh Chandra was impleaded as the 
defendant No. 2. As I have already stat- 
ed above Baburam, the plaintiff's son, 
was impleaded as the defendant No. 3. 
The aforesaid decrees Nos. 172 of 1962 
and 194 of 1962 were passed against the 
said Baburam in favour of the said de- 
cree-holders. The suit property was at- 
tached in execution case No. 239 of 1962 
wherein the decree passed in Suit No. 194 
of 1962 was put into execution. The said 
property had also been attached before 
judgment on 18th September, 1962° in 
Suit No. 172 of 1962. Lala Ram filed an 
objection against the said attachment 
before judgment under O. XXXVIII, 
R. 8, C.P.C. but the same was dismissed 
on 27th April, 1963. The said Suit No. 172 
of 1962 was decreed against Baburam on 
15th November, 1962. Against the at- 
tachment effected in execution case 
No. 239 of 1962. Lalaram filed an ob- 
jection under O. XXI, R. 58, C.P.C. The 
said objection was pending when the in- 
stant suit under O. XXI, R. 63, C.P.C. 
was instituted. Apart from the aforesaid 
{facts which were set out in the plaint, 
Lalaram further alleged that he had 
been forced to execute a Tamleeknama 
ón 25th February, 1961 but the same was 
ineffective inasmuch as it had been ob- 
tained by his son under duress from 
him. Alternatively, it was pleaded that 
Baburam reconveyed the property to his 
father Lalaram by means of a deed of 
surrender dated 17th August, 1962. 
Therefore, the plaintiff Lalaram was the 
sole owner of the property and the same 
was not liable to be attached and sold in 
the execution of the aforementioned two 
decrees passed against his son Baburam. 


. & The defendant No. 3 filed a writ- 
ten statement supporting the plaintiff's 
case -but the other two defendants who 
were the decree-holders resisted the 
plaintiffs claim. They pleaded that the 
Tamleeknama was a genuine document 
and was not obtained from the plaintiff 
under duress. The deed of surrender 
‘dated 17th August, 1962 was alleged to 
be a sham and fictitious document which 
was executed to defeat the claim of the 
creditors. It was further pleaded by the 
defendants-decree-holders ‘that the pro- 
perty in dispute was a joint family pro- 
perty and, in any case, at least half of 
the share of the judgment-debtor Babu- 
ram was attachable and was liable to be 
sold. It may be stated that respondents 
Nos. 4 and 5 who have been impleaded 
fin the instant second appeal are the 
auction-purchasers. They were not ori- 
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ginally ‘parties to the suit. The’ respon- 
dents 1, 2°'and 3 in the instant appeal are 
defendants Nos. 1, 2 and 3 in the suit. 

4. The trial court framed necessary 
issues and after trial dismissed the suit, . 
The lower appellate court affirmed the 
trial court’s decree. The plaintiff has. now 
come up in the instant appeal and the. 
learned counsel for the appellant has, 
in the main, contended as follows:— 


(1) The Tamleeknama did not confer 
an absolute right on Baburam. He .was 
only given management but the owner~ 
ship continued to remain in Lalaram. 


(2) Even if the Tamleeknama confer- 

red absolute right, still the property þe- 
ing joint family property, Lalaram had 
no right to transfer his share in the 
same and such a transfer was void. The 
plaintiff, therefore, could get a declara« 
tion at least to the extent of his shar® 
in the joint family property which had 
been attached and sold in the execution 
of the decree against Baburam, It was 
contended that in the. execution of a dex 
cree against a coparcener, the auction- 
purchaser could only purchase his share 
in the joint family property and nothing 
more than that. 
_ (3) The plaintiff was entitled to get a 
declaration in respect of his share on the 
basis of the defence plea itself which 
had alleged and which was found to be 
correct that the suit property was a joint 
family property. In this connection, - 
learned counsel placed reliance on the 
following cases:— 


1. Firm Sriniwas Ram Kumar v. Maha~ 
bir Prasad (AIR 1951 SC 177); 2. Bhag- 
wati Prasad v. Chandramaul (AIR 1966 
SC 735); 3. Kedar Lal Seal v. Hari Lal 
Seal (AIR 1952 SC 47). 


(4) A reference was made to Ss. 6, 8, 
10 and 14 of the Hindu Succession Act 
and it was contended that the share of 
the widow of Lalaram was one-half in 
the property and the said share passed 
on to the legal representatives who were 
brought on record one after another and; 
therefore, a declaratory decree in res- 
pect of that half share could be passed 
in favour of the existing plaintiff on re~ 
cord. Reliance was placed on Rangubai 
v. Laxman Lalji Patil (AIR 1966 Bom 
169) for the contention that the share of 
the widow of Lalaram was one-half’ 
after the death of the latter. 

(5) The property was sold and the sale 
was confirmed during the pendency of 
the instant suit under O. XXI, R. 63, 
C.P.C. and the doctrine of lis pendens 
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would be applicable. Reliance was plac- 
ed on Kedarnath Lal v. Sheo Narain 
(AIR 1970 SC 1717) where it is laid 
down as under {at p. 1722 of AIR):— 

_ “It is true that S. 52, strictly speaking, 
“does not apply to involuntary aliena~ 
tions such as court sales but it is well 
„established that the principle of lis pen~ 
dens applies to such alienations.” 

ð Learned counsel for the appellant 
placed reliance on Ramachandra She- 
noy v. Mrs. Hilda Brite (AIR 1964 SC 
1323) and Halsbury’s Laws of England 
page 980, para 1483. 

6. On behalf of the respondents, it 
has been contended that the suit being 
one under O. XXI, R. 63, C.P.C. it is not 
open to the plaintiff-appellant to seek to 
travel beyond the scope and ambit of the 
said provision. The plaintiff is confined 
only to establish the right of claim which 
he sought to establish by way of objec< 
tion under O. XXI, R. 58 and in which 
attempt he failed. In this view of the 
matter, it is not open to the plaintiff to 
seek relief on alternative grounds or 
on grounds which arise out of defence 
and ‘not out of his own pleadings. Reli- 
ance was placed on Mt. Aziz Jahan 
Begum v. Sardar Singh (AIR 1955 All 241) 
(FB) which is Full Bench decision of this 
court. Poonam Chand v. Moti Lal (AIR 
1955 Raj 179} has also been relied on. It 
was contended that in the facts of the 
instant case, the ratio laid down in the 
Supreme Court decisions reported in AIR 
1951 SC 177, AIR 1952 SC 47 and AIR 
1966 SC 735 (supra) would not be ap~ 
plicable as there was no such admission 
of the defendants as could enable the 
plaintiff on record to get a declaration in 
respect of his or her alleged share in the 
property. Reliance was placed on Am- 
malu Ammal v. Namagiri Ammal (AIR 
1918 Mad 300) and Bhagwana v. Ch. 
Gulab Kuer (AIR 1942 All 221) (FB). It 
was next contended that the prohibition 
contained in the Tamaleeknama  disabl~ 
ing Baburam from transferring the pro- 
perty without the consent of Lalaram 
was bad in view of S. 10 of the Tranofer 
of Property Act. Reliance was placed on 
Gomti Singh v. Anari Kuar (AIR 1929 
All 492). 

T. Before deciding these controver-~ 
sies, it will be expedient to notice that 
both the courts below have returned the 
following concurrent findings of facts 
which are binding on me in the second 
appeal:— 

(1) The Tamleeknama was not execut- 
ed under duress as alleged by the plain- 
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‘basis of such finding of fact set 
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tiff. In other words, it was freely exe- 
cuted ‘by his own free will by the origi- 
nal plaintiff Lalaram. 

(2) The subsequent surrender deed 
executed by Baburam was a fictitious 
document which was sham and inefiec- 
tive, 

(3) There was joint family in which 
the plaintiff Lalaram and his son Babu 
Ram were members and the property in 
question was the property of the said 
joint family. No effort has been made 
by either side te question the said 
findings, 

8. In my opinion, this appeal has to 
fail on more grounds than one. The suit 
purports to be one under O. XXI, R. 63, 
C.P.C. There is a clear recital in para 7 
of the plaint to the effect that the plain- 
tiffs objections against attachment and 
sale were pending in execution case 
No. 239 of 1962 where the decree passed 
in Suit No. 194 of 1962 was sought to be; 
executed. It is obvious that a suit under 
O. XXI, R. 63, C.P.C. can be filed only 
after the objections under O. XXI, R. 58, 
C.P.C. have been decided and disposed 
of. Order XXI, R. 63, C.P.C. lays down 
as under:— 

“Saving of suit to establish right to 
attached property — Where a claim or 
an objection is preferred, the party 
against whom an order is made may in- 
stitute a suit to establish the right which 
he claims to the property -in dispute, but, 
subject to the result of such suit, if any, 
the order shall be conclusive.” 

9. Therefore, so far as the attach- 
ment in execution case No. 239 of 1962 
is concerned the same could not be chal- 
lenged in the instant suit and the relief 
sought regarding the same cannot be 
granted as the suit itself for such relief 
in the absence of an order under O. XXI, 
R. 58, C.P.C. would be premature, 

9-A. It is obvious that in the plaint, 
the plaintiff Lalaram set up a title of 
exclusive ownership of the property on 
the ground that the same was his sepa- . 
rate property and his son-Baburam had. 
no interest in the same. But this allega- 
tion has failed in the courts below and 
it has been found that the property was: 
joint family property and not the .ex- 
clusive separate property of the plaintiff. 
The question is, can the plaintiff on -the 
up a 
claim that a declaration should be grant- 
ed in respect of the plaintiff's share hold- 
ing the same not to be attached and 
saleable in the execution of the two de- 


crees which were obtained against. Babu- 
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ram who has been held’ to be another 
coparcener in the suit property, Learned 
counsel for the plaintiff contended that 
on the basis of the ratio laid down in the 
aforesaid Supreme Court cases, the court 
could grant such a limited relief on the 
basis of its finding based on the admis- 
sion of the defendants themselves. It 
stems to me that even though it has now 
been held that in a suit under O. XXI, 
R. 63, C.P.C. the court is not merely con- 
fined to decide the question of possession 
and the’ plaintiff's right to property it- 
self is adjudicated, still, it cannot be 
suggested that it is in the nature of a 
full title suit. 
Scope and ambit have to be given to a 
suit under O. XXI, R. 63, C.P.C. in view 
of! the phraseology which has been used 
in the said provision and also taking into 
consideration various other relevant cir- 
cumstances. It has been consistently held 
that a suit under O. XXI, R. 63, C.P.C. is 
in the nature of a proceeding in conti- 
nuation of the objections under O. XXI, 
`R. 58, C.P.C. Indeed the cause of action 
for a suit under O. XXI, R. 63, C.P.C. 
is..provided by the adjudication of the 
objection or claim under O. XXI, R. 58, 
C.P.C. under the U. P. Court-Fees Act, 
`S. 7, cl. (viii) provided as under:— 

“To set aside or to restore an attach- 
ment.—In suits to set aside or to restore 
an attachment including suits to set 
aside an order passed under O. XXI, 
R. 60, 61 or 62 of Code of Civil Proce- 
dure according to half of the amount for 
which attachment was made, or accord- 
ing to half of the value of the property 
or interest attached, whichever is less. 

Explanation— The value of the pro- 
perty or interest for the purposes of this 
sub-section shall be the market value 
which in the case of immoveable pro- 
perty or interest in such property shall 
be deemed to be the value as computed 
in accordance with sub-sec. (v), (v-A) or 
(v-B) as the case may be.” 

10. It will thus be seen that a speci- 

ally low court-fee is provided for such 
suits. In this view of the matter, J do not 
think that a suit under O, XXI, R. 63, 
C.P.C. can be equated with a regular 
title. suit and its scope,. though not con- 
fined: only to adjudication’ merely on the 
basis: of possession, still cannot be deem- 
ed to be’so wide as to allow it to be con- 
verted into a regular full-fledged title suit, 
In this view of the matter, 1 think the 


plaintiff in the instant suit could only. 


canvass his contention that he is the 
exclusive owner of the suit property 


which was 


I think that a restricted: 
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claimed to be his separate 
property. It was not open to the. plaintiff 
to claim title in himself to a share on 
the basis of the property being joint 
family property when he had not raised 
the said contention in this objection) 
under O. XXI, R. 58, C.P.C. in AIR 1951 
SC 177 (supra) the court granted the 
relief to the plaintiff on the ground that 
it was open to him to claim the relief on 
alternative basis and in fact the alterna- 
tive basis had been put forward by the 
defendant in answer to the plaintiffs 
claim. In AIR 1966 SC 735 (supra) also: 
the relief was granted to the plaintiff on 
the alternative basis namely the basis 
of title which was admitted by the de- 
fendant. In the plaint, relief had been 
sought on the basis of the. landlord- 
tenant relationship but the same was not 
found to have been proved. As I have 
held that in the instant case, it was not 
open to the plaintiff to seek relief on a 
basis different from the one on which 
his objections were raised in proceedings 
under O. XXI, R. 58, C.P.C. Therefore, in 
my view, the principle of Supreme 
Court case is not applicable to the in- 
stant case. Moreover, there are various 
other difficulties in granting the relief 
to the plaintiff on the basis that the pro- 
perty was joint family property. It will 
be seen that the Supreme Court cases 
which have been referred to above pro- 
ceeded on the ground of the defendant's 
own admission in the said case. In AIR 
1951 SC 177 (supra) the defendant had 
himself pleaded that he had taken the 
money by way of loan and not in res- 
pect of part performance of a contract. 
The court held that in such a situation, 
the decree for recovery of loan could be 
made in favour of the plaintiff on the 
basis of the defendant’s own admission, 
Similarly, in AIR 1966 SC 735 (supra), it 
was emphasised that in the suit for -eject~ 
ment based on the allegation of the exist~ 
ence of landlord-tenant relationship, the 
defendant admitted the plaintiff's title 
to the suit property. In this situation, it 
was held that the suit-.could be decreed 
on the basis of the plaintiff’s admitted 
title even though the relationship ` of 
landlord-tenant did not stand proved. In 
the facts of the present case, the only 
admission of the contesting defendants 
was that the property in question was a 


- joint family property. However, there 


was no admission that the plaintiff had 
a subsisting right or interest in the said 
property. That question did not arise in 
view of the pleadings in the suit and 
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. aforesaid, it is not open either to the 
trial court itself or to a court of appeal 
or revision to go behind that order. Such 
an order is not one of those judicial 
orders which are liable to be reviewed 
“or revised by the same court or a court 
of superior jurisdiction.” 
` In this view of the matter, the settle- 
ment deed which is marked as Ex. B-18, 
must be deemed to have been admitted 
in evidence and neither the trial court 
nor the appellate court could now ex- 
_ clude from the evidence, 

19. It was next contended that ad- 
mission of the document is one thing and 
acting upon that document is another. 
Hence even if Ex. B-18 is deemed to 
have been admitted in evidence, still it 
cannot be acted upon unless it is suffi- 
ciently stamped. The High Court in dis- 
posing of C.R.P. No. 1916/69 merely de- 
cided the question of admissibility of 
the document and did not hold that the 
Court had also acted upon it, 

20. In H. S. Ltd. v. Dilip Construction 
Co. (AIR 1969 SC 1238) it was held that: 

“By that section (S. 36) an instrument 
once admitted in evidence shall not be 
called in question at any stage of the 
same suit or proceeding on the ground 
that it has not been duly stamped. Sec- 
tion 36 does not prohibit a challenge 
against an instrument that it shall not 
be acted upon because it. is not duly 
stamped, but on that account there is no 
bar against an instrument not duly 
stamped being acted upon after payment 
of the stamp duty and penalty according 
to the procedure prescribed by the Act.” 


+ This decision does not direct that a docu- 


ment admitted in evidence should be 
excluded from evidence and considera- 
tion by the Court. The procedure pre- 
_ scribed for recovering deficit stamp duty 
was stated. Having regard to the above, 
the admissibility of Ex. B-18 cannot be 
called in question by the appellant at 
this stage. 


` 21. Further Ex. B-18 has been duly 
registered. On the registration of that 
document title to the properties referred 
to therein pass from the settlor to the 
settlee. The mere fact that it is insuffi- 
ciently stamped does not render the 
document invalid. But once it is admit- 
ted rightly or wrongly.the admissibility 
cannot be questioned thereafter. 

22. In Purna Chandra v. Kallipada 
Roy (AIR 1942 Cal 386) it was held that 
failure to stamp a document which has 
got to be stamped under the provision of 
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the Stamp Act does not affect the vali- 
dity of the transaction embodied in the 


document; it merely renders the docu- 
ment inadmissible in evidence. 
23. So is the view taken in Joyman 


Bewa v. Easin Sarkar (AIR 1926 Cal 877) 
that settlement deed or a conveyance 
deed or a gift deed passes title to im- 
movable properties covered by the docu- 
ment, on its registration, the deficient of 
stamp duty paid on these documents 
only puts an embargo on the admissibi- 
lity of the document and not on the 
transfer of the title to the property. In 
the instant case the plaintiff herself aver- 
red that the settlement deed was effec- 
tive and sought a declaration that it is 
not binding on her on the ground that 
that properties covered by the document 
were purchased from out of the funds 
held by her father in trust for her, and 
on the further ground that it was vitiat- 
ed by undue influence and fraud. In 
other words accepting the existence of 
the document and while realising the 
effect of the transaction covered by it, | 
the plaintiff sought a declaration that it 
is not binding on her on the two speci- 
fic grounds averred by her, The proof of 
the document or the transaction covered 
by it was not required to be establisned ` 
by the defendants by any independent 
evidence. It is not the case where the. 
plaintiff came forward with a simple 
suit claiming a partition of the proper- 
ties on the strength of her title. It is a 
case where she pleaded the existence of 
the settlement deed and the plaintiff re- 
alising that uniess the document was 
avoided, the settlement made by her 
father was binding on her and she would 
not be entitled to the property covered 
by it. She therefore, sought a declara- 
tion on the two grounds referred to 
above. Inasmuch as the truth and vali- 
dity of the document is not questioned 
except on the two grounds mentioned in 
the plaint. The defendant need not have 
produced Ex. B-18 into Court for grant- 
ing or refusing relief to the plaintiff for.. 
it was admitted by the plaintiff that the 
settlement was executed. The plaintiff 
appellant’s contention with reference to 
Ex. B-18 is therefore rejected. N 

24. The other contention raiséd. in 
this appeal is whether the will Ex, B-13 
in favour of the ist defendant said to 
have been executed by her husband is 
true and valid. To establish this part of 
her case, the Ist defendant examined 
herself as D. W. 6 the scribe of the will 
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as D. W. 3 and the two attestorg as 
D. Ws. 2 and 5. The trial Court having 
scrutinised the evidence of these wit- 
nesses accepted their testimony and up- 
held the will, The Jearned counsel for 
the appellant contends. that there are 
many suspicious circumstances which 
have not been given due weight by the 
lower Court and these circumstances 
establish that the will is not true. Before 
construing the direct evidence on this 
aspect of the case, it may be mentioned 
that by the date of execution of the will 
all the three daughters of the testator 
by his first wife were married. There 
was no love lost between him and his 
children, the three married daughters 
including the plaintiff were not even on 
visiting terms. It is admitted by P. W. 1, 
Kameswaramma who is no other than 
the person who is said to have provided 
the funds to the plaintiff's father for the 
benefit of the plaintiff and defendants 2 
and 3, that none of the daughters ever 
visited their parents’ house after their 
marriage. No doubt the reason given is 
that the first defendant who was their 
step-mother was not allowing them to 
-step inte their parental house. Be that 
as it may, none of the daughters - ever 
visited their father till his death. It is 
also in evidence that on hearing the 
news of the death of their father they 
merely came and went away. Further, 
lst defendant was the only person living 
along with the testator. She was younger 
to him by nearly twenty years and was 
to be provided for. In those circum- 
stances it was but natural for the hus- 
band to have thought of making suffici- 
ent provision for his wife by securing 
some property to her. It is in the evi- 
dence of D. W. 5 that the testator was 
suffering from fever and he was running 
101 or 102 degrees temperature, and was 
not in a position to move about. D. W. 2 
is an Ayurvedic Medical Practitioner 
who was attending oh him. D.W. 3 who 
is the scribe of the will, states that it 
was written at the house of Kantam Raju 
Seetharamayya, who was the Karnam, 
and also a private. The word ‘private’ is 
used in that part of the State to describe 
a person who privately attends to mat- 
ters; in“Courts and Office on behalf. of 
others. D. W. 3 found the.testator lying 
with fever. The testator told him that he 
wanted a will to be written. In the mean- 
while D. Ws. 2 and 5, the two attestors 
also came there, Then the testator told 


them that he had already executed a 
settlement deed in respect of immovable 
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properties and wanted to execute a will 
in respect of movable property and ask- 
ed D. W. 3 to take down the same to’ 
his dictation. Accordingly D. W. 3 wrote 
down. The testator corrected that draft 
and then asked D. W. 3 to write a fair ` 
copy of it, Accordingly D. W. 3 wrote 
Ex. B-13. The testator as well as the two 
attestators signed it in the presence of 
each other. Thereafter D. W. 3 affixed 
his signature as scribe. He denied the 
suggestion that the will was forged after 
Seetharamayya’s death. He also deposed 
that the testator was in a sound and dis-. 
posing state of mind, but that physically 
he was not able to write, All that is- 
pointed out is that the testator himself 
was a document writer and there was 
no valid reason why he should have got 
written his own will by D. W. 3.` But 
the evidence of the scribe as well, as 
that of the attestors goes to show -that 
the testator was physically weak due to 
fever and was not able to write . the 
document by himself. Nothing is elicited 
in the cross-examination of this witness 
so as to discredit his testimony. ‘There 
is no reason why D.W. 3 who is in no 
way interested in the defendant should 
perjure himself and be a party to the- 
forgery of a will. D, W. 3 is a respect- 
able resident of the same village and his 
evidence is corroborated by the evidence 
of D. W. 2. It is stated that D. W. 2 and 
the 1st defendant belong to the same 
caste. But this is no ground for holding 
that his testimony is false. As already 
noticed, D, W. 5 is an Ayurvedic Medical , 
Practitioner who was attending on .the 
testator when he was unwell. His evi- 
dence fully supports the evidence of“ 
D. W. 3. It is pointed out that the will 
was not registered although the testator 
visited the Registrar’s office arid signed 
other documents after the execution of the 
disputed will. Seetharamayya lived _ for 
nine months after the execution of: the 
will. During this period he attended Re- 
gistrar’s Office and signed Exs. B-11; 
B-12 and B-29. The will is not a compul-. 
sorily registerable document, After. all 
under the will he only conveyed some 
moveable properties and’ some jewels. 
The non-registration of the will is, in 
my view, not a suspicious circumstance, 
It was next urged that in the will it is 
not recited that the ‘testator was suffer- 
ing from ‘ill-health; and the number of 
the decree-which the ist defendant was 
authorised to execute was not mention- 


ed. These, according to the jearned coun- 
sel for the appellant, goes to show that 
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Kantamraju Seetharamaiah hag not exe- 
cuted the will. It is not disputed that 
‘Seetharamaiah had taken only one in- 
surance policy and there was only one 
decree -debt due ‘to him. He bequeathed 
the rights in both the insurance policy 
and decree referred to therein in favour 
‘of. the 1st defendant. Reference to the 
number of the Insurance Policy and the 
decree was superfluous. In those circum- 
stances, the non-mention of the number 
of Insurance Policy or the decree can- 
not be treated as a suspicious circum- 
stance, It is also stated that if really See- 
tharamaiah had dictated the draft will, 
-that draft could have been introduced. 
I do not think that once a fair copy was 
made, there was any reason for retain- 
ing the draft. After all it is nobody’s 
case that the draft was in the handwrit- 
-ing of Seetharamaiah. The fact that no 
other relative was present at the time of 
the execution of the will, it is argued, is 
also a suspicious circumstance. After all 
there was no necessity for the testator 
to call for any of his relatives when he 
was bequeathing his property to his own 
wife who was with him then. The learned 
counsel contends that the signature of 
Seetharamaiah, the scribe on these docu- 
ments, is not identical with the signature 
of Seetharamaiah on the will. I have 
examined the signature on the will and 
compared it with the signature of 
Seetharamaiah in the settlement deed 
Ex. B-18. which is admittedly executed 
‘by Seetharamaiah. A comparison of 
these signatures on Exs. B-18 and B-13 
discloses a close resemblance in the 
strokes of pen and formation of the let- 
ters, The plaintiff has not taken any 
steps to send the document for the opin- 
ion of the expert. Though the signature 
on Ex. B-13 apparenily differs from the 
purported signature of Seetharamaiah on 
Exs. B-10, B-11 and B-29, it cannot be 
categorically stated that it is forged. It 
closely resembles the’ signature on Ex. 
B-18. That apart, Seetharamaiah was 
admittedly suffering from ill-health and 
may be in the ‘last days of his life there 
was slight change in his -handwriting. 
But the fact that the signatures in Exs. 
B-10, B-11 and B-29 differ from Ex, B-13 
cannot override the other evidence that 
Ex. B-13 was executed by the testator in 
a sound and disposing state of mind in 
the presence of the attestors. It is no 
doubt for the propounder of the will to 
establish its due execution and also 
atisfy the judicial conscience of 


Court that it was executed in a - sound 
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and’ disposing state of mind. None of 
the circumstances pointed out on behalf 
of the plaintiff are sufficient to hold that 
the will is not duly executed by Kan- 
tamraju Seetharamaiah. I, therefore, 
confirm the finding of the lower Appel- 
late Court that the will is true and valid. 

25. It may also be noticed that the 
first defendant denied the existence of 
items 3, 5, 8 and 10 to 12 of the ‘C 
Schedule and claimed the other item to 
be her own jewels presented to her at 
the time of marriage and she claimed 
them as belonging to her. The Court 
found that there was no ground to dis- 
believe her evidence and I find myself 
in agreement with the Court below in 
this behalf. 

26. In view of the foregoing discus- 
sion, I do not see.any merit in this ap- 
peal and it is accordingly dismissed with 
costs. The court-fee should be recovered 
from the plaintiff. a 

Appeal dismissed. 
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_Kalidindi Lakshminarasaraju, Peti- 
tioner v. State of Andhra Pradesh, Res- 
pondent. . 


Civil Revn. Petn. No, 2216 of 1978, D/- 
20-4-1977.* 

(A) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), S. 3 (d) — “Double crop 
wet land” — Land included in Sche- 
dule B of Part I of the Rules men- 
tioned in S. 3 (d) (i) is not invariably 
“double crop wet land’ — Inclusion 
thereof also in Sch. A rotational zone 
and a second crop raised thereon in any 
turn year would not convert it into such 
land. 

Even though by reason of S. 3 (d) (i) 
land included in Sch. B of Part II of the 
Rules mentioned therein should be con- 
sidered “double crop wet land”, if the 
land also answerg the condition laid 
down in the proviso (a) to S. 3 (d) viz. 
that as a matter of fact no dofussal crop 
was raised in any four fasli years:within 
a continuous period of six fasli ~‘years 
immediately before the specified date on 


*(Against order of Land Reforms’ Appel- 
late Tribunal, West Godavari at Eluru, 
D/- 16-10-1976.) 
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account of want of supply of water from 
the Government source of irrigation, ìt 
could not be termed “double crop wet 
land”. Neither the fact that the same 
land also finds included in ‘A’ schedule 
rotational zone (also appended to the 
above Rules) and a second crop was rais- 
ed thereon in any turn year would con- 
vert it into a “double crop wet land’, 
(Paras 7 & 8) 

(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
Ss. 3 (j), 3 (e) and 3 (v) — Definitions of 
‘dry land’ and ‘wet land’ to be read to- 
gether for deciding if a land is wet or 
dry. 

For deciding the question if a land is 
a “dry land’ or “wet land”, the two defi- 
nitions unler S. 3 (e) and (v) should be 
read together to find ‘an harmonious in- 
terpretation and the mere fact that a 
particular land is entered in the land 
revenue accounts of the Government as 
‘dry’ or ‘wet would not conclusively 
determine its nature without also taking 
into account other portions of the defini- 
tions. Thus interpreted, land registered 
as dry land has to be treated as wet land 
if it is incluled in the ayacut of any Gov- 
ernment source of irrigation enabling it 
to raise wet crops. Similarly a land re- 

gistered in the Government revenue ac- 
= counts as wet land ‘can also be deemed 
to be dry land if the conditions laid 
down there are satisfied. AIR 1974 Bom 
281 and AIR 1962 SC 1543, Ref. 

(Paras 9 & 10) 


Cases Referred: Chronological Paras 
AIR 1974 Bom 281 l 11 
AIR 1962 SC 1543 11 
AIR 1962 SC 1044 11 


G. R. Subbarayan for M. Raja Sekhara 
Reddy, P. Ramakrisbna Raju, for Peti- 
tioner; Govt. Pleader for G. A. D. on be- 
half of Respondent. 

RAMACHANDRA RAJU, J.:-— This 
C. R. P. arises under S. 21 of Andhra 
Pradesh Land Reforms Ceiling on Agri- 
cultural Holdings Act, 1973, (hereinafter 
referred to as the Act). The petitioner is 
a declarant who filed his declaration as 
provided under S. 8 of the Act with re- 
gard to the land held by him. He has 
given 25 items of land in the declaration 
and out-of it, for items 19 to 25 he claim- 
ed exemption on the ground that they 
were alienated by him. As the exemption 
was granted by the Tribunals, We are 
not now concerned with those items. 
We are concerned in this revision with 
items 1 to 18. Out of these items, the 


A.L R. 


Tribunal considered items 15 to 18 of 
a total extent of Ac. 0-45 cents as “single 
crop wet land” and items 1 to 14 as 
‘double crop wet lands’. The petitioner 
questions the correctness of the view 
thus taken by the Tribunals, 

2. According to the petitioner, items 
15 to 18 are registered ‘dry lands’ and 
the Tribunals went wrong in treating 
them as ‘single crop wet lands’, and 
items 1 to 14 should not have been con- 
sidered by the Tribunals as ‘double crop 
wet lands’. 


3. Admittedly items 15 to 18 were 
registered as ‘dry lands’ and items 1 to 
14 were registered as ‘wet lands’ in the 
revenue registers of the Government. It 
is also an admitted fact that items 1 to 
14 were included in Schedule B in the 
Draft Rules published in the Andhra 
Pradesh Gazette dated 16-7-1962 as per 
the G. O. Ms. No. 140 Public Works 
dated 19-1-62 which is known as Loca- 
lisation G, O. Admittedly items 15 to 18, 
though they are registered ‘dry lands’ 
are included in the Ayacut of a Govern- 
ment source of irrigation and wet crops 
are raised in them. Therefore it is the 
contention of the Government that these- 
items though registered as ‘dry lands’ 
are to be deemed to be wet lands within 
the meaning of the definition given to 
‘wet land’ in S. 3 (v) of the Act. With 
regard to items 1 to 14 the contention of 
the petitioner is that though they are 
‘wet lands’ and also included in the 
Schedule B, they cannot be treated as 
double crop wet lands because no dufas- 
sal crop has been raised with the use of 
the water from the Government source 
of irrigation in any four fasli years 
within six fasli years in question (Faslis 
1378 to 1383) for want of supply of water 
from the Government source of irriga-~ 
tion. 


4. Therefore the two points that arise 
for consideration are: (1) Whether items 
1 to 14 are not ‘double crop wet + lands’ 
and (2) items 19 to 25 dre not ‘dry lands’ 
within the meaning of the provisions of 
the Act. me f i i 


5. The expression ‘double 
land’, ‘dry land’ and ‘wet land’ are” 
fined respectively under Cls. (d), (e) and 
(v) of S, 3 of the Act. The definitions so 
far as they are relevant for our purpos® 
may conveniently be extracted here. . 

"Sec. 3 (d) ‘double crop wet land’ 
means any wet land registered as doubl 
crop or compounded double crop we 
land in the land revenue accounts of th 
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Government and includes any wet land 
not so registered 


<. (i) for which in accordance with any 
scheme of localisation being adopted 
under any Government source of irriga- 
tion, water is available in both the first 
and second crop seasons during a fasli 
year including the lands covered by 
Schedule B and Part Il of Schedule C 
appended to the draft rules for the irri- 
gation of lands in the Godavari Western, 
Eastern and Central deltas published in 
the Rules supplement to Part IJ Extra- 
ordinary of the A. P. Gazette dated 16th 
July, 1962. 


Oien 

(112): caetarawaienasarei 
provided that— 

(a) any land entitled to the supply of 
water from a Government source of 
irrigation and on which two irrigated 
crops per fasli year have or a dufassal 
crop has not been raised with the use of 
water from such source in any four fasli 
years within a continuous period of six 
fasli years immediately before the speci~ 
fied date, for want of supply of water 
from such source; 

(b) 

(c) any land to which water has been 
specifically supplied on a temporary 
‘basis: for raising a second crop by diver- 
sion of water intended for eventual uti- 
lisation elsewhere; 

(d) 
shall not be deemed to be double crop 
wet land. Section 3 (e) ‘dry land’ means 
land registered as dry, manavari asman- 
tari,- baghat or garden land, or special 
rate dry land in the land revenue ac- 
counts of the Government or assessed as 
such, and includes any other land, ex- 
ciuding wet land; 


et 


@aeeee EEEE EEE EE] 


osou uvønoenason 


Section 3 (v) ‘wet land’ means land regis- 
tered as‘wet, single crop wet, double 
crop wet, compounded double crop wet 
or special rate wet land, in the land re- 
venue accounts -of the Government or 
assessed as such; and includes any land 
not registered as wet which has been 

(i) included in the ayacut of any Gov- 
ernment source of irrigation; 

(ii) irrigated by water from any Gov- 
ernment source of irrigation in any four 
fasli years within a continuous period of 
Six fasli years immediately before the 
specified date; or 

(iii) irrigated by a tube well construct- 
ed by the Government or any person; 
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ition for want of supply of water 
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Provided that any land which has 
been registered as wet land in the reve- 
nue accounts of the Government and on 
which no irrigation has been raised with 
the use of water from a Government 
source of irrigation in any four fasli 
years within a continuous period of six 
fasli years immediately before the spe- 
cified date for want of supply of water 
from such source shall not be deemed to 
be wet land.” 


6. From a reading of the definition of 
“double crop wet land” as extracted 
above, it is clear that a wet land be- 
comes double crop wet land if it is re- 
gistered as double crop or compounded 
double crop wet land in the land reve- 
hue accounts of the Government. Items 1 
to 14 admittedly are not of that category. 
Apart from that category, the wet lands 
which are included in the Schedule B of 
the Draft Rules published in the Gazette 
dated 16-7-1962 referred to above ‘are 
also double crop wet lands. It is not in 
dispute that items 1 to 14 are wet. lands 
and they are included in the Schedule B. 
Therefore, prima facie they are “double 
crop wet lands”. However, it is the case 
of the petitioner that as per the proviso 
(a) given in the definition of ‘double crop 
wet land’ they cannot be treated as 
double crop wetlands as no doffussal 
crop has been raised in any four fasli 
years out of the six fasli years in ques- 
from 
the Government source of irrigation. 

@% In C. R. P. No. 1890 of 1976 in 
which we have delivered judgment yes- 
terday, we neégatived the contention that 
once a land is included in the B schedule 
it has to be treated as double crop wet 
land and the cultivation test provided; 
in the proviso (a) of the definition has! 
no application to the lands included in; 
the Schedule ‘B and though doffusal 


crop could not be raised in any four fasli| 


years within the six fasli years in ques- 
tion for want of supply of water from| 
the source of Government irrigation, it. 


-~ 


is still to be treated as double crop weti . 


lands’. Therefore, as a matter of fact if! 
no dofussal crop was raised in any four; 
fasli years within the six fasli years of 
1378 to 1383 faslis, in items 1 to 14, on 
account of the want of supply of water: 
in the Government source of irrigation: 
they cannot be treated as double crop 
wet lands. Unfortunately the Tribunals 
did not properly consider the evidence 
on this aspect. The Government must 
be in å position to show by means af re- 
cord that during the six fasli years in 
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question whether water was available 
to lands of the. petitioner from the Gov- 
ernment source of irrigation for the pur- 
pose of raising doffussal crops. Some 
oral evidence was adduced on kehalf of 
the petitioner. The appellate Tribunal 
did not even go into that evidence. It is 
therefore necessary to send back the case 
to the Appellate Tribunal to go into that 
matter. 


8. The learned counsel for the peti- 
tioner has also argued that items 1 to 14 
are included both in the B schedule and 
in the A schedule rotational’ zone (A 
schedule also appended to the Draft 
Rules mentioned above) and since the 
petitioner has opted for A Schedule ro- 
tational zone, they have to be treated as 


‘A schedule rotational zone lands only 


| 


and not B schedule lands. In this con- 
nection it is necessary to examine some 
provisions made in the Draft Rules of 
the localisation G, O. According to those 
rules, the first crop season shall be deem- 
ed to commence on the date of the an- 
nual reopening of the canals and to end 
with 31st December following. Second 
crop season commences on the ist Janu- 
ary and end with after the data of the 
annual closure of the canals when water 
ceases to flow in the canals and chan- 
nels, Lands included in the permanent 
zone may take water for irrigation in 
the second crop season ef every year; 
lands included in the rotational zones 
only in the year or years specified as 
per the turn. It is further provided that 
no lands not falling either in the per- 
manent or.in the rotational zone, shall 
be irrigated in the second crop season 
under any circumstances, unless they 
are included in either Schedule B or 
Schedule C and lands includ2d in the 
rotational zones shall not.be irrigated in 
the second crop season during non-turn 


_ years. Lands included in Schedule B 


may take water for irrigaticn once in 
ten days in the first and second crop 
seasons. It is also provided therein that 
lands included in more thar one sche- 
dule may.take water under the Rules 
applicable to any of the Schedules in 
which it is included, Therefore, if items 
1 to 14 ‘are included both in the B Sche- 
dule‘and A Schedule rotational zones, 
they do not cease to be B schedule lands 
simply because taking advantage of the 
fact that they are also included in. the 
A schedule rotational zone, the petitioner 
raised second crop in any turn year. If 
the lands are included both in B sche- 


dule and in a rotational zone of A Sche- 
dule they can be cultivated with a se- 
cond crop in the turn years and also. 
raise ‘dufassal’ crop (crop which lasts 
during both the seasons, like sugar-cane, 
betel, plantains, turmeric etc.) (See 
Standing Orders of the Board of Reve- 
nue, Volume J, Chapter I, page 10) in 
non-turn years. Therefore, we do not find 
any substance in this argument submit- 
ted by tne learned counsel. 


9. Coming to items 15 to 18, the ques- 
tion for consideration is whether they 
are to be treated as ‘dry lands’ only and 
not as ‘wet lands’, as they are held to be, 
by the Tribunals. According to the defi- 
nition, ‘dry land’ means land registered 
as dry etc. in the land revenue accounts 
of the Government or assessed as such 
and it also includes any other land ex- 
cluding wet land. According to the defi- 
nition of ‘wet land’ it means land regis- 
tered as wet, single crop wet, ‘double 
crop wei, compounded double crop wet 
or special rate wet land, in the land re- 
venue accounts of the Government or 
assessed as such. Apart from these lands, 
according to the definition ‘wet land’ also 
includes any land (the stress is ours) 
not registered as wet, but which has 
been in the ayacut of any Government 
source of irrigation. The expression ‘any 
land’ which is mentioned above takes inl 
dry lands also, as per the definition given 
to the term ‘land’ under S. 3 (j) of the 
Act, If the definition for ‘wet land’ only 
is to be taken into consideration there 
is no difficulty to treat items 15 to 18 as 
wet land, though they were registered as 
dry lands in the land revenue accounts 
of the Government since admittedly they 
are included in the ayacut of a Govern- 
ment source of irrigation and wet crops 
are being raised in the same. The argu- 
ment of the learned counsel for the peti- 
tioner is that as per the definition given 
to the expression ‘dry land’ a land . re- 
gistered in the revenue accounts of the 
Government as dry land becomes dry 
land and it cannot again become wet 
land under the definition given to the 
expression ‘wet land’. In order to give 
effect to the true intention of the Legis- 
lature in enacting those provisions, the 
two definitions must be read together to 
find out a harmonious interpretation of 
the definitions. If they, are read together, 
it will become immediately clear that a 
land registered as dry land in the -land 
revenue accounts of the Government 
also has to be treated as wet land if that 
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dry land is included in the ayacut of any 
Government source of irrigation enabl- 
‘ing it to raise wet crops. 


10. In this connection it is also neces- 
sary to consider the proviso given in the 
definition to the expression ‘wet land’ 
under S. 3 (v) of the Act and Explana- 
tion III to the First Schedule of the Act. 
According to the proviso any land which 
has been registered as wet land in the 
land revenue accounts of the Govern- 
ment and on which no irrigated crop has 
been raised with the use of water from 
a Government source of irrigation in 
any four fasli years within a continuous 
period of six fasli years immediately 
before the specified date for want of 
supply of water from such source, it 
shall not be deemed to be wet land and 
if it is not deemed to be wet land it 
will become dry land according to the 
definition of ‘dry land’, Therefore, ac- 
cording to this proviso, a land registered 
in the land revenue accounts of the Gov- 
ernment as wet land can also be deemed 
to be dry land if the conditions laid 
down there are satisfied, It is provided 
under Explanation [II to the First Sche- 
dule that in the case of land registered 
as dry or wet in the land revenue ac- 
counts of the Government and bearing a 
particular taram or bhaganna, but which 
is deemed to be wet or dry land respec- 
tively under the provisions of the Act, 
it shall be deemed: to bear the same 
taram or bhaganna which a similar wet 
or dry land, as the case may be, in the 
vicinity bears. Therefore, this provision 
also contemplates the possibility of treat- 
ing under the provisions of the Act a 
registered dry land as wet land or vice 
versa. 


11. In this connection, the learned 
counsel has brought to our notice the 
following decisions: S. R. Phate v. C. A. 
Kedar (AIR 1974 Bom 281), Calcutta Gas 
Company (Proprietary) Ltd, v. State of 
West Bengal (AIR 1962 SC 1044) and 
Madanlal Fakirchand Dudhediya v. Shree 
Changdeo Sugar Mills (AIR 1962 SC 
1543). We do not think the decision in 
Calcutta’ Gas Company (Proprietary) 
Ltd. v. State of West Bengal (AIR 1962 
SC 1044) has any application. The inter- 
pretation we have given alsc does not in 
any way come in conflict with any of 


the principles laid down in the other two 


decisions. On the other hand the inter- 


pretation we have given to the definition - 


of ‘wet land’ is in accordance with the 
principles laid down in those decisions. 


A. S5. Rao v. P. Thoyajakshamma (A. V. K. Rao J.) 


[Pr. 1] A. P. 359 


12. Therefore, there are no merits in 
the Civil Revision Petition with regard 
to items 15 to 18 and the revision is dis- 
missed with regard to the same, The re- 
vision petition is allowed with regard 
to items 1 to 14 and the case is sent back 
to the Appellate Tribunal for disposal 
afresh in the light of the observations 
made above after giving an opportunity. 
if necessary, to the parties to adduce 
any documentary evidence to show whe- 
ther water was made available ta the 
lands during the Faslis in question for 
raising dufassal crop. No costs. Advo- 
cate’s fee Rs. 100. 


Petition partly allowed. 


— 
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A. Suryanarayana Rao and others, Ap- 
pellants v. Paidi Thoyajakshamma and 
another, Respondents, ` 

Appeal Against Appellate Order 62 of 
1975, D/- 19-4-1977.* 

Civil P. C. (1908), S. 60 (1), Expln. II 
and O. 21, R. 48 — "Running allowance” 
paid to non-gazetted railway employees 
— Not exempt from attachment as there 
was no notification in Gazette exempting 
it and no provision to that effect in Rail- 
ways Establishment Manual. (Para 4) 


C. Poornaiah, for Appellants; K. 
Jwala Narasimham for M. Jaggannna- 
dharao and M. Krishnamohana Rao, for 
Respondents. i 


JUDGMENT :— The judgment-debtors 
Nos. 1 and 3are the appellanis, This Civil 
Miscellaneous Second Appeal arises out 
of the order in E. P. No. 142/1974 in O. S. 
No. 1093/1972, District Munsifs Court, 
Rajahmundry.. The decree-holder (res- 
pondent) filed the execution petition un- 
der O. 21, R, 48 of the Code of Civil Pro- 
cedure for attachment of the salary of 
the judgmeént-debtors who are non-gazet- 
ted railway employees. The question that 
arose for consideration in the courts be- 
low and that arises for consideration now 
is whether what is called ‘running al- 
lowance’ paid to the judgment-debtors 
who- are non-gazetted employees -of the 
Railway and which is paid on the basis 
of mileage for their travel in the mov- 


‘(Against decree and judgment of Dist. 
J., East Godavari at Rajahmundry. D/- 
18-10-1975.) 
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ing train is salary and therefore liable 
to be attached under the relevant provi- 
sions of S. 60 read with O. 21, R. 48, 
C. P. C. The two courts below have held 
that the allowance which is paid- by way 
of ‘running allowance’ comes within the 
meaning of S, 60 (1) (i), Explanation II 
of the Code of Civil Procedure. The con- 
` tention of the judgment-debtor was thus 
negatived and it was held that the run- 


ning allowance’ was liable ta be at- 
tached. 
2. Under 8. 60 (1) C.P.C. salary is 


one of the item which can be attached in 
execution of a decree. Cl, (i) under the 
proviso to S. 60 (1) of the Code of Civil 
Procedure states that salary ta the ex- 
tent of the first Rs. 200 and one half of 
the remainder in execution of any decree 
other than a decree for maintenance js 
not liable to be attached. Under Cl. (1), 
any allowance forming part of the emo- 
luments of any servant of a Railway 
Company may by notification in the 
Gazette be declared as exempt from at- 
. tachment. Explanation II attached to 
S. 60 (1) of the Code of Civil Procedure 
states: 


“In Cis. (h) and (i) ‘salary’ means the 
total monthly emoluments,. excluding 
any allowances declared exempt from 
attachment under the provisions of 
Cl. (1) derived by a person from his em- 
~ ployment whether on duty or on leave.” 
_ 3. The question, therefore, is whether 
this ‘running allowance’ is declared ex- 
empt from attachment by reason of any 
notification in the Gazette by the Rail- 
way administration. It is not stated be- 
fore me that there is any notification ex- 


empting ‘running allowance’, ‘But Sri 
Poornaiah, appearing for the appellants 
contends that this ‘running allowance’ 


must be put on par with ‘travelling al- 
lowance’ and ‘this travelling allowance’ 
being exempt from attachment, ‘the run- 
ning allowance’ in the instant case would 
also be exempt from attachment.” 


4. I do not think the contention of 
the learned counsel for the appellants 
ean be accepted. Rule 902 of the Indian 
Railways Establishment Manual in Chap- 
ter IX defines ‘mileage’ as meaning the 
allowance granted to running staff, cal- 
culated at the rates and computed in thé 
manner specified in the rules, It also de- 
fines ‘running allowance’ as meaning the 
allowances ordinarily granted to non- 
gazetted railway servants for the per- 
formance of duty directly connected with 
the charges of moving trains and includes 


` 


M/s. Satyanarayana vV. 


M/s. Ramchander — A.L B. 


mileage allowances or allowance in lieu 
of mileage. According to R. 912, under 
Chapter [X, of the Indian Railway Estab- 
lishment Manual,’ ‘Running allowances’ 
are treated as pay for the purposes men- 
tioned therein. Admittedly there is no 
provision either in. the Establishment 
Manual nor there is any notification issu- 
ed in the Gazette exempiing ‘Running 
allowances’ from attachment. To accept 
the contention of the learned counsel 
that ‘running allowance’ should be treat- 
ed as tantamount to ‘Travelling alow- 
ance’ having regard to the scope and 
scheme of the Railway Establishment 
Manual and the Code there must be a 
notification in the Gazette as contem- 
plated by Cl. (i) of S. 60 (1), C, P, C., in 


the absence of such a notification, the 
running allowance is subjected to at- 
tachment under the relevant provisions 


of S. .60, C.P.C. 

5. For the above reasons, I agree with 
the judgments of the Courts below and 
dismiss the Civil Miscellaneous Second 
Appeal with costs. 

Appeal dismissed, 
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A. SAMBASIVA RAO, Ag. C. J, AND 
AMARESWARI, J. 


M/s. Satyanarayana Khubchand Carva 
and others, Appellants v. M/s. Ramchan- 
der Laxmi Narayan Karva, Respondent. 

Appeal Against Order S. R. No. 80657 
of 1975, D/- 6-4-1977.* 

Trade and Merchandise Marks Act 
(1958), Ss. 2 (h) and 3 and 56 — Appli- 
cation under S. 56 — Dismissal — Appeal 
— Jurisdiction — High Court within 
whose appellate jurisdiction office of 
Trade Marks Registrar is situate has 
jurisdiction to entertain appeal. AIR 
1959 Mad 359; AIR 1962 Mad 214; AIR 
1966 Andh Pra 162; AIR 1965 All 256 and 
(1972) 13 Guj LR 645, Rel, on. (Para 8) 


Cases Chronological Paras 
(1972) 13 Guj LR 645 8 
AIR 1966 Andh Pra 102 a. 8 
$ 
7 


Referred : 


AIR 1965 All 256 
AIR 1962 Mad 214 
AIR 1959 Mad 359 7, 8 

V. Jogayya Sarma, for Appellants; 
K. V. Rama Sarma, for Respondent. 





“(Against order of Assist. Registrar of 
Trade Mark, Madras, D/- 4-9-1975.) 
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A. SAMBASIVA RAO, Ag, C. J.:—The 
question we will have to answer in this 
reference made by the Office is; whether 
an appeal (Civil Miscellaneous Appeal) 
lies to this Court against an order of the 
Assistant Registrar of Trade Marks, Mad- 
ras, dismissing an application under Sec- 
tion 56 of the Trade and Merchandise 
Marks Act, 1958, hereinafter called ‘the 
Act’, filed for rectification of the register 
of trade marks? When the appeal was 
presented to this Court (it) has no 
jurisdiction to entertain the appeal and 
it is only the Madras High Court that 
has jurisdiction over the matter. 

2. The material facts are simple and 
are not in controversy. The proposed ap- 
pellant filed an application under S. 56 
of the Act to rectify the register of trade 
marks, before the Assistant Registrar of 
Trade Marks, Madras. It may be noted 
here that there are only four such Regis- 
tries in the entire country, one at Mad- 
ras, second at Bombay, third at Calcutta 
and fourth at Delhi. The Registry at 
Madras has jurisdiction over the States 
of Tamil Nadu, Andhra Pradesh, Kerala 
and some other Southern Regions, The 
‘dispute about the trade mark was raised 
in Hyderabad, because ‘it related to a 
business in that City. However, the ap- 
plication was filed before the Assistant 
Registrar at Madras. He heard the mat- 
ter at Hyderabad and rendered his deci- 
sion at Madras and despatched his order 
to the parties who were living at Mad- 
ras. Contending that the matter relates 
to the business at Hyderabad, that the 
parties live and had their business at 
Hyderabad and that the case was heard 
at Hyderabad, Sri Jogayya Sarma, learned 
counsel for the proposed appellant, has 
presented the appeal in this Court. The 
Office raised the objection that under the 
provisions of the Act, the appeal lies 
only to the High Court of Madras and 
not to this Court. When the learned 
counsel demurred to this statement of 
the law, the matter was placed before us 
for orders, 

3. -The babie can be resolved by 

niaking a reference to the material pro- 
visions of the Act. We will first notice 
the definitions contained in Ss, 2 (e) and 
2 (h). Seetion 2 (e) defines ‘District 
Court? as having the same meaning as- 
signed to it in the Code of Civil Proce- 
dure, 1908, S. 2 (h) states, 

“High Court means the High Court 
having jurisdiction under .S. 3.” 

Section 3 says this about “High Court 
having jurisdiction.” | 


M/s. Satyanarayana v. M/s. Ramchander 
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“The High Court having jurisdiction 
under this Act shall be the High Court 
within the limits of whose appellate 
jurisdiction the office of the Trade Marks 
Registry referred to in each of the fol- 


. lowing cases is situated, namely:—” 


It is not necessary to refer to the five 
clauses set out thereafter. It is common 


case of the parties before us that the - 


present case comes under Cl. (b) of 5S. 3. 
Sri Rama Sarma for’ the respondent and 
Sri Jogayya Sarma for the proposed ap- 
pellant are one in saying that the mat- 
ter comes under S. 3 (b). Pausing here 
for a minute, it is necessary to notice 
the distinction kept up by the Act be- 
tween ‘District Court? and ‘High Court’, 
‘District Court’, as per the provisions of 
the Act, has the same meaning which has 
been assigned to it in the Code of Civil 
Procedure, 1908. The expression ‘High 


Court’ has a different connotation. As per 


S. 2 (h), it is the High Court having 
jurisdiction under S. 3; and S, 3 makes 
it abundantly clear that a High Court 


having jurisdiction under the Act is the. , 


High Court within the limits of whose 
appellate jurisdiction the Office of the 
Trade Marks Registry is situate. So, if 
S. 2 (h) is read with S. 3, there cannot 
be any doubt that the High Court which 
has jurisdiction under the Act is the 
High Court within whose limits. of juris- 
diction the Office of the Trade Marks 
Registry is situate. If that is the test, 
since the office of the Trade Marks Re- 
gistry is in Madras, it is the High Court 
of Madras which is the High Court that 
has jurisdiction. 


4. Further provisions 
inforce this conclusion. We will now go 
to S. 56 which deals with power to can- 
cel or vary registration and to rectify 
the register. According to it, either the 
High Court or the Registrar may make 
such order as it may think fit for can- 
celling or varying the registration of a 
trade mark on the ground of any con- 
travention, or failure to observe a con- 
dition entered on the register im relation 
thereto. That can be done by either au- 
thority on the application made in the 
prescribed manner. Section 57 confers 
power on the Registrar to correct the 
register in certain specified cases on’ an 
application made in this behalf by the 
Registered proprietor. It is thus seen 
that under Ss. 56 and 57, power is con- 
ferred either on the High Court or on 
the Registrar ‘to cancèl or vary registra- 


tion or to rectify the register and on the. 


Registrar to make a correction of the 


-of the Act re- 


. 
~ 


- 


of 
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register in certain cases. If these two 
provisions are compared with S. 105, the 
distinction that is brought out would be 
very revealing. Section 105 refers to suits 
for infringement and according to it, no 
suit for infringement of 
trade mark, or relating to any right in 
a registered trade mark, or for passing off 
arising out of the use by the defendant of 
any trade mark which is identical with or 
deceptively similar to the plaintiffs trade 
mark, whether registered or unregister- 
ed, shall be instituted in any Court in- 
ferior to a District Court having juris- 
diction to try the suit, We have already 
noticed that as per S. 2 (e) which defines 
District Court, District Court has the 
same meaning as has been given to it 
under the Code of Civil Procedure. So, 
if there is any infringement of a regis- 
tered trade mark, the Act provides 
through 5. 105 that a suit shall be insti- 
tuted in Courts which are not irferior to 
a District Court. Thus, the dichotomy 
between action for infringement and ac- 
tion for variation and rectification is 
kept up by the Act. For variation, recti- 
fication etc., an aggrieved party will have 
to go straightway to the High Court or 
to the Registrar; and for infringement of 
a registered trade mark and allied re- 
liefs. he will have to go to the District 
Court or a Court Superior thereto. To get 
. such a relief, he cannot go either to the 
‘ High Court under S. 57, Then S. 107 
provides for filing an application for 
rectification of register before High 
Courts in certain cases. Once again, it 
has emphasised the dichotomy chat has 
been maintained by the Act between 
rectification on the one side and suit for 
infringement on the other. Different re- 
` medies before different forms are provid- 
ed for these two categories of relief by 
the Act. 

0. Now we come to S. 109. What is 
material is sub-s. (2) of that section, It 
reads: 


“Save as otherwise expressly provided 
in sub-s. (1) or in any other provisions 
of this Act. an appeal shall lie to the 
High Court within the prescrib2d period 
from any order or decision of the Regis- 
trar under this Act or the rules made 
thereunder.” 
Sub-section (8) of the same section says: 

"Subject to the provisions of this Act 
and of the rules made thereunder, the 
provisions of the Code of Civil Proce- 
dure, 1908 shall apply to appeals before 
a High Court under this Act.” 

Now S. 109 (2) provides for appeals to 
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the High Court only against an order or 
decision of the Registrar made under the 
Act or the rules made thereunder. It is 
significant to note that this section does 
not provide for any appeal against a de- 
cision made by the Court under S. 105. 
In fact, there is no provision in the Act 
providing for an appeal against an order 
or decree passed by the Court in a suit 
filed under S. 105. Obviously and patent- 
ly, an appeal against such orders and de- 
crees will lie as per the Code of -Civil 
Procedure and as per the provisions of 
the Civil Courts Act before the appellate 
authority. If it is the Distriet Court, the 
appeal against the decree or order of the 
Court lies to the High Court having ap- 
pellate jurisdiction over that District 
Court. Such, however, is not the ease 
in regard to orders and decisions passed 
or made by the Registrar under this Act. 
As we have already adverted to, the 
matters relating to rectification of the 
register are within the realm of either 
the High Court or the Registrar. If it is 
the order or decision of the Registrar, 
in regard to rectification, the appeal 
shall lie to the High Court. 


6. Then the only question that re- 
mains is, which is the High Court that is 
postulated by S. 109? There cannot be 
any two opinions as to how this word 
‘High Court’ occurring in S, 109 (2) 
should be understood. It should be un- 
derstood in the light of the definition 
contained in S. 2 (h) read with S. 3. In 
clear and categorical terms, S. 3 declares 


that the High Court having juris- 
diction under the Act shall be the 
High Court within the limits of 


whose appellate jurisdiction the Office of 
the Trade Marks Registrar is situate. 
Therefore, there cannot be any hesitation: 
in answering the question that only the 
High Court within the limits of whose 
appellate jurisdiction the Office of the 
Trade Marks Registrar is situate which 
has the jurisdiction to entertain the ap- 
peal against the order or decision of the 
Registrar. There is no dispute and in- 
deed there could be no dispute that the 
Trade Marks Registry which has render- 
ed the decision in this case is situate in 
Madras, which is undoubtedly within the 
appellate jurisdiction of the High Court 
of Madras. The fact that the business in 
respect of which the trade mark dispute 
has arisen was at Hyderabad. the further 
fact that the parties live in Hyderabad, 
and the still further fact that the mat- 
ter has been heard in Hyderabad. do not 
make any difference with the legal posi 
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tion that emanates from the examina- 
tion of all the above material provisions 
of the Act, Therefore, we have no hesi- 
tation in holding and in fact the provi- 
sions of the Act do not leave any scope 
for holding otherwise, that this Court 
has no jurisdiction because the Registry 
is not within its appellate jurisdiction 
and that the Madras High Court alone 
has jurisdiction because the Registry is 
within its appellate jurisdiction. 

7... We would not have felt it neces- 
sary to refer to any case-law on the 
point because the statute itself is very 
clear. However, since they have been 
placed before us, we would like to refer 
to them very briefly. 

8. Before we refer to the decisions, 
we must note that the Act of 1940 has 
been re-enacted in 1959. In Chunnulal 
Sitaram v. G. S, Muthiah & Bros, AIR 
1959 Mad 359, a Division Bench of the 
Madras High Court was considering the 
case under the old Act. This is what 
Rajamannar, C. J., speaking for the Di- 
vision Bench, said on this particular as- 
pect of the matter: 

“As the Office of the Registrar of 

Trade Marks is situated in Bombay, the 
register of Trade Marks is kept at Bom- 
bay and the rectification is made in that 
register, it must be held that the High 
Court having jurisdiction in the matter 
is the High Court at Bombay and not the 
High Court at Madras.” 
Another Division Bench of the same High 
Court said this in Chamundeeswari W. & 
T. Co. v. Mysore S. & M. Co., AIR 1962 
Mad 214, which is also under the 1940 
Act: 

“An application for rectification of 

Trade Marks Register by deleting the re- 
gistered trade marks can be filed only in 
the High Court within whose jurisdic- 
tion the Trade Marks Register is situate 
or in that High Court within whose juris- 
diction the owner of the mark resides or 
carries on business. The High Court with- 
in whose jurisdiction the goods bearing 
the impugned trade mark are sold has 
no such jurisdiction.” 
Our own High Court has also spoken on 
-this subject. In Habeeb Ahmad v. Regis- 
trar of Trade Marks, AIR 1966, Andh Pra 
102, Jaganmohan Reddy, J., (as he then 
was) sitting single, considered the ques- 
tion as to which High Court the party 
should apply for rectification. While re- 
pelling the argument that since the par- 
ties lived and did their business within 
the jurisdiction of this Court, the learned 
Judge held: 
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"Thus if a person wishes to apply for 

the registration of a mark he should go 
to the office which has jurisdiction over 
the area in which he has his principal 
place of business. Rectification proceed- 
ings can be taken only in the High Court 
having jurisdiction, that is to say, if a 
trader has registered his trade mark in 
Bombay, then rectification proceedings 
will take place in the Office at Bombay or 
in the High Court at Bombay as the case 
may be. Only four High Courts would 
have jurisdiction for rectification, name- 
ly, the High Courts at Bombay, Celeutta, 
Madras and Punjab. The Court having 
appellate jurisdiction is the court which 
has jurisdiction for rectification etc. The 
High Court of the places where the Re- 
gistry is situate are the Appellate Courts 
against the orders passed by that Regis- 
try, so that for the four Registry Offices, 
the four High Courts are the four’ Ap- 
pellate Courts having appellate jurisdic- 
tion. In the circumstances, Andhra Pra- 
desh High Court has no jurisdiction for 
registration of a mark or for its rectifi- 
cation.” 
While coming to this conclusion, the 
learned Judge relied on Chunnulal v. 
G. S. Muthiah & Bros. (AIR 1959 Mad 
359) (supra), Like views have been taken 
by the Allahabad and Gujarat High 
Courts in Batti Kunwar v. Chunnilal 
Sukla, AIR 1965 All 256 and M/s. New 
Prabhat Tiles Works v. M/s. Prajapati ‘ 
Tiles Company, (1972) 13 Guj LR 645. 

9. In the light of the above discussion 
only one answer is possible, and that is 
that this Court has no jurisdiction to 
entertain the appeal and it is the High 
Court of Madras that can entertain it. 
The question referred to us by the office 
is answered accordingly. i 

10. The Memorandum of Civil Miscel- 
laneous Appeal shall be returned to the 
learned counsel for the appellant on or 
before 18th April, 1977 so that he can 
represent it to the proper Court, 


Reference answered accordingly. 
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(A) T. P. Act (1882), S. 106 — A, P. 
(Telengana Area) Tenancy and Agricul- 
tural Lands Act (1950), S. 2 (1) (a) — 
Agricultural purpose — Keeping of the 
buffaloes on the leased “premises and 
carrying on milk business at such pre- 
mises by the’ lessee — Held that the les- 
see was carrying on dairy farming on 


the premises and the lease, therefore, 
was for agricultural purpose. AIR 1957 
SC 768, Distinguished. {Para 9) 


(B) T. P. Act (1882), S, 106 — Duration 
of lease — Presumption as to — When 
arises, 

The very opening words of 5. 106 
make it abundantly clear that if there is 
a contract to the contrary, an agricultu- 
ral lease need not be deemed to be a 
lease from year to year. Agricultural 
lease will be deemed to be lease from 
year to year only if there is no contract 
or local law or usage to the contrary. 
The presumption in regard to the dura- 
tion of the leases contained in S. 106 
arises only in cases where the parties 
did not specify the duration of the lease 
by a contract or if there is no local law 
or usage to the contrary. The rule of 
construction embodied in S, 10€ applies 
not only to written lease of uncertain 
duration but also to oral leases or even 
leases implied by law. The stipulation 
that rent should be paid monchly, in 
the absence of an expréss understanding 
between the parties in regard to the 
duration of the lease, raises a presump- 
tion that the parties agreed to the ten- 
ancy being from month to month. AIR 
1952 SC 23 and AIR 1955 Assam 102, 


Relied on. (Para 11) 
Cases Referred: Chronological Paras 
_AIR 1957 SC 768 7 
” AIR 1955 Assam 102 1} 
AIR 1952 SC 23 11 


M. B. Rama Sarma, for Appellant; 
P. M. Gopal Rao and P, Satyanara- 
yana Reddy, for Respondent. 


JUDGMENT:— This Second Appeal is 
directed against the judgment and de- 
cree of the learned Additional Chief 
Judge, City Civil Court, Hyderabad in 
A. S. No, 20 of 75 on the file of his Court, 
confirming the judgment and decree of 
the learned IV Assistant Judge, City 
Civil-Court, Hyderabad in O. S. 1105 of 
73 on the file of his Court. The appellant: 
is the defendant against whom a decree 
was passed for eviction from the suit 
land and for mesne profits. 

2. The dispute between th2 parties 
relates to a piece of land méasuring 
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about 151 sq. yards and situate ` within | 
the municipal limits of Hyderabad. The 
land is appurtenant to the house: bearing 
No. 17-5-114. The land belongs to ` the. 
plaintiff who inducted the defendant into’ 
the possession of the same on 1-9-1965 
as a tenant on a monthly rent of Rs, 10. 
The plaintiff gave a notice dated 2-3-73 
to ‘the defendant determining the ten- 
ancy by 31-3-73 and later instituted the 
suit for eviction and mesne profits. The 
defendant pleaded that the lease „was 
permanent and thus not liable to be de- 
termined. The plea of the defendant was 
disbelieved by the trial court and the 
suit accordingly was decreed in plaintiff’s 
favour. In the first Appellate Court the 
defendant gave up the plea of perma- 
nent tenancy but pleaded that the notice 
issued under S. 106 of the Transfer of 
Property Act is defective since the ten- 
ancy is not one for month to month. The 
case of the defendant is that the lease is 
an agricultural lease for conducting dairy 
farm business and that therefore the 
notice ought to have given six months’ 
time for vacation from the land. The 
first Appellate Court rejected the plea 
and held that the tenancy between the 
plaintiff and the defendant was only a 
monthly tenancy and that the notice to 
quit was not defective. 


3. Sri M, B. R. Sarma, the learned 
counsel for the defendant-appellant con- 
tends that the lease in question is an 
agricultural lease and that the notice 
giving only 15 days’ time is therefore bad. 
Sri Gopala Rao, the learned counsel for 
the plaintiff-respondent on the other 
hand contends that the lease in question 
is ‘a monthly one and that at any rate 
the notice to quit issued in the instant 
case is valid. 


4. The two qué€stions that arise for 
determination in this appeal therefore 
are: . 


(1) Whether the lease of the lanq be- 
tween the plaintiff and the defendant is 
an agricultural lease? 


(2) If so, is the notice to quit issued 
under Ex. A-2 valid? 


5. With regard to the first question, 
Sri Sarma contends that the defendant 
took the land on lease only for dairy 
farming, that dairy farming is agricul- 
ture and that therefore the lease is agri- 
cultural in nature. In support of his sub- 
mission, he relies on the definitions of 
‘Agriculture’ and ‘Agricultural land’, in 
Ss. 2 (1) (a) and 2 (1) (c) of the Andhra 
Pradesh (Telangana Area) Tenancy and 
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Agricultural Lands Act, 1950, which will 
hereinafter be referred to as the Tenancy 
Act; ‘Agriculture’ as defined in S. 2 (1) 
(a) of the Tenancy Act ‘includes dairy 


farming. ‘Agricultural land’ as defined in. 


S. 2 (1) (c) of the Tenancy Act means 
land which is used or is capable of being 
used for agriculture including the sites 
of dwelling houses occupied by agricul- 
turists, agricultural labourers or Arti- 
sans and land appurtenant to such dwel- 
ling. houses. According to Sri Sarma, the 
defendant took the land on lease for dairy 
farming. Sri Gopala Rao on the other 
hand contends that the defendant took a 
small shed and vacant site on monthly 
lease and was carrying on milk business 
at that place by selling milk to his cus- 
tomers. 


6. The admitted lease between the 
parties is not evidenced by any document 
containing any recitals in regard to the 
purpose of the lease. As D.W, 1 the de- 
fendant stated that the lease was nego- 
tiated through D.W. 2, that he took the 
suit plot on a monthly rent of Rs. 10 and 
that after spending about Rs. 4,000 to 
Rs. 5,000 he has been using the plot for 
dairy farming. D W. 2, stated that even 
before the lease was finalised, he inform- 
ed the plaintiff that the suit plot was 
being taken by the defendant for run- 
ning a dairy farm, Ex. A-7 is a true copy 
of the written statement filed by the de- 
fendant in O. S. 753 of 68 on the file 
of the Chief Judge, City Civil Court, 
Hyderabad. In this written statement, 
dated 25-11-68 the defendant stated: 
“The open land was rented out for the 
purpose of carrying milk business and 
keeping the buffaloes there. In Ex, A-8 
dated 31-7-68 which is a reply notice 
given on behalf of the defendant to the 
plaintiff it was stated: “As e matter of 
fact only the open land was leased out 
for keeping buffaloes and running milk 
business.” In Ex. A-9 dated 26-12-68 
which is a counter filed by the defendant 
in Case No. 455/EV/1968 in the Court of 
the Rent Controller, Hyderabad it was 
again stated as follows: “The open land 
was taken by the respondent for carrying 
his milk business and for keeping the 
buffaloes there”. On an examination of 
the evidence, the lower Appellate Court 
found that the defendant was keeping 


about 30 buffaloes in“ the suit plot and- 


was selling milk at that place to his cus- 
tomers. In the light of the recitals in 
Exs. A-7, A-8 and A-9 and the finding of 
the lower Appellate Court there can be 
no doubt whatever that the- . defendant 
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took the premises on lease for the pur- 
pose of carrying on his milk business and 
for tethering his buffaloes in the premi- 
ses. The question is whether such keep- 
ing of the buffaloes on the premises and 
carrying on milk business at the premi- 
ses constitutes dairy farming? 


7. Drawing the attention of the court 
to the observations of their Lordships of 
the Supreme Ceurt in I.-T, Commr. v. 
Benoy Kumar, AIR 1957 SC 768, Sri 
Gopala Rao, the learned counsel for the 
respondent contends that using a land 
for agriculture should be understood as 
using the land for producing some kind 
of product or the other from out of the 
land and that the mere fact that an acti- 
vity has some connection with or in some 
way dependent on land is not sufficient 
to construe that the land is used - for 
agriculture, In Para 99 (page 789) of the 
judgment Bhagawati, J., speaking for the 
Court pointed out as follows; 


“The term ‘Agriculture’ cannot be dis- 
sociated from the primary significance 
thereof which is that of cultivation of 
the land and even though it can be ex- 


. tended in the manner we have stated þe- 


fore both in regard to the process of 
agriculture and the products which are 
raised upon the land, there is no warrant 
at all for extending it to all activities 
which have relation to the land or are 
in any way connected with the land. The 
use of the word agriculture in regard to 
such activities would certainly be a dis- 
tortion of the term.” A 


8. In the case relied on the question 
was whether the income derived frcm the 
Sale of Sal and Piyasal trees in the as- 
sessee’s forest was agricultural income 
within the meaning of S. 2 (1) of the In- * 
come-tax Act. The question whether 
dairy farming is agricultural or not, does 
not at all arise in this case, in so far aS 
S. 2 (1) (a) of the Act clearly provides 
that agriculture includes dairy farming. 

9. Sri Gopala Rao contends that the 
acts of merely keeping some she-buffa- 
loes on the site, milking them daily and 
then selling the milk do not constitute 
dairy farming. What exactly is the dairy 
farming is not defined in the Act, The 
ordinary. dictionary meaning of ‘dairy’ as 
found in the Concise Oxford Dictionary 
is, “room or building for keeping milk 
and cream and making butter ete. the 
milk department in farming; . shop for 
milk etc., cows of a farm.” In Stroud’s 
Judicial Dictionary, IV’ Edition, it is 
stated that a ‘dairyman’ includes any 
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cowkeeper, purveyor of milk o> occupier 
of a dairy. In the Reader’s Digest Great 
Encyclopaedia Dictionary, Vol. I, the 
meaning of ‘Dairy’ is given as the same 
in the Concise Oxford Dictionery. The 
meaning of a ‘dairy farm’ is. given as 
“farm producing chiefly milk, butter 
etc." In the Corpus Juris Securdum it is 
stated as follows: ra 


“Dairy: The place, room, or house 

wheré milk is kept and converted into 
butter or cheese; the department cof farm- 
ing or of a farm that is concemed with 
the production of milk, butter, and 
cheese; any farm, farmhouse, cowshed, 
milk store, milk ‘shop, or other place 
from which milk is supplied, or in which 
milk is kept for purposes of sale; an 
establishment for the sale or distribution 
of milk or milk products.” 
It is further stated that ‘dairying’ is the 
occupation or business of dairy-farmer 
or dairyman, It has been held to be in- 
cluded in ‘agriculture’, in the broad use 
of that term. In Halsbury’s Laws of Eng- 
. land Third Edition, Vol. 17, it was men- 
- tioned as follows at page 530: 


“A dairy farm is any premises (being 
a dairy) on which milk is procuced from 
cows, but does not include any part of 
any such premises on which milk is 
manufactured into other products, unless 
the milk produced on the premisas forms 
a substantial part of the milk s3 manu- 
factured.......... A dairy farmer is a dairy- 
man who produces milk from cows.” 
Under the circumstances, there can be 
little doubt that the defendant is carry- 
ing on dairy farming on the suit pre- 
mises and that the suit premises was 
therefore leased out to the defendant for 
agricultural purpose. 


10. The next question is whether the 
notice to quit (Ex. A-2) dated 2-3-73 de- 
manding the defendant to vacate the 
premises by the end of 31-3-1973 is 
valid and whether the suit for eviction 
is bad in so far as the notice did not com- 
ply with S. 106 of the Transfer of Pro- 
perty Act. 


WW. Section 106 of the T. P. Act 
to the extent it is relevant reads as fol- 
lows: 


“In the absence of a contract or local 
law or usage to the contrary, a lease of 
immoveable property, for agrictltural or 
manufacturing purposes shall be deemed 
to be a lease from year to year, termin- 


able, on the part- of either’ lessor or les-' 


see, by six months’ notice expiring: with 
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the end of a year of the tenancy;* ‘ahd ` a. 
lease of immoveable property’ ‘for any 
other purpose shall be deemed tò be «a 
lease from month to month, terminable, 

on the part of either lessor or lessee, by. 
fifteen days’ notice expiring with the 
end of a month of the tenancy.” 

The very opening words of the section 
make it abundantly clear that if there is 
a contract to’the contrary, an agricultu- 
ral lease need not be deemed to’ ‘be a 
lease from year to year. Agricultural 
lease will be deemed to be leases from 
year to year only if there is no contract 
or local law or usage to the contrary. 

The presumption in regard to the dura- 
tion of the leases contained in S. 106 of 
the Transfer of Property Act arises only 
in cases where the parties did not specify 
the duration of the lease by a contract or 

if there is no local law or usage tc the 

contrary. In all the previous proceedings 

between the parties including the suit 
from which this Second Appeal arises, 

the defendant was simply pleading a per- 
manent lease in his favour and did not 
state at any stage that it was an yearly 
lease. For the (first time before 
the first Appellate Court he raised 
the plea of the lease being an agri- 
cultural lease. Even there he did not 
State that it was a lease from year to 
year. What all he pleaded before the first 
Appellate Court is that the lease is for 
an agricultural purpose and so he should 
have been given six months’ time under 
the notice to quit. The lease between the 
plaintiff and the defendant is not reduc- 
ed into writing. The rule of construction 
embodied in S. 106 of the T. P. Act ap- 
plies not only to written lease of uncer- 
tain duration but also to oral leases or 
even leases implied by law. Though the 
lease has not been reduced into writing, 
it is admitted by both the plaintiff and 
the defendant that under the terms of 
the lease the rent was payable monthly 
and not annually, The stipulation that 
rent should be paid monthly, in the ab- 
sence of an express understanding be- 
tween the parties in regard to the dura- 
tion of the lease, raises a presumption 
that the parties agreed to the tenancy 
being from month to month. In Ram 
Kumar. Das v. Jagdish Chandra Deo, — 
1951 SCJ 813: (AIR 1952 SC 23) the | 


` Supreme Court pointed out as follows at 


p, 819 (of SCJ): (at p. 27 of ATR): 

“It is not disputed ‘that the contract to 
the contrary, as contemplated by S. 106 
of the T. P. Act, need not be an express 
contract; it may be implied, but it cer- 
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‘tainly should be a valid contract. If it 
is no contract in law, the section will be 
operative and regulate the duration of 
the lease, It has no doubt been recognis- 
‘ed in several cases that the mode in 
which a rent is expressed to be payable 
affords a presumption that the tenancy 
is of a character corresponding thereto. 
Consequently, when the rent reserved is 
an annual rent, the presumption would 
arise that the tenancy was an annual 
tenancy unless there is something to re- 
but the presumption.” 

Quoting the above cited observations of 
the Supreme Court, a Division Bench of 
the Assam High Court held in Jewan- 
Singh v. Mandalal, AIR 1955 Assam 102 
that the mode in which rent is express- 
ly payable affords a presumption that 
the tenancy is of a character correspond- 
ing to the nature of the monthly or the 
annual payment, Under the circumstan- 
ces, I have no hesitation to find that 
even though the lease between the plain- 
tiff and the defendant is for the agricyl- 
tural purpose of dairy farming, it was 
only a lease from month to month and 
not from year to year. The notice to quit 
issued by the plaintiff, which is other- 
wise valid, cannot be deemed to be de- 
fective on the ground of its not giving 
six months’ time to the defendant. The 
suit instituted by the plaintiff for evic- 
tion and mesne profits is therefore not 
bad for want of a valid notice to quit. 
The decree passed by the trial court in 
plaintiffs favour has been rightly con- 
firmed by the Appellate Court. This Se- 
cond Appeal is therefore dismissed, but 
under the circumstances, without costs 
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(A) Limitation Act (1963), Ss. 5 and 14 
— Condonation of delay — Ex parte de- 
cree — Petition filed under O. 9, R. 13, 
Civil P. C. dismissed — Appeal filed 
against dismissal also dismissed— Period 
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of prosecution of petition under QO, 9, 
R. 13 if to be excluded. AIR 1976 Andh 
Pra 399, Reversed. 


The suit in question underwent very 
many adjournments and finally on 18-2- 
1972 when the defendants were absent, 
an ex parte decree was passed. They fil- 
ed a petition under O. 9, R. 13. C.P.C., on 
1-3-1972 to set aside that ex parte de- 
cree, That was, however, dismissed on 
28-2-1974. C. M. A No. 199/74 was filed 
against that order of dismissal but that 
was also dismissed on 7-8-1975. The de- 
fendants applied for copies of the deeree 
on 6-9-1975. They received them on 
27-11-1975 and they presented an appeal 
in the High Court on 9-12-1975 with a 
petition to condone this long delay in 
filing the appeal. 


Held, that S. 14 of the Act did not 
apply to the case. The period covered by 
the proceedings under O 9, R. 13, Civil 
P. C. i.e., 1-3-1972 to 7-8-1975 however 
could be excluded. But the delay there- 
after was not explained and hence the 
regular appeal was not maintainable. 
(Case law discussed). AIR 1976 Andh Pra 
399, Reversed. (Para 11) 


section 14 of the Limitation Act has no 
application to the facts of the case. The 
exclusion of the time postulated by S 14 
can be made only when the other pro- 
ceeding has been taken in a court which, 
from defect of jurisdicion or other cause 
of a like nature, was unable to entertain 
it. Such is not the case here. Reading 
Ss. 14 and 5 of the Limitation Act, the 
best that can be spelled out of the two 
provisions is that when S. 14 does not, in 
terms apply to any particular proceed- 
ing, the fact that the aggrieved party 
bona fide prosecuted that proceeding may 
be considered in the circumstances of 
each case as a sufficient cause for the de- 
lay, Each case will have to be decided on 
its facts. The utmost that can be said is 
that the delay from 1-3-1972, the date on 
which O. 9, R. 13 petition was presented 
to 7-8-1975. on which C M. A. 199/74 
was dismissed, is satisfactorily explained. 
But then the duty still remains on the 
defendant-appellants tc explain every 
day’s delay. (Paras 7, 8) 


(B) A. P. Court-Fees and Suits Valua- 
tion Act (7 of 1956), S. 63 — Refund of 
Court-fee — L. P. Appeal rejected on 
ground that it was not presented in time 
— One half of Court-fee paid on the 
main memorandum of appeal refunded 
to appellant. (Para 14) 


a 
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Cases Referred: Chronological Paras 
(1963) 1 Andh WR 387 4, 11, 12 
AIR 1962 SC 361 9, 11 
AIR 1956 SC 520 3 
AIR 1932 Cal 558 3, il 
AIR 1931 Mad 149 4, 10, 11 


AIR 1917 PC 156 4, 9 
(1895) ILR (1895) 23 Cal 325 3, 11 

N. C. Ramanujachary, for Ap>ellants; 
S. Amanulla, for Respondent. 

A. SAMBASIVA RAO, Ag. C. J.:— An 
appeal was presented in this Court with 
a delay of 3 years 6 months and 22 days. 
Punnayya, J. dismissed the petition filed 
under S. 5 of the Indian Limitation Act 
to condone the delay. This Letters Patent 
Appeal is against that judgment of dis- 
missal, 


2. A suit was filed to recover a sum 
of Rs. 5,500 and was numbered as O. 5. 
174/68 in the Court of the Second Addi- 
tional Judge, City Civil Court. The writ- 
ten statement was filed by the defen- 
dants on 17-10-1969 and later the issues 
‘were framed, The suit underwent very 

many adjournments and finally on 18-2- 
` 1972 when the defendants, wko were 
twelve in number, were absent, an ex 
parte decree was passed. They filed a pe- 
tition under O. 9, R. 13, C.P.C. on 1-3- 
1972 to set aside that ex parte decree. 
That was, however, dismissed on 28-2- 
1974. C M; A. No. 199/74 was filed 
against that order of dismissal kut that 
was also dismissed on 7-8-1975. Keeping 
quiet for a month thereafter, the defen- 
dants applied for copies of the ex parte 
decree on 6-9-1975. They received them 
on 27-11-1975. Then they presented an 
appeal against the ex parte decree in this 
Court on 9-12-1975 with a petition to 
` condone this long delay in fiing the 
appeal. 


.3. Our learned brother Punrayya, J. 
accepted the contention of the plaintiff 
respondent that when two rem€cies were 
open to the affected party when an ex 
parte decree was passed and if one re- 
medy like filing a petition fòr setting 
aside that ex parte decree under O. 9, 
R. 13, C.P.C. was adopted, the affected 
party cannot thereafter avail icself of the 
other remedy of preferring a regular 


appeal against the ex parte decree. The. 


learned Judge relied on two Calzutta de- 
cisions in Chandra Rai Chowchary v. 
M. Thangini Dessi, ILR (1895) 25 Cal 325 
and Rajendranath Kanrar v. Kamal Kri- 
shna Kundu Chowdary, AIR 1932 Cal 
558 and held that the party. who . had 
unsuccessfully pursued his other remedy 


* 
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under O. 9, R. 13, C.P.C), cannot “also: 
choose to avail himself of the’ right «to 


prefer a regular appeal against the’ ex 


parte decree, He held that the explana- 
tion offered by the petitioners for condo- 
nation of delay was untenable. In the 
view he took, he dismissed the petition 
under S. 5. The unsuccessful defendants 
1 to 12 have preferred this Letters Pa- 
tent Appeal. 


4. Sri N. C. V. Ramanujachari appear- 
ing for the appellants argued that the 
view of the learned Judge is wrong and 
that it is open to the party against whom 
an ex parte decree had been passed to 
avail himself of both the remedies avail- 
able to him under O. 9, R. 13, C.P.C. -and 
also under S. 96 by preferring a regular 
appeal. He. contended that under S. 14 of 
the Limitation Act the time taken for 
prosecuting the proceeding ‘under ‘O. 9, 
R. 13 should be excluded and once that 
is excluded in this case, the presentation ` 
of the appeal was in time. He also con- 
tended that the dismissal of C. M. A, 199/ 
T4 on 7-8-1975 started the period of limi- 
tation afresh and it is frorn that date the 
time for preferring the regular appeal 
should be reckoned. Learned counsel reli- 
ed on Ramachandra Raju v. Satyanara- 
yana Raju, (1963) 1 Ardh WR 387, Brij 
Indar Singh v. Kanshi Ram, AIR 1917 
PC 156 and Peerammal v. Nallusami Pil- 
lai, AIR 1931 Mad 149. 


5. Mr. Syed Amanullah for the plain- 
tiff-respondent, on the other hand, sought 
to sustain the view taken by Punnayya 
J. and also contended that S. 14 does not 
apply to the facts of the case, that it is 
untenable to say that the dismissal of 
C. M. A. 199/74 started a fresh period of 
limitation and lastly that the reasons as- 
signed for the delay that funds were not 
available cannot be accepted. 


6. This is an application clearly and 
squarely under S, 5 of the Limitation 
Act. In order to get relief through such 
a proceeding, the’ petitioners should 
satisfy the Court that they had sufficient 
cause for not preferring the appeal with- 
in the prescribed period. It is not in dis- 
pute that there was considerable delay. 
However, a large part of it was spent for 
prosecuting the petition under S. 14 of 
the Limitation Act. That petition was 
filed on 1-3-1972 and it reached culmina- 
tion through the dismissal of C. M. A. 
199/74 on 7-8-1975. Sri Ramanujachari 
strongly urged that this period ‘should 
be excluded from the calculation of the 
period of limitation and that in any case 
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7-8-1975, which was the day on which 
C. M. A. 199/74 was dismissed, should be 
taken as the fresh starting point of limi- 
tation. This latter limb of the learned 
counsel’s argument is once again found- 
ed on S. 14. The two limbs are patently 
two facets of the same argument based 
on S. 14. 


7. This argument is devoid of merits. 
Sectidn 14 of the Limitation Act has no 
application to the facts of the 
case. The exclusion of the time postulat- 
ed by S. 14 can be made only when the 
other proceeding has been taken in a 
court which, from defect of jurisdiction 
or other causa of a like nature, was 
unable to entertain it. Such is not the 
case here. The appellants were perfectly 
entitled under zhe law to file petition 
under O. 9, R. 13, C.P.C, to set aside the 
ex parte decree and the Court had juris- 
diction to entertain the same and also to 
grant it if it was satisfied that the defen- 
dants were prevented by sufficient cause 
from appearing when the ex parte de- 
cree was passed. Likewise, this High 
Court had power and jurisdiction to en- 
tertain the Civil Miscellaneous Appeal 
199/74 preferred by the appellants. When 
this Court dismissed it, it did not dismiss 
it for reasons o? lack of jurisdiction or 
other cause of a like nature but because 
it was not satisfied that there was suffi- 
cient cause for the defendants’ absence 
when the ex parte decree was passed. 
Therefore, to invoke S. 14 to the circum- 
stances of the case is wholly untenable. 
It is likewise unacceptable that 7th Aug., 
1975 on which day the Civil Miscellane- 
ous Appeal was dismissed, started a new 
period of limitation. The cause of action 
for preferring an appeal against the ex 
parte decree did not arise on account of 
the dismissal of the civil miscellaneous 
appeal but on account of the ex parte 
decree on 18-2-1972. 

8. Reading Ss. 14 and 5 of the Limi- 
tation Act, the best that can be spelled 
out of the two provisions is that when 
'S, 14 does not, in terms apply to any 
lparticular proceeding, the fact that the 
aggrieved party ‘bona fide prosecuted that 
proceeding may be considered in the 
circumstances of each case as a sufficient 
cause for the delay. Each case will have 
to be decided or: its facts. The utmost 
that can be said is that the delay from 
1-3-1972, the date on which O 9, R. 13 
petition was presented to 7-8-1975, on 
which C. M. A. 199/74 was dismissed, is 
{satisfactorily explained. But -then the 
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duty still remains on the defendants-| 
appellants to explain every day’s delay. 
From 1-3-1972 till 7-8-1975 there was 
certainly delay. By 7-8-1975 the time for 
preferring a regular appeal against the 
ex parte decree had long expired. 
Therefore, it is the duty of the appel- 
lants to explain every day’s delay from _ 
7-8-1975. In this case they waited till 
6-9-1975 i.e., for 29 days tc make even 
the copy application, The copies were 
received on 27-11-1975. But the appeal 
was presented only on 9-12-1975, i e. 
once again after a delay of 11 days. The 
only reason that was assigned in the 
affidavit filed in support of S. 5 applica- 
tion is lack of funds for preferring the 
appeal. In Banarsidas v. State of U. P., 
AIR 1956 SC 520 it was held that this 
was not a sufficient ground for condona- 
tion of the delay. In any case, the appel- 
Jants had taken 29 days even to file a 
copy application and for filing an 
application, it can, by no stretch of ima- 
gination, be pleaded that there were no. 
funds. Therefore, there is no alternative 
to the conclusion that the appellants ` 
have not explained the delay which was 
caused even from 7-8-1975. The applica- 
tion for condonation of the delay in pre- 
ferring the appeal deserves no other re- 
sult excepting dismissal. 

9. In this connection we may usefully 
refer to certain observations of the Sup- 
reme Court in Ramlal v, Rewa Coal 
Fields Ltd., AIR 1962 SC 361. Gajendra- 
gadkar, J. {as he then was), stating the 
view of the Court, observed that in con- 
struing S. 5 of the Limitation Act it is 
relevant to bear in mind two important 
considerations. The first consideration is 
that the expiration of the period of limi- - 
tation prescribed for making an appeal 
gives rise to a right in favour of the de- 
crée-holder to treat the decree as bind- 
ing between the parties and this legal 
right which has accrued to the decree- 
holder by lapse of time should not be 
lightheartedly disturbed. The other con- 
sideration which cannot be ignored is 
that if sufficient cause for excusing delay 
is shown discretion is given to the Court 
to condone delay and admit the appeal. 
However, even after sufficient cause has 
been shown, a party is not entitled to 
the condonation of delay as a matter of 
right. The proof of a sufficient cause is 
a condition precedent for the exercise of 
the discretionary jurisdiction under S. 5. 
This aspect of the matter naturally in- 
troduces the consideration of all rele- 
‘vant facts and it is at this stage that 
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diligence of the party or its bcna fides 
may fall for consideration. Cansidera- 
tions of bona fides or due diligence are 
always material and relevant when the 
Court is dealing with applications made 
under S. 14 of the Limitation Act. In 
dealing with such applications the Court 
is called upon to consider the efect of 
the combined provisions of Ss..5 and 14. 
Therefore, considerations which have 
been expressly made material and rele- 
vant by the provisions of S. 14 cannot to 
the same extent and in the same manner 
be invoked in dealing with aprplicatjons 
which fall to be decided only under S 5 
without reference to S. 14. As we have 
already pointed out, S. 14 does not apply 
to the present case and that the utmost 
that can be said is the fact thaz a peti- 
tion under O. 9, R. 13, C.P.C. was pro- 
secuted may be treated as a sufficient 
cause within the meaning of S 3. Even 
if that is so considered, it does not ex- 
plain the delay after the conclusion of 
those proceedings. In this decision, 
Gajendragadkar, J. (as he then was) re- 
` ferred to the decision of Brij Indar Singh 
v. Kanshi Ram (AIR 1917 PC 15€) (supra) 
which has been relied on by Sri Rama- 
nujachari before us. This is what the 
learned Judge said dealing with that de- 
cision at p. 366: 

“The principal point decided in that 

case had reference to S. 14 read with 
S. 5 of the Limitation Act, 1908; and the 
question which it raised was whether the 
time occupied by an application in good 
faith for review, although made upon a 
mistaken view of the law. should be 
deemed as added to the period allowed 
- for presenting an appeal, As we have 
already pointed out, when the question 
of limitation has to be considered in the 
light of the combined operation of Ss, 14 
and 5 of the Limitation Act the condi- 
tions expressly imposed by S. 14 have to 
be satisfied. It would, however, be un- 
reasonable to suggest that the said con- 
ditions must to the same extent and in 
the same manner be taken into account 
in dealing with applications falling under 
S. 5 of the Limitation Act.” 
For these reasons, we are of the opinion 
that the decision of the Privy Council in 
Brij Indar Singh v. Kanshi Ram, (AIR 
1917 PC 156) (supra) does not help the 
contention of Sri Ramanujachari. 


10. Reliance was then placed on a 
Bench decision of the Madras H:gh Court 
in Peer Ammal v. Nallusami P-llai (AIR 
1931 Mad 149) (supra). There was an ex 


' Nallusami Pillai 
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parte preliminary mortgage decree, It 
was Set aside on the defendants’ appli- 
cation. .However, the High Court allow- 
ed the appeal and restored the ex parte 
mortgage decree. It was héld that limi-. 
tation ran from the date of ithe restora- 
tion by the High Court. That was patent- 
ly for the reason that until the ‘High 
Court restored it, there was no ex parte 
decree, which could be challenged in an 
appeal because that was set aside on the 
defendants’ application. ‘The defendants 
could not have preferred an appeal, even 
if they wanted, against the ex parte de- 
cree until the High Court restored it. For 
this reason, this decision has no applica- 
tion to the facts of the present case. 

il. Lastly, learned counsel for the 
appellants sought to derive support from 
the decision of Anantanarayana Ayyar J. 
in Ramachandra Raju v. Satyanarayana 
Raju (1963) 1 Andh WR 387 (supra). ‘The 
learned Judge relied on Peer Ammal v. 
(AIR 1331 Mad 1449) 
(supra) and differed from the ‘Calcutta 
decisions in Chandra Rai Chowdhry v. 
Matangini Dassi (ILR (1895) 23 Cal 
325) (supra) and Rajendranath Kanrar v. 
Kamal Krishna Kundu Chowdary (ATR 
1932 Cal 558) (supra). In the view of the 
learned Judge when the application for 
setting aside the ex parte decree was 
pending, there was room, scope and pos- 
sibility for a lawful order being passed’ 
in law, setting aside the ex parte decree. 
Even after the Subordinate Judge dis- 
missed the application, there was simi- 
larly room for the High Court setting 
aside the order of dismissal of the appli- 
cation and in effect setting aside the ex 
parte decree. Therefore, if the appeal 
against the original decree had been filed 
during that period, there was a possibi- 
lity in law of the appeal ‘becoming in- 
fructuous and having to be dropped on 
that ground. The reason based on possi- 
bility in law would hold good even if 
the Subordinate Judge had not set aside 
the decree, irrespective of the question 
whether the order which the Subordi- 
nate Judge ultimately passed was by 
way of setting aside the ex parte decree 
or by way of refusing to set aside the 
same. A party would be acting bona fide 
and with due diligence in not filing an 
appeal against an ex parte decree when 
proceedings started by him to set aside 
that ex parte decree are ‘pending. He 
cannot be blamed or penalised for not 
filing an appeal against the ex parte de- 
cree during the pendency of such pro- 
ceedings It, therefore, follows that the. 
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period covered by such proceedings has 
to be excluded under S. 5 of the Limita- 
tiom Act. Even supposing that these ob- 
servations of the learned Judge are good 


law in view of the decision of the Sup-" 


reme Court im Ramlal v. Rewa Coal 
Fields Lid (AIR 1962 SC 361) (supra) 
the only thing that emerges is that the 
period covered by the proceedings under 
© 9 R. 13 CPC. could only be treated 
as a good reason for the delay, When as 
in this: case, that time only forms part of 
the long delay and there is no satisfac- 
tory explanatiom for the later delay, 
then certainly the petitioners cannot 
succeed in their application under S. 5. 


12. Sri Ramanujachari relied on the 
explanation to S. 5 that his client was 
guided by the decision in Ramachandra 
Raju v. Satyanarayana Raju (1963) 1 
Andh WR 387 (supra), and therefore he 
was protected by the explanation to S. 5. 
We cannot accept this contertion either. 
Even supposing for argument’s sake that 
the decision in Ramachandra Raju v. 
Satyanarayana Raju (1963) I Andh WR 
387 (supra) applied, it would explain the 
delay up to 7-8-1975. For the delay there- 
after there is no satisfactory explana- 
tion. Consequently, the explanation to 
S: 5 is of no use to the appellants. 


13. We do not express any opinion on 
the ground which appealed to our learn- 
ed brother Punnayya, J., that once the 
other remedy has. been availed, the ag- 
grieved party cannot take recourse to 
the remedy of a regular appeal. We have 
reached! the same conclusion of dismiss- 
Ing the petition for condonation of the 
delay through arother reasoning. 


14.. In the result, the Letters Patent 
Appeal is: dismissed with costs. Now that 
the appeal is: rejected on the ground that 
it. was not presented within the time 
allowed by the Law of Limitation, one- 
half of the Court~fee paid on the memo- 
jrandum of the main. appeal shall be re- 
| funded! to the appellants under S. 63 of 
the Andhra Court-Fees and Suits Valua- 
tion Act, 1956. 


Appeal dismissed. 
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Hari Waman Rao and others, Peti- 
tioners v. Pappula Narsimulu, Respon- 
dent: ` 

Civil Revn.. Petn. No. 226 of 1976, D/- 
10-2-1977.* 

Registration Act (1908), S. 49, Proviso 
— Unregistered document — Admissible 
in evidence to show nature and character 
of possession — Refusal] to admit in evi- 
dence — Order set aside in revision. 
(Civil P. C. (1908), S. 115). 

In a suit for possession of land on the 
basis of plaintiffs title an unregistered 
usufructuary mortgage bond though not 
admissible in evidence to prove the mort- 
gage is admissible in evidence to show 
the nature and character of defendant's 
possession. It is not necessary that the 
document must be accepted by the de- 
fendant if it is filed by the plaintiffs. 
Even if it is denied the document will be 
subjected to proof. But the document for 
the said collateral purpose could be re- 
ceived in evidence. (1975) 2 Andh Pra 
LJ 298, Rel. on. (Para 4) 

Therefore, if the trial Court has refus- 
ed to admit the document in evidence 
even for the collateral purpose the order 
will be set aside in revision. 

(Paras 5, 8) 
Cases Referred: Chronological Paras 
(1975) 2 Andh Pra LJ 298 4 
ATR 1974 SC 689 
AIR 1974 Mad 54 
AIR 1969 Andh Pra 242 (FB) 
AIR 1960 Andh Pra 112 
AIR 1960 Andh Pra 83 (FB) 
AIR 1960 Raj 1 (SB) 
1956 Andh LT 998 

S. Ramachandra Reddy, for Petitioners; 
S. V. Kondapi, for Respondent. 

ORDER:— This is a revision by the 
plaintiffs against the order dated 93-12- 
1975 of the Additional District Judge, 
Adilabad, refusing to receive a document 
in evidence filed by the plaintiffs during 
the course of examination of a witness. 
The plaintiffs-petitioners filed the suit 
for recovery of possession on the basis 
of title. It is alleged that late Venkata 
Rao borrowed a sum of Rs. 1,000 from 
the defendant in the month of February, 
1957 and that the suit property was put 
in the defendant’s possession by way of 
usufructuary mortgage for 14 years with 
a ee AN 


*(Against order of Addl. Dist. J „ Adila- 
bad, D/- 23-12-1975.) i 
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a stipulation for appropriating the usu- 
fruct towards the debt.borrowed by late 
Venkata Rao. A mortgage bond was also 
executed to that effect. The period of 14 
years expired in the month of January, 
1971. Since then the defendant is in 
wrongful possession and did noz deliver 
possession to the plaintiffs in spite of oral 
demands and a lawyer’s Notice, D/- 10-1- 
1972. The defendant in -his written state- 
ment denied the debt alleged ~o have 
been borrowed by late Venkata Rao, the 
predecessor-in-title of the suit land. It is 
also alleged that late Venkata Ran agreed 
to sell the property to the defendant in 
the year 1955 or so. Since 1955 the de- 
fendant is in possession of the property. 
Thus he perfected his title to the pro- 
perty by adverse possession, The story 
of execution of the mortgage bond is 
concocted. 

2 On behalf of the plaintiffs P.W. F 
was examined on 22-12-1975. At that 
time the mortgage bond executed by 
late Venkata Rao was sought to be exhi- 
` bited. But the counsel for the defendant 
objected to its reception in evidence on 
the ground that it is an unregistered one. 
It was contended by the plaintiffs that 
the document was being produced for the 
limited purpose of showing the nature of 
possession of the suit lands by the defen- 
* dant. 

3. In the lower Court, the learned 
counsel for the plaintiffs relied on two 
` decisions, viz, Amina Bi v. Khamrun- 
nisa, AIR 1974 Mad 54 ‘and Eolathoor 
Variath v. P. C. Kumhahamméed Haji, 
AIR 1974 SC 689. It was held in Ameena 
Bee’s case that the document was admis- 
. sible to show that Fateema Bee was the 
. landlady and the tenants who executed 
the rent deeds were the tenante holding 
under her. The lower court held that this 
decision is not applicable. Similarly rely- 
ing on the decision in Kolathoor Variath 
v. P. C. Kumhahammad Haji (AIR 1974 
SC 689) (supra) the lower Court held 
that as the very mortgage is not admit- 
ted, the document is not admissible in 
evidence, It may be noted that the mort- 
gage alleged in the decision of the Sup- 
reme Court was oral, What the Supreme 
Court held was that the plaintiff could 
not regain possession on the bésis of an 
oral mortgage as it could not be provided 
(proved?) in the Court of law for want 
of registration, but it was open to re- 
cover possession on the strength of his 
title. On that analogy, the lower Court 
held that the  usufructuary mortgage 
deed now filed could not be admissible 
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in evidence for want of registration. The 
next decision cited was Lachhmi Narain’ 
v. Kalyan, AIR 1960 Raj 1 (SB) wherein. 
it was held: ae 
* “The provisions of S. 49 of the Regis-- 
tration Act or S. 91 of the Evidence Act 
are not affected because an unregistered 
document can be availed of for the pur- 
pose of showing character and nature of 
possession, if the possession is transfer-~ 
red under such document.” 

The lower Court on the ground that the 
defendant did not admit that he wag put 
in possession by virtue of the usufructu~ 
ary mortgage held that the document 
could not be admitted, i.e, unless the 
defendant admits the morigage deed and 
also admits that he came into possession 
by virtue of that deed, it could not be 
admitted in evidence, The other ground 
which weighed with the lower Court was 
that the document was filed.in Court on 
lst March, 1973, more than one year 
after the suit was filed. On 7-2-1972 ob- 
jection was taken for not-filing the mort- 
gage bond referred to in-the plaint and 
the Court directed the plaintiffs to file 
the same. But the document was not fil- 
ed and the plaint was represented on 
10-2-1972 with note that the suit was fil-+ 
ed on the basis of title. Plaintiffs did not 
want to rely on mortgage deed nor the 
suit was for redemption of mortgage, 
Only it was stated as to how the defen- 
dant came into the possession of the pro- 
perty. For this purpose, it was averred 
that the defendant paid Rs. 1,000 and to 
recover that amount, the lands were 
handed over to the defendant. No regis- 
tered mortgage was executed and so it 
is not possible to file that document. Thus 
the lower court was of the view that the 
counsel for the plaintiffs was conscious 
that the document was not admissible for 
want of registration and therefore refus- 
ed to file in Court at that time. There- 
fore, it was commented as to how that 
document could be received in evidence 
even to show as to how the defendant 
came into possession of the ` suit lands. 
The lower Court relied upon the 
authorities quoted by the learned 
counsel for the defendant in Pedda 
Muthyala Reddy v. Venkata Reddy, 
(1969) 1 Andh LT 375:(AIR 1969 
Andh Pra, 242) (FB), Gadiraju Sanyasi 
Raju v.. Kamappadu, AIR 1960“Andh Pra 
83 (FB), Venkateswarlu v. Ranga Reddy, 
1956 Andh LT 998 and Balakistiah G. v. 
B. Ranga Reddy, AIR 1960 Andh Pra 112. 
The lower Court similarly stated that the 
above authorities were relied upon for 
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the proposition that the unregistered usu~ 
: fructuary mortgage bond could not be 
admitted in evidence, The lower Court is 
clear in expressing the view that the 
learned counsel for the plaintiffs wanted 
to file the document for the limited pur- 
pose of showing how the defendant came 
into the posseəsion of the suit property, 
but it took the.view that as the docu- 
ment was not registered and as it is com- 
pulsorily registrable under law, it could 
not be admitted in evidence. 

4. Thus, the order clearly shows that 
the lower Court has not given any rea- 
sons as to why the document could not 
-be received ir evidence for the limited 
purpose of showing as to how the defen- 
dant came into possession of the suit 
property, The plaintiffs have categori- 
cally stated that the rights under the 
‘ deed are not going to be enforced and 
‘the suit is-not for redemption of the 
_ mortgage, but the suit is one based on 
the title for recovery of possession. The 
‘defendant did not deny the title of Ven- 
kat Rao to the suit land. But what he 
alleged in the written statement was 
that in 1955 late Venkat Rao agreed to 
sell the property and put him in posses- 
sion of the land in that year in pursu- 
ance of the agreement of the sale. On the 
other hand, the allegation in the plaint 
is that the possession was given to the 
defendant in pursuance of the mortgage 
bond executed in 1957. Therefore, the 
purpose for which the document was 
sought to be produced is to show that 
‘the defendant came into possession of 
the property not by virtue of the agree- 
ment of sale by late Venkat Rao in 1955, 
but on account of the mortgage transac- 
tion in February 1957. Thus the plaintiffs 
wanted to prove that the defendant was 
in possession of the suit lands from 1957 
onwards by virtue of the mortgage trans- 
action and for that purpose the document 
was sought to be produced in the court 
and admitted in evidence. In view of the 
proviso to S. 46 of the Registration Act, 
the document could be received as evi- 
dence of a collateral transaction not re- 
quired to be effected by the registered 
instrument. Section 49 of the Registra- 
tion Act reads as under: 


“No document rectired by S. 17 or by 
any provision of the Transfer of: Pro- 
perty Act, 1882 to be registered shall— 

(a) affect any immovable property 
comprised therein, or 

(b) confer any power to adopt, or 

(c) be received as evidence of any 
transaction affecting such property or 


Hari Waman v. Pappula Narsimulu (M. Rao J.) 
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conferring such power, unless it has been 
registered: 

Provided that unregistered document 
affecting immoveable property and re- 
quired by this Act or the . Transfer of 
Property Act, 1882, to be registered may 
be received as evidence of a contract in 
suit for specific performance under Chap- 
ter II of the Specific Relief Act, 1877 or 
as evidence of part performance of:.a 
contract for the purposes of S. 53-A of 
the Transfer of Property Act, 1882 or as 
evidence of any collateral transaction 
not required to be effected by registered 
instrument.” 


Thus, the proviso added by Amendment 
Act of 1929 clearly envisages that an un- 
registered document is admissible in evi- 
dence for collateral purpose, i.e., for a 
purpose other than that of creating, de- 
claring or assigning, limiting or extin- 
guishing a right in property. In B. Nara- 
yanamma v, Ramaiah (1975) 2 Andh Pra 
LJ 298, it was held: 

“An unregistered document of transfer 
which is required to be registered “and 
not registered is admissible in evidence 
to prove the date of entering into and the 
fact of possession of the transferee 
and to show the character of his posses- 
sidn. Though an unregistered document 
required to be registered under law is. 
not admissible in evidence to claim- any 
right under it, it would be admissible in 
evidence for a collateral purpose i.e, 
for a purpose other than that for which 
the document was created.” 

In that case, even though the plaintiffs 
filed a suit for declaration of their title 
to the property and for recovery of pos- 
session, it was alleged that the defen- 
dants were put in possession as lessees: 
under Exs. A-1 to A-3, the lease deeds, 
which were denied. Perfection of title 
by adverse possession was also pleaded 
by denying lease deeds Exs. A-1 to A-3. 
It was also pleaded that the predecessor 
in title of the plaintiffs executed an 
agreement and on that basis, he is en- 
titled to register the claims of the plain- 
tiffs as provided under S, 53-A of the 
Transfer of Property Act, and thus also 
claimed adverse possession as stated 
above. The trial Court found that Exs. 
A-1 to A-3 were true and the lands were 
leased out to the first defendant by Kow- 
jutlayya, the predecessor in title of the 
plaintifis. It was also found that Ex. B-2 
was not true and ultimately the trial 
court negatived the contention of adverse 
possession of the first defendant on the 
basis of Exs. A-1 to A-3 and decreed - 
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the suit. On an appeal filed by the first 
defendant the appellate court came to 
the conclusion that Exs. A-1 to A-3 were 
not admissible in evidence even zo show 
the nature of possession and with regard 
to the truth of Exs. A-1 to A-3, the 
learned Judge did not go into it. It also 
held that Ex, B-2 is true and is binding 
on the plaintiffs. After discussing the 
other material which is not relevant for 
‘the purpose of this revision, the learned 
Subordinate Judge allowed the appeal 
and dismissed the suit. In the second ap- 
peal the first point raised was that the 
learned Subordinate Judge erred in 
thinking that Exs. A-1 to A-3 are not 
admissible in evidence even to show the 
nature of possession. The learned Judge 
relying upon various decisions and after 
discussing the provisions of S. 19 and 
its proviso, summed up in Para 2 of his 
judgment that Exs. A-1 to A-3 are ad- 
missible in evidence to show the charac- 
ter and. possession of the first defendant 
as a lessee and therefore such pessession 
was not adverse to that of Kowlutlayya. 
-~ But it was to be found whether they are 
true or not. Therefore, the case was re- 
manded to the lower Court. This judg- 
ment really clinches the issue involved 
in this revision petition on all points, «It 
is not necessary that the document must 
be accepted by the defendant if it is fil- 
ed by the plaintiffs. Even if it is denied 
the document will be subjected to proof. 
But the document for the said collateral 


purpose could be received in evidence. - 


Therefore, in that view, I totally agree 
with the view taken by my learned bro- 
ther Ramachandra Raju, J. 


5. Therefore, I am clearly of the view 
that the lower Court erred in holding 
that the document is not admissible in 
evidence even for the collateral purpose 
as it is not admitted by the defendant. 


6. In the result, the revision petition 
is allowed, The order of the lower Court 
is set aside. The document filed is admis- 
sible to show the nature of possession of 
the defendant, but the document would 
be subject to proof, In the circumstances 
the parties will bear their own costs. 


Revision allowed. 


Makkala Narsimlu v. Gunnala Raghunandan 


A.I R. 
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SAMBASIVA RAO AND MADHU- 
SUDAN RAO, JJ. 


M akkala Narsimlu, Appellant v. Gun- 
nala Raghunandan Rao, Respondent. 


Letters Patent Appeal No. 2 of 1976, 
D/- 20-1-1977.* 


Contract Act (1872), .Ss. 73 and 74 — 
Agreement to sell —- Payment of earnest 
money — Vendor agreeing to perform 
two important conditions within certain 
time — Failure of vendor — Compensa- 
tion for breach of contract — Vendor 
ordered to return earnest money and pay 
reasonable compensation along with in- 
terest and proportionate costs of suits. 
(Civil P. C. (1908), O. 41, R. 33 — Powers 
of appellate Court to award interest and 
costs omitted by trial Court). 

The defendant executed an agreement 
for sale of his house to the plaintiff and- 
received Rs, 4,000 as earnest money. The 
defendant agreed to get his title perfect- 
ed by getting another document from 
the co-owner. He did not do that, nor 
did he succeed in giving vacant posses- 
sion of the premises within the stipulated 
time of nine months. The plaintiff there- 
fore sued the defendant for refund of 
earnest money and Rs. 4,000 by way of 
liquidated damages for breach of con- 
tract and for future interests and costs. 

Held (i) that the failure to perform two 
important clauses of the contract being 
on the part of the defendant, he com- 
mitted breach and was therefore liable 
to pay damages. (Para 6) 

(ii) That when there is a breach of 
contract and when the contract itself has 
provided that an amount of compensa- 
tion has to be paid, the Court has power 
to award either the entire amount so fix- 
ed or a reasonable portion thereof, whe- 
ther or not the actual loss is proved. In 
the circumstances of the case, though 
there was no proof of the actual loss, the 
sum of Rs. 2,000 awarded by the single 
Judge cannot be said to be unreasonable 
by way of compensation. AIR 1974 SC 
1265 and AIR 1970 SC 1955 and 1957-1 
Andh WR 257, Rel. on. (Para 7) 

(ïi) That the lower Court while award- 
ing a decree for Rs. 4,000 by way of re- 
fund, should have awarded interest on 
that amount and also proportionate costs. 


It failed to do so and that failure can be 


*(Against judgment of Sriramulu J. in 
C. C, C. A. No. 119 of 1972, D/- 31-3- 
1975.) 
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rectified by the Appellate Court in exer- 
cise of its powers under O. 41, R. 33, 
Civil P. C. even though there was no 


appeal in this regard. (Para 7) 

- Cases Referred: Chronological Paras 
AIR 1974 SC 1265 i 7 
AIR 1970 SC 1955 7 
7A 


(1957) 1 Andh WR 257 


G. V. R. Mohan Rao, for Appellant; 
D. Hanumantha Rao, for Respondent. 


SAMBASIVA RAO, J.— The princi- 
pal question raised in this Letters Patent 
Appeal is about the compensation award- 
ed by our learned brother Sriramulu, J., 
for failure ic perform a contract. The 
defendant, against whom the compensa- 
tion was awarded by our learned brother, 
has preferred this appeal. 


2. The matter arose thus:— The ap- 
pellant executed an agreement of sale 
Ex. A-1 dated 29-3-66 in favour of the 
respondent agreeing to sell a house for 
Rs, 20,000. A sum of Rs. 4,000 was paid 
on that date by way of advance or earnest 
money. The vendor agreed to get two 
things done within nine months there- 
from. One is to get a further sale deed 
in his favour from one of the co-owners 
of the house from whom he had pur- 
chased. The second condition was that 
he would vacate the tenants from the 
house and give vacant possession to the 
purchaser within the period of nine 
months, That was why the parties fixed 
the period of nine months for perform- 
ance of the contract, Once the vendor 
was ready with these two requirements, 
the purchaser was to pay the balance of 
Rs. 16,000 and to take a sale deed. How- 
ever, the vendor was unable to perform 
either of the two conditions with the re- 
sult that the agreement could not be 
performed. The purchaser filed the suit 
to recover a sum of Rs. 8,000 consisting 
of Rs, 4,000 icwards principal and Rupees 
4,000 as liquidated damages with costs 
and future interest thereon at 6% per 
annum from date of suit till realisation. 
This sum of Rs. 4,000 claimed as liqui- 
dated damages was mentioned im the 
agreement of sale Ex. A-1 itself. 


3. The defence was that the defen- 
dant did not commit any breach of agree- 
ment and that the plaintiff was not en- 
titled to any damages. The trial Court 
was very equivocal in its finding about 
the occurrence of breach of agreement 
on the part of the defendant. In one 
place it clearly. said thus: 
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“In my opinion there has been a breach 
of agreement on the part of the defen- 
dant.” 

In another place it has concluded by 
saying: +. > 

“In the circumstances J] hold that 
though there had been no breach of con- 
tract on the part of the defendant, the 
plaintiff is entitled to recover the amount 
of Rs. 4,000.” 


Thus the trial Court was not clear or 
certain in its mind about the breach hav- 
ing been committed by the defendant. It 
gave a decree for the refund of Rs. 4,060 
and rejected the claim for the balance 
of Rs. 4,000 as liquidated damages. While 
refusing to grant liquidated damages, the 
lower Court once again said that there 
had been no breach of contract. The 
shortcoming of the judgment of the lower 
Court did not stop with this. When the 
plaintiff filed the suit for recovery of 
these two amounts of Rs. 4,000 each, 
with costs and future interest at 6% per 
annum from the date of suit, it did not say ` 
anything about interest, though the 
plaintifs suit was partly decreed with- 
out costs. 


4. The defendant kept quiet but the 
plaintiff carried the matter in appeal in 
respect of Rs. 4,000 which was disallow- 
ed to him. He claimed interest on the 
disallowed amount of Rs. 4,000. There 
was no specific ground or separate court- 
fee paid on the amount of costs disallow- 
ed or the interest on Rs. 4,000 decreed by 
the trial Court. 


3’. sriramulu, J., while disposing of 
the appeal did not go into the question 
whether there was a breach of the con- 
tract by the defendant. He 
himself the question whether in addition 
to the refund of Rs 4,000 the plaintiff 
was entitled to any compensation. He 
was of the opinion that reasonable com- 
pensation should be provided for the 
plaintiff, since the agreed amount of 
Rs. 4,000 as damages appeared to him to 
be in the nature of penalty. He noted 
the fact that no evidence particularly 
had been adduced to show that the 
amount of Rs. 4,000 claimed by the 
plaintiff was reasonable. The learned 
Judge considered that a sum of Rs. 2,000 
would be reasonable compensation. 
Therefore he awarded that amount 
as- compensation. Consequently he 
passed a decree for Rs. 4,000 
already decreed by the trial Court 
by way of refund plus Rs. 2,000 with 
interest on Rs. 4,000 at the rate of 6% 


posed for -° 
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per annum from the date of suit till 
realisation, In regard to costs, though 
there was no appeal or  cross-okjections 
preferred by the plaintiff, the learned 
Judge awarded proportionate ‘costs in 
the trial Court as well as the Appellate 
Court in view of the fact that costs and 
interest were claimed in the suit. Conse- 
quently, the learned Judge awarded pro- 
portionate costs in the trial Court as well 
as in the appeal on condition of the 
plaintiff paying the court-fee on- costs. 
It is this decree and judgment that is 
challenged before us by the defendant. 

6. Sri G. V. R. Mohan Rao for the 
appellant raises three contentions. The 
first contention is in regard to Es. 2,000 
allowed by our learned brother by way 
of compensation, The learned counsel 
pointed out that the sum of Es. 4,000 
provided in the contract between the 
parties as damages was considered by 
the learned Judge to be in the nature of 
penalty. Therefore, that sum could not 
_ tbe granted. He also refers to the obser- 
vation of the learned Judge tha: there 
was no evidence regarding the reason- 
ableness of the amount of Rs. 4,000 as 
damages. In these circumstances, the 
learned counsel urges that the fixation 
of Rs. 2,000 as compensation is erbitrary 
and cannot be sustained. It should be 
noted that the learned Judge awarded 
Rs. 2,000 as reasonable damages or com- 
pensation for the breach of the contract. 
This is what the learned Judge stated in 
this connection: 

“I, therefore, partly allow the appeal 

and direct that the respondent saall fur- 
ther pay a sum of Rs. 2,000 to the appel- 
lant by way of damages for the breach 
of contract.” : 
That leads to the necessary inference 
` that the learned Judge was of the opin- 
ion that the defendant committed breach 
of contract. We have no hes-tation in 
agreeing with this basis of the learned 
Judge’s conclusion. The defendant agreed 
to get his title perfected by getzing an- 
other document from the co-owner. He 
did not do that, nor did he succeed in 
giving vacant possession of the premises 
within the stipulated time of nine 
months. Thus the failure to perform 
these two important clauses of the con- 
tract was on the part of the defendant. 
He committed the breach and therefore 
he was liable to pay damages. In this 
view the learned Judge is right.. 

7. Then the question is whather the 
learned Judge is right in fixing a sum of 
Rs, 2,000 as the quantum of damages. 


Section 74 of the Indian Contract Act 
provides that when a contract has been 
broken, if a sum is named in the con- 
tract as the amount to be paid in the 
case of such breach, or if the contract . 
contains any other stipulation by way of 
penalty, the party complaining of the 
breach is entitled, whether or not actual 
damages or loss is proved to have been 
caused thereby, to receive from the party 
who has broken the contract reasonable 
compensation not exceeding the amount 
So named or, as the case may be, the 
penalty stipulated for. Therefore, from 
the statute it is clear that where there 
is a broken contract and an amount is 
named as compensation, the Court can 
grant a reasonable portion of that 
amount or the entire amount as the case 
may be, whether or not actual damage 
or loss is proved to have been caused 
thereby. In Union of India v. Raman 
Iron Foundry, AIR 1974 SC 1265 Bhag- 
wati, J., speaking for the Supreme Court 
observed while construing S. 74 at page 
1273: 


tien even if there is a stipulation by 
way of liquidated damages, a party com-~ 
plaining of breach of contract can re- 
cover only reasonable compensation for 
the injury sustained by him, the stipu- 
lated amount being merely the outside 
limit.” 
In an earlier case in Maula Bux v. Union 
of India, AIR 1970 SC 1955 the Supreme 
Court laid down that in every case of 
breach of contract, the person aggrieved 
by the breach is not required to prove 
actual loss or damage suffered by him 
before he can claim a decree, and the 
Court is competent to award reasonable 
compensation in case of breach even if 
no actual damage is proved to have been 
suffered in consequence of the breach of 
contract. But the expression “whether 
or not actual damage or loss is proved 
to have been caused thereby” is intend- 
ed to cover different classes of contracts 
which come before the Courts. In case of 
breach of some contracts it may be im- 
possible for the Court to assess compen- 
sation arising from breach, while in | 
other cases compensation can be calcu- | 
lated in accordance with- established 
rules, Where the Court is unable to 
assess the compensation the sum named 
by the parties, if it be regarded as a 
genuine pre-estimate, may be-taken into 
consideration as the measure of reason- 
able compensation, but not if the sum 
named is in the nature of a penalty. 
Where loss in terms of money can be de~ 
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termined, the party claiming compensa- 
- tion must prove the loss suffered. by him. 
It is unnecessary to cite more decisions 
on this aspect. It is now the well settled. 
'| construction of S. 74 that when there is 
a breach of contract and when the con- 
tract itself has provided that an amount 
of compensation has to be paid, the Court 
has power to award either the entire 
amount so fixed or a reasonable portion 
thereof, whether or not the actual loss 
is proved. In this case, undoubtedly the 
plaintiff lost interest on the amount of 
advance he paid. Further he had to wait 
for the impleméntation of the contract 
by the defendant. He had to issue a no- 
tice and then could not get the house 
which he wanted to purchase, In these 
circumstances, though there is no proof 
of the actual loss, the sum of Rs. 2,000 
awarded by the learned single Judge 
cannot be said to be unreasonable by 
way of compensation, We are, therefore, 
not inclined to interfere with the decree 
passed by the learned Judge awarding 
Rs. 2,000 as reasonable compensation for 
breach. We have already noted that he 
has not awarded interest on this sum of 
Rs. 2,000 and there is no appeal or cross- 
appeal in respect thereof. So, this part 
of the decree for Rs. 2,000 is affirmed. 
7-A. The other two items questioned by 
the learned counsel for the appellant is 
that the learned Judge has awarded in- 
terest on Rs, 4,000 from the date of the 
suit till realisation even though there 
was no appeal about it, and there was 
no court-fee paid thereon. Likewise even 
awarding of proportionate costs by our 
learned brother of the trial Court and 
the appellate Court is challenged before 
us, Sri Mohan Rao relies on a decision in 
Syed Mohd. Badsha Hussain, In Re 1957- 
1 Andh WR 257 to say that court-fee 
should be paid on disallowed costs, As 
we have already pointed out, the failure 
to pay court-fee was taken as a mistake 
by the learned single Judge. He, there- 
fore, allowed proportionate costs on con- 
dition that the plaintiff paid court-fee 
thereon. We are informed by Sri D. 
Henumantha Rao, the learned counsel 
for the respondent that in pursuance of 
this direction court-fee has been paid. 
Awarding of interest on Rs. 4,000 is also 
challenged by the learned counsel on the 
ground that no appeal has been prefer- 
ted in’ this regard. as well. But then the 
fact remains that the lower Court while 
awarding a decree for Rs. 4,000 by way 
of refund, should have awarded interest 
on that amount.and also proportionate 
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costs, It failed to do so and that failure 
can be rectified by the Appellate Courts 
even though there was no appeal in this 
regard. That power is conferred on the 
Appellate Court under R. 33 of C. 41 of 
the Code of Civil Procedure, which says 
that the Appellate Court shall have 
power to pass any decree and make any 
ordet which ought to have been passed 
or made and to pass or make such fur- 
ther or other decree or order as the case 
may require; and this power may be ex- 
ercised by the Court notwithstanding 
that the appeal is as to part only of the 
decree. In view of-this clear and cate- 
gorical power conferred on, the Appel- ` 
late Court, we find no legal objection to 
the direction given by our learned brô- 
ther in regard to the interest on Rs. 4,000 
from the date of suit and also the pro- 
portionate costs of the trial Court. 


8. Thus we see no substance in any 
of the points raised by the learned coun-- . 
sel for the appellant. = we 


- 


9. The appeal is consequently dis-. ` 


missed with costs, 
Appeal dismissed. 
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Nandipati Somireddy and others, Peti- 
tioners v. State of Andhra Pradesh and . 
others, Respondents, 


Writ Petn. No, 2389 of 1976, D/- 19-1- 
1977. 


(A) Land Acquisition Act (1894), S. 4 
(1) — “Convenient places” — Village to 
which land under acquisition belongs — 
Held convenient place for publication, 
though it was not near the land. 


If the substance of the notification un- 
der S. 4 is published in the village to 
which the land under acquisition belongs, _ 
it is more than sufficient to satisfy the 
provision of sub-s. (1) of S. 4. It cannot, 
in that case, be said that because the 
place of publication was not near the 
land under acquisition, it was not pub- 
lished at a convenient place in the loca- 
lity. 

(B) Land Acquisition Act (1884), S. 5-A 
— Mala fide acquisition —— Abandonment 
for sound reasens of a proposal to ac- 


quire one land does not render arcquisi- - 


tion of another suitable land for sam 


purpose mala fide. Rpa 


EU/GU/B877/77/MGD/WNG 


(Para 3) .. 


‘produces in its 
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Certain piece of land was proposed to 


_be acquired for constructing an Electric 


sub-station. It was found to be in a low 
lying area and hence the Sub-Station, 
if constructed there, would be water- 
logged during the rainy season. The pro- 
posal was, therefore, abandoned. Subse- 
quently another proposal was made to 
acquire a larger piece of another land 
for erecting a bigger sub-station. It was 
held that there was a very good reason 
for abandoning the first proposal and for 
acquiring other more suitable and suffi- 
cient land and such acquisition was not 
mala fide. (Para 4) 

(C) Land Acquisition Act (1894), S. 5-A 
—- Injurious @ffect of acquisition — Valid 
ground against acquisition — Acquisition 
rendering adjoining land of owner use- 
less and inaccessible — Acquisition held 
invalid unless compensation for adjoin- 
ing land is also paid. 

Every compulsory acquisition of land 
wake some injurious 
effect for the owner. But that injurious 


_ effect cannot be so wide and so pervasive 


a 


+ 


as to render the adjoining lands of the 
owner thoroughly useless and beyond his 
reach. Unless the land acquisition autho- 
rities are prepared to pay compensation 
for such adjoining lands also the aequi- 
sition cannot be upheld. (Para 6) 

R., Venugopala Reddy, for Petitioners; 
Govt. Pleader for Rev. (N. S.) (for Nos. 
1 and 2) and T. Anant Babu, Standing 
Counsel for Electricity Board (for No. 3), 
for Respondents. 

ORDER:— The petitioners are chal- 
lenging in this petition the acquisition of 
Survey Nos. 710/1, 710/2 and 710/4 ad- 
measuring Ac, 1-95 cents for the purpose 
of constructing an electric sub-station. 
The acquisition has been made at the 
instance of the Andhra Pradesh State 
Electricity Board. The notification under 
S. 4 of the Land Acquisition Act was 
issued on 4-3-1976. The notification un- 
der S. 6 of the Act dated 20-5-76 was 
published on 3-6-1976. 

2. Mr. R. Venugopala Reddy. who ap- 
pears for the petitioners has raised be- 
fore me three contentions, Firstly he has 
contended that the substance of the no- 
tification issued under S. 4 was not pub- 
lished at convenient places in the locality. 
The second contention which he has rais- 
ed is that about six years ago land bear- 


ing Survey No. 109 had been acquired. 


sub-station 
dropped. 


for constructing this very 
and that that proposal was 


Now this land is sought to be acquired ` 


by invoking the provisions of sub-s. (4) 


N. Sornireddy v. 


State (Seth J.) A. LR. 


of S. 17 of the Land Acquisition Act. 
According to him therefore this acquisi- 
tion is mala fide. The third contention 


„Which he has raised is that to south of 


the land under acquisition the petitioners 
have other lands, which if this land ^is 
acquired, would have no Access whatso- 


ever from any direction and that it 
would be rendered totally useless and 
inaccessible to the petitioners. 

3. So far as the first contention is 


concerned it has been stated in the coun- 
ter-affidavit that the substance of the 
notification under S. 4 was published in 
the village on 10-3-1976" However, it has 
been argued by Mr. R. Venugopal Reddy 
that it was not published at the conve- 
nient place, that is to say, near the land 
under acquisition. In my opinion if the 
substance of the notification under S. 4 
was published in the village to which 
the land under acquisition belongs it is 
more than sufficient to satisfy the provi- 
sions of sub-s. (1) of S. 4 of the Act. It 
cannot in that case be said that it was 
not published at the convenient place in 
the locality, The first contention raised 
by the learned counsel is therefore with- 
out any substance and is rejected. 

4. The second contention which he 
has raised also cannot be upheld. It has 
been stated in the counter-affidavit filed 
on behalf of the Electricity Board that 
Survey No. 109 which was proposed to 
be acquired earlier for constructing this 
very Electric Sub-Station was found to 
be in a low-lying area and that the Elec- 
tric Sub-Station if constructed there 
would be water-logged during the rainy 
season. In my opinion that was a very|’ 
good reason for abandoning that propo~ 
sal and initiating a fresh proposal for 
acquiring some more suitable land. 
Water-logging around the electric sub- 
station would lead to failure of power 
supply. It is always undesirable to locate 
an electric sub-station at such place. Se- 
condly it has been stated that when the 
proposal for acquiring Survey No. 109 
was made the Electricity Board wanted 
to construct 33 K, V. Sub-Station. Now 
with the increase in demand for the 
power supply in the area the Electricity 
Board wants to construct a 132 K. V. 
Sub-Station. Survey No. 109, according 
to the Electricity Board, is not suitable 
and sufficient for constructing a 132 K. V. 
Sub-Station. In view of these facts which 
can hardly be controverted it is difficult), 
to say that abandonment of the proposal 
to acquire Survey No. 109 and initiation 
of a fresh proposal to acquire the pre- 
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sent land is mala fide. The second con- 
tention raised by Mr. R. Venugopala 
Reddy is therefore without any substance 
and is rejected. 


5. The last contention which he has 
raised is that:the acquisition of the pre- 
sent land renders the other lands of the 
petitioners completely useless and with- 
out any access. A sketch annexed to the 
counter-affidavit filed by the Land Ac- 
quisition Officer shows that Survey 
No. 697 which is situated south of the 
lands under acquisition and which be- 
longs to the petitioners is bound in south 
and west by lands belonging to other 
persons, in east by a canal and its bund 
and in the north by the land under ac- 
quisition. It is therefore clear that Sur- 
-vey No. 697 which is not under acquisi- 
tion and which belongs to the petitioners 
is completely land-locked and the peti- 
tioners will have no access whatsoever 
to that land after the present acquisition 
has been meade. It has been stated by the 
Land Acquisition Officer in his counter- 
affidavit that the petitioners can use the 
canal-bund for access to Survey No. 697. 
Survey No, §97 is an agricultural land. 
The minimum requirement of an agricul- 
turist is to have access to his land by a 
bullock cart so that he can carry manure, 
seeds and other. things there and also 
earry back to the village the crops after 
harvest. It is difficult to imagine how a 
bullock cart, which is the minimum re- 
quirement of an agriculturist, can pass 
through a canal bund and go to Survey 
No. 697. 


6. It has next been stated by the 
Land Acquisition Officer that he is not 
bound to provide a way to the petition- 
ers. It is difficult to uphold the propriety 
of such a proposition in the facts and 
circumstances such as those which attend 
upon this case. Jt may be within the 
power of the State to acquire the land 
for a public purpose. But it is not within 
the power of the State, while exercising 
that power, to render the other adjoin- 
ing lands of the owner absolutely and 
thoroughly useless and beyond his reach. 
Every compulsory acquisition of land 
produces in its wake some injurious 
effect for the owner. But that injurious 
effect cannot be so wide and so perva- 
sive as to render the adjoining lands of 
the owner thoroughly useless, inacceéssi- 
ble and beyond his reach, Unless the 
Land Acquisition Officer is prepared to 
pay compensation for this land also the 
present acquisition cannot be upheld. 


N. Somireddy v. State (Seth J.) 
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The counter-affidavit filed in this case 
does not show that the Land Acquisition 
Officer is prepared to pay to the peti- 
tioners compensation in terms of the 
Land Acquisition Act in respect of Sur- 
vey No. 697. Therefore in so far as the 
present acquisition renders Survey 
No. 697 belonging to the petitioners tho- 
roughly useless and worthless and places 
it beyond the reach of the petitioners 
altogether, the present acquisition can- 
not be upheld. 


7. It has however, been stated that 
possession of the land under acquisition 
has been taken. In the -counter-affidavit 
it has been stated that possession was 
taken on 25-6-1976. But the learned Gov- 
ernment Pleader who appears for the 
Land Acquisition Officer states that pos- 
session was taken on 19-6-1976, Nothing 
turns upon the discrepancy in the date 
of taking possession. It has however been 
stated on behalf of the Electricity Board 
that not only possession of the land 
under acquisition has been taken but 
work has been in progress. But they 
have not stated what work they have 
Started and what work is in progress. On 
the other hand the affidavit-in-reply fil- 
ed by the petitioners shows that théy 
have raised crops on the lands under ac- 
quisition. It is difficult in these circum- 
Stances to accept the averment made on 
behalf of the Electricity Board that the 
work is in progress. In my’ opinion the 
third contention which Mr. Venugopal 
Reddy has raised is a substantive con- 
tention and must be upheld. Therefore, 
the acquisition of the petitioners’ land 
in question is bad in law and must be 
quashed. 


8. In the result the petition is allow- 
ed and the impugned acquisition is quash- 
ed, The respondents are directed to re- 
turn possession of the lands in question 
to the petitioners unconditionally. The 
respondents shall pay the ‘costs of this 
petition to the petitioners. . 


Petition allowed. - 
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ALLAD] KUPPUSWAM] AND 
PUNNAYYA, JJ. 

N. Narasimha Rao, Petitioner v. The 
Commissioner and Spl. Officer In-charge, 
Adoni Municipality, Respondent. 

Writ Petn, No. 3361 of 1976. D/- 17-1- 
1977. 

(A) -Madras Places of Public Resort 
Act (2 of 1888), S. 7 — Renewal of 
licence under — Grounds for refusal in- 
dicated. 


An application under S. 7 for renewal 
of a licence is in effect an application for 
a licence and the authority can refuse to 
grant a licence under S. 7 only if the 
authority is not satisfied that the require- 
ments of S. 7 (a) and (b) namely that 
the enclosed place or building may safe- 
ly be used for the purpose of public 
resort or entertainment proposed or that 
no objection arising from its situation, 
` ownership or the purpose proposed exists 
are fulfilled and therefore refusal to re- 
. new licence in public interest is invalid. 
i (Para 2) 

(E) Constitution of India, Art. 226 — 
Madras Places of Public Resort Act (2 of 
1888), Ss. 7 and 12 — Order under S. 7 
refusing to renew licence illegal— Other 
remedy available — Writ petition if 
maintainable. 

Where the order under S. 7 refusing 
to grant renewal of licence to the peti- 
tioner in public interest was (illegal it 
was held that the mere fact that other 
remedy by way of appeal or revision was 
provided under the Act would not pre- 
clude the petitioner from approaching 
the High Court for redress under Arti- 
cle 226. (Para 3) 


P. A. Chowdari, for Petitioner; N. V. 
S. R. Gopalakrishnamacharyulu, for Res- 
pondent. 

A. KUPPUSWAMI, J.:— The petitioner 
was granted a licence on 7-11-1974 for 
a period of six months under S. 7 of the 
Places of Public Resort Act (II of 1888). 
It was renewed from time to time. Final- 
ly the petitioner applied on 4-10-1976 
for renewal of his licence for a period 
of 8 months commencing from 1-11-1976. 
The respondent by his order dated 7-10- 
1976 rejected the application in the fol- 
“slowing terms:— 


“In the interests of the publie it is not 
advisable to continue the same. Hence 
the application for renewal is rejected.” 
The petitioner has filed this writ petition 
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Adoni Municipality 


A. E.R. 


challenging the validity of the said 
order. 


2 Under S. 6 of the Act upon receipt 
of an application for a licence the autho- 
rity to whom the application is made 
has to inspect the place or building in 
respect of which a licence is required 
and may call on the applicant to make 
any alteration or addition in the mate- 
rial or arrangement of the enclosure or 
building or in the precautions for the 
safety of the public to be assembled 
therein and may refuse to grant licence 
until the alteration or addition is made. 
Section 7 of the Act states that the au- 
thority shall give to the applicant a writ- 
ten licence if it is satisfied— 


(a) that the enclosed place or building 
may safely be used for the purpose of 
public resort or entertainment proposed. 

(b) that no objection arising from ite 
situation, ownership or the purpose pro- 
posed exists. 


The same section provides that if the 
authority is not satisfied as aforesaid it 
may refuse to grant licence recording 
the reasons for refusal in writing. It is 
clear from these provisions that the au- 
thority has to grant a licence if it is 
satisfied that the requirement of S. 7 (a) 
and (b) are fulfilled. If it is not satisfied 
that those requirements are fulfilled he 
may refuse to grant licence. In other 
words, the refusal to grant a licence can 
only be done if the authority is not 
satisfied that the enclosed place or build- 
ing may safely be used for the purpose 
of public resort or entertainment pro- 
posed or that no objection arising from 
its situation, ownership or the purpose 
proposed exists. It is not entitled to re- 
fuse licence on any other ground. This 
is also emphasised by the requirement; 
that the authority should record the rea-~| , 
son for refusal in writing. There is no 
power conferred on the authority to re- 
fuse the grant of a licence in public 
interest which is the ground mentioned 
in the order. In this connection it may 
be noticed that there are no separate 
provisions regarding renewal of a licence. 
An application for renewal is in effect 
an application for a licence. We have 
therefore no hesitation in holding that 
the refusal to renew, which is in effect 
refusal to grant.a licence, is not in ac- 
cordance with the provisions of S. 7 of 
the Act. The learned Government Plea- 
der sought to contend that though the. 
order says that it did not consider it fit 
to grant licence in public interest, what 
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was really. meant was that there was an 
objection with regard to the purpose 
proposed within the meaning of S. 7 (b) 
of the Act. We are not prepared to read 
into the order what is not found in the 
order, Even in the counter-affidavit filed 
on behalf of the respondent it is not 
mentioned what exactly is the reason for 
refusal. On the other hand the extreme 
stand is taken that it is not incumbent 
upon the authority to disclose the public 
interest.: We do not therefore, have 
guidance even from the counter-affidavit 
as to what the authority was not satis- 
fied about in regard to the matters men-~ 
tioned in S 7 (a) and (b) of the Act. 

3. The learned Government Pleader 
also drew our attention to the fact that 
there is a remedy provided by way of an 
appeal to the Municipal Council against 
the order of the Chairman and further 
there is a remedy by way of révision to 
the District Magistrate under S. 12 of 
the Act. But as the order passed is on 
the face of it illegal according to us, we 
do not think the mere fact that another 
remedy is provided under the provisions 
of the Act would preclude the petitioner 
from approaching this court for redress 
under Art. 226 of the Constitution. 

4. The Writ Petition is allowed. but 
in the circumstances without costs. 

5. The impugned order is quashed 
and the authority is directed to pass a 
fresh order on the application for licence 
in the light of this judgment, 

6. Advocate’s fee Rs. 100. 

Petition allowed, 
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FULL BENCH 


B. J. DIVAN, C. J., MUKTADAR AND 
AMARESWARI, JJ. 
Shankuntala Sahawala, Petitioner v. 
The Director of Public Instruction I, 

Hyderabad and others, Respondents, © 


W. P. No. 2162 of 1975, D/- 11-7-1977. 


“Constitution of India, Art. 226 — 
Against whom writ lies — Private edu- 
cational institution — Whether amenable 
to writ jurisdiction. ATR 1975 Andh Pra 
35 (FB) and 1977 (1) Andh WR 187, Held 
not good law in view of AIR 1976 SC 988 
and AIR 1976 SC 1073. 

Although a private institution 
tered under the 
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regis~ 


S. Sahawala v. Director of Public Instruction (FB) 


Co-operative Societies _ 


A. P. -383 


Act or the Companies Act or Non-Trad- 
ing Societies Registration Act, is a public 
body, it is not open to the High Court to 
issue a writ or direction against such a 
body for breach of any administrative or 
executive instructions, AIR 1975 Andh 
Pra 35 (FB) and 1977 (1) Andh WR 187, 
Held not good law in view of AIR 1976 
SC 888 and AIR 1976 SC 1073. Case law 
discussed. (Para 15) 


Even if the educational institution is 
considered to be a public body, no writ 
or direction can be issued so long as the 
private institution is not governed by 
statutory rules and there is no question 
of any enforcement of statutory rules. 
However, as against a Government ser- 
vant, who is functioning under admin- 
istrative orders or administrative in- 
structions, a writ can issue if there is 
violation of principles of natural justice 
or if the administrative instructions, 
which are binding on him, have not been 
followed by him. The High Court, in - 
exercise of its jurisdiction under Art. 226 
can always direct a public servant .to 
abide by the rule of law and the ad- 
ministrative instructions binding on him 
are part of the rule of law. It is only 
to the limited extent that the High Court 
can exercise its writ jurisdiction under 
Art, 226 in matters of this kind, 

(Para 15) 

If administrative instructions have: 
been issued by the Government for giv- 
ing grant-in-aid and. for recognition, 
such administrative instructions do not 
confer any right on any member of the 
teaching staff. The breach, if any, of such 
administrative instructions can be dealt 
with only by the Government by with- 
holding the grant-in-aid or withdrawing 
recognition, as the case may be: but the 
teacher or person affected by the viola- 
tion of these administrative instructions 
cannot enforce his rights either by way 
of suit for declaration or injunction or 
by way of writ petition. (Para 7) 
Cases Referred: Chronological Paras 
(1977) 1 Andh WR 187 5 
AIR 1976 SC 888: 1976 Lab IC 576 

1, 5, 6 
AIR 1976 SC 1073: 1976 Lab IC 698 5, 6 
AIR 1975 Andh Pra 35 (FB) 
AIR 1973 SC 303: 1973 Lab IC 191 113 


AIR 1973 SC 588 14 
AIR 1971 SC 1920 45 
(1970) 2 Andh WR 157 5 


AIR 1965 SC 1196 


L. P. Sahagal, for Petitioner; Govt. 
Pleader, for Education (for No. 1); C. N. 


382 A. P. [Prs. 1-4] S. Sahawala v. Director of Public Instruction (FB) 


Babu (for No. 2) and M. Y. K. Rayudu 
(for No. 3), fer Respondents. 


B, J. DIVAN, C. J.:— This matter has 
come before us on a reference made by 
our learned brother, Madhava Reddy, J. 
He felt that the earlier Full Bench deci- 
sion of this High Court in Harijander 
Singh v. Kakatiya Medical College, War- 
rangal, AIR 1975 Andh Pra 35 (FB) is 
affected by the decision of the Supremé 
Court in Vaish Degree College v. 
Lakshmi Narain, AIR 1976 SC 888 and 
that the decision of the Full Bench of 
this Court in Harijander Singh’s case 
AIR 1975 Andh Pra 35 (FB) requires re- 
consideration. He, therefore, raferred 
the whole matter to the Full Bench. 


2. The matter arises under the follow- 
ing circumstances. The petitioner herein 
is the seniormost Assistant in the school 
conducted by the 2nd respondent-society. 
The 2nd respondent society was register- 
ed under the Hyderabad Non-trad:ng So- 
cieties Registration Act, which is still 
in foree. The Ist respondent is the Di- 
rector of Public Instruction JJ, Hydera- 
bad and the 3rd respondent is another 
Assistant in the school conducted by the 
and respondent-society. The grievance of 
the petitioner is that though she ig the 
seniormost Assistant in the school and is 
duly qualified for the post, overlooking 
her seniority, the 3rd respondent, who 
is her junior by several years, has ‘been 
appointed as the principal. The 2nd res- 
pondent-society is running this school 
with the aid received under the Grant- 
in-aid Code from the State Government. 
It is common ground that the Andhra 
Pradesh Education Code is not under any 
statute, but is only by virtue of admin- 
istrative instructions issued by the Gov- 
ernment from time to time. It is also 
common ground that, since April 1973, 
the 3rd respondent was working as the 
Vice-Principal. There is no dispute about 
the fact that the 3rd respondent is junior 
to the petitioner in service. It is the con- 
tention of the 2nd respondent-society 
that seniority in service is not the sole 
criterion for appointment to the post of 
Principal of the school and that the peti- 
tioner cannot claim that post as cf right. 
Under the administrative orders issued 
from time to time by the Govt. an ap- 
peal lay to the lst respondent and the 
lst respondent heard the appeal against 
the decision of the 2nd , respondent-so- 
ciety and that appeal was dismissed ahd 
thereafter the present writ petiticn carne 
to be filed. 


A. LR. 


3. It was the contention of the peti- 
tioner that, under the administrative in- 
structions in the form of G. Os. issued 
from time to time by the Govt., she had 
a right to be appointed to the post of 
Principal and hence her case should have 
been considered and the administrative 
instructions should not have been over- 
looked. She also contended that she pos- 
sess€s better qualifications as compared 
to the 8rd respondent particularly as re- 
gards the teaching of Hindi. 

4. As we have already observed, the 
two questions, which our learned bro- 
ther, Madhava Reddy J. has dealt ‘with 
in his order of reference, are (1) Whe- 
ther a writ can be issued against a regis- 
tered society managing an aided insti- 
tution in the matter of promotion to 
the post of Principal; and (2) whether 
the post of Principal has to be filled by 
the seniormost Assistant in the school 
and such seniormost Assistant can, as of 
right, claim to be appointed to that 
post. As regards the position of mem- 
bers of the teaching staff serving in aid- 
ed educational institutions receiving 
grant-in-aid from the State Government, 
there are two decisions of the Supreme 
Court. The first of these decisions is State 
of Assam v. Ajit Kumar Sarma, AIR 
1965 SC 1196. In that case, the Supreme 
Court laid down: 


“There is no law to prevent the State 
from prescribing the conditions for giving 
grants-in-aid to educational institutions 
by mere executive instructions which 
have not the force of statutory rules. 
The Assam Aided College Employees 
Rules (1960) regarding conduct and dis- 
cipline of employees of Aided Educa- 
tional Institutions admittedly have no 
statutory force and are framed in order 
to give revised grants to private colleges 
to enable them to give higher scales of 
pay, ete, to their teachers in accordance 
with the recommendations of Univer- 
sity Grants Commission. Where such con- 
ditions of grants-in-aid are laid down by 
mere executive instructions, it is open 
to a private college to accept these con- 
ditions or not.to accept them. It is only 
for the governing body of the College to 
decide whether to carry out any direc- 
tion contained in mere administrative in- 
structions laying down conditions for 
grant-in-aid. Further, it is open to the 
Governing Body not to carry out any 
such instruction which is not based on 
rules having statutory’ force, and then 
it would naturally be open to the State 
to consider what grant to make.” 
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It was also held by: the Supreme Court: 


“The rules for the purpose of grant-in- 
aid being—as in this case—merely execu- 
tive instructions confer no right ‘of any 
kind on teachers and they cannot apply 
to the High Court for a mandamus 
against the State through the Director 
of Public instruction for enforcement or 
non-enforcement of the Rules, even 
if indirectly there may have been somè 
effect on them because of the grant-~in- 
aid being withheld by the State in whole 
or in part.” 


Similar is the effect of the decision of 
the Supreme Court in Regina v. St. A, H. 
E. School, AIR 1971 SC 1920. It was held 
by the Supreme Court in that case that 
the enforcement of rules for recognition 
and aid to private schools is a matter 
between the Government and the mana- 
gement, and a third party such as a tea- 
cher aggrieved by.some order of the 
management, cannot derive from the 
rules any enforceable right against the 
management on the ground of a breach 
or non-compliance of any of the rules. It 
is worthwhile to note that, in that parti- 
cular case before the Supreme Court, 
the matter arose out of a suit filed by a 
teacher, because the school management 
refused to carry out the directions given 
to it by the Education Department. In 
that case, the Headmistress was reduced 
to the rank of Assistant teacher and thé 
Department had passed an order setting 
aside the order of management reducing 
therefrom the rank of Headmistress to 
that of Assistant Teacher and on these 
facts, the Supreme Court held that the 
teacher had no right which could be en- 
forced in a court of law. Snelat, J., deli- 
véring the judgment of the Supreme 


Court, pointed out at page 1922 of the’ 


report: 


“Ordinarily, she relations between the 
management of an elementary school and 
the teachers employed in it would be 
governed by the terms of the contract 
of employment and the law of master 
and servant in the absence of any statute 
controlling or abrogating such a con- 
tract of employment and providing to 
the contrary. The mere faci that such a 
school has obtained recognition and aid 
from the Education Department would 
not mean that the relationship between 
its management and‘its employees thus 
ceased to be governed by the contracts 
of employment under which the. emplo- 
yees are recruited and by the law of 
master and servant unless there is some 
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provision in the Act overriding that law 
as one finds in statutes dealing with in- 
dustrial disputes and similar other 
matters.” 

The Supreme Court has pointed out: 

“The management of a school, there- 
fore would commit a breach or non-com- 
pliance of the conditions laid down in 
the rules on pain of deprivation or re- 
cognition and aid. The rules thus govern 
the terms on which the Government 
would grant recognition and aid and the 
Government can enforce these rules upon 
the management. But the enforcement 
of such rules is a matter between the 
Govt. and the management, and a third 
party, such as a teacher aggrieved by 
same order of the management, cannot 
derive from the rules any enforceable 
right against the management on the 
ground of a breach or non-compliance 
of any of the rules,” 

5. It may also be pointed out that 
the Supreme Court, in Regina v. St. A. -: 
H. E. School (AIR 1971 SC 1920) (supra) . 
approved of the decision of a Division. - 
Bench of this Court in Moss v. Manage- 
ment of St. Patricks High School, Secun- 
derabad, (1970) 2 Andh WR 157, where 
it was held that the rules relating to re- 
cognition and aid are not statutory rules 
but are only executive instructions and, 
therefore, are not legally enforceable in 
a court of law. In view of these two 
decisions of the Supreme Court and thé 
decision of the Division Bench of this 
court in Moss v. Management of St. Pat- 
ticks High School, Secunderabad, (1970) 
2 Andh WR 157 which was approved by 
the Supreme Court, Mr. Sahgal for the 
petitioner contended that even though 
there may not be any enforceable right, 
a writ cf certiorari could be issued 
against a society like the 2nd respondent, 
because the Full Bench of this Court in 
Harijander Singh’s case (AIR 1975 Andh 
Pra 35 (FB)) (supra) drew a distinction 
between a writ of mandamus ‘and a writ 
of certiorari. There the Full Bench held 
that in an appropriate case a writ of 


certiorari can issue against a private 
college although it is not a statutory 


body. The Full Bench made out a dis- 
tinction between a public body and a 
statutory body and it held that e writ 
can issue against a non-statutory body 
if it violates administrative or executive 
directions or instructions or acts in vio- 
lation of principles of natural justice. As 
against. this decision of the Full Bench of 
this Court, subsequently there have been 
two decisions of the Supreme Court One 


- 
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is the decision in Vaish Degree College 
v. Lakshmi Narain (AIR 1976 SC 888) 
(supra) where it was held that the Exe- 
cutive Committee of a Degree College 
which is registered under the Registra- 
tion of Co-operative Societies Act and 
is affiliated to the Agra University is not 
a statutory body. It was held that, if any 
action was taken against the Principal 
of such a College without the approval 
of the Vice-Chancellor as required by 
the provisions of the statute enacted by 
the Legislature, the case did not fall 
within any of the exceptions to the rule 
of non-enforceability of contract of ser- 
vice and hence the plaintiff in that case 
was not entitled to any declaration or in- 
junction. It is well settled that if the 
relief under the Specific Relief Act of 
declaration and injunction cannot be 
granted in a particular case because of 
certain legal principles, much less can a 
writ of mandamus be issued against such 
an institution. In view of this decision 
in Vaish Degree College v. Lakshmi 
Narain (supra), it is clear that the 2nd 
respondent-society is not a statutory 
body. But the quéstion still remains whe- 
ther it is a public body against which a 
writ of certiorari can issue. The distinc- 
tion, which, was drawn by .Ekbote, C., J. 
in the Full Bench decision in Harijander 
Singh v. Kakatiya Medical College (su- 
pra) between a statutory body and a 
public body, was followed by a Division 
Bench of this Court in Osmania College, 
Kurnool v. D. V. Subbasastry, (1977) 1 
Andh WR 187. There the Division Bench 
consisting of Sambasiva Rao and Madhu- 
sudan Rao, JJ. held that since the Osma- 
nia College, Kurnool, was a publie body 
though not a statutory body, the Writ 
Petition was maintainable. The Division 
Bench followed the decision of the Full 
Bench in Harijander Singh’s case (supra). 
Apart from the decision in Vaish Degree 
College v. Lakshmi Narain (supra) there 
is a subsequent decision of the Supreme 
Court in Arya Vidya Sabha, Kashi v. 
K. K. Srivastava, AI? 1976 SC 1073, 
where it was held following the majority 
decision in Vaish ‘Degree College v. 
Lakshmi Narain {supra) that an institu- 
tion affiliated to the Banaras Hindu Uni- 
versity is not a -creature of statute but 
an entity like a company or a co-opera- 
tive society or other body which has 
-been created under the operation of a 
statute and the court cannot order rein- 
statement of a servant who has been dis- 
missed by the College authorities. The 


main point which has to be borne in 
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mind is that, the distinction between the 
statutory and public bodies is not borne 
out by any of the Supreme Court deci- 
sions. That is the distinction which has 
been drawn only by Ekbote, C. J., in the 
Full Bench decision in Harijander Singh’s 
case (supra). 

6. The question still arises whether. a 
writ of certiorari can issue against an 
institution which is not a statutory body, 
which is accepted by the Supreme Court 
in Vaish Degree College v. Lakshmi 
Narain (AIR 1976 SC 888) (supra) and 
Arya Vidya Sabha Kashi v. K. K. Sri- 
vastava (AIR 1976 SC 1078) (supra) as 
any institution on the same footing as a 
company and whether such body can be 
considered to be a public body against 
whom a writ of certiorari can issue, be~ 
cause of non-compliance of the provisions 
of the Grant-in-Aid Code or conditions 
of affiliation by the management of such 
an institution. In view of the observa- 
tions of the Supreme Court in those two 
decisions, we must hold that the distinc- 
tion between a statutory body and a 
public body cannot be sustained. The 
Supreme Court decisions can only . be 
read to mean that no relief can be grant- 
ed as against an institution of this kind. 
It is clear that such a co-operative so- 
ciety or a company is not a public au- 
thority within the meaning of Art. 12 of 


the Constitution and the rules in the 
instant case viz. the rules under the 
Grant-in-Aid Code are not statutory 


rules. In the absence of any such statu- 
tory rules can it be said that a society 
receiving grants-in-aid is amenable to 
the writ jurisdiction of the High Court 
under Art. 226 of the Constitution? 

7. It is possible to draw a distinction 
where some statutory rules in one form 


“or another are involved and it is com- 


plained that there is a breach of such 
statutory rules, but that is not the case 
before us. If administrative instructions 
have been issued by the Government forl 
giving grant-in-aid and for recognition, 
such administrative instructions do not 
confer any right on any member of the 
teaching staff. That principle is well 
settled. The breach, if any, of such ad- 
ministrative instructions can be dealt 
with only by the Government by with- 
holding the grant~in-aid or withdrawing 
recognition, as the case may be; but the 
teacher or person affected by the viola- 
tion of these administrative instructions 
cannot enforce his rights either by way 
of suit for declaration or injunction or 
by way of writ petition. 
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_ & In State of Assam v. Ajit Kumar 
Sarma, -AIR 1965 SC 1196 Wanchoo, J., 
(as he then was) speaking for the Sup- 
reme Court, has pointed out at p. 1200 
of the report: 


“If however having accepted the in- 
structions containing the conditions and 
terms. the college does not carry out the 
instructions, the Government will natu- 
rally have the right to withhold the 
grant-in-aid. That is however a matter 
between the Government and the pri- 
vate college concerned. Such conditions 
and instructions as to grant-in-aid con- 
fer no right on the teachers of the pri- 
vate college and they cannot ask that 
either a particular instruction or condi- 
tion should be enforced or should not 
be enforced. It is only for the Govern- 
ing body of the College to decide whe- 
ther to carry out any direction contained 
in mere administrative instructions lay- 
ing down conditions for grant-in-aid. 
Further it is open to the Governing 
Body not to carry out any such instruc- 
tion which is not based on rules having 
statutory force, and it will then be natu- 
rally open to the State to consider what 
grant to make.” 


9. In view of the above observations 
of the Supreme Court, it is clear that, in 
respect of private colleges receiving 
grant-in-aid, no rights can be enforced 
by the members of the teaching staff. In 
the instant case, all that the petitioner is 
complaining of is that the particular ad- 
ministrative instruction, has not been 
carried out and in violation of that ad- 
ministrative instruction, her junior was 
appointed as the Principal of the school. 


10. The learned Government Pleader, 
Mr. Sastry, has pointed out that, though, 
by an earlier circular issued by the Gov- 
ernment of Andhra Pradesh, Education 
(G) Department, on August 12, 1969, be- 
ing Memorandum No. 88 G1/69-4 Edn. 
the Government had provided that the 
seniormost among the B. Ed, Assistants 
possessing the qualifications prescribed 
and working under the same manage- 
ment, if available should be preferred in 
filling up the post of Headmistress, that 
memorandum of August 12, 1969: was 
Superseded and cancelled by another 
memorandum bearing No. 248/G1/71-1, 
Education, dated March 17, 1971. ° The 
memorandum of March 17,.1971 specifi- 
cally says that the orders issued in the 
Government Memorandum of August 12, 
1969 were cancelled and in the new 
memorandum it was provided that: 
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“The Government direct that in the 
absence of a qualified candidate for ap- 
pointment as H. M. of a secondary school 
of either a Z. P., M. C. or aided manage- 
ment the seniormost among the B. Ed. 
assistants working under the concerned 
management may be appointed as a 
H. M. on a temporary basis subject to 
the following conditions.” 


11. It may be pointed that the memo- 
randum of August 12, 1969 and the 
memorandum of March 17, 1971 were. 
issued only in connection with the ap- 
pointmtent of a Headmaster when. a 
fully qualified person as required by the 
rules was not available. Under these 
circumstances, there is no substance in 
the contention of Mr. Sahagal that the 
Ist respondent overlooked the admin- 
istrative instructions when the appeal 
filed by the petitioner against the deci- 
sion of the management was rejected. 


12. It is true, as has been held by 
the Supreme Court that even an admin- 
istrative order ean be enforced if the 
Government servant acts or proposes to 
act in violation of the administrative 
order. 


13. In Union of India v. K. P. Joseph, 
AIR 1973 SC 3038, it was held by the Sup- 
reme Court: 

“To say that an administrative order 
can never confer any right would be 
too wide a proposition. There are ad- 
ministrative orders which confer rights 
and impose duties, It-is because an ad- 
ministrative order can abridge or take 
away rights that Courts have imported 
the principle of natural justice of audi 
alteram partem into this area.” 


14. In the instant case, it must be 
pointed out that the provision of the An- 
dhra Pradesh Recognised Private 


Andhra Pradesh Act No. XI of 1975 can- 
not apply, because the dispute regarding 
the appointment of Headmistress of the 
school run by the second respondent- 
society arose much prior to the coming 
into force of this Act. The Supreme 
Court has also held in State of Maha- 
rashtra v. Lok Shikshan Samstha, AIR 
1973 SC 588 that the provisions of the 
Grand-in-Aid Code are executive instruc- 
tions and are in the nature of admin- 
istrative instructions without any con- 
stitutional force. 


15. In view of the decisions of the 
Supreme Court referred to above it is 
clear that, even if the educational in- 
stitution is considered to be -a public 


Edu- . 
- cational Institution (Control) Act, being 
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body, no writ or direction can be issued 
so long as the private institution is not 
governed by statutory rules and there is 
no question of any enforcement of sta- 
tutory rules. However, as against a Gov- 
ernment servant, who is functioning un- 
der administrative orders or administra- 
tive instructions, a writ can issue if there 
is violation of principles of natural jus- 
tice or if the administrative instructions, 
which are binding on him have not been 
followed by him. The High Court, in ex- 
ercise of its jurisdiction under Art. 226 
of the Constitution, can always direct a 
public servant to abide by the rule of 
law and the administrative instructions 
binding on him are part of the rule of 
law. It is only to the limited extent that 
the High Court can exercise its writ 
{jurisdiction under Art. 226 of the Con- 
4stitution in matters of this kind. We are 
constrained to hold, in view of the deci- 
sions of the Supreme Court referred to 
above that even on the basis of the dis- 
tinction between a statutory body and a 
public body, that a private institution, 
like the 2nd respondent, registered un- 
der the Co-operative Societies Act or 
the Companies Act or Non-Trading So- 
cleties Registration Act, is a public body, 
it is not open to the High Court to issue 
a writ or direction against such a body 
for breach of any administrative or exe- 
cutive instructions, 

16. In view of these conclusions, it 
follows that the writ petition must be 
dismissed, since there is no breach of 
any administrative instructions commit- 
ted by the Ist respondent and the 2nd 
respondent is not amenable to the writ 
jurisdiction of this High Court. 

17. The writ petition is accordingly 
dismissed. There will be no order as to 
costs. Advocate’s fee Rs 150. . 

l Petition dismissed. 
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M/s. Sri Brindavan Hotel, Hyderabad, 
Petitioner v. The Conciliation Officer, 
Hyderabad and another, Respondents. 
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(A) Industrial Disputes Act (1947), Sec- 


tions 2 (k), 2 (j), 2 (s), 2-A, Second Sche- 
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dule Items 3 and 6 — A. P. Shops and 
Establishments Act (15 or 1966), Ss. 2 (5), 
2 (8), 2 (9), 2 (10), 40, 44 — Espousal of 
individual dispute of an individual em- 
ployee by Union or number of workmen 
— Remedy is only under. I, D. Act — Ne 
repugnancy between I. D. Act and Shops 
Act — (Constitution of India, Art. 254). 

The position which emerges from the 
comparative analysis of the relevant 
provisions of the Central and State en- 
actments, is as follows:— 

(1) If an individual workman govern- 
ed by both these Acts wants to raise an 
individual dispute he can do so only 
under the Shops Act. 

(2) If a workmen’s Union wants to es 
pouse the individual dispute of an indi- 
vidual employee it can do so only under 
the Industrial Disputes Act, and 

(3) in the absence of workmen’s union 
if a number of workmen want to es- 
pouse an individual dispute of an in- 
dividual workman they can do so only 
under the Industrial Disputes Act. 1977 
Lab IC 959 (Andh Pra) (FB), Rel. on. | 

(Para 18) 

To hold that in case of an individual 
dispute of an individual workman resort 
can be had only to the provisions of the 
Shops Act is to exclude the Union or a 
number of workmen from that field and 
to give a go-by to the principles of col- 
lective bargaining and community of in- 
terest. (Para 19) 


So far as the right of the Union or, 
in the absence of an union, of a number 
of workmen to espouse the cause of an 
individual workman is concerned it can- 
not be said that there is any occupied 
field or that there is any repugnancy. 
Case law discussed. (Paras 17, 21) 

It is not correct to say that as the 
State Legislature has constituted the 
Labour Court, established under S. 7 of 
the Industrial Disputes Act as second 
appellate Court under swub-sec. (3) of 
S. 41 of the Shops Act the State Legis- 
lature has intended that what falls with- 
in the purview of the Shops Act shall 
not be agitated under the Industrial Dis- 
putes “Act. The constitution of the Lab- 
our Court as the second appellate Court 
under the Shops Act, does not confer 
upon the Union or a number of workmen 
the right to represent and agitate an in- 
dividual dispute of an individual work- 
man. Secondly the State Legislature 
could have as well constituted the Dis- 
trict Court or the High Court as second 
appellate Court under the Shops Act. 

(Para 30) 
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{B) A. P. Shops and Establishments 
Rules (1968), R. 21-A (as inserted on 
13-1-1977) —- Scope. 

Rule 21-A provides only for the repre- 
sentation of an employee before. the au- 
thority constituted under S. 41 of the 
Shops Act in the same manner in which 
a lawyer represents his client before a 
court of law. Even if a union doés it 
under R. 21-A it cannot do anything 
more than represent the employee in 
such manner as a laweyr represents 
his client before a court of law. 
Rule 21-A does not provide for represen- 
tation of an employee on the basis of the 
principle of collective bargaining and 
community of interest which are em- 
bodied in the Industrial Disputes Act. 
Rule 21-A appears to be similar to R. 38 


of Andhra Pradesh Industrial Disputes 
Rules. (Para 29) 


(C) A. P. Shops and Establishments 
Act (15 of 1966), S. 40 (1) — Scope. 


Sub-section (1) of S. 40 lays emphasis 
upon the period of not less than six 
months not in the context of determin- 
ing whether S. 40 of the Shops Act 
would apply to a particular case. But it 
lays emphasis on the requirement that 
an employee who has: completed six 
months of service or more shall be en- 
titled, before he is discharged from ser- 
vice, te one month’s notice in writing or 
wages in lieu thereof and to a gratuity 
amounting to 15 days’ average wages for 
each year of continuous employment. 
The two monetary benefits provided un- 
der sub-sec, {1) of 5. 40 have been made 
available only to those employees who 
have completed six months service or 
more. (Para 32) 

(D) Industrial Disputes Act (1947), 
S. 25-3 — Applicability, 

Section 25-J confines its applicability 
to chapter V-A of the Industrial Dis- 
putes Act, 1947 which deals with lay-off 
and retrenchment. It cannot be extend- 
ed to matters not falling within that 
chapter. (Para 35) 
Cases. Referred: Chronological Paras 
1977 Lab IC 959:1977 (1) AP LJ 160: 


AIR 1977 Andh Pra 241 (FB) 15 
AIR 1972 SC 175 34 
1970 Lab IC 574: AIR 1970 SC 737 21 
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(Mys) 15 
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V. Jagannadha Rao, for Petitioner; 
Govt. Pleader for Home on behalf of 
No. 1; N, Seshachari, for 
Respondent No. 2. 


S. H. SHETH, J.:— This petition has 
been filed by M/s. Brindavan Hotel un- 
der the following circumstances:— 


The Hotel management terminated the 


services of certain employees on the 
ground that their services were not 
required. The Conciliation Officer, Hy- 


derabad City, is the first respondent and 
the President of Brindavan Hotel Maz- 
door Sangh is the second respondent. 
The Workers’ Union raised the dispute 
in regard to the termination of the ser- 
vices of these employees, At the instance 
of the Union the Conciliation Officer, - 
first respondent, issued under Industrial 
Disputes Act, 1947 notice to the Hotel 
Management for bringing about concilia- 
tion of the dispute between the parties 
if it could be brought about. The Hotel 
management thereupon filed this peti- 
tion in which they challenge the juris- 
diction of the conciliation officer to enter 
upon conciliation proceedings in this case. 


2. Mr. V.J agannadha. Rao, who ap- 
pears for the Hotel management, has 
the Hotel 
Management and its employees are gov- 
erned by Andhra Pradesh Shops and 
Establishments Act, 1966 and that there- 
fore the Industrial Disputes Act, 1947 is 
not applicable. In support-of his conten- 
tion he has argued that the A. P. Shops 
and Establishments Act, 1966 (herein- 
after referred to as ‘Shops Act’ for the 
sake of brevity) being a special enact- 
ment would prevail over the Industrial 
Disputes Act which is a general Act. He - 
has also argued that the Shops Act which ` 
is a State Legislation will prevail over 
the Industrial Disputes Act which is a 
Central Legislation because the State 
Legislation received the assent of the 
President under Cl, (2) of Art. 254 of 
the Constitution. According to him both 
these Acts occupy the same field. 


3. In order to examine the conten- 
tions which Mr. Jagannadha Rao, has 


raised before us it is necessary to exa- 
mine certain provisions of those Acts. 
Section 2 (k) of the Industrial Disputes 
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Act, 1947 defines ‘industrial dispute’ in 
the following terms:— 

“ “Industrial Dispute” means any dis- 
pute or difference between employers 
and employers, or between employers 
and workmen, or between workmen and 
workmen, which is connected with the 
employment or non-employment or the 
terms of employment or with the condi- 
tions of labour of any person;”’ 
Section 2 (j) defines ‘industry’ 
following terms:— 

“ ‘Industry’ means any ‘business, trade, 
undertaking, manufacure or calling of 
employers and includes any calling, ser- 
vice, employment, handicraft or indus- 
trial occupation or avocation of work- 
men.” 

Section .2 (s) defines 
following terms:— 

““Workman’ means any person (includ- 

ing apprentice) employed in any industry 
to do any skilled or unskilled manual, 
supervisory, technical or clerical work 
for hire or reward, whether the terms of 
employment- be expressed or implied, and 
for the purpose of any proceeding under 
this Act in relation to-an industrial dis- 
pute, includes any such person:who has 
been dismissed, discharged or retrench~ 
ed in connection with, or as a con- 
sequence of, that dispute, or whose dis- 
missal, discharge or retrenchment has 
led to that dispute.” 
It is not necessary to reproduce the re- 
maining part of the definition of ‘work-~ 
man’.because it excludes certain kinds 
of persons from the .definition of work- 
man. 

4. In Workmen v, M/s. Dharampal 
(AIR 1966 SC 182) S. 2 (k) of the Indus- 
trial Disputes Act was considered by the 
Supreme Court. While construing the 
ambit of S. 2 (k) the Supreme Court laid 
down that, when literally construed, this 
definition might include within its scope 
a dispute between a single workman and 
his employer because the plural, in the 


in the 


‘workman’ in the 


context, would include the singular. 
However, having regard to the broad 
policy -underlying the Act and in 


interests of 
this country 
observed that 


safeguard the 
class in 
Court 


order to 
-the working 

the Supreme 
the majority -of Industrial Tribu- 
nals and the Supreme Court itself 
were inclined to take the view that in 
spite of the width of the words used by 
the. Act in defining an industrial dis- 
pute it would be expedient to require 
that’ a dispute raised by a dismissed em- 
‘ployee unless it was supported either by 
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his Union ‘or, inthe absence of a union, 
by a number of workmen, would not be- 
come an industrial dispute. The reason 
for narrowing down the connotation of 
S. 2 (k) was that if such a limitation 
was not introduced claims for reference 
might be made frivolously and unreason- 
ably by dismissed employees and that it 
would be undesirable. It has been fur- 
ther observed that considerations which 
would be relevant in dealing with a dis- 
pute relating to an individual employee’s 
dismissal, would not be material in deal- 
ing with a case of dismissal on the same 
day of a large number of employees. 
These employees can raise a dispute by 
themselves in a formal manner. The 
limitation which was introduced while 
interpreting the amplitude of  definiton 
of 5. 2 (k) was based upon pragmatic 
considerations. If the dismissal of an in- 
dividual employee working in an estab- 
lishment in Delhi was taken up by the 
Union of Workmen in a place away from 
Delhi, it would clearly not make the dis- 
pute an industrial dispute. Section 36 of 
the Act incidentally suggests that the 
Union which can raise an industrial dis- 
pute as to a dismissal validly should be 
a union of the same industry. This deci- 
sion therefore excluded from the scope 
of an industrial dispute relating to a 
single workman not espoused by the 
Union or a group of workmen, It may 
be noted that an industrial dispute of an 
individual workman can be espoused in 
three ways. It can be espoused by the 
individual workman himself or by the 
Union of which he is a member or a 
group of workmen. 


5. Following upon this decision of the 
Supreme Court which excluded from the 
ambit of S. 2 (k) an individual dispute 
of an individual workman not espoused 
by the union or a group of workmen, 
the Parliament enacted S. 2-A by Central 
Act 35 of 1936 which provides as under 

“Where any employer discharges, dis~ 
misses or otherwise terminates the ser- 
vices of an individual workman, any 
dispute or difference between that -work- 
man and his employer connected with, 
or arising out of such discharge, dismis- 
sal, retrenchment or termination shall be 
deemed to be an industrial dispute not- 
withstanding that no other workman nor 
any union of workmen is a party to the 
dispute.” 

It is therefore clear that the cumulative 
effect of S. 2 (k} and S. 2-A of the In- 
dustrial] Disputes Act is that an individu- 
al dispute of an industrial workman 
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‘whether espoused by the Union, a group 
‘of workmen or by the workman himself 
is also an industrial dispute. In effect 
5. 2-A is an extension of S. 2 (k) of the 
Act. The language of S. 2 {k) and S. 2-A 
is so wide that it would include any dis- 
pute between a hotel management and 
its employees. 

6. The factors which are required to 
be satisfied are that the dispute or dif- 
ference must be between an employer 
and the workmen employed by him and 
must be connected with the employment 
or non-employment or terms of employ- 
ment or with the conditions of labour. 
When such a dispute arises the Concilia- 
tion Officer appointed under S. 4 of the 
Industrial Disputes Act has duty to 
mediate in and promote the settlement 
of industrial dispute. If he fails in his 
efforts, resort can be had to S. 10 for 
having reference made by the appropri- 
ate Government of the dispute inter alia 
to the Labour Court. The Labour Court 
is constituted under S. 7 of the Act for 
the adjudicaticn of the industrial dis- 
putes arising out of matters specified in 
the second schedule to the Act and for 
performing any other functions which 
may be assigned to it under the Act. 


7. The Second Schedule to the Act 
specifies matters which are within the 
jurisdiction of the Labour Court, Item 3 
in the Second Schedule provides as fol- 
lows:— 

“Discharge or dismissal 
including reinstatement of, 
relief to, workmen 
sed.” i 


Item 6 provides as follows:— 


“All matters other than those specified 
in the Third Schedule.” 
The Third Schedule specifies matters 
which are within the jurisdiction of the 
Industrial] Tribunals constituted under 
S. 7-A of the Industrial Disputes Act. 
Section 12 lays down duties of Concilia- 
tion Officers. Sub-sec. (1) thereof pro- 
vides that if an industrial dispute ‘exists 
or is apprehended the Conciliation Offi- 
eer may, or where the dispute relates to 
a public utility service and a notice un- 
‘der S. 22 has been given, shall hold con- 
ciliation proceedings in the prescribed 


of workmen 
or grant of 
wrongfully dismis- 


manner”. Jt is therefore, clear that where . 


an industrial cispute exists between an 
employer on one hand and his employee 
or employees on the other hand it is the 
duty of the Conciliation Officer to hold 
conciliation proceedings. Sub-sections (4) 
and (5) of S, 12 provide that the Conci- 
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lation Officer after having mediated in 
the dispute between an employer and 
his workmen shall, in case of feilure of 
conciliation proceedings, submit a report 
to the appropriate Government and that, 
if the appropriate Government is satisfi- 
ed that there is a case for reference 
inter alia to the Labour Court, it may 
make a reference. It further provides 
that if the appropriate Government does 
not make a reference it shall record and 
communicate to the parties concerned 
its reasons therefor. A brief reference to 
these provisions makes it clear beyond 
any doubt that where an industrial dis- 
pute or difference exists between an 
employer and his workmen the Concilia- 
tion Officer may hold conciliation pro- 
ceedings and submit his report te the 
appropriate Government in case of fail- 
ure of conciliation proceedings. The ap- 
propriate Government thereupon has 
the power to make a reference of such 
an industrial dispute inter alia to the 
Labour Court and the Labour Court ad- 
judicates upon it. The Conciliation Off- 
cer, first respondent in the instant case, 
issued -notice to hold conciliation pro- 
ceedings because prima facie the Indus- 
trial Disputes Act was attracted to. the 
present case and it was his duty to hold 
conciliation proceedings between the 
parties. The object of settlement of an 
industrial dispute is to maintain indus- 
trial peace with the object of helping or 
promoting on healthy lines the economy 
of the country. 

8. We now proceed to examine the 
relevant provisions of the Shops Act. 
Section 2 (5) defines the “Commercial 
Establishment” in the following terms:— 

““Commercial Establishment’ means 
any establishment which carries on any 
trade, business, profession or any work 
in connection with or incidental or an- 
cillary to any such trade, business or 
profession, or which is a clerical depart- 
ment of a factory or an industrial under- 
taking or which is a commercial or 
trading or banking or insurance estab- 
lishment and includes an establishment 
under the management and control of a 
Co-operative Society, an establishment 
of a factory or an industrial undertak- 
ing, which falls outside the scope of the 
Factories Act, 1948, and such other 
establishment as the Government may, 
by notification, declare to be a commer- 
cial establishment for the purpose of 
this Act but does not include a shop.” 
Section 2 (8) defines ‘employee’ in the 
following terms:— 
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“Employee means a person wholly 
er principally employed in, and in con- 
nection with, amy establishment and in- 
cludes an apprentice and any clerical or 
other staff of a factory or industrial 
establishment. who fall outside the scope 
of the Factories Act 1948; but does not 
inelude the husband, wife, son, daughter, 
father, mother, brother or sister of an 
employer or his partner who is living 
with and depending upon such employer 
or partner and is not in receipt of any 
wages,” 

Section 2: (9) defines ‘employer’ 
following terms:— 

“'Employer means a person having 
charge of. or owning or having 
ultimate control over the affairs of an 
establishment and includes the manager, 
agent or other person acting in the gene- 
ral management or control of an estab- 
lishment.” 


Section 2 (10) defines ‘establishment’ in 
the follewing terms:— 

"Establishment means a shop, re- 
staurant, eating-house, residential hotel, 
ledging ‘house, theatre or any place of 
public amusement or entertainment and 
includes a commercial establishment and 
such other establishment as the Govern- 
ment may by notification declare to be 
an establishment for the purpose of this 
Act”. 

‘Shop’ has been defined in S. 2 (21) in 
the following terms:— 

“Shop means any premises where 
any trade or business is carried on or 
where services are rendered to customers 
and ineludes a shop run by a Co-opera- 
tive Society, an Office, a Storeroom, 
Godewn, Warehouse, or Work Place, 
whether in the same premises or other- 
wise, used in connection with such trade 
or business.” 

9. These definitions make it clear that 
the expression ‘establishment’ is the 
genus while the expressions ‘Commercial 


in the 


establishment’ and ‘shop’ are species. The . 


definition of ‘Commercial establishment’ 
is so wide that it will unquestionably 
apply to hotel business. Whether the 
hotel business will fall under the defini- 
tion of the expression ‘shop’ need not be 
considered for the purpose of this case. 
The petitioner-hotel is both a lodging 
and boarding hotel. It also allows non- 
residential customers to board at the 
hotel. It is therefore a residential hotel 
cum-restaurant. 

10. Section 40 provides conditions for 
terminating services of an employee and 


‘tion of the 
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payment of gratuity. It inter alia pro- 
vides that ‘no employer shall without a 
reasonable cause and except for miscon- 
duct, terminate the service of an em- 
ployee who has been in his employment 
continuously for a period of not less than 
Six months without giving such emplo- 
yee, at least one month’s notice in writ- 
ing or. wages in lieu thereof and a gra- 
tuity amounting to fifteen days average 
wages for each year of continuous em- 
ployment.” Apart from the monetary 
benefits to which an employee will be 
entitled in case his services are termi- 
nated one of the most important condi- 
tions precedent to the termination of his 
services is, that there must exist a rea- 
sonable cause for terminating his servi- 
ces. It contemplates both discharge sim- 
pliciter of services of an employee as 
well as his dismissal from service. The 
expression ‘except for misconduct’ sug- 
gest that sub-s. (1) of S, 40 applies to the 
case of a dismissal as well. Section 41 
provides the forum with jurisdiction to 
hear and decide appeals arising out of 
the termination of services of employees 
under 5, 40. Against the appellate deci- 
sion of the authority appointed under 
sub-s. (1) a second appeal lies to the 
Labour Court constituted under S. 7. of 
the Industrial Disputes Act. Sub-section 
(4) of S. 40 provides that “the service 
of an employee shall not be terminated” 
for misconduct except, for’ such acts or 
omissions and in such manner,’ as’ may 
be prescribed.” 


11. Rule 19 of the Andhra Pradesh 
Shops and Establishment Rules 1968 
made under S. 62 of the Shops Act lists 
several acts and omissions which amount 
to misconduct on the part of an em- 
ployee. Rule 20 lays down the procedure 
for terminating the services of an em- 
ployee. Rule 21 lays down the procedure 
for hearing appeal against the termina- 
services of an employee. _ 
These provisions to which a brief refer- 
ence has been made by us make it clear 
that S. 40 read with R. 19 regulates the 
termination of the service of an emplo- 
yee and specifies grounds on which he. 
can be dismissed from service. Section 
4] read with Rules 20 and 21 provides 
the forum and procedure to be followed 
by it for challenging the discharge or 
dismissal of an employee. The expres- 
sion ‘Termination’ used in S. 40 appears 
to us to be synonymous with the use 
of the expression ‘discharge’ used in 
S. 2-A and item 3 in Second Schedule 
to the Industrial Disputes: Act. Similarly 
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‘termination for misconduct’ contem- 
plated by the Shops Act appears to us 
to be synonymous with dismissal ¢on- 
templated by the Industrial Disputes Act. 


12 A comparative analysis of the re- 
levant provisions of these two’ Acts leaves 
no doubt in our mind that the concern- 
ed workmen of the petitioner-hotel are 
governed both by the Industrial Disputes 
Act as well as by the Shops Act. The 
question which has therefore arisen be- 
fore us-is; which one of the two Acts 
shall prevail over the other? The Shops 
Act was enacted by Andhra Pradesh Le- 
gislature in 1966 but it received the 
Presidential assent under Art. 254 on 
2ist: Nov., 1969. - 


13. ‘Industrial’ and Labour disputes’ 
is a subject which falls under the con- 
current list in seventh schedule to the 
Constitution (vide Entry 22). It is there- 
fore clear that both the Parliament as 
well as the. State Legislature have autho- 
rity to enact legislation on this subject. 
Article 254 of the Constitution inter alia 
provides that “if any provision of a law 
made by the Legislature of a State is 
repugnant to any provision of a law 
made by Parliament which Parliament 
is competent to enact, or to any provi- 
sion of an existing law with respect to 
one of the matters enumerated in the 
Concurrent list, then, subject to the pro- 
visions of Cl. (2) the law made by Par- 
liament, whether passed before or after 
the law made by the Legislature of such 
State, or as the case may be the existing 
law, shall prevail and the law made by 
the Legislature of the State shall, to the 
extent of the repugnancy be void.” 


14. ° Ciause. (2) of Art, 254 provides an 
exception in the following terms:— 


“Where a law made by the Legisla- 
ture of a State with respect to one of 
the matters enumérated in the Concur- 
rent List contains any provision repug- 
nant to the provisions of an earlier law 
made by Parliament or an existing law 
with respect to that matter, then, the 
law so made by the Legislature of such 
State shall, if it has been reserved for 
the consideration of the President and 
has received his assent, prevail in that 
State.” 


Proviso to Cl. (2) of Art. 254 is not rele- 
vant for the present purpose. Therefore 
the scheme of Art. 254 is that ordinarily 
it is the parliamentary legislation or an 
existing central legislation which pre- 
vails over the State Legislation where 
there is repugnancy between the provi- 
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sions of the two. However if the State 
Legislature has enacted a llegisletion in 
respect of a matter falling under the 
concurrent list and if it has mecelved the 
Presidential assent then in ease of re- 
pugnancy between the provisions of such 


-a State- Legislation and the earlier Cen- 


tral Legislation it is the State Legisla- 
tion which prevails over the Central 
Legislation. The question therefore which 
we are required to consider is whether 
there is any repugnancy between the re- 
levant provisions of the Industrial Dis- 
putes Act and those of the Shops Act. 


15. In some other context this ques- 
tion was considered by a Full Bench of 


‘this Court in. Visakhapatmam Dist. Mar- 


keting Co-operative Society v. Govt. of 
Andhra Pradesh, (1977) 1 APLJ 160: 
(1977 Lab IC 959) (FB)... The dispute 
which arose between Visakhapatnam Dis- 
trict Co-operative Marketing Society 
Lid., and the third respondent to that 
petition was an individual dispute be-. 
tween the employer and the employee 
and it was not espoused by the Union or 
a group of employees. After having con- 
sidered the relevant provisions of the 
Industrial Disputes Act and the Shops 
Act to which we have made reference 
and after having considered the accept- 
ed tests of repugnancy as between the 
competing statutes laid down by the 
Supreme Court in Tika Ramii’s case 
{AIR 1956 SC 676), this Court took the 
view that the Industrial Disputes Act is 
a statute of wide import enacted for the 
settlement of industrial disputes in gene- 
ral in the interests of industrial peace 
and harmeny and that the Shops Act on 
the other hand eovers a much narnower 
field in so far as it applies to shops and 


‘establishments and not to other indus- 


tries. It has further been observed im 
that decision that the two enactments do 
not cover the same field, While taking 
this view the Division Bench decision of 


.the Mysore High Court in New Taj 


Mahal Cafe v, Its Workmen, (1969) 1 Lab 
LJ 279: (1968 Lab IC 1149) (Mys) bas 
been referred to with approval. The de- 
cision of Patna High Court in Jagdish 
Vastralaya v. State of Bihar (ATR 1964 
Pat 180) has also. been referred to with 
approval. The question came up before 
the. Mysore High Court in the decision, 
first referred to in the context of Mad- 
ras Shops and Establishments Act, 1947 
and a similar question came up before 
the Division Bench of the Patna High 
Court in the case, next referred to, in 
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the context of Bihar Shops and Estab- 
lishments Act. 

16. It has next been observed that 
the dispute of an individual workman 
in regard to the termination of his ser- 
vices squarely falls within the field 
covered by Ss. 40 and 41 of the Shops 
Act. Therefore the Full Bench took the 
view that there was repugnancy to this 
extent between Ss. 40 and 41 of the 
Shops Act and S. 2-A of the Industrial 
Disputes Act, Having taken that view 
the Full Bench further laid down that 
since the provisions of Shops Act had 
been assented to by the President under 
Cl. (2) of Art. 254 it must prevail over 
S. 2-A of the Industrial Disputes Act in 
so far as the dispute of an individual 
workman not espoused by the union or a 


number of workmen was concerned. The’ 


Full Bench has in terms stated that they 
express no opinion on the legal position 
which would arise if an individual dis- 
pute of a workman espoused either by 
the union to which he belongs or in the 
absence of a union by a number of 
workmen and if such a matter or dispute 
is sought to be referred to adjudication 
under S. 10 (1) of the Industrial Dis- 
putes Act. This decision has set at rest 
the controversy that so far as the State 
of Andhra Pradesh is concerned an indi- 
vidual dispute or difference between an 
employer and an employee not espoused 
by the union or a number of workmen 
is governed by the Shops Act. They have 
expressed no opinion. on the legal posi- 
tion which would arise if an individual 
dispute of an individual workmen is es- 
poused by the union or in the absence 
of an union by a number of workmen. 
In this Full Bench reference we are re- 
quired to consider the question on which 
the earlier Full Bench has expressed no 
opinion. In the instant case a large num- 
ber of workmen have been discharged 
from their service by the petitioner- 
hotel and their case has been espoused 
by the union, the second respondent.. Is 
such a dispute, under the circumstances 
stated above, governed by the Industrial 
Disputes Act or by the Shops Act? 


17. In this context it is necessary to 
note that a union or a number of work- 
men who may think fit to espouse the 
cause of the workman do not have any 
locus standi under the Shops Act. They 
cannot take resort to Ss. 40 and 41 to 
agitate an individual dispute between an 
individual employee and the employer. 
Now if the Shops Act which is a State 
Legislation and which has received the 
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Presidential assent is to prevail over the 
Industrial Disputes Act, the dispute þe- . 
tween the discharged workmen and their 
employer will have to be agitated by 
each concerned empolyee before the 
forum provided by the Shops Act. We 
see no conflict between the relevant pro- 
visions of the Industrial Disputes Act 
and the relevant provisions of the Shops 
Act because in our opinion they do - not 
operate in the same area. In our opinion 
there are no two competing statutes in 
this field. The workmen’s union or 4 
number of workmen can espouse -an in- 
dividual dispute of an individual work- 
man only under the Industrial Disputes 
Act. They cannot espouse it under the 
Shops Act. 


18. Therefore so far as the right of a 
union or a number of workmen to es- 
pouse the cause of an individual work- 
man is concerned, we find it only under 
the Industrial Disputes Aci. Indeed if an 
individual workman: wants to espouse 
his own cause then, as held in the deci- 
sion of the earlier Full Bench, the indi- 
vidual workman has to take resort to 
the provisions of the Shops Act. In other 
words the position which emerges from 
the comparative analysis of the relevant 
provisions of these two enactments, 
when we read in light of the earlier de- 
cision of the Full Bench of this Court 
referred to above, is as follows:— 


(1) If an individual workman govern- 
ed by both these Acts wants to raise an 
individual dispute he can do so only un- 
der the Shops Act. 


(2) If a workmen’s union wants to es- 
pouse the individual dispute of an indi- 
vidual employee it can do so only under 
the Industrial Disputes Act; and 

(3) in the absence of workmen’s union 
if a number of workmen want to es 
pouse an individual dispute of an indi- 
vidual workmen they can do so only 
under the Industrial Disputes Act. 


19. The entire substratum of the 
Industrial Disputes Act rests upon the 
principle of collective bargaining so that 
an individual workman incapable of bar- 
gaining with his employer on account of 
his weak economic condition does not 
suffer. To take the view which Mr. 
Jagannadha Rao wants us to take is to 
deny the benefits of collective bargain- 
ing and community of interest to an in- 
dividual workman whose case wants to 
be espoused by his union or in the ab- 
sence of a union by a number of work- 
men. In other words to hold that in case 
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of' an. individual dispute of an individual 
workman resort can be had only to the 
provisions of the Shops Ac: is to exclude 
the Union or a number of workmen 
from that field and to give a go-by to 
the principles of collective bargaining 
‘and community of interest. We- do not 
-think we can take any such view because 


to do so is to put back the clock of social 


progress, 
20. It is too late in the day now to 


contend, as Mr. Jagannadha -Rao had 
done, that the [Industrial Disputes Act 
confers no. right upon the workmen’s 


union or a number of workmen to es- 
pouse the cause of a single - individual 
‘workman. In the case of Workmen ~v. 
Dharampal (AIR 1966 SC 182) (supra) the 
Supreme Court has clearly recognised 
such a right of workmen’s union or 4 


number of workmen after having consi- - 


dered the provisions of S. 2 (k) of the 
Industrial- Disputes Act. 


21. In ‘the Workmen v. Indian Ex- 
press, AIR 1970 SC 737- (1970 Lab IC 
574) the Supreme Court has referred 
with approval to its earlier decision re- 


ferred to above. In fact the enactment of - 


S. 2-A has removed the impediment in 
the way of an individual workman es- 
pousing his individual dispute under the 
provisions of the Industrial Disputes Act. 


However, as held by this court in its: 


earlier Full Bench decision referred to 
above, the provisions of Ss. 40 and 41 of 
the Shops Act prevail over S. 2-A of the 
Industrial Disputes Act in so far as the 
espousal of his own case by an individual 
workman -is concerned. Therefore though 
the disability which-an individual work- 
‘man suffered in the espousal of his indi- 
vidual dispute has 
S. 2-A of the Industrial Disputes Act it 
‘appears to have been re-imposed by 
Ss. 40 and 41 of the Shops Act read with 
other provisions of that Act. We are not 


prepared to extend the principle laid . 


down by this Court in the earlier Full 
„Bench decision referred to above to the 
espousal of an individual dispute by a 
number of workmen or by a union be- 
cause it will cut across the principle of 
collective _ bargaining which is nothing 
but an agreement between a single em- 
ployer or association of employers on 
one hand and a labour-union on the other 
hand regulating the terms and conditions 


of employment. The principle of collec- 


‘tive bargaining has been developed 
through decades and rests upon the qua- 
lity of labour through the recognition of - 
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hant law 
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collective negotiations by their Union. 
This development of trade union move- 
ment cannot be set at naught by acceding 
to the argument which Mr, Jagannadha 
Rao has raised. The collective bargaining 
has come to stay because of its union 
strength. It is an essential feature of the 
modern trade union movement and it is 
community of interest of the workmen 
as a whole which ~ furnishes the real 
nexus between the dispute and the par- 
ties to the dispute. Mr. Jagannadha Rao. 
has indeed cited a number of decisions 
on the question of repugnancy. We are 
shortly making a. brief reference to 
these decisions. However, so far as the 
right of the Union or, in the absence of 
a union, of a number of workmen to 
espouse the cause of an individual work- 
man is concerned we'do not find any 
occupied field nor do we find any repug- 
nancy. 

22. Mr. Jagannadha Rao has however 
argued that repugnancy within the mean- 
ing of Art, 254 can only be in regard to 
‘the subject-matter of dispute and that it 
cannot be in regard to the right to raise 
a dispute. ïn- Stewart v. Brojendra 
Kishore (AIR 1939 Cal 628) it has been 
laid down by a Division Bench of Cal- 
cutta High Court consisting of R. C. Mit- 
ter and Narsinga Rau, JJ. that it is too ` 
narrow a test to say that two laws can- 
not be said to be properly repugnant un- 
less there is a direct conflict -between 
them, as when one says ‘do’ and the 
other ‘don’t’. There may well be cases of 
repugnancy where both laws say ‘don’t’ 
but in different ways. The true test is 
that if the dominant law has expressly 
or impliedly evidenced its intention to. 
subordi- 
nate law in the same field is repugnant ` 
and therefore inoperative. Whether and ~ 
to what extent in a given case the domi- 
evinces such an intention 
must necessarily depend on the language ` 
of the particular law. 

23. In Tika Ramji v. State of U. P. 
{AIR 1956 SC 676) this question was 
considered by the Supreme Court. Ex- 
tensive reference has been made to this 
decision of the Supreme Court in the 
earlier Full Bench decision of this Court 


-referred to above. Three~tests have been 
‘laid down by.the Supreme Court in that 


decision in paragraphs 26 to 33 of the re- 
port. for the purpose of determining the 
repugnancy between two competing sta- 
tutes. (1) Where the law made by the 
Parliament and the law made-by the 
State Legislature occupy the same field, 
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there is repugnancy: between the two. if 
both these pieces of legislation deal with 
separate and distinct matiers of cognate 
and allied character repugnancy does rot 
arise. In other words there-may be im- 
consistency in the actual terms of the 
competing statutes, (2) There may not 
be a direct conflict between State Law 
and Central Law but the Central Law is 
intended to be a complete Code and 
therefore the State Law may be mope- 
` tative. (3) The third test is that a com- 
flict may arise when both the State and 
the Centre seek to exercise their powers 
over the same subject-matier. The Sup- 
reme Court has referred with approval 
in this behalf to certain Australian 
decisions. 


‘24. In Deep Chand v. State cf U. P. 
{ATR 1959 SC 648) the Supreme Court 
has reiterated the same tests. It has been 
observed that the repugnancy between 
two statutes may be ascertained on the 
basis of the following three principles: _ 

“L Whether there is direct conflict be~ 
tween the two provisions; 

2. Whether Parliament intended to lay 
down an exhaustive Code in respect of 
the subject-matter replacing the Act of 
the State Legislature; and 

3. Whether the law made by Parlia- 
ment and the law made by the State Le- 
gislature occupy the same field.” 

25. In State of Orissa v. M. A. Tul- 
loch and Co, (ATR 1964 SC 1284) it has 
been laid down by the Supreme Court 
that the repugnancy arises when two 
enactments both within the compttente 
of the two legislatures collide and when 
. the constitution expressly or by necessary 
implication provides that the enactment 
-of one legislature has superiority over 
the other then to the extent of the repug- 
nancy the one supersedes the other. ft 
has also been observed that two enact- 
ments may be repugnant to each „other 
even though obedience to each of them is 


possible without disobeying fhe other. 
{The test of two legislations containing 


contradictory provisions is not, however, 
the only criterion of repugnancy because 
if a competent legislature with a supe- 
tior efficiency expressly or impliedly evi- 
dences by its legislation an intention to 


icover the whole field, the enactments of 


the other legislature whether passed be- 
fore or after would be overborne on the 
ground of repugnance. When such is the 
position the inconsistency is not demon- 
strated by a detailed comparison of the 
provisions of the two pieces of legislation. 







26. Applying this principle ite the’ 
facts of the presemt case we are of the 
opinion that the Shops Act — a State 
Legislation does not evince the imtention 
to cover the field of adjudication of in- 
dividual disputes at the instance of a 
workmien’s union or at the imstamee of a 
group of workmen. Generally speaking 
the union or a number of workmen es- 
pouse the cause of an individual work- 
man when they think that the question 
raised by it is likely to affect them at. 
large. 


27. It has been argued by Mr. Jagan-. 
madha Rao that the Shops Act is a spe- 
cial statute which would prevail over the 
Industrial Disputes Act which in its turn 
is a general statute, This in our opinion 
is an oversimplification of the problem. 
In a case where a State legislation and a 
Central legislation purport to occupy the 
same field we have got to determine 
whether they occupy the same field and, 
if they do so, whether they collide or 
come im conflict with each other. If they 
do mot occupy the same field mo question 
of resolving the conflict between the 
two or nemovimg the collision between 
them arises If they occupy the same 
field them the collision or the conflict has 
to be removed only im terms of the di- 
rection given by Art. 254. This argument 
was advameed im the earlier Full Bench 
decision of this Court meferred to above. 
We may state that it has been rejected 
by this Court. Therefore, so far as this 
epurt is comcermed the question of re- 
consideration of the validity ‘of this 
argument does mot arise 

28. Mr Jagannadha Rao has further 
argued that when a Unien or a group of 
workmen espouse an individual dispute 
of an individual] workman the character 
of the dispute does not change nor is it 
altered. According to him therefore it 
does mot move out of the occupying field. 
We are unable to mphold this argument. 
Bearing im mind the principles of eol- 


modern society we have no doubt in our 
mind that the character of an individual 
dispute espoused by an individual work 
man is very much different from the 
character of such a dispute espoused by 
a union of workmen or, in the absence 
of a union, by a number of workmen 
(wide observation made by Venkatarama 
Ayyar J. in Central Provinces Transport 
Services Lid. v. Raghunath Gopal, (1957) 
1 Lab LJ 27: (AIR 1937 SC. 104)) 
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29. The next argument which Mr 
Jagammadha Rao has raised, has refer- 
ence to R- ZI-A of the Rules made under 
the Shops Act. This rule was inserted om 
13-1-1977. Ik has therefore mo applica- 


-tion te the present dispute which arose - 


long before the rule was made R. Zi-A 
provides that amy person who desires to 
act om behalf of am employee whose ap- 
peal against the termination of his sef- 
viees is pending, may apply to the autko- 
rity under S. 41 of the Act by a letter of 
authority from the employee praying for 
permission je sa act. Mr. Jagammadha 
Rao has argued! that this ruke emables the 
union, where there is ome, fo represent 
am individual employee im his individual 
dispute before the authority specified 
under S, 41. We are not sure whether 
the union cam represent am employee w- 
der this rule However we are clear m 
our mind that R. 21-A provides omly for 
the representation of an employee be- 
fore the authority constituted under 
S. 41 of the Shops Act m the same man- 
mer in which a lawyer represents his. 
client before a court of law. Even Hf a 
union does it under R, 21-A it camnot do 
anything-more than represent the em- 
ployee im suck manmer as a lawyer re- 
presents his client before a Court of law. 
Rule 21-A does not provide for repre- 
sentation of am employee on the basts of 
the principle of collective bargaining 
and community of imterest which are 
embodied im the Industrial Disputes 
Act. Rule 21-A appears te be similar fo 
R. 38 of Andhra Pradesh Industrial Dis- 
putes Rules. 

30. The last argument whieh has been 
raised is that the State Legislature has 
constituted the Labour Court, establish- 
ed under S. 7 of the Industrial Disputes 
Act as second appellate Court under sub- 
sec, (3) of S 41 of the Shops Act and 
that, therefore, the State Legislature has 
imtended that what falls within the pur- 
view of the Shops Act shall mot be agi- 
tated under the Industria] Disputes Act. 
We are unable to uphold this argument 
raised by Mr. Jagamnadha Rao because 
the constitution of the Labour Court as 
the second appellate Court under fhe 
Shops Act, does not confer upon fhe 
Union or a number of workmen the right 
to represent and agitate an individual 
dispute of an individual workman. Se- 
condly the State Legislature could. have 
as well constituted the District Court or 
the High Court as second appellate Court 
under the Shops Act. Therefore merely 
‘because the Labour Court has been con- 
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stituted as the second appellate .Court 
under the Shops Act the inference which 
Mr. Jagannadha Rao wants us to draw 
cannot be drawn. . 

31. Our attention has been invited to 
the decision of the Allahabad High Court 
in Cawnmpore Sugar Works Lid. v. Dr. 
B. P. Mohindra (1971 (2) Lab LJ 169) 
(All). The question which im that case 
arose was im the context of S. 2-A of the 
Industrial Disputes Act, 1947. The facts . 
of that case were as follows:— One Mo- 
hindra, a Medical Officer, was dismissed 
from service on 12-1-1968, He complain- 
ed that his dismissal was unjustified. 
Therefore the dispute was referred by 
the State Government to the Industrial 
Tribunal, Lucknow, under S. 4-K of © 
U. P. Industrial Disputes Act, 1947. The 
employer contended that there was no 
Industrial Dispute as defined under the 
U. P. Industrial Disputes Act, 1947 and 
that therefore the reference was incom- 
petent. The Industrial Tribunal over- 
ruled that objection and held that the 
reference was competent. That decision 
was challenged before the Allahabad 
Bigh Court, The question which aros¢ - 
before the High Court related to the im- 
pact of Arf. 254 of the Constitution on 
S. 2-A of the U. P. Industrial Disputes 
Act, 1947. The Allahabad High Court 
held that the effect of amending the In- 
dustrial Disputes Act, 1947 by introduc- 
ing S. 2-A was to amend the definition 
of the expression ‘industrial dispute’ 
given in it They further held that on 
account of that reason it did not follow 
that the definition of the expression ‘In- 
dustrial Dispute’ given in U. P. Act stood 
automatically amended, They: further 
held that the operation of S. 2-A of the 
Industriak Disputes Act, 1947 should be 
confined to matters governed by the 
Central Act. Relying upon the decision 
o£ the Supreme Court in Workmen v. 
Dharampal (AIR 1966 SC 182) the ANa- 
habad High Court held that there were 
two alternative remedies available for 
converting an- individual dispute into an 
industrial dispute for the purpose of . 
U. P. Act. A workman’s case may be 
taken up by a Union of workmen where 
he is a member of the union or his case 
may be taken up by a number of em- 
ployees. In that case the U. P. Industrial 
Disputes Act, 1947 would govern the 
dispute, They further held that if an in- 
dividual case “was not espoused by the 
Union or a group of workmen it would 
not be governed by the U. P. Act. The 
Alishabad High Court therefore held 
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that the reference made to the Jndus- 
trial Tribunal, Lucknow under U. P. Act 
was incompetent because the individual 
dispute of Dr. Mohindra was not espous- 
ed by the Union or a number of work= 
men. . 

32. It has been argued on behalf of 
the Conciliation Officer, first respondent, 
that the Shops Act has no application to 
the instant case. Mr, Ramaswamy has in 
that context invited our attention to sub- 
sec. (1) of S. 40 of the Shops Act, which 
inter alia provides that no employer 
shall, without reasonable cause and ex~ 
cept for misconduct, terminate the ser- 


vice of an employee who has been in his . 


employment continuously for a period 
of not less than six months without 
giving such employee at least one 
month’s notice in writing or wages in 
lieu thereof and a gratuity amounting 
to fifteen days’ average wages for each 
year of continuous employment. He has 
‘emphasised the expression ‘for a period 
not less than six months’ and argued 
that the remedy provided under S. 40 of 
the Shops Act is not available to persons 
who have not completed a period of six 
months of service. He has pointed out to 
us from the writ petition itself that none 
of the concerned employees had cóm- 
pleted six months of service. According 
to him therefore the Shops Act has no 
application to the instant case. That in 
our opinion is not the correct answer to 
the problem which has been posed before 
us. Sub-section (1) of S, 40 lays empha- 
sis upon the period of not less than six 
months not in the context of determin- 
ing whether S. 40 of the Shops Act would 
apply to'a particular case. But it lays 
emphasis on the requirement that an 
employee who has completed six months 
of service or more shall be entitled, be~- 
fore he is discharged from service, to one 
month’s notice in writing or wages in 
lieu thereof and to a gratuity amount- 
ing to 15 days’ average wages for each 
year of continuous employment. The two 
monetary benefits provided under sub- 
sec. (1) of 5. 40 have been made avail- 
able ‘only to those employees who have 
completed six months service or more. 
The way in which Mr. Ramaswamy has 
read sub-sec. (1) of S, 40 is an over- 
simplification of the problem. We are 
not able to uphold his argument. The 
scope of S. 40 (1) is, in this context,.en- 
tirely different from what’ Mr. Rama~ 
swamy has argued. 

33. The next argument which Mr. 
Ramaswamy has raised does net add to 


the strength of the view which we have 
expressed, His argument is that there is 
no repugnancy because whereas the Jn- 
dustrial Disputes Act provides for conci- 
liation proceedings the Shops Act does 
not do so, In our opinion this is not the 
correct way of looking at the problem. 
We cannot say that because the Shops 
Act does not provide for conciliation 
proceedings there is, no repugnancy be~ 
tween the Shops Act and the Industrial 
Disputes Act — the latter mentioned Act 
provides for conciliation proceedings. 
Provision for conciliation proceedings is 
merely one of the details which the 
Industrial Disputes Act, 1947 has pro- 
vided for the purpose of maintaining In~ 
dustrial peace. The question before us is 
not whether one Act provides for conci- 
ation proceedings and another does not 
provide for it but whether the Industrial 
Disputes Act applies to the instant case 
or whether the Shops Act applies then 
the conciliation proceedings, reference to 
the Labour Court and the adjudication 
by the Labour Court follow as a matter 
of course as they are the creatures of 
that Act. 


34. On the test of repugnancy our 
attention has been invited to the decision 
of the Bombay High. Court in State v. 
Zaverbhai (AIR 1953 Bom 371) and to 
the decision of the Supreme Court in the 
same case in appeal reported in Zaver- 
bhai v. State of Bombay (AIR 1954 SC 
752) and to the decision of the Madras. 
High Court in Palaniappa v. Md. Row- 
ther (AIR 1965 Mad 54). It is not neces- 
sary to make any detailed reference ta 
these decisions because we are, in light 
of the principles laid down by the Sup- 
reme Court in other decisions referred to 
above, of the opinion that there is no 
repugnancy in the instant case between 
the provisions of the two statutes. The 
last decision to which our attention has 
been invited is in I-T. Commr., Banga- 
lore v. Hanumanthappa & Sons (AIR 
1972 SC 175). It was a case under the 
Mysore Income-tax Act 1923. The facts 
of the case show that that decision can- 
not be made use of for the purpose of 
determining the controversy which has 
been raised before us. 

35. The last argument which has been 
advanced on behalf of the ‘respondents 
is that S, 25-J of the Industrial Disputes 
Act provides that the ‘provisions of this 
chapter shall have effect notwithstanding 
anything inconsistent therewith contain- 
ed in any other law including standing 
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orders made under the 
ployment (Standing Orders) Act 1946’. 
. On the strength of this section it has 
been contended that the Industrial Dis- 
putes Act will prevail over the Shops Act 
because the provisions of the latter are 
inconsistent with the provisions of the 
former, That in our opinion is also ` an 
‘}erroneous way of reading S. 25-J. Sec- 
tion 25-J confines. its applicability to 
| chapter V-A of the Industrial Disputes 
| Act,- 1947 which deals with lay-off and 
| retrenchment. It cannot be extended to 
matters not falling within that chapter. 
The problem with which we are concern- 
ed in: the present petition does not fall 
within the scope and ambit of Chapter 
V-A of the Industrial Disputes Act, 1947. 


36. In the result we are of the opin- 
ïon that the conciliation proceedings in- 
stituted before the first respondent at the 
instance of second respondent, do not; 
for the reasons stated in this judgment 
suffer from want of the authority on the 
part of the first respondent. The second 
respondent has the right to agitate this 
question only under the Industrial Dis- 
putes Act 1947. The Shops Act has no 
application to the instant ease. There is 

‘therefore no substance in this petition. 
The petition is therefore dismissed. Since 
the question has turned upon the com- 
parative analysis and construction of the 
Central and State enactments we direct 
that there will ke no order as to costs of 
this petition. Advocate’s fee is fixed at 
Res. 250, 


‘Industrial Em- 


Petition dismissed. 
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Gulam Hussain. Petitioner v.-The Addl. 


Rent Controller, Hyderabad and others, - 


Respondents. 


Writ Petn. No. 773 of 1976, D/- 21-¢ 


' 1977. 

Stamp Act (1899), Ss. 35, 38 — Levy 
of penalty and duty — Insufficiently 
stamped document — Court can levy 
penalty and duty on party as a precon- 
dition to admit such document in evi- 
dence. 


The combined effect of Ss. 
is that the court which. impounded the 
document can admit the same in évi- 
dence on payment of the duty- together 
with the penalty by the party who seeks 
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35 and 38 


Gulam Hussain v,:Addl. Rent Controller, Hyderabad - 


[Prs, 1-3] A.P. 397° 


the document to be..admitted in evidence, 
AIR 1955 Hyd 17.(FB), Disting.; (1967) 2 
Andh WR 268, Rel. on; AIR 1959 Mys 
172; AIR 1970 Madh Pra 74 (FB), Fol. 
{Para 6) 
The admission of a document as con- . 
templated under Ss, 35 and 38 arises only 
after payment of the penalty and duty 
by the party who seeks to tender the 
document in evidence. The question of 
collecting the duty and penalty after the 


admission is not contemplated under the 


Act. (Para 10) 
In exercise of his jurisdiction under 
Ss. 35 and 36 of the Stamp Act, the 


Rent Controller is justified in asking the 
petitioner to pay penalty and duty as. a 


„pre-requisite to admit the insufficiently 


stamped document (lease deed) which he 
wanted to tender in evidence. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1970 Madh Pra 74 (FB) 8, 10 
(1967) 2 Andh WR 268 6 
AIR .1959 Mys 172 4,.10 
“ATR 1955 Hyd 17 (FB) 6 


N. Bhaskara Rao, for Petitioner; Govt. 
Pleader of Revenue (NS) on behalf of 


Respondente Nos. 1 to 3; R, Kondaiah, 


for Respondents Nos. 4 and 5. 

ORDER:— This is an application te 
issue a writ of certiorari to quash the 
order of the ist respondent, Additional 
Rent Controller, Hyderabad in R. C. 
No. 390 of 1968. . 

2. The question, which is of day-to- 
day importance, that arises for conside- 
ration in this writ petition is 

“Whether the Court has power under 
S. 38 of the Stamp Act to levy. the 
penalty after impounding the document 
when such a document is sought to be 
tendered in evidence.” 


3. For a better appreciation of the 
question involved, the necessary facts 
maybe stated. The- petitioner took a 
house on rent from respondents 4 and 5 
who filed an eviction petition before the 
lst respondent, which is pending. In 
compliance with the order of the Ist 
respondent the landlords produced the 
rental deed in original which was found 
to be insufficiently stamped. The tand- 


-lords did not. seek to tender the same in 


evidence. From the record .it appears 
that the writ petitioner, i.e., the tenant, 
alone wanted to tender the rental deed 
in evidence. The learned Rent Control- 
ler first decided that the tenant was 
liable to pay the deficit stamp duty, The 
Rent Controller also directed the peti- 
tioner to. pay a penalty of Rs. 3,608 sub- 
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ject to the admissibility of the deed in 
evidemee as the petitioner alone wanted 
te tender the rent deed in evidenee. The 
matter was carried tm appeal (R. A. 
No. 324 of 1973) before the Chief Judge, 
City Small Causes Court, Hyderabad, 
which was dismissed, The petitioner has 
filed: this writ petition seeking a writ of 
certiorari to quash the order of the Ist 
respondent. f 

4. Sri N. Bhaskara Rao, the Jearned 


counsel for the petitioner contended that- 


the Ist respondent has no jurisdiction to 
levy penalty after impounding and that 
his duty was to sémd the document to 
the Collector under S. 38 (2} of the Stamp 
Act for the purpose of levying penalty 
and it is the Callector that has power to 
levy the pemalty. 

§% Section 38 of the Indian Stamp 
Act is im the following terms:— 

“38. Instruments impounded how dealt 
with, 

(I) When the person impounding an 
instrument under S. 33 has by law or 
consent of parties authority ito receive 
evidence and admits such instrument in 
evidence upon payment of-a penalty as 
provided by S. 35 or of duty as provid- 
ed by S. 37, he shall send to the Collec- 
tor ar authenticated copy of such in- 
strument, together with a certificate in 
writing, stating the amount of duty and 
penalty levied in respect thereof, and 
shall send such amount fe the Collector 
or to such person as he may appoint in 
this behalf. 

(2) Im every other case, the person so 

impounding an imstrument shall send it 
im original to the Collector.” 
It cam be seen that S 38 (1) of the said 
Act applies to cases where the stamp 
dufy and penalty provided by S. 35 have 
beer collected by the authority or Court 
who receives the document and admits 
the same im evidence. Ht is also requir- 
ed. that the authorities shall send an 
authenticated copy of such instrument 
together with a certificate stating the 
amount of duty and penalty levied ‘and 
send the amount collected to the Col- 
tector. Sub-see. (2) of S. 38 refers to 
every other case, viz, where the doeu- 
ment is impounded but the stamp duty 
and penalty are mot collected. 

6. Relying on a judgment of the 
Hyderabad High Court in Jai Narayan 
v. Yasin Khan, ATR 1955 Hyd 17 (FB) 
the learned counsel for the petitioner 
sought. to contend that it is the Colec- 
tor alone who has power fo assess the 
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penalty, and the Court has the power 
only to impound, In that case the facts 
are different. It appears a Division Bench 
of the High Court impounded the docu- 
ment of award and forwarded the same 
fo the Inspector General of Registration 
and Stamps for collecting the full stamp 
duty and ten times penalty of Rs. 6,435. 
The Inspector General of Registration 
sent the document to the concerned Col- 
lector who after enquiry reported that 
the High Court had no power to assess 
the stamp duty and penalty. The Inspec- 
tor General of Registration agreed with 
the opinion of the Collector. In view of 
the earlier order of the Division Bench, 


the matter was referred to the High 
Court under S. 55 of the Hyderabad 
Stam" Act. The Full Bench considered 


the scope of S, 38 (2) and held that the 
High Court could only impound the docu- 
ment but could not assess the penalty 
and that under sub-sec. (2) of S. 38 the 
document shall be sent to the Collector 
who alone has power to- assess the 
penalty. It can thus be seen that when 
the Division Bench impounded the docu- 
ment and levied the penalty, it did not 
amount to the course of action contem- 
plated under 5. 35 of the Stamp Act. 
Therefore, the decision of the Full Bench 
of the erstwhile Hyderabad High Court 
cannot throw much light on the question 
to be resolved. A combined réading of 
Ss. 35 and 38 makes it abundantly clear 
that the Court which impounded the 
document can admit the same in evidence 
on payment of the duty together with 
the penalty by the party who seeks the 
document to be admitted in evidence, In 
Balaji Chit Fund v. Balaji Satyanarayana, 
(1967) 2 Andh WR 268 Chandrasekhara 
Sastry, J. while considering the scope of 
Ss. 35 and 38 of the Stamp Act referred: 
to the decision of the Hyderabad High 
Court cited supra, and held thus: — 


“From the facts it appears to me that 
that was a case where the High Court 
impounded a document and sent it to the 
Collector under sub-sec. (2) of S. 38 
without levying penalty and stamp duty 
under sub-sec. (1) of S. 38, It cannot be 
gainsaid that if a document is sent to the 
Collector under S. 38 (2) it is the Col- 
lector that decides the nature of the 
document and the amount of the fee pay~ 
able and levy the fees and the penalty 
from the party concerned. Clearly to my 
mind the decision of the Full Bench of 
the Hyderabad High Court was one un- 
der sub-sec. (2) of S. 38 and not at all 
under sub-sec. (1) of S, 38, under which 
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the present case falls, because in the 
present case as already noted the lower 
Court has decided the nature of the 
document and the amount of the stamp 
duty payable and collected it along with 
ten times the stdmp duty as penalty.” 
Therefore, ihe contention of the learned 
counsel that the Collector alone has 
power to assess the penalty and that the 
Court under no circumstances has such 
power, has to be rejected. 

7. In T. K. Kantharaj v. Md. Nazeer 
Khan, AIR 1959 Mys 172 a similar ques- 
tion came up for consideration. The 
party therein filed two documents — One 
being a Sale Deed and the other an 
agreement to pay hire. He did not wish 
to rely on the sale-deed. The trial Court 
however found the sale-deed to b® in- 
sufficiently stamped and impounded the 
same and also directed the party to pay 
the penalty to be fixed by- the Court in 
due course, The concerned party. prefer- 
red a revision to the High Court. It was 
contended before the High Court by the 
petitioner that the documént’ impounded 
should be sent by the Court to the Com- 
missioner under S. 38 (2) unless the Court 
which impounded the instrument ad- 
mitted the same in evidence, in which 
case it could do so on payment of the 
duty together with penalty as provided 
under S. 35 of the Act. In other words 
the contention was that it is only if a 
document is asked to be admitted in evi- 
dence that it becomes exigible to such 
‘duty and penalty and not otherwise. The 
learned Judge accepted this contention 
and held that, it is not disputed that in 
this case the document in respect of 
which the petitioner was required by the 
Court to pay such duty and penalty was 
not sought to be produced in evidence. 
That document was merely produced be- 
fore Court and the petitioner did not 
seek to get that document admitted in 
evidence so far. This was therefore 
plainly a case to which sub-sec. (2) of 
S. 38 applied so that the Court shouid 
have sent the document in original to 
the Deputy Commissioner for necessary 
action under S. 40 of the Act............... 
In my opinion, the stage when the lower 
Court could direct the petitioner to pay 
any duty and penalty was never reach- 
ed in this case. 

8. In Balkrishna v. Board of Revenue, 
AIR 1970 Madh Pra 74 a Full Bench of 
the Madhya Pradesh High Court held 
thus (at p. 78 ot AIR):— 

“On the above analysis, it is abun- 
dantly clear that an instrument can be 


. Of the Act to admit it (barring 
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sent to the Collector under S 38 (2) of 
the Stamp Act only when it is impound- 
ed under S. 33, but is not admitted im 
evidence on payment of penalty and/or 
duty with the aid of S. 35. Section 38 (2) 
has no application to a case where the 


-document has been admitted in evidence.” 


3. In the instant case the petitioner 
asked the Court to call for the document 
and sought to tender the same in ev} 
dence. The lst respondent held that hav- 
ing regard to the above | circumstances 
and since the respondent alone wants to 
tender the lease deed in evidence, he 
should pay the stamp duty and penalty; 
of Rs. 3,608.00 subject to admissibility 
of the lease-deed in evidenre for want of 
registration as the lease deed was exe- 
cuted for an indefinite period and ap- 
pears to be compulsorily registrable. In: 
view of the fact that the petitioner want- 
ed to tender the document in evidence, 
the 1st respondent exercised his jurisdic- 
tion under S. 35 read with 5. 38 of the 
Stamp Act and impounded the document 
and also levied the penalty. The princ- 
ples laid down in the decisions of the 
Mysore and Madhya Pradesh High Courts 
apply’ to the facts of this case. 


10. The learned counsel lastly con- 
tended that even assuming that the 1st 
respondent has power to impound and 
also levy the penalty, he can do so only 
at the time of admission of the docu- 
ment. The learned counsel further con- 
tended that in this case the stage of ad- 
mitting the document has not arisen yet 
and therefore the ist respondent had no 
power to levy the penalty. I am unable 
to uphold this contention. As observed 
by the Mysore High Court in T. K. Kan- 
tharaj v. Md. Nazeer Khan, AIR 1959 
Mys 172, if a document is asked io be 
admitied in evidence, it becomes exigi- 
ble to such duty and penalty and that 
stage has been reached in this case. In 
Balkrishna v. Board of Revenue, AIR 
1970 Madh Pra 74 (FB) the Fall Bench, 
afier having considered the scheme of 
the Stamp Act, observed in Paragraph 11 
as follows {at p. 78 of AiR}:— 


“Once an instrument chargeable with 
duty is tendered in a Civil Court, . i 
shall impound it, if, after examining it, 
the Court is of the opinion that it is not 
duly stamped: Section :33 of the Act. The 
Court has, however, power under S. 35 
certain 
instruments) in evidenee on payment of 
duty with which the instrument is 
chargeable, or the amount required to 
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make up the deficiency, together with a 
penalty, limits of which are prescribed 
in the section. There is no third course 
open to the Court, once it finds that an 
instrument tendered in evidence is not 
duly stamped. The next step, which the 
Court has then to take, is provided in 
S. 38. If the Court has admitted in evi- 
dence an instrument upon payment of 
penalty and/or duty, it shall send to the 
Collector an authentic copy of such in- 
strument together with a certificate stat- 
ing the amount of duty and penalty levi- 
ed in respect of that instrument, and 
shall send such amount to the Collector. 
This is provided in sub-sec. (1} of S. 38.” 
Therefore, the admission of a document 
as contemplated under Ss. 35 and 38 
arises only after payment of the penalty 
and duty by the party who seeks to 
tender the document in evidence. The 
question of collecting the duty and 
penalty after the admission is not con- 
templated under the Act. 

11. Therefore, I see no illegality in 
the impugned order. The writ petition is 
- accordingly dismissed. No costs. Advo- 
cate’s fees Rs, 150. 

Petition dismissed. 
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M/s. The Barium Chemicals Ltd., Ap- 
pellant v. M/s. Bombay Industrial & 
Chemical Company, Bombay, Respon- 
dent. 

Appeal Against Order No. 224 of 1975, 
D/- 20-6-1977.* 

Arbitration Act (1940), S. 34 — Stay 
of suit and reference to arbitration — 
Suit against vendee and selling agent for 


recovery of sale money — Existence of 
arbitration agreement between plaintiff 


(vendor) and selling agent only — Dis- 


pute between parties cannot be referred . 


to arbitration so far as vendee is con- 
cerned nor. the single claim can be split 
up for referring to arbitration between 
vendor and selling agent and to be tried 
by Court against vendee alone — Suit 
cannot be stayed. AIR 1969 Cal 374 and 
AIR 1956 Nag 61, Rel. on. (Paras 3, 4, 5) 


Cases Referred: Chronological Paras 
AIR 1969 Cal 374 5 
AIR 1956 Nag 61 5 





*(Appeal against the order of the Agent 


to the Govt.. Khammam, in I. A. No. 44 


of 1971, D/- 8-6-1973.) 
JU/IU/D293/77/AS/VSS 


A.L R. 


A. Krishna Murthy, for Appellant; 
Respondent not appearing in person or 
by Advocate. 


S. H. SHETH, J.:— Plaintiff filed the 
present suit against two defendants for 
recovering a sum of Rs. 34,230.38 p. It 
was averred that out of that amount a 
sum of rupees ten thousand was recover- 
ed from both the defendants. In that 
suit the second defendant made an ap- 
plication under S. 34 of the Arbitration 
Act to stay the suit and direct the par- 
ties to refer the dispute to arbitration as 
there was an arbitration clause in the 
agreement between the parties. Jt may 


. be stated that the second defendant was 


the sole selling agent of the plaintiff and 
that the plaintiff had sold the goods to 
the first defendant through the second 
defendant. It was contended on behalf of 
the plaintiff that since the first defen- 
dant was not a party to the agreement 
the arbitration clause could not be in- 
voked against him and that no reference 
of the dispute could be made to arbi- 
tration. 


2. The learned trial Judge negatived 
that contention and allowed the applica- 
tion. By his order he stayed the pro- 
ceedings under S. 34 of the Arbitration 
Act and directed the parties. to seek ad~ 
judication of the dispute-by taking the 
matter to arbitration within the meaning 
of clause 13 of the agreement concluded 
between the plaintiff and the second de- 
fendant. It is that order which is chal- 
lenged by the plaintiff in this appeal. 


3. The impugned order cannot be sus- 
tained in law. Goods were sold by the 
plaintiff to the first defendant. Therefore 
the amount which was due as a result of 
that transaction was primarily recover- 
able from the first defendant. The se- 
cond defendant came into the picture 
because he was the sole selling agent off 
the plaintiff. There was no agreement 
between the plaintiff and the first defen- 
dant, secondly the first defendant was 
not a party to the agreement which con- 
tained the arbitration clause. It was an 
agreement between the plaintiff and the 
second defendant. The first defendant is 
therefore not bound by that agreement 
and the dispute between the parties can- 
not therefore be referred to arbitration 
so far as the first defendant is concerned, | 


4, The learned trial Judge was. in 
error in taking the view that since the 
first defendant was residing within the 
sole selling agency area of the second , 
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tion was : published) in the: Maharashtra 
Government Gazette on 20th Feb, 1971. 


5. The petitioners therefore approached 
this Court on 8rd May 1971 challenging 
the order of the Government passed under 
S. 10 of the Bombay Town Planning Act on 
7th July 1966 and published in the Govern- 
ment Gazette on 8th July 1966. The vires 
of the Bombay Town Planning Act’ is chal- 
lenged on the ‘ground that it does not pro- 
vide for individual notices and therefore it 
being an unreasonable restriction on the 
petitioners’ right to own property, it is void 
under Art. 19.of the Constitution of India. 
"The vires of S. 10 of the Town Planning 


Act is also challenged on the ground that - 
authorised to make a 


the Government is 
modification of the plan without giving any 
opportunity to the concerned holders to 
make a representation against the proposed 
modification. There is also an allegation 
that there is discrimination practised against 
the petitioners in singling out their property 
for reservation and that amounts to violation 
ot the petitioners’ fundamental rights un- 
der Art. 14-of the Constitution.. There is 
also another allegation that since permis- 
sion was given by the Corporation from 
time to time to carry on construction on the 
rear portion of their property after the dec- 
laration of the intention -ünder S. 4, the 
Corporation is estopped from acquiring the 
property. Lastly, it is alleged that the’ reser- 
vation and acquisition is mala fide. 


6. As often happens, immediately after 
filing the petition, the petitioners moved for 
interim stay in terms of prayer (d) of the 
petition and the same was granted while 
„issuing the rule. 


7. Both the State and the Corporation 
have ‘filed their returns and it is enough to 
state that both of them have contended that 
the petition is liable to be dismissed in 
limine because of the inordinate delay in 
moving the Court. 

8. When the petition was called.on for 
hearing, evidently having realised the force 


of the respondents’ contention that the peti- 


tion is liable to be dismissed on the ground 
of inordinate delay, Mr. Paranjpe, learned 
counsel for the petitioners after stating the 
facts submitted that since among other con- 
tentions,. the petition raises the question. of 
the- infringement of the fundamental. rights 
under articles 14 and 19 of the Constitu- 
tion, having regard,to the order of the Pre- 
sident dated 26th June 1975 under Cl, (1) 
f Art. 859 and the subsequent order dated 
th Jan. 1976, the entire proceeding being 
ispended the Court cannot. proceed | with 
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Ramabai v, Secy. Urban D. P. H: 


Mr. Sawant, that the 


& iH. Deptt. (Naik J.) [Prs. 4-10] Bom: 369- 


the matter nòr suspend the- stay. order and 
it should be left as it is, during the period 
provided in the orders of the President. In 
support of his submission that the Court 
cannot proceed to make any enquiry in the 
matter or suspend the stay order, Mr. 
Paranjpe relied upon certain passages in the 
judgment of the Supreme Court reported in 
Makhan Singh v. State of Punjab, AIR 1964 
SC 881 and in particular he strongly relied 
upon:a judgment of the learned single 
Judge of this Court to which we will have 
occasion to refer in the course of this judg- 
ment. 


9. Mr. Sawant, Counsel for the State 
submitted ‘that notwithstanding the. orders 
of the President dated 27th June 1975 and 
8th Jan. 1976, the Court can proceed to en- 
quire into the matter and find out whether 
in fact there is a violation of any of the 
fundamental rights mentioned in the orders 
of the President. It is only if it is found that 
there is such an infringement, submitted 
Court may keep the 
matter pending during the period provided 
for in the order of the President but in that’ 
event the interim stay also shall have to be 
suspended. In support of his submission, 
Mr. Sawant has relied upon a Division 
Bench decision. of this Court in Special Civil 
Application No. 650 of 1971, decided by 
Chandurkar and Lentin JJ. on 26th Mar. 
1976 : (reported in AIR 1977 Bom 855). 

‘10. At the outset we may mention that 
the petition on the face of it is hopelessly’ 
delayed and no attempt is made to give any 
reasonable explanation for the inordinate 
delay of nearly five years. It is alleged in 
para 39 of the petition that the notification 


under S. 10 of the Bombay Town Planning Act 


was published on Sth July 1966 and that the 
petitioners in the absence of any individual 
notices to them were not aware that their 
property was being acquired for the purpose 
of parking space in the Development plan. 
It is further alleged that the petitioners 
came to know about acquisition of their 
property only when the Land Acquisition 
Officer issued notice under S. 9 of the 
Land Acquisition Act to the petitioners by 
which the petitioners were ‘called upon ‘to 
file their objections on lith Jan. 1971. It is 
further alleged that the said notice did not 
give correct area of the petitioners’ property, 
and that it is only after the statement of the 
petitioners was recorded that the Govern- 
ment by notification dated 15th Feb. 1971 
carried out thé necessary corrections in the 
area of the petitioners’ property which was 
sought to be acquired and after the neces- 
sary corrections were made, the petitioners 
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have been called upon to submit their 
objections, Therefore, conclude the peti- 
tioners that there is no delay or laches on 
the part of the petitioners to approach this 
Hon'ble Court. 


11. Now the averments in this para. 
themselves make it clear that there is no 
dispute that the notifications under S. 10 of 
the Bombay Town Planning Act was in fact 
published in the Government Gazette on 
8th July 1966. 

12. S. 10 (1) of the Bombay Town 
Planning Act, 1954 reads as under:— 

“The State Government may, ‘after con- 
sulting the- Consulting Surveyor, by notifi- 
cation in the Official Gazette sanction the 
development plan submitted to it for the 
whole of the area, or sanction it separately 
in parts, either without modification or sub- 
ject to such modification as it considers ex- 
pedient within the time prescribed where 
the development plan is sanctioned separately 
in parts, then each part so sanctioned shall 
be deemed to be the final development plan 
for the purposes of the succeeding provi- 
sions of this Act, and those provisions shall 
apply in relation to such part as they apply 
in relation to a development plan relating 
to the whole of the area.” 

13. Sub-s. (2) of Sec. 10 provides: 

“The State Government shall fix in such 
notification a date not earlier than one 
month after the publication of such notifi- 
cation on which the final development plan 
shall come into force.” 


14. It would, therefore, 
when the State Government sanctions the 
development plan submitted to it under 
S. 9, all that is required to be done is to 
publish the same by a notification in the 
official Gazette. 

15. S. 4 of the Bombay Town Planning 
Act, 1954 provides that the local authority 
has to make a declaration of its intention to 
prepare a development plan and despatch a 
copy thereof to the State Government for 
publication in the official Gazette and shall 
publish it in the prescribed manner for in- 
viting suggestions: from the public within a 
period of two months. 

16. The development plan is to be pre- 


appear that 


pared under S. 3 and published in the 
prescribed manner and must be submitted 
to the State Government for sanction. 

17. S. 7 lays down the contents of the 


development plan. 

18. S. 8 provides the particulars to be 
published and submitted to the State Go- 
vernment along with the development plan. 

19. Under S. 9, if within two months 
from the date of publication of the de- 
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velopment plan any member of the publie 
communicates in writing to the local autho- 
tity any suggestion relating to such plan, 
the local authority shall consider such sug- 
gestion and may, at any time before sub- 
mitting the development plan to the State 
rns modify -such plan as it thinks 
it. 


20. When the development plan thus 
goes to the State Government for its consi- 
deration and sanction, under S. 10, the State 
Government has the power to sanction the 
same with or without modification and all 
that is required to be done, to give effect to 
it is to publish the same by a notification in 
the official Gazette. There is, therefore, no 
provision in S. 10 of the Act for giving in- 
dividual notices to the owners of the pro- 
perty who may be affected by this modified| 
plan. In fact it is too late in the day to 
challenge the vires of the Bombay Town 
Planning Act inasmuch as the validity of the 
same has been upheld by the Supreme Court 
in Maneklal Chhotalal v. M. G. Makwana, 
AIR 1967 SC 1878 and K, L. Gupta v. Muni- 
cipal Corporation of Greater Bombay, AIR 
1968 SC 3083. : 


21. After all the publication ofa notifica- 
tion in the official Gazette is the only mode 
provided. The notification which is chaileng- 
ed included the plan and schedule annexed 
to it. That plan which could have been avail- 
able for inspection only if the petitioners had 
bothered to do so, would have clearly shown 
to them that their property was included in 
the modified plan for the purpose of access 
to the car park which is to the rear side of 
their property which abuts on the Laxmi 
Road. What is, however, argued by Myr. 
Paranjpe is that publication in the official 
Gazette cannot be equated with knowledge. 
In support of his submission reliance was 
placed on the case reported in Cresta Hold- 
ing Ltd. v. Karlian (1959) 8 All ER 656. 


22. That was a case where the plaintiffs 
had sued twelve defendants alleging fraud 
against the first two named defendants, 
whereby the plaintiffs had been defrauded 
of a sum of £300,000. The eleventh defen- 
dants were bankers against whom the plain- 
tiffs alleged in the statement of claim that 
as a result of the fraud the bankers received 
a cheque and the proceeds thereof and “did 
not receive the same as purchasers for value 
without notice” viz. without notice that that 
propery had been dealt with as previously al- 
leged without the authority of the plaintiffs. 
On the application of the bankers particulars 
of this allegation concerning notice were 
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ordered to be given after discovery. On ap- 
peal by the plaintiffs held— 

“(i) ‘notice” was not a synonym for 
“knowledge” and the allegation was not an 
allegation of a condition of mind within R. 
S. C., Ord. 19, R. 22, which according! 
had no application. 


(ii) the bankers were entitled to particulars 
after discovery showing how they were al- 
leged to have received notice that the cheque 
or proceeds thereof had been dealt with 
without the plaintiffs’ authority, since the 
present case was one where ‘the form or the 
precise terms of such notice, or the circum- 
stances from which such notice was to be 
inferred”, were material within R. S. C. 
Ord. 19, R. 28.” 

23. This authority therefore has absolu- 
tely no application to the facts of our case. 
As we have pointed out it is alleged in Para 
89 of the petition that a modified plan was 
in fact published in the Gazette on the 8th 
July 1966. which was the only mode of 
publication which is provided by the Act in 
respect of plans which are sanctioned by the 
Government with or without modification. 
Clearly, therefore, this petition which was 
filed in 1971 is hopelessly delayed and since 
no reason or explanation is offered, having 
regard to the preliminary objection raised by 
the respondents, it has got to be dismissed in 
limine on that ground alone without going 
into the merits of the petition, unless as 
contended by Mr. Paranjpe we cannot pro- 
ceed with the matter in view of the Presi- 
dential Orders dated the 27th June 1975 
and 8th January 1976, issued under Art. 359 
(1) of the Constitution. It is, therefore, neces- 
sary to consider the submissions made in that 
connection, f 

24. Art. 359 (1) of the Constitution pro- 
vides:— 

“359 (1): Where a Proclamation of Emer- 
gency is in operation, the President may by 
order declare that the right to move any 
court for the enforcement of such of the 
rights conferred by Part IH as may be men- 
tioned in the order and all proceedings pend- 
_ ing in any Court for the enforcement of the 
| rights so mentioned shall remain suspended 
for the period during which the Proclamation 
is in force or for such shorter period as may 
be specified in the order.” 

25. On June 27, 1975. the President of 
India passed the following order:— 

“In exercise of the powers conferred by 
Cl. (1) of Art. 359 of the Constitution the 
President hereby declares that the right of 
any person (including a foreigner) ta move 
any court for the enforcement of the rights 


Ramabai v. Secy. Urban D. P, H. & H Deptt. (Naik J.) [Prs. 22-28] Bom. 371 


conferred by Arts. 14, 21 and 22 of the Con- 
stitution and all proceedings pending in any 
Court for the enforcement of the above men- 
tioned rights shall remain suspended for the 
period during which the proclamations of 
emergency made under Cl. (1) of Article 352 
of the Constitution on the 38rd December 
1971 and on the 25th June, 1975 are both 
in force. 

This order shall extend to the whole of 
the territory of India except the State of 
Jammu and Kashmir. 


This order shall be in addition to and 
not in derogation of any order made before 
the date of this order under Cl. (1) of Arti- 
cle 859 of the Constitution. 


26. On 8th Jan, 1976, the President of 
India issued another notification which is to 
this effect:— 


“In exercise of the powers conferred by 
Gl. (1) of Art. 359 of the Constitution, the 
President hereby declares that the right of 
any person to move any Court for the en- 
forcement of the rights conferred by Art. 19 
of the Constitution and all proceedings pend- 
ing in any Court, for the enforcement of the 
above mentioned rights shall remain suspend- 
ed for the period during which the praclan a- 
tions of emergency made’ under Cl. (1) of 
Art, 852 of the Constitution on the 3rd 
Dec, 1971 and on the 25th June, 1975 are 
both in force. This order shall extend to the 
whole of the territory of India except the 
State of Jammu and Kashmir.” 


27. It would appear that both Art. 859 
(1) and the above mentioned two orders of 
the President are in two parts. The first part 
provides that the right of any person to move 
any Court for the enforcement of any of the 
rights conferred by Arts. 14, 21 and 22 or 
19 as the case may be shall remain suspend- 
ed for the period during which the proclama- 
tion of emergency made under Cl, (1) of 
Art. 352 of the Constitution on the 3rd 
Dec. 1971 and 25th June 1975 are both in 
force. The second part of the order provides 
that all proceedings pending in any court for 
the enfédrcement of the above mentioned 
rights shall remain suspended for the period 
during which the proclamation. of emer- 
gency made under Cl. (1) of Art. 352 of the 
Constitution on the: 8rd Dec. 1971 and on 
the 25th June 1975 are both in force, 

28. The first part of Art. 859 (1) and 
the orders of the President of India dated 3rd 
Nov. 1962 which dealt only with the first 
part of Art. 859 (1). came to be considered 
by the Supreme Court in the case of Mohan 
Choudhary v, Chief Commr., Union Territory 
of Tripura AIR 1964 SC 178. The Supreme 
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Court held that by reason of that order the 
petitioners had no locus standi to enforce 
their right under Arts. 21 and 22. It was ob- 
served by the Supreme Court at the end of 
Para. 7 of the judgment as under: 


“Unquestionably, the Court’s power to 
issue a writ in the nature of Habeas Corpus 
has not been touched by the President’s 
Order, but the petitioner’s right to move this 
Court for a writ of that kind has been sus- 
pended by the order of the President passed 
sunder Art. 859 (1), The President's Order 
does not suspend all the rights vested in a 
citizen to move this Court but only his right 
to enforce the provisions of Arts. 21 and 22. 
Thus. as a result of the President's Order 
aforesaid, the petitioner’s right to move this 
. Court, but not this Ceurt’s power under Art. 

82, has been suspended during the operation 
of the Emergency, with the result that the 
petitioner has no locus standi to enforce his 
right, if any, during the Emergency.” 


29. Once again in the case of Makhan 
Singh v. State of Punjab, AIR 1964 SC 381, 
the Supreme Court was concerned only with 
the interpretation of an order covering the 
first part suspending the right to move any 
Court for the enforcement of the fundamental 
rights mentioned -in that order. Evidently 
following its earlier decision in Mohan 
Choudhary’s case, (AIR 1964 SC 178) the 
Supreme Court held that the petitioners had 
no right to move the Court during the period 
the order of the President was in force. 


30. In the course of this judgment how- 
ever, certain observations were made by 
Gajendragadkar J. in Paras. 18 and 19 of the 
judgment on which considerable reliance is 
placed by both the sides. In Para. 13, it is 
observed as under:— 


“Since the object of Art, 359 (1) is to 
suspend the rights of the citizens to move 
any Court, the consequence of the Presiden- 


tial Order may be that any proceeding 
which may be pending at the date of the 
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Order remains suspended ~ during the time 
that the Order is in ‘operation and may be 
revived when the said Order ceases to be 
operative; and fresh proceedings cannot be 
taken by a citizen after the order has been 
issued. because the Order takes away the 
right to move any Court and during the ope- 
ration of the Order, the said right cannot be 
exercised by instituting a fresh proceeding 
contrary to the Order. If a fresh proceeding 
falling within the mischief of Art. 359 (1) 
and the Presidential Order issued. under it 
is instituted after the Order has been issu- 
ed, it will have to be dismissed as being 
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incompetent. In other words, Art. 359 (1) and 
the Presidential Order issued under it may 
constitute asort of moratorium or a blanket 


ban against the institution or continuance of 
any legal action subject to two important 
conditions. The first condition relates to the 


character of the legal action and requires that 
the said action must seek to obtain a relief 
on the ground that the claimants fundamen- 
tal rights specified in the Presidential Order 
have been contravened and the second coun- 
dition relates to the period during which this 
ban is to operate. The ban operates either 
for the period of the Proclamation or for such 
shorter period as may be specified in the 
Order,” 

81. Para 19 of this judgment on which 
also reliance is placed is as under:—~ 

“The next question to consider is, what is 
the nature of the proceedings which are bar- 
red by the Presidential Order issued under 
Art. 350 (1)? They are proceedings taken by 
citizens for the enforcement of such of the 
rights conferred by Part HI as may be men- 
tioned in the order. If a citizen moves any 
Court to obtain a relief on the ground that 
his fundamental rights specified in the Order 
have been contravened, that proceeding is 
barred. In determining the question as to 
whether a particular proceeding falls within 
the mischief of the Presidential Order or not 
what | has to be examined is not so much the 
form which the proceeding has taken, or the 
words in which the relief is claimed as the 
substance of the matter and consider whe- 
ther before granting the relief claimed by the 
citizen, it would be necessary for the Court 
to enquire into the question whether any of 
his specified fundamental rights have been 


e a a- 


contravened. If any relief cannot be granted 
to the citizen without determining th the ques- 
tion of the alleged infringement of the said 
specified fundamental rights, that is a pro- 
ceeding which falls under Art. 359 (1) and 
would, therefore. be hit by the Presidential 
Order issued under the said article. The sweep 





of Art. 359 (1) and the Fresidentia] Order 





issued under it is thus wide enough to in- 
clude all claims made by citizens in any, 
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Court of competent jurisdiction when it isj 
shown that the said claims cannot be effect 
ively adjudicated upon without examining 
the question as to whether the citizen is in 


substance seeking to enforce any of the said 
specified fundamental rights. , We s., We have 













tt I A PA I A A tee pp 
ei 


1977 Ramabai v. Secy. Urba D; P. H. & H. Deptt. (Naik J:)° [Prs. 31-86} Bom: 875 


ready seen that the operation of Art. 359 (1) 
and the Presidential Order issued under it is 
limited to the period during which the pro- 
clamation of emergency is in force, or for 
such shorter pericd as may be specified in 
the Order. That being so, we feel no difficul- 
ty in holding that proceedings taken by a 
citizen either under Art. 32 (1) or under Article 
226 (1) are hit by Art, 859 (1) and the Pre- 
sidential Order issued under it. In this con- 
nection it would be legitimate to add that the 
contention of the appellants which seeks to 
confine the operation of Art. 359 (1) only 
to the right to move the Supreme Court, 
would make the said provision almost mean- 
ingless, There would be no point in prevent- 
ing the citizen from moving this Court, while 
leaving it open to him to move the High 
Courts for the same relief and then to come 
to this Court in appeal, if necessary.” (em- 
. phasis supplied). 

32. Again certain observations in Para. 30 
which were relied upon are to this effect:— 

“In our opinion, therefore, once it is shown 
that the proceedings under S. 491 (1) (b) 
cannot make a substantial progress unless the 
validity of the impugned law is examined on 
the ground of the contravention of the spe- 
cified fundamental rights, it must follow 
that the bar created by the Presidential Order 
operates against them as much as it operates 
against proceedings taken under Art. 226 (1) 
or Art. 32 (1), Thus. the true legal position, 
in substance, is that the clause “the right to 
move any Court” used in Art. 359 (1) and the 
Presidential Order takes in all legal actions 
intended to be filed, or filed, in which the 
specified rights are sought to be enforced, 
and it covers all relevant categories of juris- 
dictions of competent courts under which l the 
said actions would otherwise normally have 
been entertained and tried.” (emphasis sup- 
plied) 
- 83. Thereafter very recently also in the 
Habeas Corpus case reported in Additional 
District Magistrate. Jabalpur v. Shivakant 
Shukla, AIR 1976 SC 1207, while consider- 
ing the first part of the Presidential Order, 
which provides that the right to move the 
Court for the enforcement of the fundamen- 
ta] rights mentioned therein shall remain sus- 
pended, the Supreme Court by majority judg- 
ment of 4 to 1 has interpreted it to mean, 
‘that the petitioner has no locus standi to 
move the Court for enforcement of the fun- 
damental rights mentioned in the Order of 
the President. approving the view of the Sup- 
reme Court about the interpretation of that 
Clause in Mohan Choudhary’s case (AIR 1964 
SC 178) and also in Makhan Singh’s case (AIR 





1964 SC 381). It is therefore settled Jew that 
so far as the first part of the order of the 
President is concerned, as interpreted by the 
Supreme Court, no person has a locus standi 
to move the Court for enforcement of the 
fundamental rights mentioned in the Presi- 


_‘dent’s Order. 


34. In fact the final order of the Court 
in Para. 574, of the judgment is to this 
effect:— 

“In view of the Presidential Order dated 
17th June 1975 no person has any locus 
standi to move any writ petition under Arti- 
cle 226 before a High Court for habeas cor- 
pus or any other writ or order or direction 
to challenge the legality of an order of de- 
tention on the ground that the order is not 
under or in compliance with the Act’ or 
is illegal or is vitiated by mala fides “actual 
or legal or is based on extraneous considera- 
tions.” 

35. Therefore, what is held by the Sup- 
reme Court in Mohan Choudhary’s case (AIR. 
1964 SC 173) and Makhan Singh’s case (AIR 
1964 SC 881) and also in the latest Habeas 
Corpus case is that having regard to the first 
part of the order of the President issued 
under Art. 859 (1), no person has any locus 
standi to move the Court for the enforcement 
of the rights conferred by Arts. 14, 21, 29 
or 19 as the case may be. In none of these 
cases which went up to the Supreme Court, 
the question as to what is to be dore in 
respect of the proceedings pending in any 
Court for the enforcement of the above men- 
tioned rights on the date of the order 3f the 
President made under Art. 359 (1) had 
directly come up for decision so far as we 
are aware, It is, therefore, necessary to con- 
sider the effect of the second part of the 
order of the President which provides: “The 
President hereby declares that all proceedings 
pending in any Court for the enforcement of 
the above mentioned fundamental rights shall 
remain suspended for the period during 
which the proclamation of emergency made 
under Cl. (1) of Art. 352 of the Constitution 
on the 8rd Dec. 1971 and on the 25th June 
1975 are both in force.” 

36. What is argued by Mr. Paranjpe be- 
fore us by laying emphasis on certain obser- 
vations in Paras 18 and 80 of the judgment 
in Makhan Singh’s case (AIR 1964 SC 881) 
is that the moment there is a mention in a 
petition of the infringement of any of the 
fundamental rights mentioned in Arts. 14, 21, 
22 or 19 in a proceeding which was pending 
when the order of the President under Arti- 
cle 359 (1). was passed, notwithstanding the 
fact whether an injunction or stay has been 
issued against the State, the matter remains 
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suspended and the Court has no jurisdiction 
to look into it and it must necessarily send 
such proceedings to the record room till the 
expiry of the period mentioned in the order 
of the President without disturbing the 
interlocutory orders of stay or injunction. 


37. As against that it is contended by 
Mr. Sawant, Counsel for the State that that 
interpretation which is sought to be put by 
Mr. Paranjpe is not correct and there is noth- 
ing in the order of the President to prevent 
the State from showing that the petition is 
liable to be dismissed in limine without even 
considering the question of the fundamental 
rights involved, say on the ground of inordi- 
nate delay as in the instant case. He further 
submits that even in proceedings which re- 
main suspended the interlocutory order or in- 
junction must also remain suspended. 


38. Now it is important to bear in mind 
that what stands suspended is a pending pro- 
ceeding for the enforcement of the funda- 
mental rights mentioned in the Presidential 
Order. The question of enforcement of the 
relevant fundamental rights would only arise 
if in fact it is established that there is a 
violation of any of the said fundamental 
rights, 

89. In this connection it is worthwhile to 
note that under Art. 226 of the Constitution, 
notwithstanding anything in Art. 82, every 
High Court shall have power, throughout the 
territories in relation to which it exercises juris- 
diction. to issue to any person or authority, 
including in appropriate cases any Govern- 
ment, within these territories directions, 
orders or writs including writs in the nature 
of hebeas corpus, mandamus, prohibition, quo 
warranto and certiorari, or any of them, for 
the enforcement of any of the rights confer- 
red by part III and for any other purpose. 

40. This Art. provides that the High 
Court has power to issue writs for the en- 
forcement of all the rights conferred by 
Part III and for any other purpose. It is need- 
less to say this power of the High Court to 
issue the Writs is nowhere sought to be taken 
away by the order of the President, What is 
taken away by the first part of the order as 
has been held by the Supreme Court is the 
locus standi of a person to move the Court 
for enforcement of his fundamental rights 
mentioned in the order of the President. So 
also pending proceedings which are sought 
to be suspended are the proceedings for the 
enforcement of the fundamental rights men- 
tioned in the order of the President. In other 
words, what is suspended is the enforcement 
of the fundamental rights mentioned in the 
order even in respect of the pending pro- 
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ceedings. The stage of enforcement would 
only arise if after an inquiry it is found out 
that the petitioner has in fact proved the 
violation of his fundamental right, and it 
may be said at that stage only that having 
regard to the fact that the proceeding is for 
the enforcement of the fundamental right 
which stands suspended the court could not 
issue a writ which it could have otherwisa 
issued. 


41. Now, while interpreting the order of 
the President one should: not ignore the ob- 
ject with which the order is passed. Art. 852 
provides that if the President is satisfied that 
a grave emergency exists whereby the secu- 
rity of India or of any part of the territory 
thereof is threatened whether by war or ex- 
ternal aggression or internal disturbance. he 
may by Proclamation, make a declaration to 
that effect, 


42. Art. 359 provides for the suspension 
of the enforcement of the rights conferred 
by Part III during emergencies, as the margi- 
nal note shows. 

43. The first part of the article and the 
order of the President which is drafted in 
terms of this Article, declares that no person 
shall have a right to move any Court for the 
enforcement of the fundamental rights men- 
tioned in the order. The’ object evidently is 
that having regard*to the grave emergency 
which threatens the security of India or any 
part thereof, it was thought necessary that 
the State should be free to carry on its acti- 
vities without the impediment: of the citizens 
enforcing their fundamental rights by ap 
proaching the High Court under Art. 226 or 
the Supreme Court under Art. 32 of the Con- 
stitution. Surely the Constituent Assembly 
could not have been unaware of the fact that 
when the emergency is proclaimed and the 
President issues an order in exercise of the 
powers mentioned in Art. 359 (1), several 
writ petitions would be pending in the High 
Courts and the Supreme Court and interim 
stay orders and injunctions would have been 
issued in most of these cases. It is not un- 
likely that as a result of the stay orders and 
injunctions issued in those pending proceed- 
ings, many important projects like the con- 
struction of roads, railways or bridges which | 
are so essential for the safety and security of | 
the nation or the nation-building projects like 
construction of dams and canals and town 
planning etc. have been held up. Could it 
have been the intention of Constituent As- 
sembly that while pending the emergency 
nobody should have a right to move the 
Court for the enforcement of the fundamen- 
tal rights mentioned in the order of the Pre- 
sident but during that very emergency th 
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State should be helpless to proceed with the 
projects of national importance involving 
national safety and progress because of the 
injunctions and stay orders which might have 
been issued in the proceedings which were 
already pending when the order of the Pre- 
sident was passed? After all we have to con- 
sider the provisions of a Constitution. This 
is not a document which could be interpreted 
like a text book with the help of a diction- 


ary. It is always essential to bear in mind the 


object with which the Constituent Assembly 
enacted the provisions of Art. 359 (1) and the 
President issued the orders acting under the 
said Article, If the interpretation which is 
sought to be put by Mr. Paranjpe on pending 
‘proceedings is to be accepted it would make 
the very purpose of Art. 359 (1) nugatory. 


44, Again we are also unable. to agrea 
that merely because there is an allegation in 


the petition abou: the: infringement of any . 


of the fundamental rights mentioned in the 


‘|Presidential Order, the Court has to accept- 


that ipse dixit as an automaton and stay its 
hands. It would be too much to hold that the 
Constituent Assembly intended that notwith- 
standing the fact that the allegation may be 
frivolous, or that the petition in liable to be 
dismissed in limine on the ground of laches 
as being hopelessly barred by time with no 
reasonable explanation for the delay, or on 
the ground of suggestio falsi and suppressio 
veri. or on the ground of res judicata, it 
should be kept pending with the interim 
orders of stays and injunctions granted there- 


in, with full force during the period mention- . 


jed in the President’s order. It therefore ap- 


‘|pears to us that what shall remain suspend- 


ed is the pending proceeding which in truth 
and substance is for the enforcement of the 
rights mentioned in the Presidential Order 
and not the enquiry about the existence or 
otherwise of such rights. It further appears 
to us that it could never have been intended 


that the proceedings which are liable to be, 


dismissed in limine on one or the other 
grounds just mentioned by us or as may be 
urged by the State should also be kept pend- 
ing during the period mentioned in the Pre- 
sidential Order. 


45. Now there are two likely interpreta- 
tions of the Presidential Order as far as pend- 
ing proceedings are concerned. One. interpre- 
tation is that the moment there is a mention 
of a breach of fundamental right mentioned 
in the Presidential Order, the petition must 
be kept pending untouched, and the stay and 
interim orders which might have been passed 
must remain- in force, as is contended by 
Mr. Paranjpe. There is no doubt in our mind 
that the Parliament could never have intend- 


+ 


ed that even while the pending proceeding is 
kept suspended, the interim orders and stays 
secured by .the petitioners in the said pro- 
ceedings should remain alive and in_ full 
force. ' 


46. The other possible interpretation of 
the order in our opinion and a better inter- 
pretatioù would be that what was intend- 
ed to be suspended was not the inquiry into 
or adjudication of the alleged infringement 
of the fundamental rights mentioned in the 
Presidents order but the actual enforcement 
of that right by issuing a writ. This interpre- 
tation which we are trying to put would not 
cause any hardship either to the citizen or to 
the State. For instance, once it is held as we 
do, that what is barred-is the order enforcing 
the fundamental right but not the adjudica- 
tion, it should be easy to see that the Court © 
can proceed to hear the petition on merits 
and find out if in truth and substance it is 
a proceeding for enforcement of a funda- 
mental right. If as happens in many cases, 


the petitioner has a- good case even other- 
wise than on his claim based on the viola- 


tion of fundamental right, he may as well 
give. up his contention .founded on funda- 
mental right and prosecute that application 
to a conclusion. Similarly it should be equally 
possible for the respondents as we have 
pointed out earlier, to. show that:in fact the 
petition is liable to be dismissed in limine 
either on the ground of laches or res judicata 
or on the ground of suggestio falsi and 
suppressio veri or on any other ground, The 
State may also prove that the so-called in- 
fringement of a fundamental right is only a 
frivolous allegation and that in fact there is 
no such violation. In such a case no injustice 
would be done if the petition is disposed of 
and the rule is discharged. 


47. We may take up another instance 
where the petitioner in fact at the time of 
the enquiry proves that there is an infringe- 
ment of a fundamental ` right and that he 
cannot hope to get the rule made absolute 
except on that ground alone. In our opinion 
it is only such proceedings which are inten- 
ded to be attracted by the second part of the 
Presidential Order suspending the pending 
proceedings. 


48. When we mentioned this approach 
of ours to the interpretation of the Presi- 
dential order concerning the pending pro- 
ceedings and invited Mr. Paranjpe to point 
out the drawbacks in the view we are tak- 
ing he submitted firstly that the view we are 
taking would be inconsistent with the obser- 
vations of the Supreme Court in paragh. 13 . 
of Makhan Singh’s case, (AIR 1964 SC 381) 
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. that the consequences of the Presidential 
order may be that any proceedings which may 
be pending at the date of the order remain 
suspended during the time the order is in 
force and may be reviewed when the order 
ceases to be . operative. He also submitted 
that our view would be inconsistent with the 
observations in paragraph 80 of Makhan 
Singh’s case to the effect “It covers all rele- 
vant categories of jurisdictions of competent 
courts under which the said actions would 
otherwise normally have been entertained 
and tried.” He also submitted that the ex- 
pression “enforcement” which occurs both 
in the first part and in the second part of 
Art. 359 (1) must receive the same meaning. 
He also drew our attention to the following 
. Observations in para 257 at page 1285 of his 
Lordship Beg J. in the Habeas Corpus case, 
(AIR 1976 SC 1207) to the effect: “Indeed, 
the clear object of such a suspension seems 
to me to be that Courts should not under- 
take inquiries into the violations of the 
alleged right.” He further submitted that the 
view we are taking might affect the right of 
a petitioner to appeal to the Supreme 
Court. 


49. We are not impressed by any of 
these submissions. The observations in Mak- 
han Singh’s case, (AIR 1964 SC 381) must be 
read in the context in which they were made, 
and in particular they must be read in the 
light of the observations in Para 19 of that 
very judgment. There is no doubt that the 
expression “enforcement” which occurs twice 
in Art. 359 (1) must receive the same mean- 
ing. But it is significant to note that by the 


first part it is clear that the right of a citi- 


zen to move any court for the enforcement 
of his right itself is suspended. Therefore 
his right to approach the Court with a grie- 
vance of the infringement of the fundamen- 
tal rights is barred at the threshold and 
there is no need to consider whether thea 
allegation is frivolous or otherwise. As we 
shall presently show it is not’ the jurisdiction 
of the Court to entertain such a petition 
which is barred but it is the right of a citi- 
zen to make a grievance about the infringe- 
ment of the fundamental rights which is 
barred at the ‘threshold, and it is that locus 
standi itself which is taken away. As against 
that in a pending proceeding what is suspen- 
ded is the enforcement of that right, and 
that stage would only come when it is found 
‘on enquiry. that in truth and substance there 
is an infringement of that right. See the ob- 
servations in Makhan Singh’s case in para 19. 
If there is no infringement of the right the 
question ` of enforcement does not arise. 
Therefore, as we stated earlier; out of the 


two possible interpretations about the sus- 
pension of -the pending proceedings. we are 
of the view that the second view to which 
we have given expression appears to be the 
better view. 


50. Having expressed our views, we now 
proceed to consider the decisions of this 
Court on which reliance is placed by the 
parties. On behalf of the State, reliance is 
placed on the judgment of a Division Bench 
of this Court consisting of Chandurkar and 
Lentin JJ. ia Special Civil Application 
No. 650 of 1971, decided on 26th Mar, 1976: 
(reported in AIR 1977 Bom 855). That was 
a petition where land acquisition proceed- 
ings in connection with resettlement of the 
persons likely to be affected by the Krishna 
Dhom Project were challenged. In that case 
also it was urged on behalf of the petitioners 
that having regard to the order of the Presi- 
dent, the Court could not enquire into the 
matter nor suspend the interim stay orders. 
On the other hand, it was urged on behalf 
of the State that the Court has certainly the 
right to look into the matter to find out 
whether there is an infringement of a funda- 
mental right. The Division Bench after con- 
sidering Art, 859 (1) and the proclamation 
issued by the President of India on 27th 
June 1975 and in particular after consider- 
ing the observations of the Supreme Court 
in Makhan Singh’s case, (AIR 1964 SC 381) 
contained in paraghs. 18, 19 and 30 obser- 
ved.as under:— 


“There can be no doubt that the effect of 
the Presidential Proclamation is that in a 
pending proceeding the Court will not be 
able to make any order or issue any writ in 
order to enforce a fundamental right referred 
to in the Presidential Proclamation. That 
appears to us to be the object of a suspen- 
sion of these proceedings contemplated by 
the Presidential Proclamation. But it cannot 
be the object of the Presidential Proclama- 
tion that where a pending proceeding can 
be terminated without giving a relief 
amounting to enforcement of a fundamental 
right, the proceeding mus; still stand sus- 


z 


“The above quoted observations of the 
Supreme Court are, in our view, a complete 
answer to the contention raised on behalf of 
the petitioners that the moment the petition 
is framed as one to enforce the right under 
Art. 14 of the Constitution, it must be 
deemed to be covered by the Presidential 
Proclamation and the proceedings must be 
stayed. As pointed out by the Supreme 
Court, it is the -substance of the matter 
which -must be ascértained and the ascertain- 


` 


~ 
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ment of ‘the substance of the ‘matter. . will 
necessarily involve. some argument and. some 
discussion. This would mean that the pro- 
ceedings cannot be mechanically stayed or 
suspended: because they merely refer to a 
violation of Article. 14 of the Constitution. 
It is important to note that the observations 
of the Supreme Court indicate. that a pro- 
ceeding will fall within the sweep of 
“Art. 859 (1) “when it is shown that the said 
claims cannot be effectively adjudicated 
upon without. examining the question as to 
whether the ‘citizen is in substance, seeking 
‘to enforce any Of the said specified funda- 
mental rights.” i 

It appears to us that the use of the words 
“cannot be effectively adjudicated upon” is 
of some significance. It appears to us 
effective adjudication would ` mean that- a 
decision in favour of the petitioner was 
necessary which would have the effect of 
enforcement of the fundamental. right claim- 
ed by the petitioner. The word “enforce” 
means, as per the Random House Dictionary, 
amongst other things, “compel obedience 
to.” Thus the word “enforcement” used in 
Art. 859 (1) or in Article 226 of the Consti- 
tution contemplates an order or a proceed- 
‘ing which compels obedience in accord- 
ance with the constitutional imperative in 
Art. 14 so far as that Article is concerned. 
The effect of the Presidential Proclamation 
under Article 359 (1) is that the Court can- 
not compel the State to give effect to the 
mandate contained in Art. 14. If that was 
the object of the Proclamation and the pro- 
visions of Art. 859 (1), we fail to see how 
‘that object would in any way be frustrated 
in a given case, it is found on facts that the 
petitioner has not made out any case of 
violation of Article 14. The dismissal of a 
petition consequent on a finding that no 
breach or violation of the fundamental right 
under Article 14 has been proved will not 
amount to any breach of the terms of the 
Presidential Proclamation. On the other 
hand, if an enquiry is made to find out 
whether a breach has been established and 
the Court stays its hands in a case where 
the petitioner has been able to establish its 
breach and further to deal with the proceed- 
ings, it will then amount to suspension of 
the proceedings in compliance with 
the Presidential Proclamation. The meaning 
of the word “suspend” as given in the Ran- 
dom House Distionary is ‘to hold or keep 
undetermined; refrain from forming or con- 
cluding definitely.” The state of the proceed- 
ing when. the Court refuges to go ahead and 
issue a mandamus or a direction enforcing 


“the fundamental sight under Art, 14 even. 


that 


after it is found that the petitioner has mada 


‘-out a case in his favour for enforcement of 
that right will still be a state-of suspension 


inasmuch -as the proceedings have not con- 
cluded definitely. We are, therefore, unable 
to accept the contention . of the learned 
Counsel for the petitioners as also of Mr. 
Rane that merely. because averments alleging 
a breach of Art. 14 of the Constitution are 
made in the petition, we must adjourn the 
proceedings sine die and allow the proceed-. 
ings to pend indefinitely without even as- 


certaining as to whether the. -petitioner is 


able to make out a case of the violation of 
the provisions of Art. 14 of the Constitu- 
tion.” 

51. With respect, 'we agree with the 
above observations of the Division Bench. 

52. It also appears that a similar ques- 
tion was raised before Deshmukh J., in Misc. 
Petition No. 344 of 1974, Messrs. Bharat 
Barrel & Drum Mfg, Co. Pvt. Ltd. v. The State 
of Maharashtra, decided on 25-2-1976 (Bom). 
There also a notification of acquisition was 


‘challenged on the ground of violation of 


Art. 14 of the Constitution and it was con- 
tended that the proceedings could not be 
proceeded: with in view of the Presidential 
Proclamation of 27th June 1975 and of 8th 
Jan. 1976, suspending the right to approach 
a Court for enforcement of fundamental 
rights under the Constitution. The learned 
Judge having heard the parties came to the 
conclusion that the ‘petitioners’ alleged chal- 
lenge was no challenge. at all, but that the 
application was a frivolous one merely to 
prolong the acquisition by the State for the 
purpose of the Municipal Corporation, and 
on merits the learned Judge took the view 
that the petitioners in that case had no valid 


tight at all to oppose the acquisition and an 


attempt to resort to provisions of Art. 14 of 
the Constitution was a mere pretext to some- 
how gain.time and put off the evil day of 
acquisition. ` 

53. The latest case which is decided by 
the Court on the point and is relied upon by 
Mr, Paranjpe is the decision of Rege J.. in 
Mise. Petition No. 501 of 1975, Metro 
Theatre Bombay Ltd. v. State’ of Maharash- 
tra, decided on 13-8-1976 (Bom). That was 


a. petition under Article 226 of the Constitu- 


tion seeking for a writ of mandamus against 
the respondents directing them to withdraw 
certain notices issued to the petitioners and 


_to give sanction to the grant of a licence to- 


the Ist petitioners for the sale of mild liquor 
at their restaurant in Metro Cinema, .Bombay, 
and further directing the 2nd_ respondent to 
withdraw or cancel the said notice and to 
grant to. the Ist petitioners a licence. for the 


a, 
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sale of mild liquor. Therefore, that was a 
petition which in terms sought to enforce 
fundamental rights guaranteed by Art. 14 of 
the Constitution. ' 


54. The Court had issued a rule nisi on 
10th Apr. 1975. The Court had also at the 
time of admission granted an injunction 
against the respondents restraining them 
from taking any action in furtherance of the 
notice, and, what is more, the Court had 
also granted a mandatory injunction direct- 
ing the respondents to issue a temporary 
licence to the petitioners. Thus the petition 
was in fact pending when the President 
passed the order under Art. 859 of thé Cons- 


titution. It appears from the judgment that 


after reading the petition, the learned Judge 
thought that having regard to the Presiden- 
tial Order, the petition ought to stand sus- 
pended, But this proposal of the learned 
Judge, it appears was opposed by the res- 
pondents who relied heavily on the Division 
Bench decision of this Court in Special Civil 
Application No. 650 of 1971 viz. Chandur- 
kar and Lentin JJ., . dated 26th Mar. 1976 
(reported in AIR 1977 Bom 855) to which 
attention has already been drawn. 


55. The learned Judge posed the ques- 
tion as to what is the ambit of the court's 
power or jurisdiction under the said order 
directing the suspension of the pending pro- 
ceedings. Referring to the Division Bench 
decision, the learned Judge observed: 


“Tt is true that the Division Bench of this 
Court in its aforesaid decision relying on the 
prior decision of the Supreme Court in Mak- 
han Singh’s case reported in AIR 1964 SC 
881, has come to the conclusion as pointed 
out by the learned Counsel for the Respon- 
dents. With great respect to the leamed 
Judges, I have not been able to agree with 
the said decision. However, before 1 state 
my reason for the same, I may first state my 
views on the said question.” 

56. Proceeding thus the learned Judge 
observed, “in my view the said order has the 
effect of barring the jurisdiction of the court 
to entertain or deal with any proceedings 
wherein any of the fundamental rights men- 
tioned in the-order are sought to be enfor- 
ced.” 

57. In support of his view that the 
court has no jurisdiction to enquire into the 
merits of the pending proceedings, the learn- 
ed Judge relied firstly on the very para- 
graphs 13 and 19 of the judgment of ‘Gajen- 
dragadkar J., in Makhan Singh’s case (AIR 
1964 SC 881) which were relied upon by the 
Division Bench for the view it had taken and 
observed. “In my view with great respect to 
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the learned Judges the said ratio drawn from 
Makhan Singh’s case, on which the ultimate 
conclusion of their decision is based, do not 
appear to be justified.” 

58. Having made these observations the 
learned single judge says that in spite of his 
disagreement with the views of the Division. 
Bench, if that decision had stood by itself, 
he would have been bound to follow the 
same. However the learned single Judge ob- 
served, that having regard to certain obser- 
vations of the Supreme Court in the recent 
Habeas Corpus case, he was fortified in his 
view that the Court's jurisdiction in the 
matter of pending proceedings involving en- 
forcement of fundamental rights mentioned 
in the Presidential Order is barred and the 
court should not even undertake an enquiry 
into the violation of such alleged fundamen- 
tal right. He further observed that since the 
judgment of the Supreme Court in the 
Hebeas Corpus case, taking a contrary view 
was not available to the Division Bench of 
this Court, the said decision of the Division 
Bench cannot be considered to be good law. 


59. We have already indicated how we 
prefer the view of the Division Bench, there- 
fore, in so far as the observations of the’ 
learned single Judge based on the interpre- 
tation of Makhan Singh’s case, (AIR 1964 
SC 381) are concerned, it is unnecessary to 
repeat our views once again. It will be there- 
fore necessary to examine whether the learn- 
ed Judge was right in relying upon the 
judgment of the Supreme Court ip the 
Habeas Corpus case for coming to the con- 
clusion that the Court has no jurisdiction to 
deal with the matter, and that the Court 
should not even undertake an enquiry into 
the violation of alleged fundamental rights. 


60. It is true that in support of his view 
the learned Judge has relied upon the obser- 
vations of His Lordship the Chief Justice in 
the Habeas Corpus case. The observations 
relied upon are to this effect: (para 44 
p. 1227). 

“If Courts will in spite of the Presidential 
order entertain such applications and allow 
the detenus to enforce to siart or continue 
proceedings gr enforce fundamental rights. 
Art. 359 (1) will be nullified and rendered 
otiose.” ` 

G1. The next observations which are re- 
lied upon are that of Beg J., in para 345 at 
page 1808 and they are to this effect: 

“This further clarifies and 
that the intention behind the Presidential 
Order of 1975 was to actually affect the 
jurisdiction of Courts in which proceedings 
were actually pending, The inference from 


emphasizes 
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this feature also is that all similar proceed- 
ings in future will, similarly, be affected”. 

62. The last observations which are re- 
lied upon are also of Beg J., in para 257 at 
page 1285 which are to this effect:— 


“Art. 859 is very clear on the point. There 


remains no right, for the time being to an - 


enquiry into conditions which may enable a 
party fo secure release in assertion of rights 
guaranteed either by Art. 21 or by other arti- 
cles whose “enforcement” is suspended. In- 
deed, the clear object of such a suspension 
seems to me to be that Courts should not 
undertake inquiries into the violations of the 
alleged right.” 

68. By relying on these observations the 
learned Single Judge came to the conclusion 
that the court’s jurisdiction in the matter of 
pending proceedings involving enforcement 


of fundamental rights mentioned in the Pre-- 


sidential Order is barred and the Court 


should not even undertake an enquiry into - 


the violation of ‘such alleged fundamental 
right. In other words it would appear that 
the learned Judge relied upon certain obser- 
vations in Makhan Singh’s case (AIR 1964 
SC 381) and on the above observations of 
their Lordships of the Supreme ~ Court ' for 
taking the view he did. But then a perusal 
of the judgments in Makhan Singhs case 
and the Habeas Corpus case would show 
that the inference is not correct. In the first 
place what was involved in Makhan Singh’s 
case was the right to move the Court for en- 
forcement of the fundamental rights.. Earlier 
also a similar question was involved before 
the Supreme Court in Mohan Choudhury’s 
case, (ATR 1964 SC 178) and the Court had 
held that a person has no locus standi -to 
move the Court and the Supreme Court had 
in terms held that by the Presidential Order 
it. is the petitioners right to move the Court 
but not the Court’s power or jurisdiction un- 
der Art. 82 which had been suspended dur- 
ing the operation of the emergency. with the 
result that the petitioner had no locus standi 
to enforce his right if any, during the emer- 
gency. à 

64. Adverting to the decision of the Su- 
preme Court in the Habeas Corpus - case, 
(AIR 1976 SC 1207) tbat was also a case in 
which the first part of the order viz, the 
right to move the Court for enforcement of 
the fundamental rights was involved. His 
Lordship Ray C. J., has observed as under 
in para 84 at page 1224:— 

“Tt is incorrect to say that the jurisdiction 
and powers of this Court under Article 32 
and of the High Courts under Art. 226 are 
virtually abolished by the Presidential Order 
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without any amendment of the Constitution. 
No amendment of the Constitution is neces- 
sary because no jurisdiction and power either 
of this Court or of the High Court is taken 
away. When a Presidential.Order takes away 
the locus standi of the detenus to move. any 
Court: for the enforcement of fundamental 
rights for the time being, the jurisdiction 
and powers of this Court and of the High 
Courts remain unaltered,- Art. 359 (1) is not 
directed against any court. It is directed 
against an individual and deprives him of 
his locus standi.” 

65. Again, Chandrachud J,, in para 434 
at page 1829 has observed as under:— 


“It is also not correct to say that any par- 


ticular interpretation of Art. 359 (1) will 
mean the abolition of the jurisdiction and 


power of the Supreme Court under Art. 32 
and of the High Courts under Art. 226 of 
the Constitution. The true implication of the 
Presidential Order is to take away the right 
of any person to move any court for the en- 
forcement of the rights mentioned in the 
Order. In strict legal’ theory the jurisdiction 
and powers of the Supreme Court and the 
High Courts remain-the same as before since 
the Presidential Order merely takes away the 
locus standi of a person to move these 


‘Courts for the enforcement of certain funda- 


mental rights during the operation of the 
Proclamation of Emergency.” 


66. - It.may be mentioned that in support 
of that view, reference was made to the de- 
cision of the Supreme Court in Mohan 
Choudhury’s case, (AIR 1964 SC 178) also. 

67- Bhagawati J., has observed as under 
in para 556 at page 1383:— 

“To my mind, it is clear that if a petition 
or other proceeding in Court seeks to enforce 
a positive legal right conferred by some legis- 
lation, it would not be barred by the Pre- 
sidential Order .... Of course, this does not 
mean that whenever a petition for a writ of 
habeas corpus comes before the Court, it 
must be rejected straightway without even 
looking at the averments made in it. The 
Court would have to consider whether the 
bar of the Presidential Order is attracted and 
for that purpose, the Court would have to 
see whether the order of detention is one 
made by an authority empowered to pass 
such an order under the Act; if it is not, it 
would not be State action and the petition 
would not be one for enforcement of the 
right confered by Article 21.” 

Tuesday, October 12, 1976, 

68. Thus it will be seen that as just 
pointed out while Their Lordships the Chief 
Justice, Chandrachud J. and Bhagwati J. 
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have in terms held relying on the decisions 
in Mohan Choudhury’s case, (AIR 1964 SC 
178) and Makhan Singh’s case (AIR 1964 SC 
881) that it is the locus standi of the peti- 
tioner to move the Court for habeas corpus 
which is suspended and not the jurisdiction 
of the Court as such, His Lordship Beg J.. 
however, while agreeing with the majority 
view of the other learned Judges that the 
Presidential Proclamation takes away the 
locus standi of a petitioner to move the 
Court for a habeas- corpus has observed in 
para 316, at page 1299 as under:— 

“It is true that the Presidential Order of 
1975, like the Presidential Order of 
1962, does not suspend the general power 
of this Court under Art. 32 or the general 
powers of High Courts under Art. 226, but 
the effect of taking away enforceability of 
the right of a detenu to personal freedom 
against executive authorities is to affect the 
locus standi in cases which are meant to be 
covered by the Presidential Order. Courts, 
even in Habeas Corpus proceedings, do not 
grant relief independently of rights of the 
person deprived of liberty.” 

69. What is more, His Lordship Beg J., 
even in respect of the matters covered by 
the first part of the Order suspending the 
right to move the Court for enforcement of 
the fundamental rights mentioned in the 
Presidential Order has stated that the Court 
shall have to make some enquiry inasmuch 
as His Lordship has observed in para 400 at 
page 1820 as under:— 

“A prima facie valid detention order, that 
is to a say, one duly authenticated and pas- 
sed by an officer authorised to make it, re- 
cording a purported satisfaction to detain 
the petitioner under the Maintenance of In- 
ternal Security Act, which is operative either 
before or after its confirmation by the Go- 
vernment, is a complete answer to a petition 
for a Writ of Habeas Corpus. Once such an 
order is shown to exist in response to a 
notice for a Writ of Habeas Corpus, the High 
Court cannot inquire into its validity or vires 
on the ground of either mala fides of any 
kind- or of non-compliance with any provi 
sion of the Maintenance of Internal Security 
Act in Habeas Corpus proceedings.” 

70. We may also observe in this connec- 
tion that other learned Judges who have de- 
finitely held that the jurisdiction of the court 
is not barred by the’ Presidential Order 
issued under Art. 859 (1), have also taken 
the view that the Court has power to make 
an enquiry into the matter and not to. dis- 
miss the petition merely because it happens 
to be a petition. for enforcing the writ 
habeas corpus. eE i 


i. S 
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'71. Chandrachud J., in para 477 at page- 
1343 has observed as under:— ; 

“So long as the statutory prescription cań 
be seen on the face of the order to have 
been complied with, nọ further inquiry is 
permissible as to whether the order is vitia- 
ted by legal mala fides.” 


72. Bhagwati J., has observed in para 556 
at page 1383 as under:— 


“Of course, this does not mean that when- 
ever a petition for a writ of habeas corpus 
comes before the Court, it must be rejected 
straightway without even looking at the 
averments made in it. The Court would have 
to consider whether the bar of the Presiden- 
tial Order is attracted and for that purpose 
the Court would have to see whether the 
order of detention is one made by an autho- 
rity empowered to pass such an order under 
the Act; if it is not, it would not be State 
action and the petition would not be one for 
enforcement of the right conferred by Arti- 


73. It would thus appear from a scrutiny 
of the judgment of the Supreme Court in 
the Habeas Corpus case that Their Lordships 
have approved the decision in Mohan Chou- 
dhury’s case, (AIR 1964 SC 173) and Mak- 
han Singh’s case, (AIR 1964 SC 881) that 
what is barred by the Presidential Order is 
not the jurisdiction of the Court bu; the 
locus standi of the petitioner to move the 
court for enforcement of the fundamental 
tights mentioned in the order of the Presi- 
dent. It is further held as we have pointed 
out that to the extent indicated by Their 
Lordships an enquiry is certainly possible 
and ought to be made to decide the question 
as to whether in fact the petition raises a 
question of the infringement of the funda- 
oe rights mentioned in the Presidential 

rder. 


74. In this connection it is important to 
bear in mind that a judgment of the Su- 
preme Court or of any Court as a matter of 
that is not to be read as if it is a statute 
In making that observation we are only 
quoting the observations of His Lordship 
Chandrachud J.. in paragraph 471 of the 
judgment in the Habeas Corpus case. Again, 
while dealing with certain observations made 
by the Supreme Court ia Makhan Singh's 
case, (AIR 1964 SC 881) about the possible 
pleas available to a detenue, which were 
pressed before Their Lordships in the 
Habeas Corpus case, (AIR 1976 SC 1207) 
Bhagwati J. in para 546, page 1877 has ob- 
served as under:— 

“Now, at first blush, these observations de 
seem to support the. contention of -the 
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detenus. But there are two, very good reasons - 


why I do not think these observations can 
be of much help in the determination of the 
question before us. In the first place, the 
question as to what were the other pleas 
available to a detenu in challenging the lega- 
lity or propriety of his detention, despite the 
Presidential Order dated 8rd Nov. 1962, was 
not in issue before the Court and did not 
fall to be decided and the aforesaid observa- 
tions made by the Court on this question 
were., therefore, clearly obiter. These obser- 
vations would undoubtedly be entitled to 
great weighit, but, as pointed out by this 
Court in Madhav Rao Jiwaji Rao Scindia 
v. Union of India, (1971) 3 SCR 9: 
1971 SC 580) “an obiter cannot take the 
place of the ratio. Judges are not oracles.” 
These observations do not, therefore, have 
any binding effect and they cannot be re- 
garded as conclusive on the point.” 

75. We are aware that these observations 
were made by Their Lordships of the Su- 
preme Court while dealing with the earlier 
judgments of the Supreme Court and 
that those observatioùs have no appli- 
cation so far, às the binding nature 
of the obiter observations of the Su- 
preme Court on the High Courts and other 
Courts is concerned. But then what is obser- 
ved by His Lordship thereafter is of signi- 
ficance to us as laying down the guidelines, 
for interpreting any ‘judgment 
be cited before a Court. His Lordship has 
observed as under:— 

“Moreover, it must be remembered that 
when we are considering the observations of 
a High Judicial authority like this Court, the 
greatest possible care must be taken to relate 
the observations of a Judge to the precise 


issues before him and to confine such obser-’ 


vations, even though expressed in broad 
terms, in the general compass of the quès- 
tion before him, unless he makes. it clear 
that he intended his remarks to have a 
wider ambit. It is not possible for judges 
always to express their judgments so as to 
exclude ‘entirely the risk that in some subse- 
quent case their language may be misapplied 
and any attempt at such perfection of ex- 
pression can only. lead to the opposite result 
of uncertainty and even obscurity as regards 
the case in hand, .. It was pointed out by the 
House of Lords as far back as 1901 in Queen 
v. Leatham, 1901 AC 495 “Every judgment 
must be read as applicable to the particular 
facts proved, or assumed to be proved, since 
. the generality of the expressions -which may 
be found there are not intended to be expo- 
ŝition of the whole law, but are governed 
and qualified by the particular facts- in 


-arose for decision.” 


(AIR: 


which may. 


` pus case on which he has placed 


which such expressions’ are to be found.” 


` This Court had also occasion to point ‘out in 


the State of Orissa v. Sudhansu Sekhar Misra 


(1968) 2 SCR ‘154: (AIR 1968 SC 647) that 


the observations in a judgment. must be 
“only in the context of the question that 
It would not- be right, 
as observed by this Court in Madhav Rao 


. vy. Union of India, (AIR 1971 SC 530) “to 


regard a word, a clause or a sentence occur- 
ring in a judgment of this court, divorced 
from its context as containing a full exposi- 
tion of the law on a question” particularly 
“when the question did not even fall to be 
answered in that judgment.” 


76. Having regard to the ee guideli- - 


‘nes laid down by His Lordship for interpret- 


ing and understanding the judgments of the 
Supreme Court, it would be always essen- 


_ tial to consider as to what exactly was the 


point which Their Lordships were called 
upon to decide ang what their decision 
thereon is. Judged. fn that light all that has 
been held either in Mohan Choudhury’s case, 
(AIR 1978 SC 173).or in Makhan Sings 
case, (AIR 1964 SC 381) and in the recent 
Habeas Corpus case is that a person has no 
locus standi to move the Court for a writ of 
habeas corpus during the period the order 
of the President is in force. It is nowhere 
held in any of these cases that the Court 


has no. jurisdiction to deal with the matter. 


If at all, 1 has been in terms held that the 
jurisdiction of the Court to issue writs is not 
taken away. Again, in none of these cases 
decided by the Supreme Court so far, the 


, question -of interpretation of the second part 


of the Ordinance about pending matters 
with which we. are concerned in this petition 
was required to, be considered and decided. 
upon. Having regard to that position with 
great respect we are unable to agree with 
the learned Single Judge (Rege J.) when he 
took the view that in the view he was taking 
that the court has no jurisdiction to inquire 
into a petition pending on the date of the 
order of the President he is fortified either 
by the decision of the Supreme Court in 
Makhan Singh’s case or by the observations 
of Ray C. J. and Beg J., in the Habeas Cor- 
reliance. 
That being so the learned Judge was _ also 
not right in coming to the decision that the 
view of the Supreme Court is contrary to the 
view taken by the Division Bench consisting 
of Chandurkar and Lentin JJ. in Special 
Civil Application No. 650 of 1971 decided 
on 26th Mar. 1976 = (reported in ATR 1977 
Bom 355) andjthatthe said decision of the 
Division Bench cannot be considered to be 
good law. Differing therefore from the learned 
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Single Judge, we hold that the view taken 
by the Division Bench in Special Civil Ap- 
plication No. 650 of 1971 is not inconsistent 
with the decision of the Supreme Court 
either in Makhan Singh’s case or in the 
Habeas Corpus case (AIR 1976°SC 1207). 
In our view, therefore, the decision of the 
Division Bench is still good law, but we 
would however like to add, as pointed out 
by us earlier, that the scope of the enquiry 
which is permissible under the second part 
of the order of the President in respect of 
pending matters is still wider in the sense 
that that provision would not affect the 
jurisdiction of the Court to dismiss a pend- 
. ing petition if on a perusal of the petition 
and the return filed by the respondents, it 
appears that the petitioner has moved the 
Coury after an inordinate delay for which he 
has no reasonable explanation or that the 
petition is frivolous on the face of it or that 
it suffers from suggestio falsi and suppressio 
veri or raises a question of fundamental 
right by attacking the provisions of a section 
or statute the validity of which has been 
already pronounced by the Supreme Court 
or on the ground of res judicata. 


77. That leads us to the next important 
point which is urged before us viz. what is 
to be done about the interlocutory stay 
orders or injunctions which have been issued 
prior to the proclamation of the Order of 
the President under Art. 859 in respect of 
cases where on an enquiry it is found that 
there is a breach of one or the other of the 
fundamental rights referred to in the two 
Presidential Orders issued under Art. 359 of 
the Constitution. Since such a proceeding to 
enforce the fundamental right by the issue 
of an appropriate writ has to be kept sus- 
pended tii the expiry of the period men- 
tioned in the Presidential Order, it would 
automatically follow that the interlocutory 
orders which might have been issued in such 
petitions though issued prior to the date of 
the Presidential Order have got to be evi- 
dently suspended as otherwise the very ob- 
ject of suspending such proceedings would 
be frustrated. Evidently the intention of the 
Parliament was that during the period of 
emergency the State must be free to cary 
on its activities in the larger interests of the 
nation without any fetters or impediments 
by the citizens getting the State’s proposed 
activities stayed by the Court either by stay 
jorders or injunctions. It is inconceivable that 
jwhen the main proceeding for enforcement 
of the fundamental rights mentioned in the 
Presidential Order is itself kept suspended 
lany interlocutory order issued in that pro- 
iceeding could still continue to be operative. 





That would make the very object of the pro- 
clamation of the President and the provisions 
under Art. 359 of the Constitution nugatory. 


78. In this connection we agree with 
respect, with the decision of the Division 
Bench of the Patna High Court in Kailash 
Pati Singh v, State of Bihar, AIR 1976 Pat 
248. The learned Judges in para 6 of the 
judgment have observed as under:— 


“The word ‘suspended’ used in Art. 359 
(1) cannot be interpreted to mean only stay- 
ing the proceedings. There is difference be- 
tween- the effect of an order suspending a 
proceeding and the effect of an order of 
merely staying the proceedings. In Art. 359 
(1), instead of the word ‘suspended’ if the 
word ‘stayed’ had been used, then any such 
proceeding where such right is enforced had 
to be stayed. However, if the proceedings 
pending before this Court, where such right 
is enforced, is to remain suspended due to 
the Presidential Order, then even the order 
of stay which is only ad interim.in nature 
and is to continue during the pendency of 
the proceeding will also be deemed to be 
suspended. The matter may be different, if 
some final judicial order had been passed. 
kt is well known that any order of stay 
which is to continue during the pendency of 
a proceeding before the High Court cannot 
be ‘considered to be a final order.” 


79. It is true that the learned single 
Judge (Rege J.) expressed his inability to 
agree with that decision and on ‘the other 
hand he preferred to follow the decision of 
a single Judge in Jagadish v. Union of India, 
AIR 1976 Cal 17. The learned single Judge 
whose view has prevailed with Rege J., has 
observed as under: 

“In view of the aforesaid proclamation it 
was contended that inasmuch as in this case 
the enforcement of the right conferred un- 
der Article 14 of the Constitution was invol- 
ved the proceeding should remain suspended 
and in the premises the interim order must 
necessarily continue. The position seems to 
be rather unfortunate because in this case 
there was an interin order and the effect 
would be that the interim order would con- 
tinue so long as the emergency continues or 
until the. proclamation is revoked, though 
the examination of the ‘question which was 
possible because the matter is ready for 
hearing, might have revealed that the pro- 
ceedings under the notice were valid. In 
numerous cases (sic) under Art. 14 are invol-’ 
ved and while new applications or cases 
where Article 14 is resorted to are no lon- 
ger possible during the continuance of the 
emergency, the persons wha have obtained 
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Rules ur orders of injunction prior to the 

27th of June, 1975 would continue to enjoy 

those injunctions without the Court’s having 

the opportunity to examine the validity or 

the propriety of the said orders simply be- 

_ cause the questions under Article 14 are in- 
volved in those applications........ K 


80. Furtheron in the next para the learn- 
ed single Judge of the Calcutta High Court 
.has observed:— 


“In order to facilitate the disposal of these 
orders of injunctions obtained against the 
fiscal authorities, the authorities should con- 
sider whether it is desirable that Art. 
(1) of the Constitution should be amended. 
The result of the proclamation made under 
Article 359 of the Constitution and the 
order issued by the President seem to_ be 
that the orders of injunction would continue 
until the emergency is revoked. That might 
not be what was desired.” 


81. With great respect. in spite of the 
view that the result contemplated by the 
learned Judge was not desired, the learned 
Judge has taken the view which he has and 
it is this view which has prevailed with the 
learned single Judge of this Court. I~ may 
be mentioned that there is no discussion in 
the judgment of the learned single Judge of 
the Calcutta High Court for taking the view 
he has done. On the other hand, the Division 
Bench of the Patna High Court in Kailash 
Pati Singh’s case, (AIR 1976 Pat 248) has 
come to its decision referred to above, after 
detailed discussion of the observations of the 
Supreme Court in paragraph 18 of Makhan 
Singh’s case, (AIR 1964 SC 381). In fact the 
judgment of the learned single Judge of the 
Calcutta High Court in Jagadish’s case (AIR 
1976 Cal 17) was also relied upon before 
them on behalf of the petitioner. But the 
learned Judges for very good reasons refus- 
ed to consider that decision as good law, 
In fact they expressed their surprise as to 
how if the proceeding pending before the 
Court is to remain in moratorium or under 
a blanket ban, the interim order passed in 
the same proceeding which is to continue 
during the pendency of the proceeding can 
remain in force. 


82. We may also mention that the deci- 
sion of the single Judge of the Calcutta 
High Court was also cited before the Divi- 
sion Bench of Chandurkar and Lentin JJ. 
which decided Special Civil Application No. 
650 of 1971 = (reported in AIR 1977 Bom 
855) and the learned Judges, in our opinion, 
rightly observed that they were unable to 
agree with the view taken by the learned 
single Judge of the Calcutta High Court 
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With respect, even on that point we are in 
agreement with the decision of the Division 
Bench and also the decision of the Patna 
High Court. We cannot agree with the view 
of the learned single Judge of the Calcutta 
High Court on the point of the continuance 
of the stay or injunction orders even during 
the period when the main proceeding stands 
suspended in view of the Presidential Orders 
issued under Art. 359 (1) of the Constitution. 


83. In the result, in our opinion, the 
learned single Judge of this Court (Rege J-) 
was not right in the view he has taken either 
about the scope of the enquiry to be made 
by the Court in pending proceedings or 
about the helplessness of the Court in the 
matter of injunctions or stay orders which 
were issued prior to the coming into force 
of the order of the President. 


84. Our conclusions therefore are that 
the decision of the Division Bench of this 
Court consisting of Chandurkar and Len- 
tin JJ. in Special Civil Application No. 650 
of 1971 = (reported in AIR 1977 Bom 355) is 
still good law in spite of the decision of the 
Supreme Court in the Habeas Corpus case, 
(AIR 1976 SC 1207) and in respect of mat- 
ters which were pending on the date of the 
order of the President involving the alleged. 
infringement of the fundamental rights men- 
tioned therein, an enquiry is certainly possi- 
ble to the extent indicated by the Division 
Bench and also to the extent which is indi- 
cated by us. It is not every petition contain- 
ing an allegation of a breach of a fundamen- 
tal right mentioned in the order of the Pre- 
sident which needs to be suspended without 
taking into consideration the allegations in 
the petition and the returns which are filed 
and to the extent indicated by us, the court 
has every jurisdiction to dispose of the writ 
petitions, With regard to stay orders or in- 
junctions issued in the pending proceedings 
prior to the coming into force of the Presi- 
dential Order under Art. 859 (1), if it is 
found on enquiry on perusal of the case and 
the returns that the proceeding has to be 
kept suspended during the period mentioned 
in the order of the President, the stay orders 
or injunctions issued in the said petition shall 
have to be simultaneously suspended. 

85. Since we have -taken the view that 
this petition suffers from the vice of inordi- 
nate delay of about five years which has not 
been explained the petition is dismissed with 
costs and the rule is discharged. 


Petition dismissed. 
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TULZAPURKAR Ag. C. J., . 
CHANDURKAR AND SHAH, JJ. 

Shripatrao Dajisaheb Ghatge and an- 
other, Petitioners v. The State of Maha- 
rashtra and another, Opponents, 

Special Civil Applns, Nos. 5377 of 1976, 
1880 of 1973, 1428 and 1703 of 1975, D/- 
22-4-1977. 

(A) Constitution of India, Art. 227 (as 
amended by Constitution (42nd Amend- 
ment) Act, 1976) — Power is both judi- 
wial and administrative. 


The contention that the amended Arti- 
cle 227 retains with the High Court only 
administrative superintendence over all 
courts subject to its appellate jurisdiction 
must be rejected. On a true and proper 
construction of the language employed in 
the amended Art. 227 it is clear that 
superintendence which every High Court 
is said to possess over all courts subject 
to its appellate jurisdiction under sub- 
art. (1) includes judicial superintendence 
or judicial supervision. Under sub-arti- 
cle (1) it has been generally provided that 
every High Court shall have superintend- 
ence over all courts without specifying 
whether it is administrative or judicial 
which ordinarily would mean superintend- 
ence of both kinds’ and this is made 
amply clear in sub-art, (5) according to 
which power of superintendence has 
been conferred upon the High Court to 
question any judgment of any inferior 
court provided that such judgment is 
otherwise subject to either appeal or re- 
vision to the High Court and it is obvious 
that judgments can be questioned judi- 
cially and not administratively. In other 
words, it is plain that judicial supervi- 
sion over inferior court’s judgments is 
contemplated by sub-art. (5). It will 
further appear clear that under sub-arti- 
cle (5) some limitation or restriction is 
placed upon the High Courts judicial 
supervision or superintendence over the 
judgments of any inferior court, in that 
such judicial supervision or judicial 
superintendence would be available to the 
High Court only in cases where such 
judgments are otherwise subject to an 
appeal or revision but such a limitation 
Or restriction re-emphasises the fact that 
the superintendence spoken of by the 
amended Art. 227°(1) includes judicial 
supervision or judicial superintendence. 

(Paras 6 and 7) 
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S. D. Ghatge v.: State (FB) 


ATR. 


.. (B) Constitution. of India, Art. 227 — _ 
Article is not merely procedural but con- 
fers substantive right on litigant to move 
High Court. AIR 1962 Punj 94, AIR 1951 
Bom 423 and AIR 1968 Bom 51, Distin- 
guished; AIR 1964 SC 381 and 1970 (2) 
SCR 197, AIR 1953 SC 210, AIR 1950 SC 
124, AIR 1955 SC 233 and AIR 1976 SC 
1207, Referred. (Para 11) 

(C) Constitution of India, Art. 227 (prior 
to and after Constitution (42nd Amend- 
ment) Act, 1976) — -Pending petitions — 
Must be disposed of in accordance with 
original Art. 227. (Interpretation of Sta- 
tutes), 

The amended Art. 227 has not been 
given any retrospective operation either 
by express words or by necessary in- 
tendment and the amended Article is 
clearly prospective in operation. That 
being the position and since Art. 227 is 
not procedural but confers a right of 
action on a litigant it is obvious that all 
petitions pending as on 1-2-1977 i.e, the 
date on which the amended Art. 227 came 
into force must be heard and disposed of 
in accordance with the original or un- 
amended Art. 227. (Para 13) 

It is a well established principle that 
where a statute is passed pending an 
action strong and distinct words are 
necessary to alter the vested rights of 
either litigant as they ‘stood at the com- 
mencement of the action, Applying this 
principle it will be clear that pending 
petitions under the original Art. 227 will 
not be affected by the amended article, 
inasmuch as, there are no words at all, 
much less strong and distinct words, in 
the amended Art. 227 which suggest 
either expressly or by necessary implica- 
tion that any alteration .was intended in 
the right of the petitioners to continue 
and complete their proceedings in ac- 
cordance with the Article as it stood at 
the commencement of their action. (1861) 
10 CB (NS) 179, (1885) 15 QBD 234 and 
ATR 1950 Bom 236, Ref. (Para 14) 

The principle is also well established 
that unless contrary can be shown a pro- 
vision which takes away the jurisdiction 
of a court is itself subject to implied 
saving of litigant’s right and since there 
is nothing in the amended Art. 227 to 
indicate to the contrary, the petitioners’ 
right to continue the pending petitions 
under the original Art. 227 must be held 
to have been saved. AIR 1928 Cal 640 
(FB), AIR 1957 SC 540, 1905 AC 369 and 
AIR 1943 FC 24, Rel. on. (Paras 17, 18) 

In 5. 58 of the 42nd Amendment Act, 
1976 the Parliament has made -special 
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provision with regard to pending peti- 
tions under Art. 226 and has by that pro- 
vision enacted that such pending petitions 
shall be dealt with in accordance with 
the amended Art. 226. A similar provi- 
sion in regard to pending petitions under 
the unamended Art. 227 has not been 
made. and, therefore, a reasonable infer- 
ence arises that Parliament did not in- 
fend that pending petitions under the 
original Art. 227 should be governed by 
the amended Art. 227. (Para 13) 

(D) Constitution of India, Art. 227 (as 
amended by Constitution (42nd Amend- 


ment) Act, 1976) — Power of judicial 
superintendence — Extent of — ‘Courts’ 
‘.—- Meaning, 


The expression ‘Courts’ occurring in the 
amended Art. 227 will have to be under- 
stood in its normal accepted. connotation 
especially in the absence of any defini- 
tion being given in the Constitution. The 
proposition is well settled that all Courts 
are tribunals but all tribunals are not 
Courts. The proposition in other words 
‘means that some tribunals would be 
basically courts i.e. courts in their nor- 
mal connotation while some others would 
not be courts and, therefore, it cannot be 
said that Parliament wanted to exclude 
all tribunals from the purview of the 
‘High Court’s superintendence under the 
amended Art. 227 but it can be said that 
Parliament intended to exclude only such 
tribunals as are not basically courts from 
the High ‘Courts superintendence. It 
follows that the High Court’s power of 
judicial superintendence under the amend- 
ed Art. 227 certainly covers judgments of 
all Courts meaning thereby all regular 
civil and criminal courts constituted 
under the hierarchy of courts subject to 
its appellate or revisional jurisdiction 
but also extends to tribunals, bodies or 
authorifies, whatever be their label pro- 
vided two conditions are Satisfied: (a) 
such tribunal, body or authority is basi- 
cally a Court i.e, it performs judicial 
function of rendering definitive judgments 
having finality and authoritativeness to 
bind the parties litigating their rights 
before it in exercise of sovereign judicial 

power transferred to it by the State and 
_ (b) such tribunal, body or authority is 
subject to High Court’s appellate or revi- 
sional jurisdiction. The reliance placed 
on Arts. 323A and 323B for the purpose 
of inferring an intention on the part of 


Parliament to exclude all tribunals from. 


the purview of High Court’s superintend- 
ence under the amended Art. 227 is mis- 
placed. AIR 1963 SC 874 and AIR 1965 


1977 Bom./25 XI G—I7 


S. D. Ghatge v.’ State (FB) 


- Bom, 385 


SC 1595, Distinguished; AIR 1961 SC 1669 
and AIR 1975 Bom 143 (FB), Ref. 

(Paras 22, 23, 24) 
Cases ‘Referred: Chronological Paras 
AIR 1976 SC 1207: 1976 Cri LJ 945 12 
AIR 1975 Bom 143:76 Bom LR 455 (FB) 


22 
(1970) 2 SCR 197 10 
ATR 1968 Bom 51:69 Bom LR 551° 8 
AIR 1965 SC 1595 21 
AIR 1964 SC 381: (1964) 1 Cri LJ 269 
9, 12 
AIR 1963 SC 874 21 
AIR 1962 Punj 94 8 
AIR 1961 SC 1689 22 
(1961) 2 All ER 721:-(1961) 3 WLR 39 16 
AIR 1957 SC 540 17 


AIR 1955 SC 233: (1955) 1 SCR 1104 11 
AIR 1954 SC 215 
AIR 1954 SC 240: (1955) 1 SCR 250 10 


ATR 1953 SC 210: 1953 SCR 1144 16 
AIR 1951 Bom 423 8,9 
AIR 1951 Cal 193 (SB) -> 6 
ATR 1950 SC 124:51 Cri LJ 1514 11 
AIR 1950 Bom 236 14 
AIR 1949 Bom 42 5, 6.7 
AIR 1943 PC 164: 70 Ind App 129 19 
ATR 1948 FC 24 18 
AIR 1937 Bom 153: 39 Bom LR 82 7 
AIR 1933 Bom 1:34 Bom LR 1523 7 
AIR 1928 Cal 640 (FB) 17 
(1909) ILR 32 Mad 140 18 
1905 AC 369:92 LT 738 3, 4, 15, 16, 18 
(1904) ILR 27 Mad 538 18 


(1885) 15 QBD 234:54 LJ QB 489 14 
(1875) 1 Ch D 48:45 LJ Ch 12 - 13,18 
(1861) 10 CB (NS) 179:128 RR 666 14 
(1850) 9 CB 551:1387 ER 1007 18 
In Spl. C. A. No. 5377 of 1976.:— 


H. M. Seervai and M. L, Pendse with 
S. M. Mhamane, for Petitioners; R. W. 
Adik, Advocate General ag per notice; 
M. V. Paranjpe and V. D. Govilkar with 
Sidhwa as Interveners on behalf of the 
Union of India; C. J. Sawant, Addl. Govt. 
Pleader with D. P. Hegde, Asstt. Govt. 
Pleader, for Opponent No. 1. 

In Spl. C. A. No. 1880/73 :—, 

H. M. Seervai and M. L. Pendse with 
H. D. Gole and V. A. Gangal, for Peti- 
tioners; R. W. Adik, Advocate General, as 
per notice; M. V. Paranjpe and V. D. 
Govilkar with Sidhwa, on behalf of the 
Union of India, as Interveners: D. M. 
Rane, for Opponent No. 1. . 


In Special Civil Application No. 1428/75:— 

H. M. Seervai and M. L. Pendse with 
H. D. Gole, for Petitioner; R. W. Adik, 
Advocate General, as per notice; K. H. 


-Bhabha with V. P. Tipnis on behalf of 


the Union of India as Interveners; C, JS 


* 
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Sawant, Addl. Govt. Pleader with D- P. 
Hegde, Asstt. -Govt. Pleader, zor Op- 
ponent, 

In Special Civil Application No. 1703/75:— 


H. M. Seervai with C. R. Dalvi, for 
Petitioners; R. W. Adik, Advocate Gene- 
ral, as per notice; K. H. Bhabha with 
Mr. V. P. Tipnis, on behalf of the Union 
of India, as Interveners; N., K. Iyer, for 
Respondents; Interveners appearing with 
the Court’s permission; K. K. Singhvi with 
P. K. Singhvi and B. N. Singhvi; S. J. 
Deshpande; A. V. K. Mudaliar, for the 
Nagpur Municipal Corporation, 


. TULZAPURKAR, Actg. C. J.:— These 
four petitions have been placed before 
this larger þench with a view to ascer- 
tain the impact of Art. 227 of the Con- 
stitution as amended by the Constitution 
. (42 Amendment) Act, 1976 on pending 
petitions filed under that Article prior to 
its amendment and to consider the allied 
questions that arise under the said 
amended article. Each of the four peti- 
tions has been regarded as being re- 
presentative in character of a large num- 
ber of petitions that have been filed and 
are pending in this Court since prior to 
ist February 1977, the date on which the 
amended Art. 227 has come into ferce. 

2. By Spl. Civil Application No. 5377 
of 1976 a certain decision rendered in 
appeal and confirmed in review by the 
Maharashtra Revenue Tribunal under the 
Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961 has been chal- 
lenged by the petitioners therein under 
Art, 227; the petition was filed on 9$-12- 
1976 and rule nisi and interim stay were 
granted by this Court on 14-12-1976. 
Spl. Civil Application No. 1880 of 1973 is 
directed against an order dated 21-6-1973 
passed by the Commissioner, Poona Divi- 
sion, rejecting an application made by 
the petitioners under S. 88D (1) (iv) of the 
Bombay Tenancy & Agricultural Lands 
Act, 1948, whereby the petitioners had 
sought revocation or cancellation of the 
exemption certificate granted to their 
landlord under S. 88C on 5-7-1958; the 
petition was filed under Art. 227 on 3-8- 
1973 and rule nisi and interim stay have 
been granted by this Court on 6-8-1973. 
In Spl. Civil Application No. 1428 of 1975 
the petitioners therein have challenged 
the validity and/or legality of two notifi- 
cations — Section 4 notification dated 
25-8-1969 and S. 6 notification dated 12-9- 
1972 issued under the Land Acquisition 
Act purporting to acquire the petitioners’ 





lands for public’ purpose viz. resettlement ` 


of persons likely te be affected due bo 
Krishna Dam Project under Art. 227; the 
petition has been filed on 21~6-1975 and 
rule and interim injunction have bsen 
issued by this Court on 1-7-1975. Im Spl. 
Civil Application No. 1703 of 1975 ‘the 
petitioner’s (plaintiff) suit for ‘possession 
against his tenant . under the Bombay 
Rents, Hotel and Lodging House Rates 
Control Act, 1947 was dismissed by the 
learned Judge of Small Causes Court at 
Pune on 5-6-1974 and against the dismis-~ 
sal he had fled am appeal.te the District 
Judge at Pune and the learned Assistant’ 
Judge who heard the appeal allowed the 
Same but remanded the suit bark to the 
trial Court with certain directions; the 
petitioner-plaintiff has challenged the ap- 
pellate court’s order under Art. 227 of 
the Constitution: the petition was filed on 
1-8-1975 and rule and interim stay have 
been granted by this Court on 4-8-1975. 
It is thus clear that all these four peti- 
tions filed under the unamended Art. 227 
have been admitted and are pending in 
this Court on 1-2-1977 when the amend- 
ed Art. 227 has come into force and the 
principal question that has been raised 
before us is whether the amended Arti- 
cle 227 would be applicable to or affect 
in any manner these. four and similar 
other pending petitions? If the answer 
te the first question be in the affirmative, 
the second question raised is whether 
this Court can and/or should permit the 
petitioners to amend their petitions so as 
to convert them into petitions under Arti- 
cle 226 of the Constitution? Yet another 
question raised is what is the true effect 
of deletion of the words ‘and tribunals’. 
from the original Art. 227 and addition of 
the words ‘subject to its appellate juris- 
diction’ after the words ‘all courts’ in the 
amended Art. 227(1) on future petitions 
that might be filed after ist February 
1977 under the amended Art. 2277 

3. On the principal question as tọ whe- 
ther the pending petitions {meaning peti- 
tions filed and admitted before 1-2-1977) 
under the original Art. 227 would be 
governed or affected by the amended — 
Art, 227 which has come into force on Ist 
February 1977, Mr- Seervai appearing for 
the petitioners submitted that such pend- 
ing petitions will have te be proceeded 
with, heard and disposed of by this Court 


‘undey the originai Art. 227 and the hear- 


ing and disposal of these petitions will 
not be affected in any manner by the 
amended Art. ‘227 for three or four | 
reasons; in the first place he urged thai | 
the amended Art. 227 has not been given 
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amy retrospective operation either ex- 


pressly or by necessary intendment so as. 


to apply to or govern the pending peti- 
tions, amd im the absence of such retro- 
spective operation the pending petitions 
must be dealt with and disposed of in 
accordance with the original or unamend- 
ed Art. 227; secondly, he pointed out that 
im the context of S. 58 of the 42nd Am- 
endmemnt Act, 1976 making special provi- 
sions ba regard to pending petitions under 
the original Art. 226 (where expressly it 
bas been enacted that such pending peti- 
tions shall be dealt with im accordance 
with the amended Art. 226) amd in the 
absence of similar provision in regard to 
pending petitions under the unamended 
Art. 227 it should be reasonably imferred 
that the Parliament did not intend to 
make the amended Art. 227 applicable to 
petitions filed under the original 
or mnamended Art. 227 and the intention 
was clear that such petitions should be 
governed and disposed of under the ori- 
ginal Art. 227: thirdly, he reHed upon 
S 6(e) of the General Clauses Act, 1897 
as, alsa om the principle enunciated by the 
Privy Council in the leading case of 
Colonial Sugar Refinery Ltd- wv. Irving 
reported im 1905 AC 349: and lastly, in 
the alternative, he urged that quite in- 
dependently of S. 6 of the General Clauses 
Act, such pending petitions would ‘be 
saved from the amended Article and 
would have to ke dealt with and. disposed 
of in accordance with the ariginal Arti- 
cle 22% in view of the well-settled gene- 
ral principle that, unless contrary cam be 
shown a provision which takes away the 
jurisdiction of a court is itself subject to 
an: implied saving of a litigants right and 
there is nothing im the amended Art. 227 
to indicate to the contrary. On the se- 
cond question mentioned above, he sub- 
mitted that if the Court came to the ceon- 
clusion "that the pending petitions under 
the original Art. 227 were governed by 
and, were required to be, proceeded with 


under the amended. Art. 227, it would he ` 


beth reasonable and equitable to grant 
permission to. the petitioners to amend 
theiy petitions so as te convert them, inte 
petitions under Art. 226, for, it is because 
af amendment that has been effected by 
Parliament im the original Art. 227 that 
the necessity te amend the petitions in 
the above manner could be said ta have 
arisem, for which the petitioners cannot 
be blamed; of course, he fairly conceded 
that unless the petitioners were able to 
make out a ease under Art. 226 the Court 
would not be in a position to grant any 
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relief to them, but that would be an as- 
pect touching the merits of the case which 
the Court will have to determine after 
the amendment was allowed. On the 
third question he submitted that in regard 
to future petitions the High Court will 
be able to exercise the power of super- 
intendence under the. amended Art. 227 
not only over all courts but also over tri- 
bunals, bodies or authorities provided 
Ewo conditions were satisfied viz. (i) such 
tribunal, body or authority, whatever be 
its label, was basically a court and (ii) 
such tribunal, body or authority was sub- 
Ject to High Court’s appellate or revi- 
Sional jurisdiction; in other words, the 
amended Art. 227 is not confined to exer- 
cising judicial superintendence over regu- 
lar civil or criminal courts constituted 
under the hierarchy of Courts but would 
extend to tribunals, bodies or authorities, 
who perform judicial functions of render- 
ing definitive judgments having finality 
and authoritativeness to bind the parties 
litigating their rights before them in 
exercise of sovereign judicial power 
transferred to them by the State, provid- 
ed such tribunals, bodies or authorities 
are subject to High Court’s appellate or 
revisional jurisdiction. 


4. In reply Messrs. Paranjpe and 
Bhabha, who appeared for the Union of 
India, Mr. R. W. Adik, the learned Advo- 
cate-General of Maharashtra and counsel 
for the respondents raised two or three 
contentions. In the first place, it was 
contended that the amended Art. 227 con- 
fers on the High Court only ‘administra- 
tive superintendence’ over all courts sub- 
ject te its appellate jurisdiction and the 
amendment effected in the original Arti- 
cle 227 has taken away the power of 
‘Judicial superintendence’ that had been 
conferred on the High Court by that arti- 
cle before its amendment: in other 
words. by the amendment the article has 
been brought on par with S. 224 of the 
Government of India Act, 1935 and has 
ceased to be on par with S. 107 of the 
Government of India Act, 1915 or S. 15 
of the High Courts Act, 1861 and since 
judicial superintendence has been taken 
away by the amendment with effect from 
1-2-1977, the High Court cannot exercise 
judicial superintendence even in regard to 
pending petitions because that power no 
longer exists. Secondly, it was contend- 
ed that assuming without admitting that 
the amended Art. 227 retains the power 


of judicial superintendence with the High 
Court, such power under the amended 
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article is now confined to all courts which 
are subject to High Courts appellate or 
revisional jurisdiction. and the expression 
‘all courts’ must mean regular civil or 
criminal courts constituted under a 
hierarchy of courts, that is to say, courts 
constituted, under the Bombay Civil 
Courts Act, the Presidency and Provin- 
cial Small Cause Courts Acts, the Bom- 
bay City Civil Court Act and criminal 
courts constituted under the Criminal 
P. C. and would not extend to any tri- 
bunal or authority or even a court con- 
stituted under any other enactment for 
enforcing the rights and liabilities created 
by such enactment and as such no peti- 
tion under the amended Art. 227 would 
lie against the decisions or orders of 
various tribunals like the Maharashtra 
Revenue Tribunal acting under the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948 or Maharashtra Agricultural Lands 
(Ceiling on Holdings) Act, 1961 or Maha- 
rashtra Co-operative Tribunals acting 
under the Maharashtra Co-operative So- 
cieties Act, etc. Thirdly, it was contend- 
ed that Art. 227 being merely procedural 
would normally operate retrospectively 
and cover pending petitions without ex- 
press provision being made in that behalf 
and as such absence of a provision in 
regard to pending. petitions under the 
original Art. 227 as is to be found in Sec- 
tion 58 of the 42nd Amendment Act in 
regard to pending petitions under Art. 226 
would not lead to an inference that the 
pending petitions under Art. 227 were 
not governed nor intended to be governed 
by the amended Art. 227. As regards 
S. 6 of the General Clauses Act, 1897 and 
the principle of Colonial Sugar Refinery 
Co.’s case (1905 AC 369) it was contend- 
ed that neither S. 6 nor the ratio of the 
Privy Council decision would be ap- 
plicable to the pending petitions in ques- 
tion, inasmuch as, both S. 6 as also the 
Privy Council decision deal with ‘ac- 
crued right’ or ‘vested right of appeal 
and it is such right and proceeding in 
respect thereof that are saved from the 
effect of a repealing enactment, while 
Art. 227, both in its original form as well 
as in its amended form merely con- 
ferred and confers power upon the High 
Court to exercise superintendence over 
all courts and tribunals (under the un- 
amended article) and over all courts sub- 
ject to its appellate jurisdiction (under 
the amended. article) but did not and does 
not confer any right ona litigant; in other 


‘words, since Art. 227 dealt with and deals 


with procedural rights by.way of conferring 


power of superintendence -upon- High 


Courts and not with substantive right of 


any litigant, S. 6 would be inapplicable 
and the presumption would be that the 
amended article would have retrospective 
operation and govern the hearing and 
disposal of pending petitions, 

5. At the outset it must be. clarified 
that the contention raised by Messrs. 
Paranjpe and Bhabha that the amended 
Art. 227 confers on the High Court only 
‘administrative superintendence’ over all 
courts subject to its appellate jurisdiction 
and that with effect from 1-2-1977 the 
High Court no longer enjoys any power 
of judicial superintendence in respect of 
judgments or orders of such Courts is, in 
our view, irrelevant qua the pending 
petitions filed under unamended Art. 227 
if the hearing or disposal of such peti- 
tions is to be governed not by the amended 
article but by the original Art. 227, inas- 
much ag, it was not disputed by them that 
under the original Art. 227 the High 
Court had power of judicial superintend- 
ence. However, the aspect whether under 
the amended Art. 227 judicial superin- 
tendence has been taken away and mere- 
ly administrative superintendence has 
been retained with the High Court would 
assume importance qua future petitions 
and also qua pending petitions if such 
petitions are held liable to be heard and 
disposed of in accordance with the am- 
ended Art. 227. After clarifying the posi- 
tion as above, we shall proceed to deal 
with the aforesaid contention. The ques- 
tion is whether the amended Art. 227. re- 
tains with the High Court merely ad- 
ministrative superintendence over al 
courts and takes away the High Courts 
power of judicial superintendence over 
all courts and tribunals hitherto enjoyed 
by it under the original Art. 227? Ac- 
cording to Messrs. Paranjpe and Bhabha, 
initially under S. 107 of the Government 
of India Act, 1915 both administrative as 


_ Well ag judicial superintendence had been 


conferred upon the High Court with res- 
pect to subordinate courts, but with the 
repeal of Government of India Act, 1915 
and coming into force of the Government 
of India Act, 1935, S. 224 of the latter 
Act conferred’ power of administrative 
superintendence on the High Court in 
respect of ‘all courts subordinate to its 
appellate jurisdiction’ and though under 
the’ original Art. 227 of the Constitution 
power of superintendence, both admin- 
istrative and judicial, could be said to 
havé been conferred upon the High Court 
over all courts and tribunals the amend- 
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S. 224 of the Government of India Act, 
1935 and has ceased to be on par with 
S. 107 of the Government of India Act, 
1915 or S. 15 of the -High Courts Act, 


“ 1861 and therefore under the amended 


Art. 227 the High Court has merely ad- 
ministrative supervisory powers over all 
courts subject to its appellate jurisdic- 
tion. In support of this contention re- 
lance was placed by Counsel’ upon the 
provisions of S. 107 of- the Government 
of India Act, 1915, S. 224 of the Govern- 
ment of India Act, 1935, original Art. 227 
of the Constitution and the amended Arti- 
cle 227 of the Constitution and also on 
two decisions — onè of the Supreme 
Court in Waryam Singh v. Amarnath re- 


ported in AIR 1954 SC 215 and the other . 


of this Court in Kavasji Pestonji Dalal v. 
Rustomji Sorabji Jamadar reported in 
AIR 1949 Bom 42. 


6. It is not possible.to accept this con- 
tention for two reasons, namely (a) on a 


‘true construction of the amended Arti- 


Cle 227 (5) it is clear that judicial superin- 
tendence or judicial supervision though 
limited in extent has been retained with 


the High Court along with its administra- 


tive superintendence or supervision and 
(b) the decided cases on which reliance 
has been placed do not support the con- 
tention urged. Looking at the contention 


from the construction point of view it 


will be necessary to set out the material 
parts of the amended Art. 227 being sub- 
art. (1) and sub-art. (5) thereof. These 
run thus: 

227. Power of E E E AN over all 
courts by the High Court.— 

(1) Every High Court shall have su- 
périntendence over all courts subject to 
its appellate jurisdiction. 

XXX XXX XXX 

(5)-Nothing in this article shall be con- 
strued as giving to a High Court any 


jurisdiction to question any judgment of. 


any inferior court which is not otherwise 
subject to appeal or revision. 

On a true and proper construction of the 
language employed in the aforesaid po- 
visions it will appear clear that superin- 
tendence which every High Court is said 
to possess over all courts subject to its 
appellate jurisdiction under sub-art. (1) 
includes judicial superintendence or judi- 
cial supervision. Under the sub-art. (1) 
it has been generally provided that every 
High Court shall have superintendente 
over all courts without specifying whe- 


they it is: administrative or judicial which 
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. ed Art, 227 has. been brought on ‘par with 


ordinarily would mean superintendence 
of both kinds and this is made amply 
clear in sub-art. (5) according to which 
power of superintendence has been con- 
ferred upon the High Court to question 
any judgment of any inferior court pro- 
vided that such judgment is otherwise 
subject to either appeal. or revision to the 
High Court and it is. obvious that judg- 
ments can be questioned judicially and 
not administratively. In other words, it 
is plain .that judicial supervision over 
inferior courts judgments is contem- 
plated by sub-art. (5). It will further ap- 
pear clear that under sub-art. (5) some 
limitation or restriction is placed upon 
the High Court’s judicial supervision or 
superintendence over the judgments of 
any inferior court, in that such judicial 
supervision or judicial superintendence 
would be available to the High Court 
only in cases where such judgments are 
otherwise subject to an appeal or revi- 
sion but such a: limitation or restriction 
re-emphasises the fact that the superin- 
tendence spoken of by the amended Arti- 
cle 227 (1) includes judicial .supervision or 
judicial superintendence. Secondly, _ itl © 
would not be quite correct to any that 
S. 224 (2) of the Government of India 
Act, 1935 took away from the High Court 
its judicial supervision or superintend- 
ence over all courts subordinate to it. 
But on a fair reading of that provision it 


‘will appear clear that judicial supervision 


or superintendence which was unques- 
tionably vested in the High Court over 
its subordinate courts under S. 107 of 
the Government of India Act, 1915 was 
merely limited or restricted to some ex- 
tent and was not taken away altogether 
as has been suggested by Messrs. 
Paranjpe and Bhabha and -therefore it 
would be incorrect to say that the amend- 
ed Art. 227 of the Constitution by reason 
of its being brought on par with S. 224 
of the Government of India Act, 1935 has 
the effect of taking away from the High 
Court its power of judicial supervision or 
superintendence over. the subordinate 
courts. It is’ true that in the original 
Art. 227 there was no provision similar 
to sub-s. (2) of S. 224 of the Government 
of India Act, 1935 and such a provision 
now finds a place in the amended Art. 227 
in sSub-art, (5) thereof but. by reason of 
such provision all that could be said is 
that judicial supervision or superintend- 
ence conferred upon the High Court over 
all courts subject to its appellate jurisdic- 


tion could be said to have become limited ` 
or restricted to the same -extent as it had - 
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been limited or restricted under S. 224 (2) 
of the Government of India Act, 1935. 
This position as we shall point out later 
has been clarified by the decision of this 
Court in Kavasji Pestonji Dalal’s case 
(ATR 1949 Bom 42). After all this power 
of judicial superintendence conferred by 
the amended Art. 227 is. as pointed out 
by Harries, C. J. in Dalmia Jain Airways’ 
case (AIR 1951 Cal 193) (SB) to be exerci- 
sed most sparingly and only in appropriate 
eases in order to keep the su>dordinate 
courts within the bounds of their autho- 
rity and not for correcting mere errors. 


7. Coming to the decided cases the 
position was weli settled that the superin- 
tendence conferred upon each High Court 
by 5. 107 of the Government of India Act, 
1915 included judicial superintendence by 
the High Court over its subordinate 
courts. In Emperor v. Balkrishna Hari 
Phansalkar, reported in 34 Bom LR 1523: 
(AIR 1933 Bom 1) Sir John Beau- 
mont, C. J. has observed at p. 1545 (of 
Bom LR): (at p. 4 of AIR) as under: 


“Under S. 107 the High Court has 
superintendence over all Courts for the 
time being subject to its appellate juris- 
diction, It is not disputed that rights of 
superintendence include not only superin- 
tendence on administrative pcints, but 
superintendence on the judicial side too, 
and that under its power of superintend- 
ence the High Court can correct any 
error in a judgment of a Court subject 
fo its appellate jurisdiction.” 

In Emperor y. Jamnadas Nathji reported 
in 39 Bom LR 82: (AIR 1937 Bom 158) 
Broomfield and Sen, JJ. invoked their 
jurisdiction under S. 107 to reverse a 
conviction which was wrong on the face 
of it. In that case the party who could 
have appealed had not appealed and 
therefore no application by him in revi- 
sion could be entertained by the High 
Court but in order to prevent an obvious 
miscarriage of justice the court interfer- 
ed invoking its power of judicial superin- 
tendence under S. 107. It was not dis- 
puted before us that the original Art. 227 
of the Constitution was on par with S. 107 
of the Government of India Act, 1915 
with the only difference that the power 
of superintendence under the original 
Art. 227 was extended to ‘tribunals’ in 
addition to ‘all courts’. But the original 
Art. 227 had been differently structured 
as compared to S. 107 of the Government 
of India Act, 1915, inasmuch ‘as, the 
power of superintendence had been 
divided into two parts; the first part be- 
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ing sub-art. (1) containing general power 
and the second part being sub-art. (2) 
containing enumeration of certain specifi- 
ed powers of superintendence. This differ- 
ence in the structure of the original Arti- 
cle 227 gave rise to a contention that in 
view of what was contained in sub-art. (2) 
the entire article conferred on the High 
Court merely administrative superin- 
tendence over all courts and tribunals, 
but such a contention was negatived by 
the Supreme Court in Waryam Singh’s 
case (AIR 1954 SC 215). In para. 13 of 
its judgment the Supreme Court dealt 
with the nature of superintendence under. 
the original Art. 227 of the Constitution 
in these words: 


“The material part of Art. 227 sub- 
stantially reproduces the provisions of 
5. 107 of the Government of India Act, 
1915 except that the power of superin- 
tendence has been extended by the Arti- 
cle also to Tribunals. That the Rent Con- 
troller and the District Judge exercising 
jurisdiction under the Act are Tribunals 
cannot and has not been controverted, The 
only question raised is as to the nature 
of the power of superintendence conferred 
by the Article. Reference iş made to 
Cl. (2) of the Article in support of the 
contention that this Article only confers 
on the High Court administrative superin- 
tendence over the Subordinate Courts 
and Tribunals, We are unable to accept 
this contention because Cl. (2) is expres- 
sed to be without prejudice to the 
generality of the provisions in Cl. (1).” 
“Further, the preponderance of judicial 
opinion in India was that S. 107 which 
was similar in terms to S. 15 of the High 
Courts Act, 1861, gave a power of judi- 
cial superintendence to the High Court 
apart from and independently of the pro- 
visions of other laws conferring revi- 
sional jurisdiction on the High Court.” 
The above observations therefore clearly 
Show that the power of superintendence 
that was conferred upon each High Court 
under S. 107 of the Government of India 
Act, 1915 as well as under the original 
Art, 227 of the Constitution was not 
merely administrative superintendence 
but included judicial superintendence, The 
position under S. 224 of the ‘Government 
of India Act, 1935 has been clarified by 
this Court in Kavasji Pestonji Dalal’s 
case, (AIR 1949 Bom 42) to the effect that 
all that sub-s. (2) of S. 224 did was that 
it limited or restricted judicial superinten- 
dence of High Court in respect of the 
judgments of inferior courts to a certain 
extent, namely that such judicial super- 
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intendence in respect of the judgments of 
inferior courts would be available to the 
High Court only where such judgments 
were otherwise subject to an appeal or 
Tevision to the High Court. This conclu- 
sion has been reached after considering 
the marginal notes as well as the enacting 
parts of S. 107 of the 1915 Act and S. 224 
of the 1935 Act and conflicting decisions 
of several High Courts, In para 10 of its 
judgment this is what the Division Bench 
has observed: 


“The prohibition under sub-s, (2) only 
refers to those judgments of an inferior 
Court which are not otherwise subject to 
appeal or revision to the High Court. But 
the prohibition cannot and does not apply 
to judgments which are subject to appeal 
or revision. If S. 224 (1) gave the High 
Court the power of judicial interference, 
that power obviously has not been wholly 
taken away, but it has been taken away to 
the extent of those judgments which are 
not subject to appeal or revision. In 
other words, if a judgment is subject to 
appeal or revision, it seems that the High 
Court would still have the power to in- 
terfere judicially apart from ` and over 
and above merely dealing with those 
judgments in appeal or revision.” 


Again in para 28 the Division Bench has 
observed thus; 


"Sub-s. (1) -is identical in terms with 
S. 107, Government of India Act, 1915, 
except of course with regard to the de- 
letion of Cl. (b) of S. 107, and in my 
opinion sub-s. (1) includes the power 
which existed under S, 107, Government 
of India Act, 1915, of judicial superinten- 
dence and correction. By reason of sub- 
s. (2) that power is taken away only with 
regard to judgments which are not sub- 
ject to appeal or revision.” 

In our view, the amended Art. 227, being 
on lines of S. 224 of the Government of 
India Act, 1935, must be construed as con- 
ferring power of judicial superintendence 
on the High Court qua all inferior courts 
and: insertion of sub-art. (5) therein, which 
is in pari materia the same as sub-s, (2) 
of S. 224 of the 1935 Act, would only have 
the effect of limiting or restricting the 
judicial superintendence over the judg- 
ments of inferior courts to the extent to 
which such judgments are otherwise sub- 
ject to appeal or revision tg the High 
Court. Reliance was placed on certain 
observations made by the Supreme Court 
in Waryam Singh’s case in para 13 of its 
judgment which follow the observations 
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quoted by us earlier and these are as 
follows: 

“In this connection it has to be re« 
membered that 5. 107 of the Government 
of India Act, 1915 was reproduced in the 
Government of India, 1935 as S. 224. 
Section 224 of the 1935: Act, however, 
introduced sub-s. (2), which was new, 
providing that nothing in the section 
should be construed as giving the High 
Court any jurisdiction to question any 
judgment of any inferior Court which was 
not otherwise subject to appeal, or revi- 
sion. The idea presumably was to nullify 
the effect of the decisions of the different 
High Courts referred to above. S. 224 of 
the 1935 Act has been reproduced with 
certain modifications in Art. 227 of the 
Constitution. It is significant to note that 
sub-s. (2) to S. 224 of the 1935 Act has 
been omitted from Art. 227. This signi- 
ficant omission has been regarded by all 
High Courts in India before whom this 
question has arisen as having restored fo 
the High Court the power of judicial su- 
perintendence it had under S. 15 of the 
High Courts Act, 1861 and S. 107 of the 
Government of India Act, 1915.” 

It must be pointed out that the Court’s 
decision that judicial superintendence was 
vested in the High Court wumder the ori- 
ginal Art. 227 actually rested on two 
grounds: (a) on construction the Court 
held that sub-Art. (2) did not affect the 
generality of, the provision contained in 
sub-art. (1) ‘which included judicial su- 
perintendence and (b) the preponderance 
of judicial opinion in India was that S. 107 
of the Government of India Act, 1915 
gave the power of judicial superinten- 
dence to High Court. Therefore, the de- 
cision on the point was principally based 
on construction of the article. Further, 
while elaborating the second ground on. 
which its decision rested the Court has 
observed that when S. 107 of the 1915 
Act was replaced by S. 224 in the 1935 
Act, sub-s. (2) of S. 224 was newly in- 
troduced and the idea presumably was to 
nullify the effect of the decisions of dif- 
ferent High Courts but the expression ‘the 
idea presumably was’ itself clearly sug- 
gests that that was not the definite opinion 
of the Court. It is thus clear that the two 
decisions on which reliance wag placed by 
Counsel for the Union of India do not 
support the contention urged. In our 
view, on pure construction of S. 224 (2) 
and amended Art. 227 (5) it is clear that 
judicial supervision or superintendence, 
though limited In extent did vest and 
does vest in the High Court. The con-| 
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tention therefore that the amended Art- 
227 retains with the High Court only 
administrative ‘superintendence over all 
courts subject to its appellate jurisdic- 
tion must be rejected, 


8. Having come to the conclusion that 
even under the amended Art. 227 power 
of judicial supervision or superintendence 
with the limitation or restriction indicated 


above has been retained with the High’ 


Court over all courts subject to its ap- 
pellate jurisdiction, we shall next deal 
with the contention urged by Messrs. 
Paranjpe and Bhabha on behalf of the 
Union ‘of India and Counsel for the res- 
pondents that Art. 227 is merely proced- 
ural and confers power of superinten- 
dence upon the High Court and it neither 
deals with nor confers any right of action 
on the litigant and therefore the amend- 
ment effected therein would normally 
operate retrospectively and cover pend- 
ing petitions without express provision 
being made in that behalf. On the other 
hand, on behalf of the petitioners Mr. 
Seervai contended that Art. 227 has never 
been regarded as an article dealing with 
the procedural matters or procedural 
rights but it confers substantive right 
upon a litigant to move the High Court 
and therefore the presumption would be 
the other way about, namely, that the 
amendment effected therein would ordin- 
arily be prospective in the absence of 
retrospective operation being given to it 
either expressly or by “necessary intend- 
ment and as such the pending petitions 
will have to be dealt with and disposed 
of in accordance with unamended Art. 227. 
Therefore, the question that arises for 
consideration is whether Art. 227 is pure- 
ly procedural and deals with procedural 
matters like conferring power on the High 
Court to exercise judicial superintend- 
‘ence or it deals with and confers any 
right’ or substantive right on a litigant to 
move the High Court. In support of the 
contention that Art. 227 is procedural and 
merely confers power of judicial superin- 
tendence upon High Court and not any 
right on the litigant reliance was placed 
upon the language’of the article itself as 
also certain observations in decided cases. 
The unamended Art. 227 (1) ran thus: 
“Every High Court shall have superin- 
tendence over all courts and tribunals 
throughout the territories in relation to 
which it exercises jurisdiction.” 
The amended Art. 227 (1) runs thus: 
“Every High Court shall have superin- 


tendence ‘over all courts ee to its = 


pellate jurisdiction.” .. ...- 


-by its very language merely 


A. LR. 


It- was urged that the- aforesaid provision 
conferred 
and confers power of superintendence 
upon every High Court and did not and 
does not say anything about conferring 
any right upon any litigant to move the 
High Court. It was pointed out that 
whenever the framers of the Constitution 
wanted to confer any right upon a litigant, 
appropridte phraseology has been used by 
them and in this behalf reference was 
made to Arts. 132 and 133 of the Con- 
stitution by which a right of appeal has 
been conferred upon a litigant to ap- 
proach the Supreme Court against the 
judgments or decisions of High Courts. It 
was further urged that under Art. 227 
the High Court can suo motu exercise its 
power of superintendence over subordin- 
ate courts and what can be done by the 
High Court suo motu cannot be regarded 
as conferring any right upon a litigant; 
it was also contended that the granting 
of relief on a petition filed under Art. 227 
was and iş discretionary and therefore 
Art. 227 could not be regarded as con- 
ferring any right upon a litigant. Reliance 
was also placed upon certain observations 
made by the Punjab High Court in 
Chautala, Workers’ Co-op. Society Ltd. v. 
State of Punjab reported in AIR 1962 
Punjab 94 and by this Court in two cases, 
A. R. Sarin v. B. C. Patil reported in 
AIR 1951 Bom 423 and N. M. Nayak v. 
Chotalal Hariram reported in 69 Bom LR 
551 : (AIR 1968 Bom 51). In the case be-. 
fore the Punjab High Court a distinction 
hag been made between supervisory or 
revisional powers on the one hand and 
the appellate power on the other. hand the 
material observations on which reliance 
was placed have been set out in the head- 
note (d) of the report, which runs thus: 


“Supervisory or revisional. power is 
considered to be a power vesting in the 
higher or superior tribunal to satisfy 
itself about the soundness or Correctness 
of the order of the inferior tribunal. One 
usually accepted difference between the 
two powers (appellate and supervisory) 
appears to be that an appeal confers a 
right on the aggrieved party to complain 
in the prescribed manner to the higher 
forum, whereas the supervisory or re- 
visional power has for its object the right 
and responsibility of the higher forum to 
keep the subordinate tribunals within the 
bounds of law. The latter power, there- 
fore, can always be exercised suo motu 
in order to see that the subordinate tri- 
bunals. do not transgress the limits.of law 
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and ‘keep themselves within the power 
conferred on them.” 

In first Bombay decision (A. R. Sarin’s 
case) the following observations of the 
Division Bench appearing on p. 426 of the 
report were relied upon: ; 


“But in order that a petition for a 

writ of certiorari would not lie, the 
petitioner must have a specific legal re- 
medy, and specific legal remedy in this 
context can only mean that he must have 
a right to approach a Court and he must 
have a right to a remedy if his case was 
just. Art: 227 only deals with the power 
of the High Court and not with 
the rights of litigant. A litigant may ap- 
proach the High Court, but he has no 
right to do so, nor has he a right to a re- 
medy because the High Court may refuse 
a remedy under Art. 227. Therefore the 
mere power of superintendence conferred 
upon the High Court does not disentitle 
a petitioner seeking a writ of certiorari 
from coming to this Court and asking for 
that writ.” 
Similarly in the second Bombay decision 
(N. M. Nayak’s case) the following ob- 
servations which appear on page 553 (of 
Bom LR) : (at p. 53 of AIR), of the re- 
port were relied upon: 

“Now, it is well established that the 

High Court would exercise its powers 
under Art. 227 most sparingly in order to 
prevent gross injustice, The powers 
under Art, 227 are exercised by the Court 
in its discretion and cannot be claimed as 
of right by any party.” 
In other words, relyitig upon the language 
‘of Art. 227 and the observations quoted 
from the three rulings cited above it was 
contended that Art. 227 must be regarded 
as‘ being merely procedural conferring po- 
wer of superintendence upon High Court 
and not an article conferring any right 
upon a litigant—much less any substan- 
tive right or vested right like a right of 
appeal. It is not possible to accept this 
contention for the reasons which we shall 
presently indicate. 

9. In the first place no particular 
phraseology or definite language is requir- 
ed for conferral of a right of action or a 
right to move a court upon a litigant and 
simply because Art. 227 says that every 
High Court shall have superintendence 


over all courts it does not mean that. 


such language is decisive on the point that 
no right of action is conferred on the 
litigant; the language used will have to 
be considered in the light of the entire 
scheme of. the Constitution -which -con- 


-fers fundamental and other rights on 


citizens and non-citizens and provides for 
remedies for enforcement of such rights. 
Secondly, the argument that Art. 227 
confers suo motu power of superinten- 
dence upon the High Court or that the 
granting of relief thereunder is  discre- 
tionary withthe High Court and therefore 
no right could be said to have been con- 
ferred on the litigant does not impress us 
at all. The mere fact that power of ju- 
dicial superintendence can be exercised 
by the High Court suo motu does not 
and cannot negative the right of a litigant 
to move the Court if the article other- 
wise confers or grants such aright, for, the 
two concepts—concept of suo motu exercise 
of powers and concept of exercising the 
power on being invited to do so upon an 
application by a litigant—are distinct and 
different, Similarly the aspect that grant- 
Ing of relief under Art. 227 is always 
within the discretion of the High Court 
Can have no bearing on the question 
whether the article confers a right on 
the litigant, for, granting of specific per- 
formance or injunction is equally dis- 
cretionary but it cannot be suggested that 
a plaintiff has no right to file a suit for 
such reliefs. In this respect Art. 226 and 
Art. 227 stand on the same footing and 
it is well established that if a proper case 
is made out for the exercise of the Court’s 
power under either of these articles and 
there exist no other circumstances like 
laches or delay or coming to court with 
unclean ‘hands ete, it will be the duty of 
the court to exercise the power in favour 
of the petitioner. The Supreme Court has 
in this context observed thus: “Having 


_ regard to the nature of the powers con- 


ferred and the object intended to be 
achieved by their conferment, there can 
be little doubt that in dealing with the 
applications made before them the High 
Courts have to exercise their discretion 
In a judicial manner and in accordance 
with principles which are well settled in 
that behalf. The High Courts cannot 
capriciously or unreasonably refuse to 
entertain the said applications and deal 
With them on the merits on the sole 
ground that the exercise of their juris- 
diction under Art. 226 (1) is dis¢retionary”. 
(vide para 18 of the judgment in Makhan ' 
Singh’s case reported in AIR 1964 SC 381 
at p 394-395). The three decisions, one 
of the Punjab High Court and the other 
two of this Court, are clearly distinguis- 
hable and the observations relied upon 
will have to be regarded ag having been 
made in the context of the points that 
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arose for decision in each of the cases and 
as such inapplicable to the question at 
issue before us. In the Punjab case the 
question that arose for determination re- 
lated to the nature of power conferred on 
the State Government under S. 64 (h) 
(ag added in Punjab) of the Motor Vehi- 
cles Act, 1939 to deal with the eppellate 
orders passed by the Appellate Tribunal/ 
Authority in appeal and the question was 
whether the power conferred under Cl. (h) 
was liable to be struck down as arbitrary 
and vague jin the absence of any test or 
criteria being indicated therein by re- 
ference to which the power could be ex- 
ercised and the Punjab High Court held 
that the power under Cl. (h) appeared 
to be analogous to the power of revision 
and Cl. (h) could not be struck down as 
being arbitrary and vague and if was in 
that context that the Court made 
a distinction between supervisory or re- 
- visional powers on the one hand and ap- 
pellate powers on the other and made 
the observations relied upon to the effect 
that whereas an appeal ‘confers a right on 
the aggrieved party, supervisory or re- 
visional power has for its object the right 
and responsibility of the higher forum to 
keep the subordinate tribunals within the 
bounds of law and that the same can be 
exercised suo motu. The observations re- 
lied upon were therefore made in the con- 
text of the question as to what was the 
nature of power conferred on the State 
Government under S, 64 (h) and the Court 
held the power to be the power of re- 
vision and having held so it distinguished 
that power from the appellate pawer. The 
observations made by this Court in A. R. 
Sarin’s case, (AIR 1951 Bom 423), on 
which reliance has been placed do lend 
some support to the contention urged on 
behalf of the Union of India but it may 
= be pointed out that those observations 
were made in the context of the question 
whether Art. 227 provides for a specific 
legal remedy so as to disentitle aq peti- 
tioner to seek a writ of certiorari under 
Art. 226 and the Court held that the peti- 
tioner was entitled to the writ under 
Art. 226, inasmuch as Art. 227 could not 
be said to provide a specific legal remedy 
and the reason stated is that a litigant 
` may approach the High Court but he has 
no right to do so, nor has he a right to 
a remedy because the High Court may 
refuse a remedy under Art. 227. This re- 
asoning runs counter to the Supreme 
Court’s observations which we have quot- 
ed above in Makhan Singh’s case report- 
ed in AIR 1964 SC 381 at p. 394-395. As 


(FB) (Tulzapurkar Actg. C. J.) 


A, i. R. 


regards the observations made by this 
Court in N. M. Nayak’s case it is clear 


‘that those observations do not lend much 


support to the contention, for, ‘all that 
those observations indicate is that the 
power exercisable under Art. 227 is al- 
ways sparingly used to prevent gross in- 
justice and the exercise thereof is dis- 
cretionary with the High Court. In none 
of these cases the question whether 
Art. 227 is merely procedural or confers 
a right of action on the litigant directly 
arose for decision and therefore the ob- 
servations which were made in the con- 
text of other questions that arose for de- 
termination in each of the three cases 
cannot avail the Counsel for Union of 
India and the Respondents, 

10. In our view, while considering the 
question whether Art. 227 is purely 
procedural or confers a right on the liti- 
gant to move the High Court it will be 
wrong to consider Art. 227 in isolation 
but all the three articles viz, Arts. 32, 
226 and 227 which deal with high pre- 
rogative writs and writ jurisdiction of the 
Supreme Court and the High Courts will 
have to be considered together. Further- 
more, the nature of remedies provided 
by such writs and the manner in which 
and the purpose for which the remedies 
have been provided under these articles 
will have an important bearing on the 
question at issue. At the outset it may 
be stated that there is a well recognised 
distinction between remedies in private 
law and remedies in public law and that 
writs of habeas corpus, mandamus, pro- 
hibition, quo warranto and certiorari are 
clearly remedies in publie law, though 
issuance of some of them benefits private 
individuals. All these writs ara known 
in English law as high prerogative writs 
associated with the King’s name. The 
theory of English law is that the King 
himself superintends the due course of 
justice through his own Court preventing 
cases of usurpation of jurisdiction and ins- 
isting on vindication of public rights and 
protecting the liberty of the subjects by 
speedy and summary interposition. It is 
this theory of English law and the con- 
cept of prerogative writs that have been 
borrowed and incorporated in our Con- 
stitution by its founding fathers. In the 
pre-Constitution days only the three High 
Courts in the presidency ‘towns of Bom- 
bay, Calcutta and Madras had the power 
to issue the prerogative writs but their 
power to issue the said writs was confined ' 
only to the local limits of their original 
civil jurisdiction (vide Privy Council de- 
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cision in the Parlakimedi case: 70 Ind 
App 129 : (AIR 1943 PC 164). This 
power to issue such writs within those 
limits was derived by these High Courts 
as successor Courts of the Supreme Court 
which had been exercising jurisdiction 
over each of the Presidency Towns of 
Bombay, Calcutta and Madras, the Su- 
preme Courts themselves having got 
under their respective Letters Patent all 
the powers, jurisdiction and authority of 
the Courts of King’s Bench in England. 
The other High Courts in India had no 
power to issue such writs at all. In that 
situation, the framers of the Constitution, 
having decided to provide for certain basic 
safeguards for the people inthe new set up 
which they called ‘fundamental rights’ 
thought of providing for speedy and in- 
expensive remedies for enforcement of 
such rights and that is how Articles 32, 
226 and 227 came to be enacted in the 
Constitution, Thus the nature of the re- 
medies provided, the manner in which and 
the purpose for which these have been 
provided show that these articles will 
have to be regarded as conferring a 
right on the litigant to move the Court 
for enforcement of fundamental and 
other rights and not as articles merely 
dealing with procedural matters. In 
other words, it would be clear that the 
power conferred upon the Supreme Court 
under Art. 32 (2) and upon the High 
Court under Art. 226 (1) to issue direc- 
tions, orders or writs including the writs 
in the nature of habeas corpus, man- 
damus, prohibition, quo warranto and 
certiorari will have to be equated with 
the conferral of remedies in public law, 
that is to say, conferral of a right to con- 
stitutional remedies upon a litigant not- 
withstanding the phraseology used in 
Art. 32 (2) and Art. 226 (1), namely “the 
Supreme Court/every High Court shall 
have power...to issue directions or orders 
or writs”. Such result, in our view, fol- 
lows from the nature of remedies pro- 
vided by such high prerogative writs and 
the manner and purpose for which such 
remedies have been provided in these 
articles, That the remedies provided by 
high prerogative writs are remedies in 
public law as opposed to remedies in pri- 
vate law and that the theory of English 
law qua these writs have been borrowed 
and introduced in our Constitution by its 
framers will be clear from the following 
observations of Ramaswamy, J. in the 
judgment of the Supreme Court in Md. 
Hanif v. State of Assam reported in 1970 


(2) SCR 197 at pp. 202-203: 
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‘Tt is true that the jurisdiction of the 
High Court under Art. 226 is an extraor- 
dinary jurisdiction vested in the High 
Court nct for the purpose of declaring the 
private rights of the parties but for the 
purpose of ensuring that the law of the 
land is _mplicitly obeyed and that the 
various tribunals and public authorities 
are kept within the limits of their juris- 
diction. In other words, the jurisdiction 
of the Eigh Court under Art. 226 is a su- 
pervisorz jurisdiction, a jurisdiction 
meant to supervise the work of the tri- 
bunals nd public authorities and to see 
that they act within the limits of their 
respective jurisdiction. In a proceeding 
under Art. 226 the High Court is not 
concerned merely with the determina- 
tion of the private rights of the parties; 
the only object of such a proceeding under 
Art. 22€ is to ensure that the law of the 
land is implicitly obeyed and that various 
authoritzes and tribunals act within the 
limits o£ their respective jurisdiction. 
Art. 22€ states that the High Court shall 
have power to issue to ‘any person or au- 
thority, including in appropriate cases any 
Government, directions, orders or writs, 
includins writs in the nature of habeas 
corpus, mandamus, prohibition, quo war- 
ranto ard certiorari, All these writs are 
known n English law as prerogative 
writs, the reason being that they are 
specially associated with the King’s name. 
These writs were always granted for the 
protection of public interest and primarily 
by the Court of the King’s Bench. As a 
matter cf history the Court of the King’s 
Bench was held to be coram rege ipso and 
was reqiired to perform quasi-govern- 
mental ‘unctions, The theory of the. En- 
glish lary is that the King himself super- 
intends zhe due course of justice through 
his own court preventing cases of usurpa- 
tion of curisdiction and insisting on vindi- 
cation of public rights and protecting the 
liberty af the subjects by speedy and 
summar interposition, That is the theory 
of the =nglish law and as pointed out 
by this Court in Basappa v. Nagappa, 
(1955) 1 SCR 250: (AIR 1954 SC 240) our 
Constitucion makers have borrowed the 
conception of prerogative writs from the 
English law and the essential principles 
relating to such prerogative writs are ap- 
plicable in Indian law. It is obvious that 
the remedy provided under Art. 226 is a 
remedy against the violation of the rights 
of a citizen by the State or statutory au- 
thority. In other words, it is a remedy 
in public law.” 
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‘Similarly, the manner in which and the 
purpose for which art. 226 was inserted 
in our Constitution has been explained 
by the Supreme Court in Election Com- 
mission v. Saka Venkat Subba Rao re- 
Ported in 1953 SCR 1144: (AIR 1953 SC 
210). It was a case prior to the insertion 
of sub-art, (1-A) in Art. 226 and the ques- 
tion was whether the Madras High Court 
could issue a writ under Art. 226 to the 
Election Commission of India which had 
its office permanently located in New 
Delhi and the Supreme Court held that 
the Madras High Court had no jurisdic- 
tion to do so. Dealing with the historical 
background of writ jurisdiction and while 
coming to the conclusion that the Madras 
High Court’s power to issue writs had a 
two-fold limitation Chief Justice Patanjali 
Shastri had made some observations at 
p. 1150 (of SCR): (at pp 212, 213 of AIR) 
-of the report which run thus: 

“Turning now to the question as to the 
powers of a High Court under Art. 226, it 
will be noticed. that Art. 225 continues to 
the existing High Ceurts the same juris- 
diction and powers es they possessed im- 
mediately before the commencement of 
the Constitution. Thkough there had been 
some conflict of jud-cial opinion on the 
point, it was authoritatively decided by the 
Privy Council in th2 Parlakimedi case 
(70 Ind App 129) : (AIR 1943 PC 164) 
that the High Court of Madras—the High 
Courts of Bombay snd Calcutta were in 
the same position—had no power to issue 
what were known as high prerogative 
writs beyond the local limits of its ori~ 
ginal civil jurisdicticn, and the power to 
issue such writs within those limits was 
derived by the cours as successor of the 
Supreme Court whieh had been exercis- 
ing jurisdiction over the Presidency Town 
of Madras and was replaced by the High 
Court established in pursuance of the 
Charter Act of 1862. The other High 
Courts in India had ro power to issue such 
writs at all. In chat situation, the 
makers of the Constitution, having de- 
cided to provide for certain basic safe- 
guards for the people in the new set up, 
which they called fundamental rights, 
evidently thought it necessary to provide 
also a quick and inexpensive remedy for 
the enforcement of such rights and, find- 
ing that the prerogetive writs which the 
Courts in England had developed and 
used whenever urgert necessity demanded 
immediate and decisive interposition, were 
peculiarly suited for the purpose, they 
conferred, in the States’ sphere, new and 
wide powers on the High Ccurts of is- 


by pointing out that whereas in 


suing directions, orders or writs primari- 
ly for the enforcement of fundamental 
rights, the power to issue such directions, 
etc., “for any other purpose” being also 
included with a view apparently to place 
all the High Courts in this country in 
somewhat the same position: as the Court 
of King’s Bench in England. But wide 
as were the powers thus conferred, a two- 
fold limitation was placed upon their ex- 
ercise. In the first place, the power is to 
be exercised “throughout the territories 
in relation to which it exercises jurisdic- 
tion”, that is to say, the writs issued by 
thé court cannot run beyond the territ~ 
ories subject to its jurisdiction. Second- 
ly, the person or authority to whom the 
High Court is empowered to issue such 
writs must be “within those territories”, 
which clearly implies that they must be 
amenable to its jurisdiction either by re- 
sidence or location within those territ- 
ories.” i 


11. It may also be pointed out that 
the sub-heading under which Art. 32 
occurs in Part ITI of the Constitution is 
“Right to Constitutional remedies”. An 
attempt was made by Mr. Paranjpe to 
make a distinction between Art. 32 on 
the one hand and Art. 226 on the other 
sub- 
art. (1) of Art. 32 there iş express re- 
ference to ‘the right to move the Su- 
preme Court’, there is no such provision 
to be found in Art. 226, but we are 
clearly of the view that the difference 
pointed out will have no bearing on the. 
issue at issue, for, the language of Art. 32 
(2) and the language of Art, 226 (1) (omit- 
ting non obstante clause) so far as is mate- 
rial is identical and all that sub-art, (1) 
of-Art. 32 does is that the right to move the 
Supreme Court for enforcement of funda- 
mental rights has been raised to the level 
of a fundamental right by being ‘guar- 
anteed’ thereunder and by including it in 
Part III and nothing more and this posi- 
tion is Clarified by the Supreme Court in 
Romesh Thapper’s case reported in AIR 
1950 SC 124. In other words, it seems to 
us clear that both under Art. 32 and 
Art. 226 a substantive right to constitu- 
tional remedies has been conferred upon 
a litigant and these articles, particularly 
Art. 32 (2) and Art. 226 (1) cannot be 
said to be merely dealing with the pro- 
cedural matters like conferring power 


upon the Supreme Court or the High 
Court. The position with regard to 


Art. 227 would also be the same, for, it 
was not disputed before us that the 
nature ‘and content of the powers 
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conferred upon the High Court under 
Article 226 and Art. 227 are the 
and do overlap and in fact in certain res- 
pects the powers under Art, 227 are wider, 
in. that under Art. 227 the Court can act 
suo motu while under Art. 226 there is 
no such power and secondly while in a 
certiorari under Art. 226 the High Court 
can only annul or quash the decision of 
the inferior body or authority, it can 
under Art. 227 do that and also issue 
further directions in the matter. (vide 
H. V. Kamath’s case: 1955 (1) SCR 1104 
¢ (AIR 1955 SC 233). It is true that under 
Art. 226 the writs mentioned therein 
could be issued by the High Court for 
enforcement of fundamental rights which 
is not done ordinarily under Art. 227 but 
on rare or exceptional occasions the power 
of judicial superintendence under Art. 
227 could be exercised for enforcing a 
fundamental right as for instance when 
the impugned executive action violating 
a fundamental right is- taken under a law 
which is challenged as being ultra vires. 
It is, therefore, clear that Art. 227 also 
cannot be regarded as merely dealing 
with procedural matters but must be held 
to be an article that confers a substantive 
right upon a litigant. 


12. There is yet one more aspect to 
which our attention was- invited by the 
learned Advocate General of Maharash- 
tra which shows that Art. 226 is not 
merely procedural but confers a right on 
the litigant to move High Court and in 
this behalf reference was made to Art. 359 
(1) of the Constitution. Art. 359 (1) en- 
ables the President, where a proclama- 
tion of Emergency is in operation, to 
declare by an order that ‘the right to 
move any court for enforcement of such 
of the rights conferred by Part III as may 
be mentioned in ‘the order and all pro- 
ceedings pending in any court for en- 
forcement of the rights so mentioned 
shall remain suspended for the period. 
during which the proclamation is in force 
or such shorter period as may be speci- 
fied in the order. He pointed out that in 
Makhan Singh’s case reported in AIR 
1964 SC 381 a contention was raised that 
the words ‘any court’ in Art. 359 (1) 
meant only the. ‘Supreme Court’ and that 
the issuance of the Presidential Order 
thereunder suspending the enforcement 
of fundamental rights did not prevent a 
citizen from moving the High Court by 
resorting to Art. 226 of the Constitution 
but the Supreme Court in effect held that 
a detenu’s right to move the High Court 
for enforcement of fundamental right 


same 


under Art. 226 also got suspended by 
coming to the conclusion that the expres- 
sion ‘any court’ meant any court of com- 
petent jurisdiction including the High 
Court. In para 15 the contention urged 
has been set out thus: 

“His (Mr. Setalvad’s) argument, there- 
fore, is that the only right of which a 


‘citizen can “be deprived under Art. 359 


(1) is the right to move the Supreme 
Court and so his case is that even in re- 
gard to fundamental rights specified in 
the Presidential Order, a citizen is entitl- 
ed to ask reliefs from the High Court 
because the right to move the High 
Court flowing from Art. 226 does not fall 
within the mischief of Art. 359 (1).” 
This argument was repelled by the Court 
in para 16 thus: 


“This argument attempts to interpret 
the words “the right to move for the en- 
forcement of the specified rights” in is- 
olation and without taking into account 
the other words which indicate that the 
right to move which is specified in the said 
article.is the righttomove ‘any court’ in 
plain language, the words ‘any court’ can- 
not mean only the Supreme Court; they 
would necessarily take in all courts of 
competent jurisdiction, If the intention of 
the Constitution makers was to confine the 
operation of Art. 359 (1) to the right to 
move only the Supreme Court, nothing 
could have been easier than to say so ex- 
pressly instead of using the wider words 
‘the right to move any court’.” 

Ultimately in para 18 the 
Court has concluded thus: 

“Therefore, it is idle to suggest that 
the proceedings taken by citizens under 
Art. 226 (1) are outside the purview of 
Art." 359 (1). We must accordingly hold 
that the right to move any court under 
Art. 359 (1) refers to the right to move 
any court of competent jurisdiction.” 

The same position was affirmed by the 
Supreme Court in its latest decision in 
Shukla’s case reported in AIR 1976 SC 
1207. In para 33 of the judgment Chief . 
Justice Ray has observed, thus: 

“A person can enforce fundamental 
rights in this Court under Art: 32 as well 
as in the High Courts under Art. 226. It 
is idle to suggest that the object of Art. 359 
(1) is that the right to move this Court 
only is barred and not the right to move 
any High Court. Art. 226 does not pro- 
vide a guaranteed fundamental right like 
Art. 32. This guaranteed right under 
Art. 32 itself may be suspended by a Pre- 


Supreme 


_ sidential Order. under Art, 359 (1). In 
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such a case it could not be said that the 
object of the makers of the Constitution 
ig that a person could not move this 
Court for the enforcement of fundamental 
rights mentioned in the Presidential 
Order but could do so under Art. 226. The 
bar created. by Art. 359 (1) applies to 
petitions for the enforcement of funda- 
mental rights mentioned in the Presi- 
dential Order whether by way of an ap- 
plication under Art. 32 or by way of 
any application under Art. 226.” 

In our view, Art. 359 (1) furnishes in- 
trinsic evidence that Art. 226 confers a 
right on a citizen to move the court and 
is not merely procedural, inasmuch as, 
Art. 226 has been equiperated with 
Art. 32 by the Supreme Court to the ex- 
tent that Art. 226 confers a substantive 
right, though not a fundamental right, 
on the litigant to move the High Court for 
enforcement of fundamental rights and 
other rights. The position in regard to 
Art. 227 would be the same. 

13. In view of our aforesaid conclu- 
sion, it will be easy to deal with the prin- 
cipal question raised before us, namely 
. Whether the pending petitions filed and 
admitted by this Court under the unam- 
ended Art. 227 prior to ist February 1977 
are to be heard and disposed of in ac- 
cordance with the original or unamended 
Art. 227 or their disposal is governed by 
the amended Art. 227 and the answer to 
the question primarily depends upon 
whether the amended Art. 227 has been 
given any retrospective operation so as 
to cover the pending petitions. On read- 
ing the amended Art. 227 and compar- 
ing the same with the original or unam- 
ended one it will appear clear that a 
couple of changes have been effected. In 
the first place, sub-art. (1) of the original 
Art. 227 conferred on the High Court the 
power of superintendence over all courts 
and tribunals throughout the territories 
in relation to which it exercised jurisdic- 
tion, whereas in the amended sub-art. (1) 
the words ‘and tribunals’ have been delet- 
ed and the words ‘subject to its appellate 
jurisdiction’ have been substituted after 
the words ‘all courts’: in other words, this 
amendment purports to take away the 
High Court’s superintendence over ‘tri- 
bunals’, Secondly a new sub-art. (5), 
which was not there in the original article, 
has been inserted in the amended article 
with the resuli that a limitation has been 
placed on the High Court’s power of 
judicial superintendence over judgments 
of inferior courts, namely that such ju-~ 
dicial superintendence will be available to 


A. LR, 


the. High Court only in cases where such 
judgments are otherwise subject to an 
appeal or revision to the High Court. It 
was conceded by Mr. Paranjpe before us 
that the phrase “subject to its appellate 
jurisdiction” occurring in sub-art. (1) 
read with sub-art. (5) clearly shows that 
for invoking the High Court’s power of 
judicial superintendence it would be en- 
ough if the inferior court’s judgment to 
question which the power is to be invok~ 
ed, was subject to either an appeal or 
revision to the High Court, Sub-arts, (2), 
(3) and (4) of the original Art. 227 have 
remained the same in the amended arti- 
cle. But apart from. the aforesaid changes 
effected it is clear that the amended Arti- 
Cle 227 has not been given any retrospec- 
tive operation either by express words or 
by necessary intendment and. the amend- 
ed article is clearly prospective in ope- 
ration. That being the position since we 
have come to the conclusion that Art. 227 
is not procedural but confers a right of 
action on a litigant it is obvious that all 
petitions pending as on 1-2-1977 will have 
to be heard and disposed of in accord- 
ance with the original or unamended 
Art. 227. The general rule applicable in 
that behalf has been stated in Craies on 
Statute Law (7th Edition) at p. 401 thus: 


“It is a general rule that when the 
legislature alters right of parties by 
taking away or conferring any right of 
action, its enactment unless in express 
terms they apply to pending actions do 
not affect them. But there is an excep- 
tion to this rule viz. where the enactment 
merely affects the procedure and do not 
extend to rights of parties, (Per Jessel 
M. R. in Re Joseph Suche & Co. Lid., 
(1875) 1 Ch D 48 at p. 50).” 


Moreover, here we are concerned with 
the question at a stage when the right to 
move the Court conferred by Art. 227 
has been exercised or put in action and 
proceedings have been commenced. In 
such a case the pending proceedings must 
be disposed of in accordance with the 
original Art, 227. Secondly, we find con- 
siderable force in the contention of Mr. 
Seervai that in the context of S. 58 of 
the 42nd Amendment Act, 1976 which 
makes the amended Art. 226 applicable 
to pending petitions filed under the ori- 
ginal Art. 226 and in the absence of a 
similar provision in regard to pending 
petitions under the unamended Art, 227 a 
reasonable inference should be drawn 
that the Parliament did not intend to 
apply the amended article to pending 


1977 


petitions. In this behalf it must be re- 
membered that the amendment of the 
Art. 227 by the 42nd Amendment Act, 
1976 was a part and parcel of series of 
amendments that were effected or brought 
. about in the Constitution and the amend- 
ment of original Art. 227 will have to be 
considered along with other amendments, 
particularly the amendments that have 
been effected in the connected Art. 226 


and the special provision made in S. 58 


as to pending petitions under Art. 226. 
Looking at the question from this angle 
it will appear clear that in S. 58 of the 
42nd Amendment Act, 1976 the Parlia- 
ment has made special provision with re- 
gard to pending petitions under Arti- 
cle 226 and has by that provision enacted 
that such pending petitions shall be dealt 
with in accordance with the amended 
Art. 226 and it is also clear that a similar 
provision in regard to pending petitions 
under the unamended Art. 227 hag — not 
been made and, therefore, a reasonable 


inference arises that Parliament did not 


intend that pending petitions under the 
original Art. 227 should be governed by 
the amended Art. 227. Mr. Paranjpe 
sought to explain the insertion of 8S. .58 
in the Constitution on. the basis that it 
was necessary to make some provision 
principally in respect of interim orders 


that had been passed by the High Courts 


in pending petitions under the original 
Art. 226 while Mr. Bhabha tried to ex- 
Plain it on the basis that because the ori- 
ginal Art. 226 contained an admixture of 
procedural and = substantive rights, 
special provision of S. 58 was necessary 
and since the original Art. 227 was pure- 
ly procedural and the amended Art. 227 
took away the jurisdiction of the High 
Court over the tribunals a provision akin 
to S. 58 was unnecessary. It is not pos- 
sible to accept either of the explanations 
as valid; in the first place, S. 58 does not 
principally deal with interim orders pass- 
| ed in pending petitions under the original 
Art, 226 but deals with both as to what 
should happen to interim orders as also 
the pending petitions themselves and se- 
condly, as discussed earlier, the original 
Art. 227 did not deal with . procedural 
matters but conferred a substantive right 
on- the litigant and as such it is not pos- 
sible to accept the argument that the 
amended Art. 227 has merely taken. away 


the High Courts jurisdiction over tri- 


-bunals ‘but it has purported to abridge 


the litigant’s right to move the High Court _ 


against the decisions or orders of tribu- 
nals. It is, therefore,.clear that inference 


the. 
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suggested by~ Mr. Seervai arises that 
Parliament did not intend that pending 
petitions under the original Art. 227 
should be governed by the amended 
Art. 227. ` 

14. In the above context it will be 
useful to refer to the principle which is 
well established and which is applicable 
in cases where a statute is enacted when 
actions are pending and the principle is 
that where a statute is passed pending an 
action as distinct.from ‘after the date of 
the cause of action’ strong and distinct; - 
words are necessary to alter the vested 
rights of either litigant as they. stood at 
the commencement of the action.: Mid- 
land Rly. Co. v. Pye, (1861).10 CB. (NS) 
179 and Turnbull v. Forman, (1885) 15 
QBD 234. This principle. was invoked 
and applied by this Court in Sudkya 
Ramji v. Md. Issak reported in AIR 1950 
Bom 236. Applying this principle here it 
will be clear that pending: petitions under 
the original Art. 227 will not be affected 
by the amended article, inasmuch as, 
there are no words at all, much less 
strong and distinct words, in the amend- 
ed. Art. 227 which suggest either express- 
ly or by necessary implication that any 
alteration was intended in the right of 
the petitioners to continue and complete 
their proceedings in accordance with the 
article as it stood at the commencement 
of their action. 


15. Mr, Seervai next relied upon Sec- 
tion 6 (e) of the General Clauses Act, 1897 
as also on the principle enunciated by 
the Privy Council in the leading case of 
Colonial Sugar Refining Co. Ltd. v. Irving 
reported in 1905 AC 369 for saving the 
pending petitions from the operation of 
the amended Art. 227. According to him, 
by deleting the words ‘and tribunals’ oc- . 
curring in the original Art, 227 the am- 
ended Art. 227 has in effect partially re- 
pealed the original article, inasmuch as, 
the High Court’s power of judicial su- 
perintendence in respect of the decisions 
and orders of the tribunals is completely . 
taken away and therefore under 5. 6 (e) 
of the General Clauses Act the pending 
petitions under the original Art. 227 will 
have to be proceeded with as if the am- 
endment by way of repeal had not been 
made, Further he pointed out that in 
Colonial Sugar Refining Co. case the Judi- 
ciary Act, 1903 (under which Her Majesty 
in Council ceased to be a Court of Appeal 
from the decisions of the State Supreme 


.Court and in its place the High Court of 


Australia was substituted as the forum of 
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. appeal against such decisions) was passed 
during the pendency of an action in the 
Court of first instance and the Privy 
Council in its decision recognised the 
position that from the date of initiation 
of original action the suitor had a right of 
appeal to the superior tribunal according 
to law as it stood at the commencement 
of the proceeding. He strongly relied 
upon the following observations made by 
their Lordshivs in that case, which appear 
at p 372 of the report: 


“The Judiciary Act is not retrospective 
by express enactment or by necessary 
intendment. And therefore the only 
question is, was the appeal to His 
Majesty in Council a right vested in the 
appellants at the date of the passing of 
the Act, or was it a mere matter of pro- 
cedure? It seems to their Lordships that 
the question does not admit of doubt. To 
deprive a suitor in a pending action of 
an appeal to a superior tribunal which 
belonged to him as of right is a very 
- different thing from regulating procedure. 
In principle, their Lordships see no dif- 
ference between abolishing an appeal 
altogether and transferring the appeal to 
a new tribunal. In either case there is 
an interferente with existing rights con- 
trary to the well-known general principle 
that statutes are not to be held to act re- 
trospectively unless a clear intention to 
that effect is manifested.” 


He urged that both under S. 6 of the 
General Clauses Act as well as under the 
aforesaid principle of Colonial Sugar 
Refining Co.’s case the pending petitions 
filed under the original Art. 227 will 
have to be continued, heard and disposed 
of as if the mended article was not ap- 
plicable, for, according to him,. by parity 
of reasoning it could legitimately be said 
that each of the petitioners’ right to move 
this Court under the original Art. 227 for 
invoking supervisory jurisdiction of this 
Court had accrued to each one of them 
and got vested in each no sooner each 
one of them had commenced his original 
action or proceeding for enforcing his 
right under the concerned enactment be- 
fore the concerned authority thereunder. 
Alternatively he contended that quite in- 
dependently of S. 6 of the General Clauses 
Act there is a well settled general princi- 
ple that unless a contrary can be shown 
the provision which -takes away the 
jurisdiction of a Court is itself subject 
to implied saving of the litigants right 


and the pending petitions here wouid fall . 


. within -that ` principle. 
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- 16. We shall deal with the contention 
based on S. 6 of the General Clauses Act 
and that based on the principle -of Colo- 
nial Sugar Refining Co.’s case (1905 AC 
369) separately. Section 6 of the Gene- 
ral Clauses Act deals with the effect of 
repeal of an enactment and under S. 6 (ce) 
it has been provided that the repeal of 
an enactment “shall not affect any right 
accrued”? under the enactment so repeal- 
ed and under S. 6 (e) it has been provid- 
ed that “any proceeding in respect of 
any such right?” (meaning the ‘accrued 
right under S. 6(c)) has to be continued 
as if the repeal had not taken place. In 
our view, having regard to the provisions 
of S. 6(c) and S. 6 (e) it will be difficult 
to apply those provisions to pending peti- 
tions under the original Art. 227 unless 
we accept the further argument of Mr. 
Seervai that no sooner each of the peti- 
tioners commenced his original action or 
proceeding for enforcing his right under 
the concerned enactment before the con- 
cerned authority a substantive right to 
move the High Court under the original 
Art. 227 had accrued to him. However, 
it is unnecessary for us to go that far 
and hold that S. 6 (e) would apply to the 
pending petitions under the original Arti- 
cle 227, for, in our view, the general 
principle which has been invoked by him 
alternatively and which is applicable 
quite independently of S. 6 would govern 
the disposal of these pending petitions. 
Since we are not resting our judgment 
on the provisions of S. 6 (e) of the General 
Clauses Act, it is umnecessary to deal 
with or discuss two or three cases on 
which Mr. Bhabha relied including Eng- 
lish decision in Director of Public Works 
v. Ho Po Sang, (1961) 2 All ER 721, for 
contending that the pending petitions 
would not be saved under S. 6(c) of the 
Said Act. 

17. According to Mr. Seervai, quite 
independently of the provisions of S. 6 of 
the General Clauses Act there is a well 
settled principle firmly established and 
accepted by Courts that unless contrary 
can be shown a provision which takes 
away the jurisdiction of a court is itself 
subject to. implied saving of litigants 
right and since there is nothing in the 
amended Art. 227 to indicate to the con- 
trary, the petitioners’ right to continue 
the pending petitions under the original 
Art. 227 must be held to have been saved. 
He, contended that it cannot be disputed 
that the amended Art. 227 clearly takes 
away the supervisory jurisdiction of the 


High Court over tribunals qua their de- 


“1977 
cisions ior. orders and since there is 
nothing to indicate to the contrary in the 
amended article, such amended article 
which takes away the High Court’s 
supervisory jurisdiction over tribunals 
“must be regarded as being subject to im- 
plied condition that litigant’s right to 
continue the action which he has com- 
menced before the amended article has 
Come into force iş clearly saved. In this 
behalf strong reliance was placed by him 
upon two decisions, one a Full Bench de- 
Cision of the Calcutta High Court in the 
Case of Sadar Ali v. Doliluddin Ostagar, 
(AIR 1928 Cal 640) where the principle 
has been enunciated and the other of the 
Supreme Court in the case of Garikapati 
Veeraya v. N. Subbiah Choudhry, (AIR 


1957 SC 540) in which the principle has 


been approved. In the Calcutta case the 
question that arose for determination was 
. whether or not the appellants had a right 
to file Letters Patent Appeal from’ the 
decision of a single Judge sitting in se- 
cond appeal in the absence of a certifi- 
cate from him that the case was a fit one 
for appeal and the question had arisen in 
the context of new Letters Patent re- 
quiring such a certificate which had come 
into effect on 14-1-1928. The Full Bench 
held that the date of presentation of se- 
cond appeal to the High Court was not 
the date which determined the applicabi- 
lity of the amended Cl. 15 requiring per- 
mission or certificate of the deciding 
Judge for further appeal but the date of 
institution of suit was the determining 
factor. It may be stated that the ques- 
tion was not decided by reference to S. 6 


of the General Clauses Act, but upon ` 


general principles governing the question 
cof retrospective operation of the amend- 
ed Letters Patent. Chief Justice Rankin 
in the course of judgment observed thus: 
{at p. 643 of AIR) 


“In this view the only question which 
remains is the question whether the new 
clause can be given retrospective effect. 
The provision that the new Letters Patent 
shall come into force on the date of 















rate to give it such effect. Nor does the 
fact that the jurisdiction and authority of 
the Court ig the primary subject of the 
Letters Patent found a valid argument to 
the effect that after the date of com- 
encement the Ccurt can have no autho- 
ity to entertain such an appeal as this. 
nless the contrary can be shown the 
rovision which takes away _jurisdiction 
s itself subject to the moped saving of 
he litigants’ rights.” - 
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publication in the Gazette does not ope- 
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The above general principle enunciated 
by Rankin, C. J. has been referred to 
with approval by the Supreme Court in , 
Garikapati Veeraya’s case (AIR 1957 SC 
540) at two places in para, 25 and para. 43 
of the judgment. We may point out that 
in para, 43 where the aforesaid principle 
has been referred to a second fime the 
position: becomes clear that in the con- 
text of question which the Supreme 
Court was required to consider in that 
case, the aforesaid principle has been ac- 
cepted as a principle of general applicabi- 
lity quite apart from S. 6 of the General 
Clauses Act. The question of construing 
Art. 133 of the Constitution in the con- 
text of President’s Adaptation Order 
whereby S. 109 and S. 110 of Civil P. C. 
were brought in conformity with Art. 133 
was dealt with by the Court in that para 
and while dealing with that question the 
Court has observed thus; (at pp. 562, 563 
of ATR) . 


“We now pass on to consider another 
construction of Art. 133 which appears to 
Us to be quite cogent. We have seen that 
Ss. 109 and 110 of the Civil P. C. were 
adapted by the President’s Order and the 
valuation had been raised from Rs. 10,000 
to Rs. 20,000 in order to bring it into con- 
formity with Art. 133. Clause 20 of that 
Adaptation Order itself provided that 
such adaptation would not affect the vest- 
ed rights. Therefore those litigants who 
had a vested right of appeal from judg- 
ments, decrees or final orders of a High 
Court in a civil proceeding arising out of 
a suit or proceeding instituted prior to 
the Constitution and which involved a 
right of property valued at over Rupees 
10,000 but below Rs. 20,000 are still to 
be governed by the old Ss. 109 and 110. 
This means that the . words “judgment, 
decree or final order” occurring in Ss. 109 
and 110 of the Code as adapted must be 
read as a judgment, decree or final order 
made after the date of the adaptation 
other than those in respect of which a 
vested right of appeal existed before the 
adaptation and which were preserved by 
Cl. 20. If Ss. 109 and 110 must be read 
fn this way why should not Art. 133 be 
read as covering all judgments, decrees 
or final orders of a High Court passed 
after the commencement of the Constitu- 
tion other than those in respect of which 
a vested right of appeal existed from þe- 
fore the Constitution? It is said that 
there is no saving provision to Art. 133 
like Cl. 20 of the Adaptation Order and 
therefore Art. 133 cannot be read in a 


402 Bom. [Prs, 17-49] S. D. Ghatge v. State (FB) (Tulzapurkar Ag. ©. J.) 


restricted way. This argument is un- 
sound and here the observations of Ran- 
kin, C. J. in the Special Bench case of 
Calcutta referred to above become ap- 
posite, namely, .that the provision which 
takes away jurisdiction is itself subject to 
the implied saving of the litigant’s right.” 
It will thus appear clear that quite apart 
from S. 6 of the General Clauses Act the 
aforesaid general principle could be said 
to be well established and applying that 
principle here it can be said that since in 
the amended Art. 227 there is no indica- 
tion to the contrary the proceedings by 
way of petitions, which have been valid- 
ly commenced under the original Art. 227 
and which are pending at the time when 
the amended Art. 227 hes come into ope- 
ration, will have to be dealt with and 
disposed of in accordance with the ori- 
ginal Art. 227, inasmuch as, the peti- 
tioners’ right to continue the validly in- 
stituted petitions upto the end cannot be 
affected by the amended Art. 227. 

18. Coming to the Colonial Sugar Re- 
fining Co.’s case (1905 AC 369) it is obvi- 
ous that the principle laid down theres 
was in the context of the accepted posi- 
tion that the right of appeal was regard- 
ed as having been vested in a suitor no 
sooner he commenced his original action 
and the question would be whether the 
principle could be extended to the origi- 
nal action itself in the sense that once it 
is instituted or commenced the litigant 
could be said to have acquired a vested 
. right to continue the same unaffected by 
any alteraticn in the law. In that con- 
text it will be useful to refer to a deci- 
‘sion of the Federal Court in Venugopal’s 
case (AIR 1243 FC 24) where the Federal 
Court has taken the view that a right to 
continue a duly instituted suit is in the 
nature of a vested right and it cannot be 
taken away except by a clear indication 
of intention to that effect. In that case 
a suit had baen instituted in 1932 in Bri- 
tish India with respect to property situate 
in British India and also in Burma. In 
1937 Burma became separate from Bri- 
tish India and a question arose whether 
the suit could be continued in the Bri- 
tish Indian Court where it had been .in- 
stituted and the Federal Court ruled that 
it could be so continued even after Burma 
had been separated. On the basis of 
S. 38 of the English Interpretation Act 
{equivalent to S. 6 of our General Clauses 
Act} which governed the interpretation of 
the Constitution Act two rival contentions 
were urged. On the one hand it was 
contended that what was saved under 
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the said section was a substantive right 
under the repealed enactment and Cl. (e) 
of sub-s. (2) of S. 38 could not. be invoked 
in cases where the substantive right was 
not taken away by the repealing Act but 
the forum or method of enforcing it was 
changed. On the other hand, it was con- 
tended that the right to obtain relief im 
a suit pending at the time when the re- 
pealing enactment came into operation 
was itself in the nature of substantive 
right. The Federal Court did not decide 
that point but preferred to. rest its judg- 
ment on the principle enunciated by the 
Privy Council in Colonial Sugar Refining 
Co.’s case (1905 AC 369). Even that deci- 
Sion was sought to be distinguished on 
behalf of the appellant on the ground 
‘that the right of appeal against a decree 
stood on a different footing from a right 
to continue a suit to its normal termina- 
tion but the Federal Court negatived the 
contention by saying that the Court was 
unable to see any distinction between 
the two cases and it extended the prin- 
ciple of Colonial Sugar Refining Co. case 
to the latter case. Justice Varadachariar 
observed in that behalf thus: 

“Tt will be noticed that in that case the 
Judiciary Act was passed during the 
pendency of the action in the Court of 
first instance and their Lordships’ deci-~ 
Sion recognised that, from the date of the 
initiation of the action, the suitor had a 
right of appeal to a superior tribunal ac- 
cording to the state of the law as it stood 
at the time of the commencement of the 
proceeding. This necessarily Involves the 
recognition of an equally valuable right 
that the proceedings should in due course 
be tried and disposed of by the tribunal 
before which it had been commenced, 
This principle that a statute shauld not 
be so interpreted as to take away an 
action which has been well commenced 
has been affirmed in various cases in 
differing circumstances. In (1850) 9 CB 
551, it was observed by Wilde C. J. that: 

it must have been well known to both 
branches of the Legislature that strong 
and distinct words would be necessary to 
defeat a vested right to continue an action 
which has been well commenced. CE 
(1875) 1 Ch D 48 and see also (1904). ILE 
27 Mad 538 and (1909) ILR 32 Mad 140.” 
On parity of reasoning we are inclined 
to hold that the petitioners herein would 
be entitled to continue their pending 
petitions and have them disposed of in 
accordance with the original Art. 227. 

19. Having regard to the above dis 
cussion we hold that the pending peti 
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tions under the original Art. 227 will not 
be. affected by the amended Art. 227 and 
must be dealt with and disposed of in 
accordance with the original or unamend- 
ed Art, 227. 


20. In view of the aforesaid conclu- 
Sion reached by us on pending petitions, 
it is unnecessary to deal with or decide 
the question whether the pending peti- 
tions should be permitted to be amend- 
ed by converting them into petitions 
under Art. 226. However, if it became 
necessary we would certainly grant the 
necessary permission to amend and that 
top without imposing any condition as to 
costs, inasmuch as, the amendment shall 
have been necessitated by reason of the 
42nd Amendment Act, 1976 and not for 
any fault,of the petitioners, 


21. The next question that arises for 
eur consideration is: What is the true 
effect of deletion of the words ‘and tri- 
bunals’ from the original Art. 227 and 
addition of the words ‘subject to its ap- 
pellate jurisdiction’ after the words ‘all 
courts’ in the amended Art. 227 on the 
High Court’s power of judicial superin- 
tendence such as has been retained with 
it under the amended article? In other 
‘words the question is whether the ex- 
pression ‘courts’ is confined to regular 
civil and criminal courts constituted under 
the hierarchy of courts or would include 
tribunals, bodies or authorities, what- 
ever ‘be the label, that are basically 
courts and this question has a direct 
bearing on the future petitions that might 
be filed in the High Court after 1-2-1977 
under the amended Art. 227. We have 
summarised in the earlier part of this 
“Judgment the rival contentions on this 
question and it is unnecessary to set out 
these over again. In support of the con- 
tention that the expression ‘courts’ oc- 
curring in the amended Art. 227 is con- 
fined to regular civil and criminal court 
constituted under the hierarchy of courts 
and that all tribunals have been exclud- 
ded from the purview of the High Court’s 


superintendence, counsel for the Union 


of India mainly relied upon the fact that 
the amended Art. 227 refers to High 
Court's power of superintendence over 
‘all courts subject to its appellate juris- 
diction’ and the words ‘and tribunals’ 
have been expressly deleted from the 
original Art, 227 (1) and therefore it was 
unged the expression ‘all courts’ must 
mean regular civil or criminal courts con- 
stituted under the hierarchy of courts, 
that is to say, courts constituted under 
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the Bombay Civil Courts Act, Presidency 
and Provincial Small Cause Courts Acts, 
Bombay City Civil Court Act and crimi- 
nal courts constituted under the Criminal 
P. C. and must exclude all tribunals, 
bodies or authorities. Secondly it was 
pointed out that a distinction between 
regular civil and criminal courts con- 
stituted under the hierarchy of courts on 
the one hand and tribunals on the other 
has been recognised by the Constitution 
as well as by judicial decisions and in 
that behalf strong .reliance was placed 
upon the observations of the Supreme 
Court in para. 6 of the judgment in Engi- 
neering Mazdoor Sabha v. Hind Cycles 
Lid. reported in AIR 1963‘SC 874 which 
run thus: 


“Article 136 (1) refers to a Tribunal in 


` contradistinction to a Court. The expres- 


sion ‘a Court’ in the technical sense is a 
Tribunal constituted by the State as a 
part of ordinary hierarchy of courts 
which are invested with the State's im- 
herent judicial powers. The Tribunal’ as 
distinguished from the Court, exercises 
judicial .powers and decides matters 
brought before it judicially or quasi-judi- 
cially, but it does not constitute a court 
in the technical sense. The Tribunal, ac- 
cording to the dictionary meaning, is a 
seat of justice; and in the discharge of 
its functions, it shares some of the cha- 
racteristics of the court. A domestic Tri- 
bunal appointed in departmental pro- 
ceedings, for instance, or instituted by 
an industrial employer cannot claim to be 
a Tribunal under Art. 136(1). Purely 
administrative Tribunals are also outside 
the scope of the said Article. The Tri- 
bunals which are contemplated by Arti- 
cle 136 (1) are clothed with some of the 
powers of the courts.” 

The argument was that if for purposes of- 
Art. 136 (1) the expression ‘court’ has 
been interpreted as meaning ‘court’ in 
the technical sense, that is, a tribunal 
constituted by the State as a part of ordi- 
nary hierarchy of courts, the same mean- 
ing should be given to that expression in 
the amended Art. 227. It was pointed 
out that the aforesaid decision was refer- 
red to with approval by the Supreme 
Court in a later decision in Assaciated 
Cement Companies Ltd. v. P. N. Sharma 
reported in AIR 1965 SC 1595. Thirdly 
Counsel contended that having regard to 
the introduction of a new part. in the Con- 
stitution by the 42nd Amendment Act, 
1976, namely Part XIV-A comprising two 
new Arts. 323A and 323B dealing with the 
Proposed constitution of tribunals ad- 
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- ministrative tribunals for adjudication of 
. disputes and complaints concerning public 
services under the,Union and State and 
tribunals for other matters, a clear inten~ 
tion to exclude all tribunals from the 
High Court’s superintendence could be 
atiributed to the Parliament when it 
amended Art. 227 by deleting the words 
‘and tribunals’ from the original Artix 
cle 227 (1) and in that behalf strong re- 
liance was placed upon the provisions 
contained in Art.: 323A (2) (d) and (3) and 
Art. 323B (3) (d) and (4); it was urged 
that though the Tribunals contemplated 
` by Art. 323A and Art. 323B has not yet 
been constituted there was conditional 
ouster of civil court’s jurisdiction having 
regard to Cl. (2) (d) of Art. 323A and 
Cl. (3) (d) of Art. 323B and in view of 
-the scheme envisaged by these two new 
articles an intention could be attributed 
to Parliament that it wanted to exclude 
all tribunals from the purview of the 
High Court’s superintendence under the 
amended Art. 227. 


22. It is not possible to accept this 
contention for the reasons which we will 
presently indicate. In the first place, 
neither the expression ‘court’ nor the ex~ 
pression ‘tribunal’ has been defined in 
the Constitution and therefore the dic- 
. tionary meaning or the normal connota~« 
tion of these expressions will have to be 
considered, Secondly the proposition is 
well-settled that all Courts are tribunals 
but all tribunals are not courts. If neces- 
sary, reference may be made to Justice 
Hidayatullah’s judgment 
Sugar Mills Ltd. v. Shyam Sunder (AIR 
1961 SC 1669) where the above proposi- 
tion has been clearly stated; the proposi- 
tion in other words means that some tri- 
bunals would be basically courts i.e. 
courts in theiy normal connotation while 
some others would not be courts and 
therefore it cannot be said that Parlia~ 
ment wanted to exclude all tribunals 
from the purview of the High Court’s 
superintendence under the amended Arti- 
cle 227 but it can be said that Parliament 
intended to exclude only such tribunals 
as are not basically courts from the High 
Court’s superintendence. It is obvious 
that this result will follow if the expres: 
sion ‘Courts’ is understood and regarded 
in its ordinary meaning or its accepted 
normal connotation, namely an adjudicat- 
ing body which performs judicial func- 
tion of rendering definitive judgments 
. having finality and authoritativeness to 
bind the parties litigating their rights be- 
- fore it and that-.too in exercise of the 
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sovereign judicial power transferred to it 


. by the State. Any tribunal or authority 


Possessing these two attributes will be a 
court (vide Full Bench decision of this 
Court in Bapusaheb Balasaheb Patil v- 
State of Maharashtra reported In 76 Bom 
LR 455: (ATR 1975 Bom 143) (FB). As 
regards the Supreme Court decisions on 
which reliance has been placed by Coun~ 
sel for the Union of India, it may be 
pointed out that in both the cases the 
question that had. arisen was whether the 
concerned adjudicatins body was a ttri- 
bunal’ within the meaning of Art. 136 (1) 
of the Constitution or not and if so, whe- 
ther an appeal against the impugned de~- 
cision or order of that body would lie to 
the Supreme Court under that article; 
the distinction between a court and a tri- 
bunal was never in issue befofe the Su- 
preme Court’ and hence the observations 
explaining the two concepts in contra~« 
distinction to one another would be 
obiter, if not casual observations, Even 
if obiter, these observations were made 
in the context of Art. 136 (1) where both 
the expressions ‘court’? and ‘tribunal’ have 
been used arid therefore those observa~ 
tions will have no bearing when the con« 
cept of ‘court’ is to be understood in the 
amended Art. 227 where the expression 
‘courts’ stands by itself and not in 
juxtaposition with the other expression 
‘tribunal’; the context having changed the 
expression ‘Courts’ in the amended Arti- 
cle 227 cannot be interpreted to mean the 
same thing when that expression is used 
in juxtaposition with the expression ‘tri-« 
bunal’ in one and the same article like 
Art. 136 (1). Therefore, de hors the con- 
cept of ‘tribunal’ the expression ‘Courts’ 
occurring In the amended Art. 227 will 
have to be understood in its normal ac- 
cepted connotation especially in the ab- 
sence of any definition being given in the 
Constitution and would include such tri- 
ian as satisfy the two tests mentioned 
above. 


23. Further the reliance placed on the 
newly introduced Arts. 323A and 323B in 
Part XIV-A for the purpose of inferring 
an intention on the part of Parliament to 
exclude all tribunals from the -purview of 
High Court’s superintendence under the 
amended Art. 227 appears to us to be mis 
placed. - In our view, these two articles 
are merely enabling provisions empower- 
ing the Parliament to make laws provid 
ing for constitution of such tribunals fo 
adjudication or trial of disputes and com: 
plaints or matters more particular] 
specified therein and under Art; 323A (2 
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(d) and under Art. 323B (8) (d) it has been 
provided that any law that may be made 
by the Parliament constituting such tri- 
bunals may provide for exclusion or juris- 
diction of all courts except the Supreme 
Court under Art. 136 with respect to dis- 
putes and complaints or other matters 
falling within the purview of such tri- 
hunals, sub-art. (3) of Art. 323A and sub- 
art. (4) of Art. 223B merely provide that 
the provisions of these articles shall have 
effect notwithstanding anything m any 
other provision of the Constitution or any. 
other law for the time being in force. It 
is clear that the law- made by Parliament 
constituting such tribunals may or may 
not provide for the exclusion of jurisdic- 
tion of all courts except the Supreme 
Court with respect to matters falling 
within the purview of such tribunals or 
may do so subject to some conditions. 
Such a provision, in our view, cannot 
lead to the inference that Parliament had 
the intention of excluding all tribunals 
irrespective of their nature or their func- 
tions from the purview of High Court’s 
judicial superintendence while amending 
the original Art- 227. In fact, it is not 
the petitioners’ contention that all tri- 
bunals are still. within the purview of 
High Court’s judicial superintendence; 
the contention is that Parliament has 
clearly evinced an intention to curtail 
High Courts judicial superintendence 
over tribunals but the curtailment refers 
to such tribunals which are not basically 
courts, In our view, the introduction of 
the neweArts. 323A and 323B in the Con- 
stitution by the 42nd Amending Act, 1976 
cannot avail the Respondents in support 
of the contention raised on their behalf. 

24. Having regard to the above discus- 
sion, we are of the view that the High 
Court’s power of judicial superintendence 
under the amended Art. 227 certainly 
covers judgments of all Courts meaning 
thereby all regular civil and criminal 
courts constituted under the hierarchy of 
courts subject to its appellate or revi- 
sional jurisdiction but also extends to 
tribunals, bodies or authorities, whatever 
be their label provided two conditions 
are satisfied: (a) such tribunal, body or 
authority is basically a Court i.e. it per- 
forms judicial function of rendering de~- 
finitive judgments having finality and au- 
thoritativeness to bind the parties litigat- 
ing their rights before it in exercise of 
sovereign judicial power transferred to it 
by the State ard (b) such tribunal, body 
or authority is subject to High Court’s 
_ appellate. or revisional jurisdiction, 
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25. In conclusion the four petitions 
which have been placed before us are 
directed to be disposed of by Division 
Bench or single Judge as the case may 
be, in the light of our above decision. - 

26. There will be no order as to costs. 

Order accordingly, 
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Smt. Yamunabai Govindrao Mahajan and 
another, Petitioners v. Nagpur Improvement 
Trust, Nagpur’ and others, Respondents. 

Special Civil Appln. Nos. 484 and 477 of 
1971, D/- 11-11-1976. 

Constitution of India, Article 31 (2) — 
Bombay Court Fees Act (1959), Sch. I Arti- 
cle 15 — Constitutionality — Art. 15 of 
Court Fees Act is not unconstitutional — 
Scope of guarantee under Art. 31. 

Article 15 of Schedule I of the Bombay 
Court-fees Act, 1959, seeking levy of the 
one-half ad valorem Court-fee in the matters 
of reference under S. 18 of the Land Acqui- 
sition Act, 1894, is not in any manner uncon- 
stitutional nor can it be treated so under 
Article 81 (2) of the Constitution of India. 

i (Para 14) 

Party seeking to invoke the process of Civil 
justice which is ‘departmentally available 
under the structure of the law in ths hierar- 


‘chy of the Courts is bound by other taws and 


would clearly be subject to its terms like 
any other suitor in civil cases. Only because 
the laws that govern the initiation or institu- 
tion of claims and its investigation by the 
Civil Court create a modality and require the 
party to incur such an expenditure for that 


purpose, it cannot be said that the initial 
right to get the compensation is in any- 
manner being impeded. (Para 6) 


It is clear that though the Court-fee has to 
be paid upon the application made to the 
Collector in pith and substance it is the fee 
that is paid in Court, for, Collector would 
have no option if the conditions of the statute 
are satisfied but to forward the reference for 
the adjudication of the Court. The fee thus 
charged under Art. 15 of Schedule I, is the 
one which is required to be paid in Court and 
is not a fee collected or paid upon an appli- 
cation made to the Collector. Beceuse pro- 
ceedings with regard to civil claim for the 
enhanced compensation are initiated by an 
application to the Collector, this position that 
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it is a fee in law paid in Court is not affect- 
ed. (Para 9) 
Once the relation of the claim to the ad- 
ministration of Civil justice is established, its 
levy is competently made and the appro- 
priate legislature seeks to recover the same 
by ing in view several relevant factors. 
The levy of the fees under Art. 15 of Sche- 
dule I in issue is thus with competence and 
has clear relation to the administration of 
civil justice. ATR 1978 SC 724 Foll, i 
: (Para 10) 

Thè right and assurance of the compensa- 
tion according to law for the acquired pro- 
perty which is bona fide adjudicated by the 
machinery provided by such law is the maxi- 
mum guarantee of Art. 81 (2) of the Con- 
stitution. The matters of evaluation of pro- 
perty, by a person interested and his desire 
to get the same adjudicated, need not be mix- 
ed and confused with the right guaranteed 
by the Constitution, (Para 10) 
The levy is clearly circumscribed by the 
objective factors reasonably worked out and 
cannot in any manner be said to be arbitrary 
imposition. There is no ground to think that 
any irrational element has been introduced 
in the matter of the rate of fee prescribed by 
Art. 15. Under Art, 81 (2) of the Constitu- 
tion what is material to find is the law autho- 
rising compulsory acquisition of the property 
for public purposes that lays down the 
manner and determination of compensation 
along with the principles of such determina- 


tion and not the matters of its reasonable- . 


ness. Even if that can be said to be in issue 
because of Art. 19 of the Constitution, it is 
clear that on the face of it by the very 
nature of it the fee collected under Art. 15 
of the Bombay Court Fees Act answers the 
reasonableness. (Para 11) 


‘The guarantee of Art. 31 (2) is to the ex 
tent of permitting acquisition of private pro- 
perty for public purposes by or under the 
authority of law that lays down the manner 
and principle of determination. of compensa- 
tion. That does not further guarantee that 
this manner of determination should always 
and in all circumstances be free in the sense 
the services required for adjudication should 
be made available without charge of any fee. 
The parties truly without any funds to pay 
the same may be entitled to invoke the pro- 
visions with regard to pauperism available in 


the Code of Civil Procedure. ` (Para 12) 
Cases Referred: Chronological Paras 
AIR 1978 SC 724 10 


- W., G- Deo, for Petitioners; M. P. Badar, 
(for No. 1) and V, P. Salve, Asstt. Govt. 
Pleader, (for Nos. 2 and 3), for Respondents: 


A.L R. 


MASODKAR J.:— These. two petitions 
arise out of land acquisition proceedings ini- 
tiated for the purpose of Nagpur Improve- 
ment Trust relating to Khasra Nos. 72, 78, 74 
and 75 of Mouza Pardi, in which the peti- 
tioners in these cases have interest. Though 
initially petitions have been filed seeking 
several reliefs including the one for the 
quashing of the scheme known as “Eastern 
Industrial Area Street Scheme” and also seek- 
ing further entitlement of compensation as 
per the principles and the provisions of 
Land Acquisition Act, 1894, at the hearing 
Mr. Deo stated that the petitioners do not 
press, their prayers with regard to the vali- 
dity of the Industrial Area Street Scheme, 
As to the other prayers regarding the com- 
pensation, the learned counsel states that the 
matter is being considered in the appro- 
priate forum under the provisions of the 
Nagpur Improvement Trust Act 1986 read 
with provisions of Land Acquisition Act and 
with liberty to question the eventual deci- 
sion on the grounds raised in these petitions, 
he withdraws those prayers. However, he 
restricts the petitions to the prayer with re- 
gard to payment of Court-fee which the peti- 
Honers were required to pay on the applica- 
tions for making references under S. 18 of 
the Land Acquisition Act, read with S. 61 of 
the Nagpur Improvement Trust Act, 1936. 

2. To appreciate the said grievance, few 
facts need be stated and the same are these: 
Before the Land Acquisition Officer peti- 
tioners in each case put in their claims with 
regard to compensation for the property that 
was being acquired. The Land Acquisition 
Officer made an award under S, 1f and fil- 
ed the same under S. 12 (1) of the Land Ac- 
quisition Act in each case, i. e on 28th 
October 1970. and 18th August 1970, the 
same being Annexure-VIII and Annex- 
ure-VII, respectively, along with these 
two petitions. Being  dissatisfieq with 


the said awards, on December 21, — 
1970 and Octoner 2, 1970 respec- 
tively, applications under S. 18 of the 


Land Acquisition Act, 1894, for reference 
were made. The reference application in 
each case was required to bear the court- 
fee stamp as provided for by Bombay 
Court-Fees Act, 1959, calculating the 
court-fees as per Article 15 of Schedule 
I of the Bombay Court-fees Act. With- 
out prejudice to the petitioners’ claim 
that no court-fee is payable because the 


‘provision seeking levy was unconstitu- 


tional, the petitioners have paid Rs. 3350/- 
and Rs. 1700/- respectively in these two 
cases as court-fee as per Article 15 of 
Schedule [I being one-half of ad valorem 
fee worked out on the difference between 
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the amount awarded by the Collector 


and the amount claimed by the appli- 
cants. 


3. The contention is that the provision 
regarding the levy of this fee is ultra 
vires of Art. 31 (2) of the Constitution of 
India and further it being a fee, it is un- 
reasonable on the face of it. The prayer 
in each of the petitions that survived 
and that was argued relates to seeking a 
declaration that the provision of Article 
15 of Schedule I of the Bombay Court- 
fees Act, 1959 be declared ultra vires 
and the petitioners in each case pray for 
refund of the fees paid upon their res- 
pective applications for reference. 

4, Mr. Deo in support of this submis- 
sion contends that it is Incumbent on the 
State in the matter of compulsory acqui- 
sition of property for the public purposes 
to acquire the same only by authority of 
a law that provides for compensation for 
the property so acquired and further 
which specifies the principles on which 
the manner in which the compensation 
is to be determined and given. Accord- 
ing to the learned counsel, the constitu- 
tional guarantee under Art. 31 (2). of the 
Constitution ig an obligation on the State 
and requiring a person to pay the court- 
fee for determining the compensation 
would be making a law which does not 
provide for the compensation as such. 
The payment of court-fees and the nature 
of fees taken in Court, it is argued, can- 
not possibly have any correlation with the 
services rendered by State, for here it is 
the State which is extracting the property 
and not rendering any service. Thus for 
the purpose of seeking determination of 
the compensation if the law were to re- 
quire a fee as a pre-condition for deter- 
mining compensation, on the face of it 
the complaint is, it will be unreasonable 
and further would mean denying the 
compensation itself. The.submission sug- 
gests several cases where. the persons 
who are really paupers will be disabled 
to get any just and equitable compensa- 
tion because they are unable to bear the 
burden of court-fee and thus acquisition 
itself would be without payment of com- 
pensation as originally intended by the 
Constitution. Further such an acquisitory 
process would be one unauthorised by 
law. Counsel argues that the nature of 
the order made under S. 11 of the Land 
Acquisition Act is nothing but an offer 
and it is the right given to the party in 
the matter of compensation either to ac- 
cept or reject that offer, The words 
available in sub-article (2) of Art, 31 of 
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the Constitution of India, as to the man- 
ner for determination of the compensa- 
tion, should receive such a construction 
that would, without any impediment 
whatsoever including the one requiring 
the payment of court-fee, permit adjudi- 
cation and. determination of the quantum 
of compensation as per law. It is further 
urged that the Land Acquisition Act it- 
self does not require the party dissatis- 
fied with the offer to pay any particular 
fee for further adjudication; it is by the 
Bombay -Court-fees Act an impediment 
is enacted and the said impediment thus 
being operative upon the right secured 
by a law providing for the manner of 
determining the compensation in terms 
of Art. 31 (2), would be unconstitutional. 
It is further submitted that article of the 
Court-fees Act has no relation nor has 
any nexus with the cost of administra- 
tion of justice, because, it is recovered 
at the time when the application is made 
and not in the Court. In fact according 
to the learned counsel it is an executive 
charge for making a reference and the 
principles of the’cost of judicial adminis- 
tration and the possible nexus cannot be 
made applicable. 


5. We have carefully considered all 
these submissions and it is difficult to 
uphold the same. Provision of Art. 31 (2) 
on which reliance is placed is in negative 
term conferring a right, no doubt, with 
regard to compensation in the matter of 
compulsory acquisition of property for 
public purposes. Sub-article (2) is satis- 
fied once the compulsory acquisition is by. 
the authority of law and the said law as 
far as the present controversy is concern- 
ed provides for the principles on which 
and the manner in which the compensa- 
tion is to be determined and given. The 
provisions of sub-article (2) undoubtedly 
are the part of the right to property 
guaranteed, By itself it purports to lay 
down how that right is to be governed 
in the matters of compulsory acquisition 
of property for public purposes, It 
enacts constitutionally a permissive legis- 
lative field that can eclipse individual 
rights in property in favour of public 
need. To satisfy basically the require- 
ments of that provision ig to find whe- 


‘ther the taking or acquiring is by or un- 


der the authority of a competent legisia- 
tion. Such law would necessarily provide 
by laying down the principles and the 
manner in which the compensation for 
acquired property would be determined 
and/or paid, Constitution clearly contem- 
plates such a trivalent measure for ac- 
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quisition of property for public purpose. 
To put it otherwise the requirements are 
simply three, viz. the acquisition must 
proceed under the authority of law; the 
said law must lay down the principles of 


compensation; and further it must 
lay down the principles for de- 
termination of compensation. The 


provisions of the Land Acquisition Act, 
1894, read with the Nagpur Improvement 
Trust Act, 1936, as far as present matter 


is concerned fully satisfy this constitu- 
tional trivalence. Now the complaint 
herein is against the Court~fees 
Act that requires a court-fee to 


be paid upon an application con- 
templated by S. 18 of the Land Ac- 
quisition Act for seeking a reference for 
adjudication for enhanced compensa- 
tion. By that prescription we fail to’ see 
how the Provisions of Art. 31 (2) of the 
Constitution can be said to be violated 
for, we have a law laying down the prin- 
ciples of compensation and similarly the 
manner of’ its determination. Once these 
‘requirements are there the guarantee un- 
der the article is fully -satisfied. Further 
probe in the scheme of the Land Acqui- 
sition Act would also indicate that com- 
plaint is without any force. 


5-A. The provisions of the Land Acqui- 
sition Act indicate that after the issue of 
notice to the interested parties, the Land 
Acquisition Officer proceeds under S, 11 
to make an enquiry with regard to com- 
pensation, The law enjoins upon the 
officer to take into account the objec- 
tions which any person has taken pur- 
suant to the notice, firstly, to the measu- 
rements and, secondly, about the value 
of the land and also into the respective 
interests of the persons claiming com- 
pensation. The award that has to be made 
under S. 11 after such enquiry has to 
state the true area of the land and: the 
compensation which in the opinion of the 
Collector has to be paid for the land 
and if there is a claim for apportion- 
ment, the apportionment of the said com- 
pensation. No doubt provisions of S. 11 by 
themseives: do not indicate the prin- 
ciples for working out the’ said 
compensation. But it is implicit in 
the very purpose of the enquiry which 
is for all purposes the executive deter- 


mination of the compensation for the 
acquired property. „This determination 


undoubtedly partakes in the nature of 
quasi judicial enquiry to which the prin- 
ciples of fairplay and justice are clearly 
applicable. Not only the Collector is 
bound to apply the principles enacted un- 
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der Ss.°23 and 24 of the Land Acquisition 


-Act by virtue of S. 15 of the said Act, 


but is further’ enjoined in the scheme of 
the proceedings to behove consideration 
upon the evidence or the material that 
may be tendered by the persons interes- 
ted in the property, This enquiry for the 
purpose of determination of the compen- 
sation is thus governed by the principles 
for such determination and lays down 
the manner in which it has to be com- 
pleted. Ag a result of the enquiry award 
follows, No doubt the nature of the 
award made under S, 11 with respect to 
compensation for the acquired property 
is treated and is tantamount to an exe- 
cutive offer but that is because the per- 
sons interested have a further option to 
seek enhancement of the compensation 
so offered. It is styled judicially as an 
offer because there is a possibility of its 
acceptance or non-acceptance resulting 
in a reference at the instance of the dis- 
satisfied party to a Civil Court for en- 
hanced claims. For the purpose of law 
however the award made by the Collec- 
tor is both, the result of adjudication and 
application of the principle for determi- 
nation of compensation, The acquisitive 
law’s purposes aş contemplated by the 
provisions of Art. 31 (2) of the Constitu- 
tion are thus fully satisfied once the 
Collector under the provisions of the 
Land Acquisition Act permits participa- 
tion by issue of the notice and aftér ap- 
plying the principles makes an award. 
The making of this award of compensa- 
tion is thus unimpeded by’ any onerous 
conditions, Upon the claim put up be- 
fore the Collector who is charged with 
duty to make an award the interested 
person is not required to pay any court- 
fee; nor the award so made under S. 11 if 
accepted by the interested person requires 
him to pay any court-fee, either with re- 
gard to claim set up or with regard to. 
claim so awarded, 


5-B, Now comes the stage in the sche- 
me of the Acquisition Act itself of provid- 
ing further remedy to dissatisfied person 
with the award of compensation. Had 
the law stopped at the determination 
made by the Collector in the shape of 
executive award and left the party aggrie- 
ved to follow the remedy of general law. 
we have no doubt that the provisions of 
such law would have answered all the 
requirements contemplated and to which 
we have made a reference above by Art. 
31 (2) of the Constitution. But the Legis- 
lation purports to make a self-contained 
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and self-serving scheme, Thereunder the 
provisiong of S, 18 of.the Land Acquisi- 
tion. Act permit of a making of an appli- 
cation to the Collector for the purpose of 
reference to the Court by which the per- 
- gon interested and not satisfied with the 
award can seek enhancement of the 
compensation. It may be mentioned that 
provisions of Chapter VI of the Nagpur 
Improvement Trust Act which are rele- 
vant enable the Trust to acquire the land 
under the provisions of the Land Acqui- 
sition Act as are amended by the provi- 
„sions of Nagpur Improvement Trust Act 
and for performing the functions of the 
Court in reference to the acquisition of 
land for the Trust a Tribunal is required 
to be constituted 
S. 62 of the Trust Act. By virtue of S. 61 
of that Act, the Tribunal so constituted 
is deemed to be the Court and the Presi- 
` dent of the Tribunal to be the Judge. 
Thus by virtue of S. 18 of the Land Ac- 
quisition Act the dissatisfied interested 
person is enabled to approach this Tri- 
bunal which for all purposes is a Court 
if claim is set up for enhanced compen- 
sation. Under the provisions of the Land 
Acquisition Act such a reference would 
have been to the Court as defined in 
S. 3 (d). Further scheme of S.-18 indica- 
tes that an application has to be filed 
with the Collector which if it is other- 
wise tenable takes the shape of a refe- 
rence to Civil Court. But the disputes so 
raised for the purpose of enhanced com- 
pensation have to be determined or ad- 
judicated upon by the Court or the Tri-« 
bunal which is deemed to be the Court 
under the relevant Act. The nature of 


the proceedings initiated upon an 
application for reference by the 
party concerned is clearly one of 


civil claim with regard to the entitlement 
of the compensation in place of the com- 
pensation offered under an award made 
under S5, 11. As far as applicable to the 
hearing ‘of the reference before the Civil 
Court S. 53 of the Lard Acquisition Act, 
1894 makes the Code of Civil Procedure 
applicable. Under the Trust Act only 
S. 54 of the Land Acquisition Act has 
been excepted but the provisions of S. 53 
would still be applicable to the proceed- 
ings in reference before the Trust Tri- 
bunal. Effect of exclusion of S. 54 by the 
Trust Act is merely taking away the re- 
medy of further appeal which would be 
bas under the Code of Civil Proce- 
ure. 


6. This self-serving scheme of the 
statute. primarily shows that once there 


in accordance with: 
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is executive determination of the com- 
pensation the interested person if dissa- 
tisfied is being provided with a civil re- 
medy and the mode and manner of tak- 
ing that remedy in the Court is regulat- 
ed. For all intents and purposes along 
with the nature and constitution of the 
remedy, it is clear that the person inter- 
ested and dissatisfied and seeking a re- 
ference is placed in the place of a plain- 
tiff claiming higher compensation for 
the property acquired than the one 
awarded under S. 11 of the Land Acqui- 
sition Act. The civil claim so set up 
though not a suit but is clearly akin to 
it and is governed by the Civil Proce- 
dure Code. Party seeking to invoke the 
process of civil justice which is depart- 
mentally available under the structure of 
the law in the hierarchy of the Court is 
bound by other laws and would clearly 
be subject to its terms like any other 
suitor in civil cases, Only because the 
laws that govern the initiation or institu- 
tion of claims and its investigation by 
the Civil Court create a modality and 
require the party to incur such an ex- 
penditure for that purpose, it- cannot be 
Said that the initial right fo get the com- 
pensation is in any manner being imped-t 
ed, If we were to stretch the logic of 
impeding the fundamental rights in this 
manner, then even a party required to 
call witnesses and pay for them would 
complaint that it is onerous. The position 
of the party and the purpose of the pro- 
ceedings clearly dominate the necessity 
in such matters to put the party and the 
proceedings to the regulation of other 
laws and only because those laws impose 
a liability because the justice is sought 
from the Civil Court to pay the court- 
fee on the claim so set up, the right to 
compensation cannot be said to have been 
affected in any manner. 


_% This would be evidenced by fur- 
ther scrutiny of certain provisions of the 
Land Acquisition Act, 


8. As we stated above, the manner 
and procedure for the purpose of initiat- 
ing proceedings in Civil Court is laid 
down by S. 18 of the Land Acquisition 
Act. The inifiation has to be by a writ- 
ten application to the Collector and the 
party is required to state the grounds on 
which the objections to the award or its 
amendment are made, Limitation is pres- 
cribed within which the application has 
to be tendered. Orders made by the Col- 
lector are subject to the revisional juris- 
diction under S. 115 the Code of Civil 
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Procedure by the High Court. If every- 
thing is appropriately complied with. ithe 
Collector is required by law to make a 
reference, Collector is required further 
to make a statement with regard to the 
matters of objections and S. 19 (1) (d) 
relevantly casts an obligation to disclose 
the grounds on the basis of which the 
Collector determined the compensation 
of the acquired property.. S. 20 directs 
that upon reference the Court would 
etart the hearing of the proceedings by 
causing notices to be served on the per- 
sons interested and the Collector, These 
three Ss. 18, 19 and 20 together indicate 
that the application for reference is in 
substance the Civil claim in the matter 
of higher compensation which has to set 
out the grounds of objection to sustain 
that claim and the Collector has to indi- 
cate the grounds on which the compen- 
sation has already been determined, That 
indicates that these are the basic plead- 
ings and with these pleadings the matter 
is sent in the shape of the reference for 
adjudication by the Court which involves 
as usual the incidental services of the 
adjudicating forum established by the 
State in the matters of dispensation of 
civil justice. 

9. ‘Now turning to the provisions of 
the Bombay Court-Fees Act, 1959 which 
seek to charge fee mainly in the matters 
.of involving the dispensation of justice in 
courts, at the threshold it must be obser- 
ved that for the purpose of reference, by 
Article 15 of Schedule I of the Bombay 
Court-fees Act, 1959, the fee is char- 


ged upon the application by which 
adjudication in the Civil Court 
is sought. The incident or the 


cause for collection of court-fees thus is 
clearly the application of the person who 
sets Up civil claim for higher compensa- 
tion. Competency to charge such fees and 
make law for its levy and collection can- 
not be doubted under the constitutional 
scheme nor was so raised before us. Like 
any other civil claim required to be 
initiated by means of filing a plaint or 
an application or memorandum in writ- 
ing made to the Court, application for the 
purpose of reference to the Court under 
S. 18 of the Land Acquisition Act provi- 
des an appropriate incident seeking to 
levy the fee, for, eventually what ensues 
ig the adjudication by the Court in its 
civil jurisdiction of a civil claim. It is 
clear that though the court-fee has to be 
paid upon the application made to the 
Collector in pith and substance it is the 
fee that is paid in Court, for, as we indi- 


Yamunabai v. Nagpur Improvement ‘Trust 


ALR, 


cated above, Collector would have no 
option if the conditions of the statute are 
satisfied but te forward the reference for 
the adjudication of the Court, The fee 
thus charged under Art. 15, of Schedule 
I, in our view is the one which is requir-| . 
ed to be paid in court and is not a fee 
collected or paid upon an application 
made to the Collector. Because proceed- 
ings with regard to civil claim for the 
enhanced compensation are initiated by 
an application to the Collector, this posi- 
tion that it is a fee in law paid in Court 
is not affected. Application igs an  inci-| 
dence upon which the court-fee can be 
levied and the Collector being the autho- 
rity entertaining such applications though 
would collect the same, yet it is a fee 
paid in Court, 

10. About the character of such fees 
In the legislative field it is ample to re- 
fer to the authoritative pronouncement 
of the Supreme Court in the case of 
Secretary, Government of Madras, Home 
Department v. Zenith Lamps & Electri- 
cals Ltd. (AIR 1973 SC 724). The ratio 
of this judgment reinforces the legisla- 
tive competence and clearly brings out 
that the nexus for the levy and collection 
of the court-fee is provided by the very 
administration of justice in and under 
the ‘State. The Court in that case observ- 
ed in paragraph 31 as follows: 


“But even if the meaning is the same, 
what is ‘fees’ in a particular case de- 
pends on the subject-matter in relation 
to which fees are imposed. In this casa 
we are concerned with the administra- 
tion of civil justice in a State. The fees 


must have relation to the administration | 
of civil justice. While levying fees the . 
appropriate legislature igs competent to 
take into account all relevant factors, the 
value of the subject-matter of the dispute, 
the various steps necessary in the prose- 
cution of a suit or matter, the entire cost 
of the upkeep of courts and officers ad- 
ministering civil justice, the vexatious 
nature of a certain type of litigation and 
other relevant matters.” _ 
(Underlining added). 


These observations clearly indicate 


that once the relation of the claim to the 
administration of civil justice is establi- 
shed, its levy is competently made and 
the appropriate legislature seeks fo re- 
cover the same by keeping in view seve- 
ral relevant factors. The levy of the fees 
under Art. 15 of Schedule Į in issue is 
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thus with competence and has clear rela- 


tion to the administration of civil justice. 
As we have indicated above, the refe- 
rence under S, 18 entails involvement 
of the administration of civil justice 
. drawing upon the services of the judicial 
hierarchy of courts at the instance of the 
party dissatisfied with an executive 
award or determination of compensation 
under S. 11 of the Land Acquisition Act. 
The charging principle underlying the 
provisions of the Court-Fees Act is clearly 
connected to the civil administration of 
justice seeking recovery of the court-fee 
from the party which intends to initiate 
the proceedings and to set the wheels of 
justice in motion. A person interested in 
the property acquired after the statutory 
adjudication of the compensation under 
S. 11 is not a different clasg than any 
other civil suitor seeking to establish in 
; Civil Court a claim against a public or 
State authority. There is no such guaran- 
fee in Art. 31 (2) of the Constitution that 
such a suitor only because his property 
is subjected to acquisition for public pur- 
pose should be differently treated even 
for the purpose of adjudication’ of his 
civil claim in the matter of compensation. 
Conceivably it cannot: be so. The right 
and assurance of the’ compensation ac- 
cording to law for the acquired property 
which is bona fide adjudicated by the 
machinery provided by such law is the 
maximum. guarantee of Art. 31 (2) of the 
Constitution, The matters of evaluation 
of property by a person interested and 
his desire to get the same adjudicated, 
need not be mixed and confused with the 
right guaranteed by the Constitution. 
The interested person like any other 
-(citizen is entitled to put his valuation in 
the matter of compensation including his 
i jown fanciful claims. Like any other sui- 
tor after the basic determination, which 
law presumes will be fair and bona fide, 
such a person is permitted to seek adju- 
dication of his claim from the competent 
Civil Court and for that purpose is re- 
quired by the Court-Fees Act to bear the 
burden of the fees which have relation 
to the rendering of the services in the 
administration of justice. 


11. We thus fail to see how such a2 
levy which is competently’ enacted can 
be said to affect the right conferred. by 
Art, 31 (2) of the Constitution of India. 
About the reasonableness, the levy of fee 
under Art. 15 of the Schedule I of the 
Bombay Court-Fees Act on the face of 
it shows a rationale in that it charges 
one-half of ad valorem fee on the diffe- 
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rence, if any, between the amount award- 
ed by the. Collector and the amount 
claimed by the applicant according to the 
scale prescribed under Art. 1 of Sche- 
dule J subject to a minimum fee of 
fifteen rupees. Had the matter been of a 
civil suit simpliciter, the prescription 
would have been on the ad valorem 
basis; but the legislative reasonableness 
is explicit in making the charge half of 
the said fee; so also it ig only the diffe- 
rence between the compensation deter- 
mined by the Collector and the claim of}: 
the person interested that is subjected to 
this charge. Thus the levy is clearly cir- 
cumscribed by the objective factors 
reasonably worked out and cannot in any 
manner be said to be arbitrary imposi- 
tion. There is no ground to think that any 
irrational element has been introduced in 


‘the matter of the rate of fee prescribed 


by Art, 15. Once we grant the principle 
that the State is entitled to recover rea- 
sonable fee having correlation to the ser- 
vices involved and rendered by the ad- 
ministration of civil justice, even if com- 
pared with the other fees which are 
competently collected under the Court- 
Fees Act, the levy of this fee shows care 
and circumspection, Under Art, 31 (2) of 
the Constitution what is material to find 
is the law authorising compulsory. acqui- 
sition of the property for public purposes 
that lays down the manner and determi-| 
nation of compensation along with the 
principles of such determination and not 
the matters of its reasonableness. Even 
if that can be said to be in issue because 
of Art. 19 of the Constitution, we are 
satisfied that on the face of it by ‘the 
very nature of it the fee collected under 
Art. 15 of the Bombay Court-Fees Act 
answers the reasonableness. 


12. As is usual in the field of r2ason- 
ableness, reference was made to hypo- 
thetical cases wherein question as to a 
party who is truly pauper and as such 
unable to seek a reference and, there- 
fore, losing the remedy provided by the 
law validly made under Art. 31 (2) of 
the Constitution was raised. But, in our 
view, such cases and such illustrations 
are not decisive. The guarantee of Art. 31)- 
(2) is to the extent of permitting acqui- 
sition of private property for public pur- 
poses by or under the authority of law 
that lays down the manner and principle 
of determination of compensation. That 
Moes not further guarantee that this 
manner of determination should always 
and in all circumstances be free in the 
sense the services required for adjudica- 
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tion should ‘be made available without - 


charge of any fee. Having indicated the 
manner the law made under Art, 31 (2) 
may itself indicate the mode and manner 
of determination of compensation and 
other matters such as initiation, 
tions of initiation and its adjudication 
being left to the modality of other Acts. 
Question of detriment does not arise, for, 
here there ig first an executive determi- 
nation in the shape of award of the com- 
pensation free of any charge and it is 
only when the party sets up a higher 
claim of its own over and above thal 


compensation, such a party is asked to. 


pay fee in Court by a modality of mak- 
ing an application for reference. It is not 
necessary in these petitions to say 
whether the provisions of Order XXXIII 
Civil Procedure Code dealing with the 


claims of pauper suitors would be attrac~° 


ted or not. But it is likely that upon the 
view indicated above, in that the- fees 
collected upon the application are fees 
paid in Court, the parties truly without 
any funds to pay the same may be enti- 
tled to invoke the provisions with regard 
to pauperism available in the Code of 
Civil Procedure, For the purpose of the 
present petitions suffice it to observe that 
the petitioners before us are not paupers 
and in fact have paid the court-fee and 
have raised a challenge that they are 
not liable to pay that court-fee because 
- of Art. 31 (2) of the Constitution, 


13. Upon the view we have taken as 
to the construction of the remedy made 
available and resultant necessity involv~. 
ing the judicial services, the levy of the 
fee is clearly related and competently, 
made. Further there is obvious possibi- 
lity involved in all civil litigations that 


the fees initially paid will be directed to . 


be borne upon success by the opponent 
as it will form part of the costs that 
usually follow the success ina civil 
cause. The reasonableness of the levy 
and its possible return in the shape of 
costs, all indicate that petitioner’s remedy 
is. not in any manner put under onerous 
statutory conditions. 


14. In view of all this, we reject the 
submissions advanced in support of the 
petition and adjudge that upon the de- 
bate raised before’us, Art. 15 of Sche- 
dule I of the Bémbay Court-Fees Act, 
1959, seeking levy of the one-half ad 
valorem court-fee in the matters of refe- 
rence under S. 18 of the Land Acquisi~- 
tion Act, 1894, is not in any’manner un- 
constitutional nor can be treated so un- 
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der Article 31 (2) of the Constitution ‘of; 
India, We have disposed ‘of the auiestiod! 
on the basis and assumption that Art. 31 

(2) is applicable to the provisions of the 
Land Acquisition Act, 1894, as the . jevy 

of court-fee collected was under the- 
Bombay Court-Fees Act, 1959. In this we 

make it clear that we are not applying 

the saving indicated by Art. 31 (5) of the 

Constitution of India. ; 

15. Rule would stand discharged in 
both these petitions. However, we make 
no orders as to costs. 

Rule discharged, 
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Balkrishna Raghunath Gharat, Appel- 
lant v, Sadashiv Hiru Gharat, Respon- 


dent, 


Second Appeal No. 248 of 1971, Dj- 
21-12-1976. 

Hindu Adoptions and Maintenance 
Act (1956), S. 10 (iv) read with S. 4 — 
Adoption of person over fifteen years of 
age — Valid only if recognised by cus- 
tom — Resort to any text, rule or inter- 
pretation of Hindu Law is of no avail. 
AIR 1972 Bom 98 Not Followed. . 

When we read S. 4 with S, 10, the only 
interpretation admissible is that if any 


‘text or rule or interpretation of Hindu 


law permitted adoption of boys over 15 
years in age, they will not have any 
effect unless a specifice provision was 
made in any other section of the Act re~ 
cognising them or giving them the old 


sanctity. (Para 13) 
If the parties succeed in establishing , 
the custom or usage sanctioning such 


adoptions of boys more than 15 years of 
age, then only they could be deemed to 
be persons capable of being taken in 
adoption within the meaning of S. 16. 
©. 10 restricts the cases of boys in whose 
community there. is such a custom. If 
adoption of boys more than 15 years in 
age is recognised by any text or rule or 
interpretation of Hindu law and not by 
custom, there being no express provision 
in the Act, the said text, rule and interpre- 
tation would cease to have effect. Such 
adoptions were upheld by the Bombay. 
High Court, not because of the proof of 
custom but because of the interpretation 
put on the texts. Hence, if such adoption 
was permissible under any text, rule or 
interpretation of Hindu Law, then the 
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same could not be allowed to- be' proved 
fn view of overriding effect of 5. 4. AIR 
1976 Bom 264 Followed, AIR 1972 Bom 
98 Not Followed. (Paras 14, 20) 


Cases Referred: Chronological Paras 
AIR 1976 Bom 264 12, 20 
AIR 1972 Bom 98: 73 Bom LR 667 12, 20 
(1972) S. A. No, 1444 of 1965 D/- 24-4- 


1972 (Bom) 20 
AIR 1924 Bom 349: ILR 48 Bom 
387 5, 19 
(1899) ILR 23 Bom 250 17 
(1866) ILR 10 Bom 380 18 
(1871) 8 Bom HCR 67 16 


M. V. Paranjpe, B. G. “Pradhan and 
J. A. Barday, for Appellant; V. P. Thosar 
with J. M, Baphana, for Respondent. 


JUDGMENT:— Plaintiffs suit for a 
declaration that the adoption made by, 
him of the Defendant-Respondent is void, 
having been dismissed by the lower 
Court and confirmed in appeal by ` the 
learned District Judge, Kolaba, he has 
come in second appeal, 

' 2. The appeal does raise a somewhat 
important point of Hindu Law on which 
the: authorities of this Court at least do 
fiot appear to be unanimous. The ques- 
tion as to whether the adoption of a boy 
over 15 yearg of age is void, or valid be- 
ing sanctioned by custom, arises in this 
way: ; 

The Plaintiff who had taken the de~ 
fendant in adoption on 12th February 
1968 and got the adoption deed register- 
ed, alleged that according to the custom 
in his community adoption of a 
boy more than ten years of age at 
the date of adoption is not valid, 
As the defendant was 22 years of age at 
the date of the alleged adoption the said 
adoption is ipso facto bad in law and not 
binding on the plaintiff, 

‘ 3. The short answer made by the de- 
fendant was that they are the members 
of Somavanshi Kshatriya Community in 
Alibag Taluka which has its own associa- 
tion presided over by a president elected 
by the members of the community. At 
the time of adoption, permission of the 
President is required to be obtained and 
there is a long standing custom sanction~ 
ing the adoption of persons of any age. 


4. The learned trial Judge framed a 
number of issues whichin my opinion did 
not catch the crux, He cast the burden of 
proving the invalidity of. Defendant's 
adoption on the plaintiff. In the alterna- 
tive he framed a somewhat general issue 
as to whether the adoption is invalid 
under the practice of the ‘community 
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probably an issue 
which covered the plaintiff's principal 
contention that the custom sanctioned 
adoption of boys upto the age of 10 years. 
Both these issues were answered in the 
negative. The learned District Judge for- 


of the parties, 


‘mulated a somewhat omnipotent point as 


to whether the adoption of the Defendant 
was not in compliance with the provisions 
of the Hindu Adoption and Maintenance 
Act and answered it in the negative, It 
is this finding which is impugned before 
me, 

5. Before I turn to the controversial 
questions I may at the cost of repetition 
refer to certain material’ allegations 
in the pleadings of the parties. 
The Plaintiff, for getting rid of the 
defendant’s adoption on the ground 
of age, made a two-fold attack, In the 
first instance he pleaded that there was 
a custom in the community of the parties 
that the age of the boy should not exceed 
10 years at the date of adoption. In the 
altrenative took resort to section 10 (iv) of 
the Hindu Adoptions and Maintenance 
Act, 1958 and averred further that as the 
defendant had completed more than 15 
years of age, the adoption was void be- 
ing not in compliance with law. To rebut 
these averments, the defendant pleaded 
another custom which according to him 
put no upper age limit on the age of the 
boy to be taken in adoption and denied 
the custom set up by the plaintiff, It is 
common ground that the adoption is evi~- 
denced by a registered deed of 14th Fe- 
bruary 1968 and at the date of the adop- 
tion the boy was aged 22 years i, e in 
any event, more than 15 years. There- 
fore, this is a case in which two apparent- 
ly contrary customs are set up, the plain- 
tiff contending that the custom sanction- 
ed adoptions of boys below 10 and the 
defendant pleading that there is no up- 
per age limit, But on the question whe- 
ther the adoption is valid ‘or void by 
virtue of the provisions contained in the 
Act, both the parties rely upon the same 
provisions, the interpretation of which is 
a matter of debate and to which I will 
refer shortly. Before dwelling on the 
questions of law, I may refer in brief to 


‘the evidence adduced by the parties for. 


proving the alleged custom. 

6. The plaintiff did not enter the box, 
nor did he examine any witnesses. The 
defendant examined three witnesses viz. 
Laxman Yesu Gharat, Prabhakar Sure- 
kar and Keshav Thakur. Laxman Gharat 
claims to be the President of Pathare 
Kshatriva Pachkalshi.' Somavanshiya 
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Samaj. He is officiating as the President 
for the last seven years next before his 
deposition recorded in November 1969, 
He made a negative statement that there 
is wo usage or custom that the boys be- 
low tem years only showld be adopted. 
He hastened fo add in the same breath 
that there are no restrictions ever put on 
the age Himit of the adopted boys. He 
produced a number of documents filed 
before him by certain members of the 
communtiy evidencing their respective 
adoptions, but those members have not 
Stepped into the witmess: box. He had to 
concede that this practice referred to by 
him: is nowhere recorded in the books 
maintained by the Samaj. The various 
documents referred to by him were 
handed over to the Secretary who was 
them im charge of the affairs of the asso- 
ciation, but mo register was ever main- 
tamed, Prabhakar Surekar (D. W. 2) who 
claims te have been adcpted by one 
Radhabai Balkrishna im 1661, speaks to 
his age being 3h years at the date of 
adoption and the sanction of the Samaj. 
His adoption deed was not registered and 
what was handed aver to the Samaj was 
em uncertified copy of am unregistered 
deed. The next and the last witness Kes- 
hay Thakur (D, W, 3), another member 
of this community, swears to his adop- 
tiom by one Kashimeth somewhere in 
1963 and at the time of adoption he was 
29. The requisite consent of the Samaj 
was taken. The last two witnesses do not 
utter a word 4m the custam set up by the 
defendant im the written statement but 
endeavour to speak to certain facts with- 
im their petsanal knowledge viz. their 
ages at the dates of their alleged adop- 
tions It is clear that the material oral 
evidence om record is the solitary state- 
ment of the President Laxman Gharat 
that there is no upper age limit for the 
bay to be taken in adoption. In simpler 
words, he says that in his community 
boys of amy age cam be taken in adop- 
tiom but while making this statement 
he asserts that the community never put 
any restriction much less to the effect 
that the boy should be below ten years. 
This statement is made to disprove the 
custom set. up by the Plaintif£ 


T. Before going to the legal aspect as 
to on whom the burdem should lie, and 
whether it has been discharged or not, I 
may point out that the learned District 
Judge has dismissed the evidence of the 
three witnesses om the potht of custom 
white reversing fhe finding of the lower 


Court, He has poinfed out that the nu- . 
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merous deeds of adoption or their copies 
were not at all proved and could not be 
read as substantive evidence. On the other 
hand, he has described them as good as : 
Waste papers. On the evidence of the re« 
maining two witnesses, his observations 
are that they attempt to prove their own 
adoptions. This evidence, taken at its 
face value, is certainly too meagre and 
not worthy -of credence to uphold the 
custom set up by the defendant, It is 
needless to repeat as to what type of 
evidence is necessary to uphold the cus~ 
tom because the law is well settled on 
this point. The. evidence must be unequi-~ 
vocal and it must tend to prove that the 
custom is ancient, certain and reasonable, 
A couple of instances and that too of a 
comparatively recent date can by no 
stretch of imagination be held to be suf- 
ficient evidence to uphold the custom 
which aims at changing the course of law, 
Therefore, without dilating further, I am 
disposed to conclude on the evidence 
that the custom set up.by either side is 
not at all proved, : 

8. This takes me on to the most cru- 
cial and ‘debatable questions and to ap- 
preciate them, reference to certain pro- 
visions in the Hindu Adoptions ang Main- 
tenance Act, 1956 which governs the pre~ 
sent case would be necessary. This Act 
came on the statute book on 21-12-1956. 
The expressions “custom” and “usage” 
have been defined in S. 3 to mean that 
unless the context otherwise requires, 
they connote any rule which, having 
been continuously and uniformly obser- 
ved for a long time, has obtained the 
force of law among Hindus in 
any local area tribe, community, 
group or family provided that the 
rule is certain and not unreasonable 
or opposed to public policy; and provid- 
ed further that, in the case of .a rule ap- 
plicable only to a family, it has not been 


discontinued by the family. The expres- 


sions “custom” and “usage” having been 
defined by the statute, they have to be 
given this very meaning wherever they 
occur subsequently in the Act and more 
particularly in 5. 10 (iv) of the Act, 


9. The next important section is S. 4 
which reads as follows: 

“4. Save as otherwise expressly pro« 
vided in this Act,— 
- (a) any text, rule or interpretation of 
Hindu law or. any custom or usage as 
part of that law in force immediately be~- 
fore the commencement of this Act shall 
cease to ‘have effect with respect to any 
matter for which provision is made in 
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this Act; aar 

In this context the relevant portion of 
S. 10 on which hinges the present case 
needs reproduction and it would read 
thus: 


“10, No person shall be capable of be- . 


ing taken in adoption unless the follow- 
ing conditions are fulfilled, namely:— 

x x x x x. = xX 

x x x x x x x 

(iv) he or she has not completed the 
age of fifteen years, unless theré is a 
_custom or usage applicable to the parties 
which permits persons who have com~ 
pleted the age of fifteen years being 
taken in adoption.” 

10. Two more important sections in 
this context need a reference. S. 5 lays 
down that adoptions under the Act are 
to be regulated by the provisions con- 
tained in Chapter I] which has the cap~ 
tion ‘Adoption.” S. 5 (1) runs thus: 


*5. (1) No adoption shall be made after 


the commencement of this Act by or to | 


a Hindu except in accordance with the 
provisions contained in this Chapter, and 
any adoption made in contravention of 
the said provisions shall be void.” 
Section § which prescribes the requisites 
of a valid adoption reads as follows: 

“6. No adoption shall be valid unless:— 

x X X’ X x x "X 
x x ` X x x x x 

(iii) the person adopted is capable of 
being taken in adoption; and 

(iv) the adoption is made in com- 
pliance with the other conditions men< 
tioned in this chapter.” 

It is needless to refer to the other pro- 
visions contained in this Chapter, but in 
passing I may add that S. 7 deals with 
the capacity of a male Hindu to take in 
adoption, whereas S. 8 speaks of the 
capacity of a female Hindu to take in 
adoption. S, 9 deals with persons capable 
of giving in adoption and to S. 10 a rex 
ference is already made. S. 11 lays down 
other conditions for a valid adoption, but 
they are of little moment in the ae 
litigation. 


11. On a combined reading of Ss. 5,6 
and 10 it would be clear that an adop- 
tion which is not in strict compliance 


with the provisions of law will be void. 


and no alternative is left. S. 10 defines 
the persons capable of being taken in 
adoption and one of the restrictions im- 
posed is on the age limit, If the boy has 
completed the age of 15 years,. the adop- 
tion is not recognised by the Act ang it 
is rendered void subject tọ the proviso. 


answered this point against the 


establish the alleged custom, 
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The proviso is the existence of a custom 
or usage applicable to the parties per- 
miiting adoption of boys more than 15 
years of age. Going back tp the facts for - 
a while, | may point out that the defen- 
dant being admittedly more than 15 
years of age at the time of adoption, the 
adoption would be ex facie void, 


12. However, Mr. Thosar, the learned 
advocate for the Defendant who argued 
the matter: at great length, tried to bring 
his ease within the four corners of the 
proviso or exception to sub-seclion (iv) 
of S. 10 by laying great emphasis on the 
custom or usage which according tp him 
is proved by fhe evidence on Tecord 
alluded to in the foregoing paragraphs. 
I have already conciuded hat the said 
evidence as a matter of fact has failed 
him and the learned trial Judge has 
defen- 
dant-respondent, But Mr. Thosar tried 
to get rid of this difficulty by Taing 
back upon certain observations In fhe're- 
ported cases to which a reference would 
be made shortly and impressing upon 
this Court that this custom, so far as the 
erstwhile Bombay State, which is now a 
part of Maharashtra State and in which 
the old Hindu law on adoption prevailed, 
is concerned, is recognised and has har- 
dened into a rule of law. A judicial note 
be taken of the custom allowing | adop- 
tion of boys more than 15 years in age 
or putting no upper age limit on the ages - 
of the boys to be given in adoption and 
he need not be called upon to prove the 
custom once again. Even if the oral evi- 
dence is read against him and it fails to 
still the 
precedents of this Court can be taken in- 
to account and on the issue of custom 


and/or usage the point can ‘be in his 


favour, In support .of his submission he 
relied upon certain observations of Nain 
J. in Dnyanu Gopal Powar v. Jijaba Baba 
Powar,.73 Bom. L. R, 667: {AIR 1972 
Bom 98) correctness of which is doubted 
by the Division Bench of this Court in 
Laxman Ganpati v, Anusiryabai, AIR 
1976 Bom 264, In Dnyanu’s case the 
widow who had inherited her husband’s 
properties, had sold them in 1942 - and 
1943 to the defendents. In 1959 she adop- 
ted the plaintiff as a son to her husband 
and died thereafter. The plaintiff brought 
a suit against the defendants for posses- 
sion of the properties on the ground that 
the alienations made by the widow were 
without legal necessity. Numerous con- 
tentions were taken and one of the points 


raised was that the age of the adopted 


® 
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gon was more than 15 years-at the date 
of adoption; therefore, the adoption was 
not valid. While repelling this attack 
Nain J. observed thus: 

te However this sufficiency of evi- 

dence for establishing a custom or usage 
loseg all importance in territories which 
were formerly part of State of Bombay, 
such as Satara Districf. Even prior to the 
passing ofthe Hindu Adoptions and Main- 
tenance Act in 1956, the Hindu law ap- 
plicable to the Bombay State was that a 
person may be adopted at any age even 
though he may be older than the adopter 
and even though he may be married and 
had children. It is well-known that 
Hindu law in India is derived from vari- 
pus texts and commentaries some of 
which have by custom held the field in 
various parts of India, Hindu law, there- 
fore, is by itself customary law, except 
to the extent to which it has been subse- 
quently codified. In my opinion, there- 
fore, the prohibition contained in 5. 10 
(iv) against the person adopted, who has 
completed the age of 15 years has no 
. meaning in relation to male persons 
adopted in the territories which were 
comprised in the former State of Bombay 
which include the District of Satara from 
where this appeal comes, The custom or 
rule of Hindu law prevailing in these 
territories permitting adoption of males 
over the age of 15 years is expressly 
paved by S. 10 (iv).” 
With respects, the learned Judge in the 
concluding two sentences uses the two 
expressions ‘custom’ or ‘rule of Hindu 
law.’ The exception embodied in S. 10 
(iv) is the custom. S. 10 makes no refe- 
rence whatsoever to the rule of Hindu 
law. On the other hand, it appears that 
the provisions of S. 4 were not brought 
to the notice of the learned Judge. 

13. Now, going back to S, 4 which 
speaks of the overriding effect of the 
Act, it is clear that all the texts, rules or 
interpretation of Hindu law or customs or 
usages seem to have no effect with res- 
pect to any matter for which provision 
is made in the Act. When we read S, 4 
with S. 10, the only interpretation ad- 
missible is that if any text or rule or in- 
terpretation of Hindu law permitted 
adoption of boys over 15 years in age, 
they will not have any effect unless a 
specific provision was made in any other 
section of the Act recognising them or 

iving them the old sanctity. In other 
words, if any ‘such old text, rule or in- 


terpretation of Hindu law (meaning 


thereby old Hindu-law as it stood before - 
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the Act) permitted adoptions of boys 


more than 15 years in age, they could: 


not stand sanctioned by the new Act un- 
less there was express provision in the 
Act itself. 

14. Now, adverting to S. 10, no doubt . 
there is an express provision, but it is 
with respect to custom or usage which 
has been defined in S. 3 and to which a 
reference Is already made. What sub-sec- 
tion (iv) of S. 10 says is that adoptions 
of boys over 15 years of age are not re- 
cognised’by law unless there is a custom 
or usage applicable to the parties per- 
mitting such adoptions, If the parties 
succeed in establishing the custom or 
usage sanctioning such adoptions of boys 
more than 15 years of age, then only 
they could be deemed to be persons 
capable of being taken in adoption with- 
fn the meaning of S. 10. Section 10, to 
my mind, restricts the cases of boys in 
whose community there is such a cus- 
tom, If adoption of boys more than 15 
years in age is recognised by any text or 
rule or interpretation’ of Hindu law and 
not by custom, there being no express 
provision in the Act, the said text, rule 
and interpretation having ceased to have 
effect, cannot run to the rescue of the 
defendant-respondent. In other words, if 
such sanction of taking boys of more 
than 15 years of age in adoption is to be: 
found in the old text, rule or interpreta- 
tion of Hindu law, then the exception to 
sub-sec. (iv) of S. 10 would be of little 
moment to the defendant-respondent. 
Therefore, it is quite essential to find out 
how and why and under what authority 
this restriction of the age limit under 
the old law came to be imposed. Before 
touching this subject, I may mention 
here that the parties to this litigation 
claim to be Somavanshiya Kshatriyas 
which could be put in the category of 
‘Regenerate class’ (Dwija Class) recogni- 
sed by the old Hindu law. 


15. Now, going to the old Hindu law 
as it stood before this Act was brought 
on the statute book, there was a limita- 
tion on age. This limitation had its origin 
in the text af the law which was inter- 
preted, so far as Bombay State was con~. 
cerned, in a different manner looking 
upon it as a text which was recommen- 
datory in its nature and not mandatory. 
It appears from the commentaries on 
pages 234, 235 and 236 of Mayne’s Hindu 
Law, 1953 edn, that a boy whose upana- 
yana or thread ceremony was not perfor- 
med, -could ‘be taken in adoption and that 
is how the restriction on the age limit 


L977 


reason of extensive sales and advertise- 
ment, it was held that it would be unwise 
to accept the trade evidence as conclu- 
sive on question of acquired distinctive- 
ness. The Deputy Registrar was unable 
to hold that the mark had become dis- 
tinctive even on the material date while 
a word purely geographical in its signifi- 
cation, it was held, should not be regis- 
tered whatever be the evidence as to its 
distinctiveness. As to deceptiveness of 
mark as to the place of origin of the 
goods, though no tobacco had been grown 
in or around Simla and there was no 
market as such for tobacco, an ordinary 
smoker without having any special know- 
ledge, might asscciate the origin of ciga- 
rettes with Simla. The Deputy Registrar 
was also of opinion that it could not be 
predicated that the name would not be 
required, then or later, by other traders 
‘for bona fide use in respect of similar 
goods and thus it would be wrong, in ex~ 
ercise of his discretion, to accord regis- 
‘tration of the name to the appellant. 


7. As to registration in Part B of the 
register, the Deputy Registrar observed 
as follows: 


4... I would refuse registration of the 
mark even in Part B of the Register be- 
cause of its inherent incapacity to distin- 
guish the goods of a particular trader 
and in the exercise of my discretion. Re- 
gitsration in any form, whether in Part 
A or Part B will confer a kind of mono- 
poly right on the registrants and will 
naturally interfere with the bona fide 
rights of such traders in the locality, 
dealing with the same goods. Such mono- 
poly rights must not be granted, other- 
wise wealthy applicants will divide 

“amongst themselves all the names of im- 
portant cities and towns of India to the 
embarrassment and prejudice of small 
` traders...” 

The application for registration, as al- 
ready stated, was accordingly refused. 

8. The learned Judge was also of 
opinion that ‘Simla’ was neither an in- 
vented word nor a word having a diec- 
tionary meaning. Its geographical signifi- 
cation was thus plain and unequivocal 
and the snow-clad hills in outline in the 
label. made the geographical significance 
inescapable, Even so, it was held, a geo- 
graphical word is not an absolute dis- 
qualification for the purpose of registra- 
tion in Part A of the Register; as S. 9 (2) 
of the Act provides that a geographical 
name “shall not be registrable in Part A 
of the register except upon evidence of 
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its distinctiveness”. A geographical name 
in its ordinary signification can thus be 
registered upon evidence of distinctive- 
ness and such evidence will establish if 
the mark has acquired distinctiveness. 
This is the position in law in England 
and is also the statutory position in law 
under the Trade and Merchandise Marks 
Act of 1953. The affidavit evidence by 
dealers adduced by the appellant in sup- 
port of the proof of acquisition of dis- 
tinctiveness was considered insufficient 
to establish distinctiveness in ‘a magi- 
cally short time of barely three years”, 
as “distinctiveness of goods in a trade by 
association with a particular name re- 
quires normally a hard laborious time 
consuming process in business”. The 
court agreed with the finding of the Re- 
gistrar that the appellants mark had 
not become distinctive and evidence i9 
not such as to prove such distinctiveness. 

9. As to registration in B Part of the . 
Register, the Court referred to the guide- 
lines laid down in sub-s. (5) of S, 9 which 
were considered to be illustrative and 
not exhaustive. The first consideration in . 
Cl. (a)is that the mark must be inherent- 
ly distinctive or is inherently capable ‘of - 
distinguishing. The second feature in 
Cl. (b) is where by reason of the use of 
trade mark or any other circumstances 
the trade mark is in fact so adapted to 
distinguish or is in fact capable of dis- 
tinguishing. The Court was of opinion 
that even applying either of the tests, 
‘Simla’ trade mark is neither inherently 
distinctive nor is inherently capable of 
distinguishing the appellant’s goods. The 
court further found that the use of the 
trade mark ‘Simla’ or any other circum- 
stances in fact does not make the appel- 
lant’s trade mark adapted to distinguish 
or capable of distinguishing the appel- 
lants goods. The court felt that the 
term ‘capable of distinguishing’ connotes 
both present capability with reference 
to goods, market, geography, consumer as 
also future potentiality, while adapted to 
distinguish implies the nature of adap- 
tation in the mark and also what is in 
the mark which is adapted to distinguish. 
The court agreed with the discretion of 
the Registrar in refusing registration of 
the trade mark either in Part A or Part 
B of the Register and the appeal was ac- 
cordingly dismissed. This judgment is 
reported in AIR 1968 Cal 582. 

10. Mr. Noni Coomar Chakrabarti 
learned counsel for the appellant has- 
challenged the judgment of Mukharji. J. 


> as unsustainable in law on various points. 
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On the finding that a geographical word 
is not an absolute disqualification for re- 
gistration, it was contended, the learned 


Judge should have accepted, upon the 
affidavit evidence, that the trade mark 
had acquired distinctiveness during the 


period of three years it had been offered 
to public who had spent over Rs. 1.14 
erores for ‘Simla’ cigarettes, there being 
no rule of law laying down the minimal 
period for acquisition of distinctiveness 
by use, Though contending that upon the 


evidence adduced and unchallenged, the 
appellant is entitled to have its trade 


mark registered in Part A of the regis- 
ter, Mr. Chakravarti submitted that the 
appellant will be content, for the time 
being, if its trade mark is registered in 
Part B of the Register. Accordingly with- 
out giving up his objections in regard to 
the refusal of registration in Part ‘A’ of 
the Register, he concentrated ‘his attack 
against the refusal of registration of the 
trade mark in Part B of the Register. 

. IL The relevant provisions of the 

Trade and Merchandise Marks Act, 1958 
(Act 43 of 1958) are as follows:— 

6. The Register of Trade Marks.— (1) 
For the purposes of this Act, a record 
ealled the Register of Trade Marks shall 
be kept at the Head Office of the Trade 
Marks Registry, wherein shall be entered 
all registered trade marks with the 
names, addresses and descriptions of the 
proprietors, notifications of assignments 
and transmissions, the names, addresses 
and descriptions of registered users, dis- 
claimers, conditions, limitations and such 
other matters relating to registered 
trade marks as may be prescribed * * * 

* $ # $% $% 

7. Part A and Part B of the register.—~ 
(1) The register referred to in S, 6 shall 
be divided into two parts called respec- 
tively Part A and Part B. 

(2) The Register of Trade Marks exist- 
ing at the commencement -of this Act 
shall be incorporated with and form 
part of Part A of the register, and this 
part shall comprise all trade marks en- 
tered in the Register of Trade Marks 
existing at thé commencement of this 
Act and alj trade marks which after such 
commencement may be entered in Part A 
of the register. 

(3) Part B of the register sya. com- 


prise all trađe marks “which after he- 


commencement of this Act may be en- 
tered in Part B of the register * * * 

. 9. Requisites for registration in Paris A 
and B of the register.— (1) A trade mark 


af 
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shall not be registered in Part A of the 
register unless it contains or consists of 
at least one of the following essential 
particulars, namely: 

(a) the name of a company, individual 
or firm represented in a special or parti~ 
cular manner; 

(b) the signature of the applicant for 
registration or some predecessdi in his 
business; 

(c) one or more invented words; 


(d) one or more words having no di- 


rect reference to the character or quality 
of the goods and not being according. to 
its ordinary signification, 
name or a surname or a ease name 


a geographical .. 


or any common abbreviation thereof or. 


the name of a sect, caste or tribe in 


India; 
(e) any other distinctive mark, 


(2) A name, signature or word, -other 


than such as fall within the descriptions ; 


in Cis. (a), (b), (c) and (d) of sub-s. (1) 
shall not be registerable in Part A of the 
register except upon evidence of its dis- 
linctiveness, 

(3) For the purposes of this Act, the 
expression ‘distinctive’ in relation to the 
goods in respect of which a trade mark 
is proposed to be registered, means adapt- 
ed to distinguish goods with which the 
proprietor of the trade mark is or may 
be connected in the course of trade from 
goods in the case of which no such con- 
nection subsists either generally or, where 
fhe trade mark is proposed to be regis~ 
tered subject to limitations in relation 
to use within the extent of the registra- 
tion 

(4) A trade mark shall not be register- 
ed in Part B of the register unless the 
trade mark in relation to the goods in 
respect of which it is proposed to be re- 
gistered ï is distinctive or is not distinctive 
but is capable of distinguishing goods 
with, which the proprietor of a trade 
mark is or may ‘be connected in the 


course of trade from goods in the case 
of which no such connection subsists, 


either generally or, . where the trade 
mark is proposed to be registered subject 
to limitations In relation to use ‘within 
the extent of the registration. 

(5) In determining whether a trade 


mark is distinctive or is capable of dis- 
tinguishing as aforesaid the Tribunal may: 


have regard to the extent to which— 
(a) a trade mark is inherently distine- 
tive or is.inherently capable of distin= 
guishing as aforesaid; and 
(b) by reason“ of the use of the trade 
mark’ or of any other circumstances, the 
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trade mark is in fact so adapted to dis- 
tinguish or is ir fact capable of distin- 
guishing as aforesaid. 

(6) Subject to the other provisions of 
this section, a trade mark in respect of 
any goods— 

(a) registered in Part A of the register 
may be registered in Part B of the regis- 
ter; and 

(b) registered in Part B of the register 
may be registered in Part A of the re- 
gister; 
in the mame of the same proprietor of 
the same trade mark or any part or parts 
thereof. 
= . x x x x 

28. Rights conferred by registration.— 
(1) subject to the other provisions of this 
Act, the registration of a trade mark in 
Part A or Part B of the register shall, if 
valid, give to the registered proprietor of 
the trade mark the exclusive right to the 
use of the trade mark in relation to the 
goods in respect of which the trade mark 
is registered and to obtain relief in res- 
pect of infringement of the trade mark 
in the manner provided by this. Act. 

(2) The exclusive right to the use of 
a trade mark given under sub-s. (1) shall 
be subject to any conditions and limita- 
tions to which the registration is sub- 
FOC ie 

29. Infringement of trade mark— (1) 
A registered trade mark is infringed by 
a person who, not being the registered 
proprietor of the trade mark or a réfis- 
tered user thereof using by way of per- 
mitted use, uses in the course of trade 
a mark which is identical with, or decep- 
tively simtlar to, the trade mark, in re- 
lation to any goods in respect of which 
the trade mark is registered and in such 
manner as to render the use of the mark 
likely to be taken as being used as a 
trade mark. 

(2) In an action for infringement of a 
trdde mark registered in Part B of the 
register an injunction or other relief 
shall not be granted to the plaintiff if 
the defendant establishes to the satisfac- 
tion of the court that the use of the 
mark of which the plaintiff complains is 
not likely to deceive or cause canfusion. 
or to be taken as indicating a connection 
in the course of trade between the goods 
in respect of which the trade mark is 
registered and scme person having the 
right, either as registered proprietor or 
as registered user, to use the trade mark. 

12. As is well known,:the laws relat- 
ing to trade marks are based on. and 
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Similar to those in United Kingdom. The 
latest Act in that country is the Trade 
Marks Act 1938 consolidating as its pre- 
amble indicates, the Trade Marks Act, 
1905, the Trade Marks Act, 1919 and the 


Trade Marks (Amendment) Act, 1937. _ 
The 1905 Act contemplated only one 
Register of ‘Frade Marks and 


Parts A and B in the register were in- 
troduced for the first tme by the Act 
of 1919, provisions whereof had been 
since also incorporated in 1938 Act. Sec- 
tion 2 of 1919 Act provided that where 
any mark has for not less than two years 
been in bona fide use in the United King- 
dom upon or in connection with goods 
for sale in United Kingdom or exporta- 
tion abroad, as indicating the goods of 
the proprietor, he may apply for regis- 
tration in Part B of the Register and the 
Registrar may refuse registration if it is 
not inconsistent with the provisions of 
S. 11 (deception) or S, 19 (identical mark) 
or if he is not satisfied that mark has 
been so used as aforesaid or that it is 
capable of distinguishing the goods of the ~> 
applicant. It may be noted that the con-- 
ditions for registration in Part B Regis- 
ter according to the above section ap- 
pears to be disjunctive, the intervening 
preposition being ‘or’. 

13. The Indian Act of 1958 repealed 
the earlier Trade Marks Act, 1940 and 
this earlier Act had no Part A or B in 
Register of Trade Marks maintained for 
the purpose. Part B of the Register was 
introduced for the first time in our 1958 
Act and the Objects and Reasons for such 
introduction have been set out in res- - 
pect of S. 9 (5) as follows:— 


“The requisites for registration im 
Parts A and B of the register are laid 
down in this clause. A mark which is 
distinctive (a term the definition of 
which occurs in sub-s. (3), is to be under- 
stood to apply wherever it occurs in the 
Act—J.C.R.) that is to say, adapted to 
distinguish, is registrable in Part A of 
the register. A less stringent test îs pro- 
posed for registration in Part B register. 
& trade mark which is not distinctive 
but which is capable of distinguishing 
may be registered in Part B of the regis- 
ter. The establishment of the Part B 
register will bring on the register many 
valuable trade marks which are in use 
but not registrable and facilitate the 
registration of these Indian owned marks 
in foreign countries where a certificate 
of home registration is a condition pre- 
cedent. to registration. Such a provision 
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is essential in view of the expanding ex- 


port trade of this country...... ” §.0.R.” 


14. Sub-section (1) of S. 9 of the Bri- 
tish Act of 1938 lays down the essential 
_ particulars for registration in Part A of 

the register and Cls. (a), (b), (c), (d) and 

(e) are similar to provisions of S. 9, sub- 

sec. (1), Cls. (a), (b), (c), (d) and (e) of 

our Act. Sub-sections (2) and (3) of S. 9 
. of our Act is similar to Cl. (e} cf sub- 
sec, (1) and sub-s. (2) of S. 9 of the Bri- 

tish Act and they are in similar terms. 

Sub-section (3) of S. 9 of the British Act 

provides the guidelines for determining 

whether a trade mark is adapted to dis- 
tinguish in regard to registration in Part 

A which is as follows:— 

“Sec. 9. (3) In determining whether a 
trade mark is adapted te distinguish as 
aforesaid, the tribunal may have regard 
to the extent to which— 

(a) the trade mark is inherently adapt- 

-ed to distinguish as aforesaid; and 

(b) by reason of the use of the trade 
mark or any other circumstances, the 
trade mark is in fact adapted to distin- 
guish as aforesaid.” 

15. Sub-section (1) of S. 10 of the 
British Act of 1938 provides that a trade 
mark will be registrable in Part B of 
the register, if it shall be capable of dis- 
tinguishing goods with which the pro- 

_prietor is connected in course of trade 
from goods in case of which no such con- 
nection exists. Sub-section (2) of this Act 
of 1938 is as follows:— 

“‘(2) In determining whether a trade 

‘mark is capable of distinguishing as 
aforesaid the tribunal may have regard 
to the extent to which— 

(a) the trade mark is inherently cap- 
able of distinguishing as aforesaid and 

(b) by reason of the use of the trade 

mark or of any other circumstances, the 
trade mark is in fact capable of distin- 
guishing as aforesaid.” 
The guidelines for registration in Part A 
of the register as provided in S. 9 (3) of 
the British Act and those for registration 
in Part B of the register as provided in 
S. 10 (.) of the British Act have 
combined in sub-ss. (4) and (5) of S. 9 
of our Act of 1958 which we have quoted 
above. We have referred to the provisions 
of the British Act in some detail, as the 
decisions cited are under the said Act 
and naturally have reference to its pro- 
visions, 

16. Mr. Chakravarti has referred to 
the above provisions and: submitted that 
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the conditions for registration in Part B 
of the register have been fulfilled by the 
trade mark sought to be registered, He 
submitted that the trade mark is in- 
herently distinctive or is inherently cap- 
able of distinguishing the appellant’s 
goods from others or in the alternative, ' 
the trade mark by reason of its use has 
become adapted to distinguish or is cap-~ 
able of distinguishing as aforesaid, as re- 
quired in Cls. (a) or (b) of sub-s. (5) of. 
S. 9 of our Act. He submitted that these - 
clauses are disjunctive and if any of the - 
tests are satisfied, the appellant is entitl- 
ed to registration at least in Part B regis- 
ter, These contentions have been strongly 
disputed by Mr. Roy Choudhury learned 
counsel for the respondents, who has reż- 
ferred to the conjunctive pronoun ‘and’ 
used in connecting Cls., (a) and (b) of 
S. 9 (5). The tests required for registra- 
tion in Part B of the register are both 
as provided in Cls. (a) and (b), so that, 
it is submitted, even, if it can be said 
that the trade mark is capable of distin- 
guishing by use it is neither irherently 
distinctive or inherently capable of dis- 
tinguishing the appellant’s goods to ie 
extent necessary. 


17. In Halsbury’s Laws of England 
Third Edition, Volume 38, Art. 880 it is 
laid down as ‘follows: — 

880. Requirements for registration in 
Part B.— To be registrable in Part B of 
the register, a mark must be capable of 
distinguishing goods for which it is re- 
gistered and in judging of such capa- 
city the tribunal may take into account 
both the inherent qualities of the mark 
and the extent to which user or other cir- 
cumstance has rendered it so capable.” 

18. In Kerly’s Law of Trade Mark and 
Trade Names (10th Edition) it has been 
observed:— 


3.72...1¢ will be apparent on compar- 
ing 5. 10 with S. 9 that so far as regis- 
trability is concerned, the differences. 
between Part A and Part B are (J) that 
in the former the mark must be “adapt- 
ed to distinguish” and in the latter “cap~ 
able of distinguishing” (the context be- 
ing virtually identical); and (2) that in 
the case of names, signatures or words 
which do not fall. within paragraphs (a) 
to (d) of S. 9 (1), so that registration in 
Part A can only be granted upon evidence | 
of distinctiveness such evidence: is not 
required for Part B if it is possible with 
out evidence to saitsfy the tribunal that 
the mark is capable of distinguishing the 
goods.” 
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19. Even so, the provisions both of 
Ss. 9 (2) (b) & 10 (2) (b) of the British 
Act and our S. 9 (5), Cl. (b) also require 
evidence of use to establish. that the 
trade mark is in fact adapted to distin- 
guish or capable of distinguishing the 
goods in respect whereof registration 1s 
sought for. 

28. In considering the implication of 
the words “adapted to distinguish” for 
‘registration in Part A of the register, and 
words “capable of distinguishing” for 
registration in Part B of the register, in 
the case of ‘Weldmesh’ trade mark re- 
ported in 1965 RPC 590 (595), Lloyd- 
Jacob J. observed as follows:— . 
Rare Section 9 and Part A of the re- 
gister are concerned with the registra- 
tion of marks the primary significance of 
which is that they are adapted to distin- 
guish the goods of the proprietor and the 
qualification for registration is the pos- 
session of such significance and this may 
be immediately evident or require use 
or special circumstances to demonstrate it, 

Section 10 and Part B of the register 
are concerned with an alternative method 
of registration for marks which can be 
Shown to be capable of distinguishing 
goods of the proprietor and this is secur- 
ed by proof of the development of a sex 
condary meaning which outweighs the 
apparently non-~distinctive character of 
the mark when viewed in isolation. It 
is, therefore, not unreasonable to regard 
the two expressicns ‘adapted to distin- 
guish’ and ‘capable of distinguishing’ as 
being deliberately chosen so as to direct 
the particular enquiry aright, the former 
emphasising that it is because of the pre- 
sence of a sufficient distinguishing charac- 
teristic in the mark itself that distinc- 
tiveness is to be expected to result what- 
ever the type and scale of the user and 
thus secure an estimation of a positive 
quality in the mark; and the second 
that, in spite of the absence of a suffici- 
ent distinguishing characteristic in the 
mark itself, distinctiveness can be ac- 
quired by appropriate user, thereby 
overcoming a negative quality -in the 
mark.” 

21. This interpretation was approved 
by Willmer L. J.in Court of appeal where 
the “‘Weldmesh’ case 1965 RPC 590 went 
up in appeal and the other lawlords did 
not, expressly or by implication dis- 
approve the proposition (vide 1966 RPC 
220), as also noted in the judgment under 
appeal before us. 
| 22. In regard to registration in Part B 
of the register, provisions have been 
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made in sub-s. (4) of S. 9. The essential 
conditions are that the mark in relation 
to goods proposed to be registered is 
(1) distinctive or (2) if not distinctive, 
capable of distinguishing the goods of 
the applicant from those of others. To. be 
distinctive (which means adapted zo dis- 
tinguish) or capable of distinguishing the 
goods as aforesaid, there may be some 
inherent qualities or distinguishing 
characteristics in the mark itself which} 
may make it so distinctive or capable ofj- 
such distinguishing the goods of the ap- 
plicant from others. The degree or ex- 
tent of such inherent quality that may 
Satisfy the requis’te qualification for re- 
gistration is left to the discretion of the 
Tribunal to determine, with his xpert 
knowledge as the extent of quality is al- 
ways variable from mark to mark, 


23. If however the mark has n> a 
herent distinguishing qualities cr fea- 
tures, the distinctiveness may be acquir- 
ed by appropriate user or other circum“ 
stances thereby overcoming the negative! ` 
quality in the mark. Here again the Tri-! 
bunal has been given the discretion to} 
register a mark in the B part of thei. 
register taking into account the extent of! 
the distinctiveness or capability of dis-. 
tinguishing the applicants goods from 
others in fact acquired by reason of the 
use of the trade marks or other circum-| 
stances. There is thus actually no ques-| 
tion of exclusion of one. clause by an-~, 
other in sub-s. (5) of S, 9 but all rele- 
vant factors are to be taken into consi- 
deration by the Tribunal who as an ex-| 
pert will exercise his discretion in the ` 
light of the provisions of law and judi- 
cial interpretation thereof. As has been 
pointed out by Kerly, a decision upon re- 
gistrability involves balancing an in~ 
herent tendency to unregistrability on 
the one hand against evidence showing: 
distinctiveness in fact on the other. 


24. All these are subject to the condi~ 
tion that where inherent unsuitability is 
so strong no degree of distinctiveness in 
fact can counter-balance it, so that some 
marks are totally unregistrable. ‘This is 
for the reason that‘if any mark fer ex- 
ample violates the requirements cf sub- 
clause (d) of sub-s. (1) of S. 9 such mark 
because of inherent infirmity can never 
be distinctive or capable of distinguish- 
ing the goods of the applicants sought to 
be registered from others goods either 
inherently or by reason of user of the 
mark or other circumstances. 


4. 


‘422 Cal {Prs. 25-30] Imperial Tobacco Co. v. Registrar, Trade Marks ~ A: I. R. 


N 

25. A gecgraphical name according to 
its ordinary signification is such mark 
inherently or otherwise incapable of re- 
gistration subject to such minor excep- 
tions in regard to other aspects as notic- 
ed in judicial decisions referred herein- 
after. In Corpus Juris Vol. 63 (1933 Edn.), 
in Chapter of Trade Marks ete. Art. 53 
(pp. 356-7) it is stated: 

“Geographical terms and words in 

' common use to designate a locality, a 
country, or a section of country cannot be 
monopolised as trade marks; but a geo- 
graphical name not used in geographical 
sense to denote place of origin, but used 
in an arbitrary or fanciful way to indi- 
cate origin or ownership regardless of 
location, may be sustained as a valid 
trade mark.” 
According to S. 9, sub-s, (1), Cl (d) of 
our Act, a trade mark for registration in 
‘A’ part of the Register must contain one 
or more words having no direct reference 
to the character or quality of the goods 
and not being according to its ordinary 
signification, a geographical name. 

26. The first point for consideration 
is whether the test of Cl. (b) of S. 9 (5) 
has been satisfied in this case, that is, if 
by reason of use the mark in fact has 
become distinctive as adapted to distin- 
guish or is in fact capable of distinguish- 
ing the goods of the appellant from 
others. The appellant has submitted affi- 
davit evidence to prove that on the date 
-of application on July 20, 1963 the goods 
(cigarettes) introduced in 1960, have in 
course of three years user reached fan- 
tastic figure of sale at over Rs. 1.14 crores 
with advertisement costs of over Rs, 15.50 
lakhs. Mr, Chakraborty also filed an-ap- 
plication before us in support of his case 
that the sale figure has been constantly 
increasing since along with costs of ad- 
vertisement. We have however thought 
it fit to confine ourselves to facts as exist- 
ing on the date of application which is 
the usual practice followed in such cases. 
` ‘Though evidence as to subsequent events 
may be admissible as throwing light on 
the question, we shall proceed on the 
basis that the ‘Simla’ cigarettes have not 
been withdrawn from the market and 
the sale of ‘Simla’ cigarettes has been 
continuing. Even so, the acquisition of 
distinctiveness should be on the date 
when the application is filed for registra- 
tion, and the law does not require or 
provide for acceptance of evidence of 
subsequent events. 

27. Before we proceed further, we 
shall consider two aspects of the contro- 


A 


‘did not approve of the conduct of 
. appellant in not withdrawing its earlier 


versy in respect whereof grievance has 
been made before us. The learned Judge 
the 


application of April 20, 1960 till the date 
of filing the present application on July 
20, 1963 while in the meantime the appel- | 
lant went on building its trade. As laid 
down in Kerly’s book referred to above, 
“an applicant is entitled to withdraw an 
application and to make a second appli- 
eation so as to obtain the advantage of a 
longer period of use and earlier appli- 
cation was obviously kept pending to 
meet a possible challenge in the mean- 
time. That context, we say with respect, 
has no bearing on the merits of the ap- 
plication. “> 


28. As to evidence also, the learned 
Judge found affidavits of dealers and em- 
ployees unacceptable as they were not 
disinterested witnesses while the affida- 
vits of smokers were held not dependable. 
We are unable to subscribe to this view, 
as who else other than dealers and their 
employees would be the fit persons to 


state of the position in the market, the 
consumers’ demand and of the sale 


figures in respect of the goods. There is 
also no’ reason to disbelieve the smokers 
in the context of the huge sale figures 
even on the date of the application. 


29. Let us now examine if the trade 
mark could have attained the distinctive- 
ness on the date of application. There can 
be little dispute that the acquisition of 
distinctiveness of a trade mark is a long 
laborious and time consuming process. 
Even so, no time limit is fixed by statute 
and in the British Act of 1919 two years 
bona fide user was considered sufficient. 
There may be a case where for sundry 
reasons, a trade mark may attain the 
requisite distinctiveness within a “magi- 
eally short period and it is not possible 
to predicate or lay down any hard and 
fast rule about the period of time on the} 
expiry whereof only a trade mark by 
user can attain distinctiveness required 
under the statute. Every case will depend 
on the attending circumstances and evi- 
dence adduced in support of the acquisi- 
tion of distinctiveness. E 

30.. We shall now consider if the trade{| 
mark has attained ‘distinctiveness’ on the 
date of the application. ‘Distinctiveness’ 
has been understood to mean ‘some qua- 
lity in the trade mark which earmarks 
the goods so marked as distinct from 
those of other producers of such goods’. 
In Liverpool Cables Case ((1929) 





‘|appellant whose products are 
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46 RPC 99) the trade mark ap- 
plied for registration was ‘Liver- 
pool Cables’ in respect of electric 


cables. In Glastonburys case ((1938) 55 


‘ RPC 253), the trade mark was ‘Glaston- 


burys’ in respect cf slippers etc. In York- 


. shire case ((1954) 71 RPC 150) the trade 


mark sought to be registered was ‘York- 


shire’ for solid-drawn tubes and capillary 


fittings of copper or copper-alloys, In Ti- 
juana Smalls case 1973 RPC 453 the trade 
mark under consideration was ‘Tijuana 
Smalls’ the first word in block capitals. 


In all these cases the trade mark was a 


word or combination of words and it was 


“claimed that by reason of user, the trade 


mark has acquired a secondary meaning 
distinguishing goods under the mark 
sought to be registered as of the appli- 
cants from similar goods of others. 


31. In the trade mark we are concern- 
ed with there is no dispute that though 
‘the mark is composite in character, in- 
cluding word ‘Simla’ in bold character 
with snow clad hills in outline and an 
inscription that the product is of the ap- 
pellant in ordinary character or manner, 
the word ‘Simla is the prominent feature 
of the mark and distinctiveness is claim- 
ed in respect of the word ‘Simla’. Even 
so the trade mark is not confined to the 
word ‘Simla’ and in the affidavits filed 
by the smokers on behalf of the appel- 
lant, the deponents say that the ‘Simla’ 
label bears the inscription in ordinary 
character of being the product of the 
of good 
and standard tobacco. It is accordingly 
not possible to say that the word ‘Simla’ 
by itself has acquired a secondary mean- 
ing to its customers, so as to conjure in 
their mind the cigarettes belonging to the 
appellant only and to none else even if 
the mark did not contain the inscription 
that it was a product of the appellant. A 
trade mark like ‘Simla’ on goods to dis- 
tinguish them from others goods as 
claimed must be the trade mark on its 
own without any assistance’ from indica- 
tions like such goods being a product of 
the appellant. That is not the case possi- 
ble here, as the rnark ‘Simla’ does not 
stand on its own, so that it is not possible 
to say that by reason of the use ‘Simla’ 
is adapted to distinguish or capable of 
distinguishing as the goods of appellants 
to the exclusion of goods of others. 

32. As we have seen ‘Simla’ is not an 
invented word: and though it has no re- 
ference to, the character or a place of 
origin of the goods sought to be register- 
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ed it is not inherently distinctive or 
adapted to distinguish “as there is no suf- 
ficient distinguishing characteristic in the 
mark itself so that distinctiveness might 
be expected to result whatever the type 
and scale of user and thus secure an esti- 
mation of the positive quality in 
mark.” This infirmity brings the 
mark out of the operation of cl. (a) 
S. 9 (5). There is no other circumstances 
pleaded and the user of the trade mark 
‘Simla’ by itself as we have seen, on 
the evidence adduced cannot be said in 
fact as distinctive or capable of distin- 
guishing the goods of the appellants from 
others by use in consequence whereof 
Cl. (b) of S. 9 (5) has also no operation. 
In arriving at this conclusion, we are not 
influenced by the finding that three 
years’ time is too short for acquisition of 
distinctiveness, as there may be cases 
where a product may attain such distinc- 
tiveness within a short spell of time for 
its inherent qualities of the product. 

33. Even assuming that 
mark ‘Simla’ has become capable of dis- 
tinguishing by use thus fulfilling the con- 
dition of Cl. (b) of S. 9 (5) entitling re- 
gistration in Part B of the register, there 
are other formidable hurdles in the way 
for registration as already noted. 

34. As we have seen, the mark ‘Simla’ 
is a geographical name and the snow-clad 
hills in outline in the mark indicates its 
use in ordinary or geographical signifi- 
cation, so that the mark 
fancy or invented word nor one with a 
secondary meaning. As has been observ- 
ed in Karly’s Treatise (10th Edition). 


"3.51. A word is not debarred from re- | 


gistration under S 9 (1) (e) as a distinc- 
tive word merely because it is geographi- 
cal and so cannot be registered under 
S. 9 (1) (d). Some geographical names 
can be inherently adapted to distinguish 


the goods of particular traders, but only. 


if it can be predicated that they are such 
names as it would never occur to any 


other trader in such goods to use. At the’ 


other extreme, the name of a major in- 
dustrial area or city will be totally un- 
registerable in respect of almost any 
goods. In between come the marks call- 
ing for more or less evidence that they 
are distinctive in fact It may tip 
the balance that the applicant can show 
that he has a natural or legal monopoly 
of the production of goods concerned in 
the place concerned; but that alone will 
not make a geographical name registra- 
ble without substantial evidence of dis- 
tinctiveness.” 


..tas’ 


r 


the trade 
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is neither 4}:, 


. 7 tinctive and had acquired as 
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Though Cl. (d) of S. 9 (1) which refers to 
geographical name in ordinary significa- 
tion relates to registration in Part A of 
the register, the distinctiveness of the 
_|trade mark which makes it capable of 
distinguishing the applicant’s goods, as 
required in Cl. (b) of S, 9 (5) in respect of 
registration in Part B of the register, it is 
a vital and essential element for the pur- 
pose. Such distinctiveness is not possible 
«ifor any geographical name in its ordinary 
or geographical signification. Though the 
rule has been relaxed in respect of small 
and insignificant place or where there is 
no geographical significance of the mark, 
if the geographical name propounded for 
registration is the name of an important 
country or a large district, county or city 
of commercial importance or has a geo- 
graphical signification, the mark will be 
refused registration notwithstanding evi- 
dence of long and extensive use. In Liver- 
pool Electric Cable Co. Ltd.’s case ((1929) 
46 RPC 99) where registration was sought 
for trade mark ‘Liverpool’ in both Parts 
A’ and B of the register it was held that 
the name of an important commercial 
centre as Liverpool, even though it may 
in fact be distinctive of the goods in res- 
pect of which it is sought to register it 
is not registrable. In respect of Monte 
Rosa Cigarettes or Teneriffe Boiler Plates 
.it was noted that there was no geographi- 
cal significance in the mark which were 
mere pet names. It was further held that 
Liverpool being a well known city is geo- 
graphical and not capable of distinguish- 
ing the goods of any particular trader 
and such registration will tend to em- 
ibarrass traders who are in the trade or 
who may hereafter so trade as they 
would have difficulty in describing their 
goods if -prevented from’ using the word 
‘Liverpool’ Cables, 

35. In A. Bailey & Ltd. v. Clark, Son 
& Morland Ltd. (1938) 55 RPC 253 known 
as Glastonburys’ case, the respondents ob- 
tained registration as a trade mark of 
the word ‘Glastonburys’ used in connec- 
tion with goatskin slippers and the ap- 
pellants brought an action to rectify the 
register by expunging trade mark ‘Glas- 
tonburys’. The prayer was allowed on 
the ground that (in spite of ‘S’) Glaston- 
bury was a geographical name -prima 
facie unregistrable under S. 9 and evi- 
dence was unsuitable to prove the word 
to be generally distinctive of the respon- 
dents’ goods and the word was not adapt- 
ed to distinguish. The court of appeal 
_ held: that ‘Glastonburys’ had become dis- 
secondary 
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meaning indicating exclusively the goods 
of the respondents, The House of Lords 
on further appeal held that the mark 
was not adapted to distinguish the goods 
of the respondents from those of other 
persons and its presence in the register 
would hamper rights of other traders. It 
was held that the word ‘Glastonburys’ is 
obviously a geographical name indicat- 
ing the town of Glastonbury which had 
a reputation of manufacturers of Sheep- 
skin slippers and parties were such 
manufacturers. It was observed that -the 
respondents and future manufacturers of 
slippers in Glastonbury or their ai 
customers should not be hampered’ - 
restricted by the presence of the on 
on the register while evidence was also 
insufficient to prove distinctiveness or 
that the mark was a fancy name. 


36. In respect of Yorkshire Copper 
Works Ltd.’s application for registration 
of the trade mark ‘Yorkshire’ ((1954) 71 
RPC 150) on its goods of copper tubes and 
capillary fittings, the House of Lords 
proceeded on the basis that the trade 
mark had acquired 100 per cent distinc- 
tiveness. It was held that as the mark is 
beyond question a geographical name, 
even though it has no direct reference to 
the character or quality of goods, it can- 
not be registered if it is according to its 
ordinary signification a geographical 
name. Lord Simonds L. C, observed that 
the Registrar could not have come to any 
other conclusion than refusal of the ap- 
plication. 

“Unless having found distinctiveness 
in fact, he (the tribunal) needed to pay 
no regard to the other factor of inherent 
adaptability, he was faced with by the 
fact that there could not well be a geo- 
graphical name less inherently adapted 
“than Yorkshire to distinguish the goods 
of the appellants ({applicants)” ...... For 
just as a manufacturer is not entitled to 
a monopoly of a laudatory or descriptive 
epithet, so he is not to claim for his own 
a territory whether country, county or 
town, which may be in the future if it 
is not now, the seat of manufacture of 
goods similar to his own.’ 


37. The position emerging from the 
statutory provisions and the judicial in- 
terpretations thereon appears to be that 
a trade mark in Part B of the Register 
will be registered if the mark is distine- 
-tive or capable of distinguishing the ap- 
plicant's goods from others. In determin- 
ing whether the mark is distinctive or 
capable of eee ue Tribunal 
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shall have regard if the mark is inherent- 
ly distinctive or is inherently capable of 
distinguishing as aforesaid. If not, the 
Tribunal will further examine if by rea- 
son of use or other circumstances, the 
trade mark has in fact become distinc- 
‘tive (as adapted to distinguish) or cap- 
able of distinguishing as aforesaid. All 
the same the Tribunal will refuse regis- 
‘tration in respect of either parts of the 
register if the trade mark is inherenily 
incapable of being distinctive or inherent- 
ly incapable of distinguishing the goods 
of the applicants from ofhers, Such rea- 
sons obviously are the disabilities violat- 
ing the provision of Cls. (c), (d) and (e) 
of -sub-s. (1) of S. 9 of our Act which 
again may not be exhaustive. The courts 
of law have further imposed the condi- 
tion that no trade mark should be allow- 
ed to be registered which may hamper or 
embarrass the traders or trade now or in 
future in respect of the place or country 
which is proposed to be registered. 


` 38. Mr. Chakrabarty has referred us 
to the decision in Tijuana Smalls’ case 
“where registration in respect of cigars 
' was allowed in Part B (1973 RPC 453). 
Tijuana is a town in Mexico with inhabi- 
tants over 2 lakhs, Graham J. in allowing 
registration in Part B held that the ques- 
tion whether a geographical word could 
be registered was one of degree. These 
words whose primary signification is geo- 
graphical and where the geographical sig- 
nificance is so general and so likely to be 
adapted or desired for use by more than 
one trader, it would be wrong, however 
distinctive they might in fact have be- 
come ever to allow one trader by regis- 
tration to seek to monopolise them (e. g. 
_ Yorkshire or Liverpool). There are other 
‘geographical’ words (e.g. North Pole) 
where, for one reason or other, when con- 
- sidered as applied to the goods in respect 
of which it is sought to register them, it 
is clear that the use is in fact clearly not 
geographical but fanciful, and was there- 
fore, at least, capable, particularly by use, 
of being distinctive in practice of one of 
manufacturers’ goods. Registration could, 
_ therefore, in such cases be allowed with- 
| out causing inconvenience to or en- 
croaching upon the reasonable trading 
rights of other manufacturers. The learn- 
ed Judge found that the conclusion that 
Tijuana, an arid area, could well become 
tobacco producing centre being so im- 
probable, should be rejected. 


39. Strong reliance was placed on this 


decision by Mr. Chakravarti who contend- 
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ed that Simla was never a tobacco pro- 
ducing centre or likely to be so and there 
is no chance or occasion for any preju- 
dice being caused to other traders of 
manufacturers. He also referred to the 
Trade Marks Journal published by the 
Government containing advertisements of 
various geographical names for accept- 
ance: ‘Sheemla’ for agarbati, ‘Gulmarg’ 
for wire, ‘Shalimar’ for engineering goods 
‘Kalighat’? for biddies were cited and re~ 
ferred. In all such cases it appears that 
the names prima facie are fanciful with- 
out geographical or ordinary significa- 
tion and at this stage it will not be pro- 
per to depend on those marks without 
further material or evidence. The propo- 
sitions of law in respect of geographical 
names have been referred to above and 
in view of the imprint of snow clad hills 
in outline in the trade mark ‘Simla’ the 
ordinary or geographical signification is 
obvious and patent even though it has no 
reference to the quality or place of origin 
of the goods as at present advised. Fur- 
ther, registration of such trade mark may 
hamper or embarrass the trade or traders 
in or around the locality in future ‘as 
held by judicial authorities cited earlier 
in similar cases, Also ‘Simla’ is too promi- 
nent a city, the capital of Himachal Pra- 
desh, well known in the country and 
abroad and in its ordinary or geographi- 
cal significance it is inherently neither 
distinctive nor adapted to distin- 
guish also nor capable of dis- 
tinguishing the goods of the appellant as 
a particular trader from those of others. 
and is also hit by the provisions of S. 9. 
sub-s. (1), Cl. (d) of the Trade and Mer- 
chandise Marks Act, 1958. In view of the 
above position, the Deputy Registrar -in 
rejecting the application for registration 
is Part Aor Part B of the Register 
rightly exercised his discretion conferred ` 
on him by law. 


40. For the aforesaid reasons the ap- 
peal fails and is dismissed without any 
order for costs in the circumstances. 


SANKAR PRASAD 


MITRA, C. Ju 
I agree ; 


Appeal dismissed. 
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SABYASACHI MUKHARJI, J. 
Bareilly Electricity Supply & Co, Ltd., 
. Petitioner v. State of U. P., Respondent. 


Award Case No. 125 of 1976, D/- 16-5~ 
1977. 


(A) Electricity (Supply) Act (1948), 
Sch. VI, Paragraph XVII (2) (b) (xi) — 
‘Loan’ — Bank overdraft is a loan and 
hence interest on bank overdraft is not 
admissible item of expenditure. (Para 6) 

(B) Arbitration Act (1940), S. 30 — 
Error of Law — Reference of question 
as to whether interest on overdraft can 
be treated as interest on loan — Question 
being one of law, decision on it even 
erroneous cannot be interfered with by 


- Court. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 SC 683 
AIR 1955 SC 468 7 
1933 AC 592:102 LJ KB 648 8 
(1909) 2 Ch 226:78 LJ Ch 529 6 

ORDER:— The petitioner is a com- 
pany registered under the Indian 


Companies Act, 1913. During the year 
1968-69 ending on 3ist March. 1969 the 
liability on account of interest on bank 
overdraft to the extent of Rs. 60.580.39 
was deducted out of the income for that 
year on the ground that it was an item 
of expenditure under sub-paragraph (xi) 
of paragraph XVII (2) (b) of the Sixth 
Schedule to the Electricity (Supply) Act, 
1948 and was deductible for working out 
the clear profit. Such deduction was dis~- 
puted on bekalf of the State of Uttar 
Pradesh. According to the State of Uttar 
Pradesh such amount was not deductible. 
The said dispute was referred to arbi- 
tration under the provisions of S. 76 of 
the Electricity (Supply) Act, 1948. One 
of the questions referred, inter alia, was 
` as follows: 

“Whether the amount of Rs. 60,580.39 
being the interest on overdraft is admis- 
sible as an item of expenditure during 
1968-69 under sub-paragraph XVII (2) 
(b) (xi) of the Sixth Schedule.” 

2. The arbitrators have made the 
award by holding, inter alia, as follows: 

“The amount of Rs. 60, 580. 39 being 
the interest on overdraft for the year 
1968-69 is not admissible as an item of 
expenditure under paragraph XVII (2) 
(b) (xi) of the Sixth Schedule to the 
Electricity (Supply) Act, 1948.” 

3. The said award has been challeng- 
ed in this application under the Arbitra- 
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tion Act, 1940 on the ground that there 
is an error of law apparent on the face 
of the award. Paragraph XVII of the 
Sixth Schedule to the said Electricity 
(Supply) Act, 1948 provides for certain 
definitions. Under sub-clause (2) of para~ 
graph XVII clear profit has been indicat- 
ed to mean the difference between the 
amount of income and the sum of expen- 
diture plus appropriations, made up in 
each case as indicated in the different 
sub-clauses, Several expenditures pro- 
perty incurred under different heads 
have been allowed to be deducted. “But - 
sub-clause (xi) provides as fellows: -. 
“ixi) other expenses (excluding inte- 
rest on debentures and loans), admissible 
under the law for the time being in force 
in the assessment of Indian Income-tax 


and arising from and ancillary or inci- 
dental to the business of electricity 


supply.” 

Sub-clause (iv-a) provides as follows: 
‘iv-a) interest on loans borrowed 

from organisations or institutions ap- 

proved by the State Government.” 


4. It was, therefore, contended that 
inasmuch as the arbitrators had exclud- 
ed Rs. 60,580.39 which was interest on 
overdraft, the arbitrators had. committed 
an error of law because what was ex- 
cluded was not interest on overdraft but 
interest on debentures and loans. Jt was 
submitted that overdraft was not loan 
and in proceeding on the said basis the 
arbitrators had committed an error of 
law apparent on the face of the award. 
In considering whether overdraft was 
loan it may be mentioned that in Hals- 
bury’s Laws of England 4th Edn, Vol. 3 
at paragraph 155 it has been stated 
that a customer might borrow from a 
barker by way of loan or by way of over- ° 
draft. A loan was a matter of spécial 
agreement. In the absence of agreement, | 
express or implied from a course -of busi- 
ness, a banker was not bound to allow 
his customer to overdraw. | 

5. In Banking Law and Practice in 
India by M. L. Tannan, 14th Edn. at 
page 324, it has been stated that when a 
customer requires temporary accommo~ 
dation, he may be allowed to overdraw 
his current account, usually against -col- 
lateral securities. From the customer’s 
point of view this arrangement like the 
cash erédit is advantageous as he is re- 
quired to pay interest on the amount 
actually used by him, But when a Banker 
makes ‘ah advance on lump. ‘sum .the 
whole of which is withdrawn and is sup- 
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posed tœ be repaid generally, wholly and 
at one time is called a loan. 

6. These propositions in my opinion, 
do not establish that an overdraft is not 
a lean. On the other hand, an overdraft 
can also be treated as a loan. See the ob- 
servations in the case of Cuthbert v. 
Robarts, Lubbock & Co., (1909) 2 Ch 226. 
Therefore, I am unable to accept the 
position that there is any error of law 
apparent on the face of the award be- 
cause the Arbitrators have held that an 
overdraft, was a loan. From one point of 
.wiew an overdraft can certainly be treat- 
ed as, a loan. There is no error in holding 
that:an overdraft is a loan. 


‘F..°There is a second aspect of the 
matter. It was contended on behalf of the 
respondent and, in my opinion, rightly, 
that the specific question of law as such 
had been referred to the Arbitrators and, 
therefore, any error committed by the 
Arbitrators could not be interfered with 
by this Court. Reliance in this connec- 
tion was placed on certain observations 
of the Supreme Court in the case of 
Thawardas, Pherumal v. Union of India 
reported in AIR 1955 SC 468 at p. 472 
and in the case of U.G.V:.E.S. & Co. Ltd. 
v U. P. Electricity Board, AIR 1973 SC 
683. 


8. On the other hand, on behalf of 
the petitioner it was contended that in 
the facts of this case no specific question 
of law as such had been referred to and 
reliance was placed on the observations 
of Lord Wright in the case of F. R. Ab- 
salom Ltd. v. Great Western (London) 
Garden, Village Society Ltd., 1933 AC 592 
at. p. 616 of the report. It was submitted 
in this case that there was no submission 
on any specific question of law as such. 

9. In. this case, it is indisputable that 
Rs. 60,580.39 was interest on overdraft 
and there was no dispute between the 
parties on this espect, No question ‘was 
referred on this point. The reference was 
on the question whether such interest on 
the overdraft is admissible as an item of 
expenditure in paragraph XVII (2) (b) 
{xi} of the Sixth Schedule. Therefore, the 
question whether the interest on over- 
draft can ‘be said to be interest on loan 
‘had been. referred to and referred to spe- 
cifically and that is 
Indeed, the decision on this aspect is be- 
ing challenged by the petitioner as , an 
error of law. Therefore, the question that 
the Arbitrators had to adjudicate was a 
question “of law. The question is whether 
such. a question of law had been specifi- 
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a question of law. ' 
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cally referred to the Arbitrators. The 
question had been specifically referred to 
and if it is a question of law, then it need 
not be recited in the reference, that 
what has been referred to the Arbitra- 
tors. is a specific question of law. On þe- 
half of the petitioner it was urged that 
the question referred to was not whe- 
ther an overdraft is a loan. Such a deci- 
sion was only incidental to the reference 
that had been made. I am, however, 
unable to accept this contention, Whe- 
ther overdraft is a loan, is only putting 
differently the same question. The ques- 
tion, essentially and only is whether ‘in- 
terest on overdraft is the same thing, as 
interest on loan and as such inadmissible 
under the relevant paragraph referred to 
hereinafier, That, in my opinion, is a 
question which had been referred to. 
Right or wrong decision on this aspect of 
the question, in my opinion, is immune 
from attack in an application for setting 
aside the award. 


10. On behalf of the petitioner it was 
further urged that in view of ‘Cl. IV, 
sub-cl. (b) of Cl. 2 of paragraph XVII of 
the Sixth Schedule, the Arbitrators were 
in error in making the award in the man- 
ner they did. The question had not been 
referred to the Arbitrators, Therefore, 
the Arbitrators were not concerned with 
this aspect of the matter. The award does 
not in any way conclude this contention 
or this controversy on this aspect of the 
matter. 


ll. It was also submitted that in the 
certified copy of the award forwarded to 
the petitioner one of the Arbitrators had 
signed the award. It appears however 
from the original award which has been 
filed in this Court that both the Arbitra- 
tors have signed the award. In the certifi- 
ed copy supplied to the petitioner there - 
must have been a mistake, ' 

12. During the pendency of this ap 
plication the petitioner’s name was chang- 
ed to Bareilly Holdings Ltd. I direct that 
the cause-title and the body of the peti- 
tion be amended in terms of prayer {a) 
of the petition for amendment filed in 
this Court today. Let that amendment be 
effected within a fortnight on a signed 
copy of the minutes. 

13. In the view, however, I have taken 
on the main point urged, this application 
fails and is dismissed. In the facts and 
circumstances of the case, there will ‘be 
no order as to costs. 

14. There will be a judgment in 
terms of the award and costs of obtain- 


a 
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ing and filing the award. The judgment 
upon award is stayed for six weeks. 
Application dismissed, 
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RAMENDRA MOHAN DATTA AND 
S. K. HAZRA, JJ. 


. Foundation Overseas Ltd., Appellant 

v. Punjab National Bank Ltd. and an- 
` other, Respondents. 

AF, O. O, No. 250 of 1976, (Suit No, 
1733 of 1965), D/. 22-4-1977. 

(A) Civil P. C. (1968), Q. 9, R. $ — Con- 
ditional order of restoration —— Order te 
furnish security as condition precedent 
to restoration of suit — Not valid. 


In order to construe the expression ‘or 
otherwise’ in D, 9, R. 9 for a limited pur- 
pose viz. whether an order for deposit of 
money is contemplated within the mean= 
ing of the said expressicn it would be 
necessary to construe and compare the 
said provision with that of O. 9, R. 13 
where in using similar expression some 
significant difference has been main- 
tained., (Para 18) 

Order 9, R. 13 provides for the Courts 
- power to set aside the decree as against 
the defendant. The Court has discretion 
in imposing the terms upon the defen- 
dant for setting aside the ex parte de- 
cree. Here, nat only the terms as to costs 
are for the Court’s consideration but the 
. question of ‘tpayment into Court’ has also 
to be taken into consideration. The dif- 
ference in the language, is quite signifi- 
cant in respect of the two Rules being 
R. 9 and R, 13. A different consideration 
would arise when the defendant is im 
default. (Para 18) 

Even though the expréssion ‘or other- 
wise’ has also been used in R, 13 yet the 
legislature thought it necessary to ex- 
pressly add the words ‘payment into 
Court’ along with the expression ‘or 
otherwise’ in order to signify that this is 
a special consideration which attaches in 
the case of R. 13 and, accordingly ' the 
expression ‘or otherwise’ in R. 9 cannot 
include any term as to ‘payment into 
Court’. In view of the absence of the 
expression ‘payment into Court’ in R. 9, 
it would surely be legitimate to hold that 
the legislature intended that the use of 
such a term viz., ‘payment into Court’ is 
not called for in respect of the provision 
which empowers the plaintiff to apply for 
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restoration of the suit when it is dismis- 
sed for default of appearance. (Para 20) 

Further, although O. 9, R. 9 gives dis- 
cretion to the Court in imposing terms 
for setting aside the order of dismissal, 
such discretion is only as to costs in one 
way or the other. In view of this, the 
Court has no power to order the plaintiff 
to furnish security as a condition prece- 
dent to restoration of suit. (Para 51) 

(B) Letters Patent (Calcutta); Cl. 15 — 
‘Judgment? — Conditional order of =re- 
storation — Order is judgment and hence 
appealable. AIR 1963 Cal 9 and AIR 1926: 
Cal 668, Rel. on. (Paras 24, 41) 


Cases Referred: Chronological Paras 
AIR 1972 Cal 449 (FB) 39 
AIR 1969 SC 823 45 
AIR 1968 All 288 23, 49 
AIR 1967 SC 849 22, 48 


AIR 1963 SC 1116: (1963) 2 Cri LJ 186 


22, 48 
AIR 1963 Cal 9 26, 41 
AIR 1960 SC 1080 22, 48 


AIR 1927 Bom 1 (FB) 39 
1943 AC 166: (1942) 2 All ER 425 23, 49 
AIR 1926 Cal 668: 30 Cal WN 298 25, 41 


(1911) 2 KB 688: 80 LJ KB 913 - 22 
(1876) 1 Ex D 188: 45 LJ MC 78 93, 49 
Goutam Chakraborty, for’ Appellant: 


R. L, Sinha, for Respondents, 


RAMENDRA MOHAN DATTA, J.:— 
This appeal is from an order dated 25th 
June, 1976 passed by the Court below re- 
calling the order of dismissal of the suit 
upon condition that the plaintiff would 
deposit a sum of Rs. 7,50,000 in cash with 
the Registrar of this Court and in default 
thereof, directing the plaintiffs applica- 
tion for restoration of the suit to stand 
dismissed for non-prosecution with no 
order as to costs. 

2. The operative part 
reads as follows:— 

“It is ordered that upon the plaintiff 
depositing on or before the second day 
of July next the sum of Rupees Seven 
Lacs and fifty thousand in cash only with 
the Registrar of this Court the order of 
dismissal of suit dated the Eighth day of 
June instant be recalled and that this 
suit shall appear in the list on the fifth 
day of July next. And it is further order=- 
ed that the interim order of the appéal 


of the order 


‘court shall continue till one week from 


the date hereof and that the parties here- 
in be at liberty to mention before this 
Court for having an early date fixed for 
hearing of this suit. And-it.is further 
ordered that in default of furnishing such 
security within the time as aforesaid 


oy 
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` declaring the bond dated 31st 
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this application shall stand dismissed. And 
it is further ordered that in any event 
the plaintiff do pay to the parties ap- 
pearing as aforesaid their respective costs 
of and incidental to this application to 
be taxed by the Taxing Officer of this 
Court. And it is further ordered that all 
parties concerned do act on a copy of the 
minutes of this order signed by an offi- 
cer of this Court being served upon 
them.” 


.-& The suit herein has been filed on 
23rd. Sept., 1965, inter alia, for a decree 
October, 
1963. and its purported extensions void 
‘and for an order directing the said bond 
to be delivered up and cancelled. There 
are also prayers for ancillary relief by 
way of perpetual injunction in respect of 
the said bond. Incidentally, it may be 
mentioned that the said bond was  exe~ 
cuted in terms of a clause in the global 
tender which required the execution of 
such a bond. Accordingly, the said bond 
was furnished in favour of the State of 
Uttar Pradesh through the Punjab Na- 
tional Bank for the sum of Rs. 27,60,000. 
Thereafter, disputes arose by and be- 
tween the plaintiff and the State of Uttar 
Pradesh in which the plaintiff contended 
that the bond should be delivered up and 
cancelled but the said defendant contend- 
ed that the same should be enforced. 
Ultimately, the plaintiff filed this suit 
and prayed for its cancellation. The State 
of Uttar Pradesh was thereafter added 
as a party to this suit. 


4. The plaintiff is a foreign company 
incorporated in Canada having its regis- 
tered office at No, 2200 Yonge Street, To- 
ronto, Ontario in Canada. 

5. The admitted position is that the 
suit, for the first time, appeared in the 
peremptory list on 6th Jan., 1976 and, 
thereafter, from day-to-day till 15th Jan., 
1976 when by and with the consent of 
the parties the plaintiff got it adjourned 
till 22nd Jan., 1976. Thereafter the suit 
appeared in the list on the 21st Jan., 1976 
but it did not appear in the list thereafter 
till 26th May, 1976. It was again adjourn- 
ed till 7th June, 1976 but this time upon 
mentioning by and on behalf of the 
plaintiff without notice to the defendants, 
Thereupon, at the instance of the defen- 
dant No, 2 the suit was directed to ap- 
pear on Ist June, 1976 in the list marked 


as ‘to be mentioned’. On Ist June, 1976 
all the parties: appeared and in their 


presence it was .directed that the suit 
was to appear on 7th June, 1976. On 7th 


Ol 
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June, 1976 the suit was called on when 
prayer for adjournment was made on 
behalf of the plaintiff but the same was 
refused. Thereupon pleadings were plac- 
ed but ultimately it was passed over for 
the day with direction that it was to ap- 
pear.in the list on the next day at the 
top of the list. On the next day ie. on 
8th June, 1976 the suit was called on and 
the counsel for the plaintiff again prayed 
for adjournment which was refused and, 


thereafter, at the prayer of the plaintiffs 


counsel for leave to retire such leave was 
granted and counsel retired. Thereafter, 
the suit was dismissed for non-prosécu- 
tion with no order as to costs. 


6. Immediately thereafter on the next 
day ie. on 9th June, 1976 an application 
was made on behalf of the plaintiff for 
recalling and for setting aside the order 
of dismissal of the suit. An ad interim 
order for stay of the order dated 8th 
June, 1976 was prayed for but the same 
was refused. The notice of motion was 
made returnable on 14th June, 1976. On 
the returnable date viz, on 14th June, 
1976 on behalf of the plaintiff the prayer 
for injunction and for ad interim stay 
of the order was renewed but the same 
was again refused. Directions were given 
for filing of affidavits. l 


7. Thereafter, on 16th June, 1976 the 
plaintiff preferred an appeal against the 
order for dismissal dated 8th June, 1976. 
The appeal was admitted and on 18th 
June, 1976 an ad interim order staying 


- the operation of the order dated 8th June, 


1976 was granted by the appeal Court 
till the disposal of the application for 
restoration pending before the trial Court 

8. The plaintiffs case in the petition 
for restoration is that Messrs. Orr, Dig- 
nam & Co., the solicitors for the plain- 
tiff wrote to the plaintiff at its address 
as given in the plaint at Toronto, in 
Canada but the said intimation did not 
reach the plaintiff and it came back un- 
served. The envelope containing the inti- 
mation was produced in Court which 
showed the postal registration date as 
on 4th February, 1976. It is contended 
that there was a change in the address 
of the plaintiff and as such the solicitors 
could not get in touch with the client in 
spite of efforts. Having failed to come in 


touch with the client on 5th June, 1976 -. 


the solicitors sent a cable to Mr. Silver- 
ston at London so that Mr. Silverston 
could -contact the plaintiff in Canada and 


intimate them about the hearing of thé. 
suit, In the petition itis alleged that in 


+ 
a 


a 


430 Cal. [Prs. 8-14} Foundation Overseas v. P. N. Bank (R. M. Datta J.) 


the forenoon of 8th June, 1976 Messrs. 
Orr, Dignam & Co. received a telex mes- 
sage from the plaintiff in reply to the 
request made to the plaintiff by Mr. Sil- 
verston from London. In the said telex 
message the plaintiff reiterated the stand 
taken by Mr. Silverston and requested 
Messrs, Orr, Dignam & Co. to obtain a 
short adjournment, if possible, The said 
telex message was handed over to Court 
and it was’ also intimated to Court that 
there was a telephonic conversazion þe- 
tween Mr. Silverston and Mr. P.N. Basu 
-of the solicitors’ firm. In spite of the 
aforesaid the learned trial Judge refused 
the adjournment and dismissed the suit. 

9. As stated above, when the applica- 
tion for restoration of the suit was mov- 
ed the learned Judge made the afore- 
said: conditional order. 

t9. On behalf of the plaintiff it is 
contended that in an application under 
©, 9, R. 9 of the Civil P. C. there is no 
scope for putting the pleintiff on terms 
to the effect that the plaintiff wculd ‘be 
directed to deposit any money in court oF 
to furnish security to the satisfaction of 
the Registrar as a condition precedent to 
the restoration of the suit. It is contend- 
ed that if the learned Judge shculd so 
think fit the learned Judge could have 


asked the plaintiff to deposit the amount | 


by way.of costs or in the nature of costs. 
That would have been in compliance with 
the provision of O. 9, R. 9 of the Code. 

11. Order ¢, R. 9 of the Civil P. C. 
provides. as follows:— 


*(1) Where a suit is wholly or partly 
dismissed under R. 8, the plaintizt shall 
be precluded from bringing a frash suit 
in respect of the same cause of action. 
But he may apply for an order ta set the 
dismissal aside, and if he satisfies the 
Court that there was sufficient cause for 
his non-appearance when the suit was 
called on for hearing, the Court shall 
make an order setting aside the dismissal 
upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day 
for proceeding with the suit. 

(2) No orde* shall be made uncer this 
rule unless notice of the application has 
-been served on the opposite party.” 

12. It would appear from ths above 
that broadly speaking the provision of 
O. 9, R. 9 has two limbs; the first limb 
gives a right to the plaintiff, wkose suit 
has been dismissed, to make the applica- 
tion for restoration of the suit. In doing 
so it is an obligation on his part to 
satisfy the court that there was suffici< 
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ent cause for his non-appearance in Court 
when the suit was called on for hearing. 
Once he can satisfy the Court, he is en- 
titled to an order setting aside the dis- 
missal but upon such terms as fo costs 
or otherwise as the Court might think fit 
to impose upon him depending upon the 
facts and circumstances of each case. The 
second limb provides for the power given 
to Court to make the conditional order 
setting aside the dismissal when the 
Court is satisfied that sufficient cause has 
been made out for the non-appearance of 
the plaintiff. In making such an order 
the Court has been vested with the dis- - 
cretion to decide what costs, if any, 
which would be imposed as a term fo 
set aside such dismissal. Only this part of 
the order is discretionary. Otherwise 
when the Court is satisfied about the 
sufficient cause being made out for his 
non-appearance the Court is bound to 
make the order for setting aside the dis- 
missal. 

13. Another question arises as to whe- 
ther in making an order under O, 9, R. 9 
of the Civil P. C. it is competent for the 
Court to make an order directing the 
plaintiff to deposit any amount as a con- 
dition precedent for setting aside the 
order of dismissal. The point is worth 
considering because when such an order 
for deposit of any amount would be made 


as a condition precedent to the setting 
aside of the dismissal of the suit then 


the question may yet arise as to for 
whose benefit such deposit would be 
made, or, in other words. on what prin- 
ciple such a deposit would be ordered. 
It is to be appreciated that if the plain- 
tiff would so deposit the amount the 
same would remain in the custody of the 
Court to the credit of the plaintiffs ac- 
count until the Court would direct the 
return thereof to the plaintiff. Nobody 
else can be interested in such an amount 
excepting the plaintiff. If the plaintiff 
would win in the suit then it goes to 
him. If the plaintiff would lose in the 
suit then also the same would have to þe 
returned to the plaintiff. 

14. It is contended that the plaintiff 
being a foreign company the said secu- 
rity money should be held as a security 
for costs. To that the answer is that. for 
that purpose the provision of O. XXV of 
the Code would be attracted and an 
order would have to, be-made under the 
said provision ‘after the requirements con- 
tained therein would be satisfied; and the 
Court in making such an order would 
also ‘be.required to record its reasons as 
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provided thereunder. In short there are 
formalities attached to the making of 
such an order for security for costs. Such 
formalities had neither been complied 
with nor any such requirements were 
present before this Court.- Accordingly, 
such a consideration could not have 
arisen in making the order herein. More- 
ever, even though such a huge amount 
has been directed to be deposited in 
Court yet no judgment has been deliver- 
ed to indicate for what purpose the said 
amount was so directed to be deposited. 
It has yet to be considered as to what 
‘would happen to the said amount when 
the same would be deposited? What 
purpose would be served by making such 
an order for security? 

15. It is contended that the expres- 
sion “upon such terms as to costs or 
-otherwise as it thinks fit” as appearing 
under O, 9, R. 9 would contemplate that 
the Court’s powers in making the order 
are not limited to costs only, in imposing 
the terms. The Court ‘has power to order 
deposit of any amount if the Court so 
thinks fit by virtue of the expression ‘or 
otherwise’ appearing in the said rule. 

16. In my opinion, it is not necessary 
for us to decide as to what the expression 
‘or otherwise’ would mean or include un- 
der this rule. It would be sufficient for 
us to restrict our consideration to the 
question whether the order for security, 
as has been ordered herein, by the learn- 
ed Judge could be made within the scope 
of the expression ‘or otherwise’ in the 
said rule. 


17. The expression ‘or otherwise’ has 
on various occasions since long time past 
been used by the legislature from time 
_ to time in connection with various sta- 

tutes. In considering the very same ex- 
_ pression ‘or otherwise’ in several decid- 
| ed cases the ejusdem generis rule has 
been applied and in several others the 
same principle hes not been applied, Un- 
doubtedly, the application or non-appli- 
cation of the ejusdem generis principle 
must depend on the construction of the 
language used in each of the particular 
statutes where the said expression has 
been used. 

18. In my opinion, it cannot be said 
that any such decision would be an au- 
thority for the, proposition with which 
we are concerned Here. Nor is it neces- 
sary, as observed above, for us to go into 


that question. It.is sufficient for us to, 
very ` 


construe the said expression for a 
limited purpose. viz... whether such an. 


CE 4 


order for the deposit of money is con- 
templated within the meaning of the said 
expression or otherwise, as provided in 
O. 9, R. 9 af the Code. In order to decide 
this question it would be necessary to 
censtrue and compare the provision of: 
O. 9, R. 9 with that of O. 9, R. 13 where 
in using similar expression some signifi-, 
eant difference has been maintained. The'. 
said O. 9, R. 13 reads as follows:— 

13. Application to be made to the 
Court which passed the decree. — The 
rule requires an application by the- de- 
fendant for an order to set aside the de- . 
cree. The application under the rule ` 
ought to be made to the Court which 
passed the decree though the presiding 
Judge may be different. Where, however. 
by reason of territorial re-adjustment, the 
Court itself becomes different the defen- 
dant is not debarred from applying to 
the Court which is seized of the matter.” 
In respect of this Rule also there are two ' 
limbs. The first limb gives a right to the ` 
defendant to apply for an order to set- 
aside the ex parte decree. Under this 
Rule he has to satisfy the Court either 
that the summons was not duly served of 
that he was prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing. If he can so satis- 
fy the Court then he is entitled to an 
order for setting aside the said ex parte 
decree but upon condition as to be im- 
posed by the Court. The second limb pro- 
vides for the Court’s power to set aside 
the decree as against the defendant “upon 
such terms as to costs, payment into 
Court or otherwise as it thinks fit”. As 
regards the imposition of the terms, this 
part of the order is discretionary. The 
Court has to decide by using its discretion 
as to what would be the terms which 
should be imposed upon the defendant in 
setting aside the said ex parte decree. It 
is interesting to note that a sipnificant 
difference in the language and expression! 
has been used in respect of the imposi- 
tion of the terms under this Rule. Here 
not only the terms as to costs are for the 
Courts consideration but the question of 
‘payment into Court’ has also to be taken 
into consideration. The difference in the 
language. in our ppinion, is quite signifi- 
cant in respect of the two Rules being 
R. 9 and R. 13. A different consideration 
would arise when the defendant is in de- 
fault. Even though he satisfies the Court 
either that the summons was not -duly 
served or that he was prevented by any 
sufficient cause when the suit was -called 
on ‘for hearing, the Court, under suitable - 
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circumstances, is still empowered to. con- 
sider the question of payment into Court 
and direct him tô do so as has been spe- 
cifically provided for under R. 12 because 
that amount when so deposited might go 
to help the plaintiff in realising his dues 
as and when he would obtain the decree 
against the defendant. 

19. As stated above, different conside- 
rations arise when it involves the defen- 
- dant in the suit. If the Court would find 
that the defence as made out is illusory 
and the plaintiff is most likely to suc- 
ceed in the suit but the defendant is try- 
ing to delay the matter by applying for 
restoration of the suit after setting aside 
‘the ex parte decree, say for some techni- 
cal defect in effecting the service, the 
Court can very well direct the defendant 
to deposit some amount by way of secu- 
rity in order that the plaintiff might not 
suffer prejudice. Ultimately when the 
plaintiff succeeds in the suit and gets a 
decree at a later point of time he can 
look to the said security in realising his 
decretal dues. 
` 20. In my opinion, even though the 
. expression ‘or otherwise’ has also been 
used in R. 18 yet the legislature thought 
it necessary to expressly add the words 
‘payment into Court’? along with the ex- 
pression ‘or otherwise’ in order to signify 
that this is a special consideration which 
attaches in the case of R. 13 and, accord- 
ingly, in view of the absence of the ex- 
pression ‘payment into Court’ in R. 9 it 
would surely be legitimate to hold that 
the legislature intended that the use of 
such a term viz, “payment into 
Court” is not called for in respect of 
the provision which empowers the plain- 
tiff to apply for restoration af the suit 
when it is dismissed for default of ap- 
pearance, In Maxwell on The Interpreta- 
tion of Statutes, Twelfth Edition, at 
page 282 it is stated ‘From the general 
presumption that the same expression is 
presumed to be used in’ the same sense 
throughout an Act or a series of cognate 
Acts, there follows the further presump- 
tion that a change of wording denotes a 
change in meaning.” That being the po- 
sition, we must hold that the expression 
tor otherwise’ in R. 9 cannot include any 
term as to payment into Court as has 
been directed by the learned trial Judge 
in this case. 

21. I set out herein below the follow- 
ing cases which were placed before us 
for the consideration of the expression 
‘or otherwise’ in different statutes.. In 
_gome of these cases, the principle of 
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ejusdem generis rule has been applied 
and in some others it has not been ap- 
plied. 

22. Among statutes where the said 
expression ‘or otherwise’ has been used 
and where the Courts have applied the 
principles of ejusdem generis rule, some 
relate to fiscal statutes and some others 
relate to penal statutes as well. See Ko~ 


` chuni v. States of Madras & Kerala, AIR 


1960 SC 1080 at p. 1097: M. Narayanan v. 
State of Kerala, AIR 1963 SC 1116; 
George v. Controller of Estate Duty, My- 
sore, AIR 1967 SC 849 at p. 851; Maxwell 
on The Interpretation of Statutes, 
Twelfth Edition at p. 298: Attorney Ge- 
neral v. Seccombe, (1911) 2 KB 688 which 
was relied on by the Supreme Court in 
AIR 1967 SC 849 at p. 851. 


23. Mr. Sinha, on the other hand, haa 
relied on the following decisions where 
the ejusdem generis rule has not been 
applied in construing the expression ‘or 
otherwise’ in some of the statutes. See 
Baij Nath Prasad v. State of U, P., AIR 
1968 All 288 at p. 289; National Associa- 
tion of Local Government Officers v. Bol- 
ton Corporation L. R. 1943 AC 166 at 
p. 174; Morant v. Taylor, (1876) 1 Ex. D 
188. As observed above, it is not neces- 
sary for us to go into details and decide 
that question in this application except 
only for the very limited purpose, as 
aforesaid. : 

24. Mr. Sinha has next argued that 
the appeal is premature because until the 
default clause became operative it could 
not be said that the conditional order 
was an order rejecting the application 
The learned counsel contends that until 
the period for payment expires, the order 
would remain as an order allowing the 
application for restoration in which case 
no appeal would lie. In my opinion, such 
a contention cannot be accepted. The 
effect of a conditional order, such as is 
set out above, is that the order amounts 
to rejection of the application and not in 
an order allowing the application and if 
that be the position it would become a 
judgment within the meaning of Cl. 15 
of the Letters Patent of 1865 and on that 
basis it would become appealable. 


25. A Bench of this Court in the-case 
of Chattu Lal Misser v. Marwari Com- 
mercial Bank Ltd., 30 Cal WN 298. consi- 
dered the effect of an order of a similar 
nature and observed at p. 303: (AIR 1926 
Cal 668 at p. 670) as follows:— 


| “The effect. of that order was that if 


the security was not given as directed 
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decree would be drawn up as a matter 


-£ course without any further application 
9 the learned Judge. 

In my opinion, it was a judgment final- 
7 deciding that the defendant was not 
> be allowed te defend the suit unless 
e complied with the conditions contain- 
d in the order.” 


26. In another Bench decision of this 
court in the case of Mitra Mukherjee and 
o. v- Ajit Kumar Sarkar, AIR 1963 Cal 9 
le effect of such a conditional order 
ad been considered. It was observed at 
age 11 as follows:— 


"The result of the order is that if se- 
urity is not furnished a decree against 
he defendants would be drawn up and 
s a matter of fact a decree has been 
rawn up and the suit finally disposed of 
t is absurd to suggest that such an order 
; not appealable or that there is any rea- 
on to hold that the appeal from the 
rder directing security to be furnished 
; not maintainable. The effect of non- 
ompliance with the order, as I have al- 
eady pointed out, is to deprive the de- 
andants of a valuable right, namely, to 
efend the suit and clearly in such a case 
t cannot be said that the order directing 
ecurity. in default whereof a decree was 
o be drawn up against the defendants is 
iot appealable.” 


27. With respect I entirely agree with 
he above views as expressed in:the above 
lecisions and, accordingly, hold that the 
ppeal is not premature and the order 
ippealed from is a judgment within the 
neaning of Cl. 15 of the Letters Patent. 
[That being the position, it is not neces- 
ary for me to consider whether the 
yder appealed from is without jurisdic- 
ion on the ground that such an order 
jirecting security to be furnished by the 
Jlaintiff could not be made under O. 9, 
2 9 of the Civil P. C. and that, under 
such circumstances, it is always appeal- 
able whenever the order is passed with- 
yut jurisdiction. 

28. It must be held that the learned 
rial Judge was satisfied that sufficient 
rounds had been made out for recalling 
he order for dismissal and for restoring 
he suit; and that being the position the 

arned Judge could not have asked the 
laintiff to furnish security for the re- 
toration of its suit. The position might 
ave been different if security would have 
een ordered by way of costs but the 

arned Judge has not given any such in- 
ication in making the said order for 
curity. 


1977 Cal./28 XI G—20 


Fotndation Overseas v. P. N. Bank (R. M. Datta J.) [Prs. 25-31] Cal. 433 


29. Lastly, Mr. Sinha contends that 
since the order of the learned Judge has ` 
gone in his client’s favour he should be 
allowed to uphold the same on the 
ground that in the facts and circumstan- 
ces of this case no sufficient grounds were 
made out whereby the learned Judge 
could be satisfied that there was sufficient 
cause for the plaintiffs non-appearance 
when the suit was called on for hearing. 
According to Mr. Sinha the order can be 
supported without filing a cross-objection 
by his client. In my opinion, such a con- 
tention of Mr. Sinha is fallacious and 
cannot be accepted. Mr. Sinha contends 
tnat he is relying on the conclusion arriv- 
ed at by the learned Judge. In my opin- 
ion, the learned Judge could have come 
to his conclusion and made the condition- 
al order only after he had satisfied him- 
self about the sufficient cause being made 
out by the plaintiff for his non-appear- 
ance. It was only under such circumstan- 
ces that the learned Judge could have 
made such a conditional order. If Mr. 
Sinha would be allowed to challenge the 
finding of the learned Judge regarding ~ 
his satisfaction about the plaintiff's mak- 
ing out the sufficient cause for non-ap- 
pearance then Mr. Sinha would in effect 
be permitted to challenge the conclusion 
and not to support it; because, in the 
event of Mr. Sinha’s contention being up- 
held then the conclusion arrived at by 
the learned Judge could not remain effec- 
tive. If Mr. Sinha’s contention is right 
that the learned Judge was wrong in 
arriving at his satisfaction that there was 
sufficient cause for the plaintifi’s non- 
appearance then in that event the whole 
order will necessarily be different because 
Mr. Sinha’s attack would go to demolish 
the entire order. That being so, in my 
opinion, Mr Sinha cannot be permitted 
to reopen the question of the Court’s 
Satisfaction as to the existence of suffi- 
cient cause. I, accordingly, reject the 
contention of Mr. Sinha on this point. 


30. That being the position, the appeal 
must be and is hereby allowed. The 
order of dismissal of the suit is set aside 
and the suit is restored to the list. Let 
the suit be mentioned before the trial 
Court for fixing an early date and the 
matter be proceeded with thereafter. 


31. In any event, the plaintiff-appel- 
lant must bear and pay the costs to the 
defendant-respondent in respect of the 
application for restoration and for costs 
thrown away, if any, by reason of the 


. dismissal for default of appearance being. 
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set aside. There will be no order as to 
costs of this appeal. 


HAZRA, J.ui— 32. I agree with my 
Lord that his appeal should be allowed. 
As some interesting points have been 
urged in this appeal 1 wish to express my 
views also. 

33. It is not necessary to state the 
facts as my learned brother has dealt 
with the same in his judgment. Į will 
only say that the appellant is a foreign 
company incorporated in Canada. The 
appellant company as plaintiff instituted 
a suit in this Court on Sept. 23, 1973 
claiming, inter alia, for a decree adjudg- 
ing a bond dated Oct. 31, 1963 and the 
extensions of the bond as void and an 
order directing the bond to be delivered 
up and cancelled, There was also a prayer 
for perpetual injunction restraining the 
defendant No. 1, Punjab National Bank 
Limited and its agents and servants from 
giving effect to the bond or from making 
any payment thereunder to the State of 
Uttar Pradesh. 


34. After filing the suit the plaintiff 
- obtained an interim order restraining ‘the 
State of Uttar Pradesh from giving effect 
to the bond or from making any payment 
under it till the disposal of the suit. After 
the interim order the State of Uttar Pra- 
desh was added as a party to the suit. The 
plaint was amended to include relief 
against the second defendant. 


35. The suit appeared in the peremp- 
tory list for hearing on several days Se- 
veral adjournments were taken, Ulti- 
mately, the suit appeared in the peremp- 
tory list on June 7, 1976. On June 8, 1976 
the suit was called on for hearing. As 
the witnesses from Canada were not 
available the learned counsel for the 
plaintiff wanted leave of the Court to 
retire. Such leave was granted and the 
suit was, dismissed on June 8, 1976 by the 
learned Judge. On June 9, 1976, a peti- 
tion was filed by the constituted attorney 
of the plaintiff at Calcutta for setting 
aside or recalling the order of dismissal 
of the suit on June 8, 1976. In the peti- 
tion prayer was also made for adjourn- 
ment of the suit for a period of two 
months or for such other time as this 
Court may deem fit and proper in order 
to enable the petitioner to get its wit- 
nesses from Canada or to take out an ap- 
plication for issue of commission. Prayer 
was also made for injunction restraining 
the defendant, its agents and servants 
from giving effect to the bond dated 
October 31, 1963 or acting in terms ‘there- 
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of or in accordance therewith. Praye 
for stay of operation of the order datet 
June 8, 1976 was also made. 


36. In the petition it is stated, inte 
alia, that on June 8, 1976 M/s. Orr, Dig. 
nam & Co. received a Telex message 
from the petitioner in reply to the re 
quest made to the petitioner by Mr 
Silverston, a senior partner of M/s. Orr 
Dignam & Co. who was then in U, K. A 
copy of the Telex message is annexet 
to the petition and the same is set ou 
hereunder. 

“We have been informed this morning 

by Mr. Silverston from London Englanc 
about court action scheduled tomorrow 
Re: Yamuna Hydel Projects since we 
have received no prior notification we 
ask that the action be deferred until .we 
receive legal advice to prepare Mr. (50. 
Silverston is contacting you directly witt 
the same instructions we will wait for 
further advice from you O. G. Opier. 
Vice-President, Foundation Overseas Ltd 
L Yonge Street Toronto Canada Tel 
416 361 4836.” 
The case of the petitioner is that there 
was and is sufficient cause for the peti 
tioner for not being able to appear at the 
time of hearing and the said order datec 
June 8, 1976 should be set aside or re- 
called. In that application the learnec 
Judge, on June 25, 1976, made the fol 
lowing order: 


“It is ordered that upon the plaintif 
depositing on or before the second day 
of July next the sum of Rupees Sever 
Lacs and fifty thousand in cash only witt 
the Registrar of this Court the order o 
dismissal of suit dated the Eighth day o: 
June instant be recalled and that thi: 
suit shall appear in the list on the fiftk 
day of July next and it is further order- 
ed that the interim order of the appea 
court shall continue til one week fron 
the date hereof and that the parties 
herein be at liberty to mention before 
this Court for having an early date fix- 
ed for hearing of this Court and it i 
further ordered that in default of fur- 
nishing such security within the time a: 
aforesaid this application shall stand dis 
missed. And it is further ordered that i 
any event the plaintiff do pay to the par 
ties appearing as aforesaid their respec 
tive costs of and incidental to this appli 
eation to be taxed by: the Taxing Office 
of this Court. And it is further ordere 
that all: parties concerned do act on 
copy of the minutes of this order signe 
by an officer of this Court being serve 
upon them.” 


mn. 
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37. Against this order dated June 25, 
1976 this appeal has been preferred. 


38. The first question for considera- 
tion in this appeal is whether the order 
dated June 25, 1976 is an appealable 
order. 


39. Mr. Goutam Chakraborty for the 
appellant has submitted that this is a 
conditional order and as such it is ap- 
pealable. He has referred to decisions in 
Mitra, Mukherjee and’Co. v. Ajit Kumar 
Sarkar, AIR 19635 Cai 9 and Narayan 
Putapa v. Vaikunt Subaya, AIR 1927 
Bom 1, He has also submitted that the 
order of the learned Judge is a judg- 
ment within the meaning of Cl. 15 of the 
Letters Patent, because, the effect of the 
order is that it is a final order and as 
such it is appealable, He has referred to 
the Full Bench decision of this Court in 
Nurmul Hoda v. Amir Hasan, AIR 1972 
Cal 449, He further contends that the 
order of the learned Judge was without 
jurisdiction and as such void, because in 
an application to set aside the order of 
dismissal of the suit under O. IX, R. 9 
of the Civil P. C, the learned Judge pass~ 
ed an order to deposit in cash the sum of 
Rs. 7,50,000 with the Registrar of this 
Court on or before July 2, 1976. The 
order so far as it provided that in de- 
fault of depositing of such security the 

_ application shall stand dismissed is also 
without jurisdiction, because, the learn~ 
ed Judge was not competent to make an 
order for furnishing of security in an 
application for restoration of the suit 
under O. [X, R. 9 of the Civil P. C. 

40. Mr. R. L. Sinha for the respon- 
dent, the State of Uttar Pradesh, on the 
other hand, has contended that under 
O. IX, R. 9 of the Civil P. C., the Court 
can*make an order setting aside ihe dis- 
missal upon such terms as to «costs or 
otherwise as it thinks fit. The words ‘or 
otherwise’, according to Mr. Sinha, im- 
ply that the Court has power to pass any 
order other than an order for costs and 
so the learned Judge was competent to 
make the order granting security. He 
has also contended that there was no ‘suf- 
ficient cause’ for non-appearance of the 
plaintiff when the suit was called on for 
hearing. 

41. An order under O. IX, R. 9 of the 
Civil P. C. rejecting an application for 
n order to set aside the dismissal of 
suit is appealable under O. XLIII-C of 
the Civil P. C. An order made by a 
udge of the Original Side of the Court 
ejecting an application for restoration 
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is also a judgment within the meaning 
of Cl. 15 of the Letters Patent and as 
such it is aopealable. The order of the 
learned Judge in the instant case is =€ 
conditional order. The effect of the con- 
ditional order is that if the sum of 
Rs. 7,50,000 is not deposited in cash in 
Court within seven days the applicatior 
shall stand dismissed. The said sum of 
Rs. 7,50,000 is stated in the order as 
‘such security’, Thus the effect of non- 
compliance of the condition mentioned in 
the order is that the application for re- 
storation af the suit is rejected unless 
the security to the extent of Rs. 7,50,000 
is deposited in Court within the time 
mentioned in the order. The further 
effect of non-compliance of the condition 
is to deprive the plaintiff of a valuable 
right, viz., right to proceed with the 
suit. Therefore, in my view, the order is 
a judgment within the meaning of Cl. 15 
of the Letters Patent. The order finally 
determines the rights of the parties by 
dismissing the suit, unless the condition 
is complied with. So, appeal lies against 
the order on the same principle as laid 
down in the case of Mitra, Mukherjee 
and Co, v. Ajit Kumar Sarkar, AIR 1962 
Cal 9 and the case of Chattu Lal Misser 
v. Marwari Commercial Bank Ltd., 36 
Cal WN 293: (AIR 1926 Cal 668). 


42. The other question raised beforé 
us is whether the learned Judge was 
competent to pass an order under O. IX. 
R. 9 of the Civil P. C, imposing a condi- 
tion that a sum of Rs. 7,50,000 must be 
deposited in Court by the plaintiff with- 
in seven days as security. 

43. Order IX, R. 9 of the Civil P. C 
does not provide for payment of secu- 
rity. It does not even say that the Court 
can order payment or deposit of money 
in Court by the plaintiff. It only says 
that the Court can set aside the dismis- 
sal ‘upon such terms as to costs. or other- 
Wise as it toinks fit.’ 


44. The power of the Court to make 
payment into Court which appears in 
O, TX, R. 1ē of the Civil P. C. is signifi- 
cantly absert in O. IX, R. 9. Order IX. 
R. 13 provides that the Court may set 
aside ex parte decree ‘upon such terms 
as to costs, payment into Court or other- 
wise as it thinks fit’. Therefore, prima 
facie, the learned Judge was not compe- 
tent to make an order for payment into 
Court or deposit the sum of Rs. 7,50,000 
under O. IX, R. 9 of the Code as terms 
for restoration of the suit of the plain- 
tiff which was dismissed. 


"ee 
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45. Reference may be made in this 
connection to the decision of the Sup- 
reme Court in the case of Official Trustee 
of West Bengal v. Sachindra Nath Chat- 
terjee, AIR 1969 SC 823. In that case 
Supreme Court laid down the law thus: 

“Before a Court can be held to have 
jurisdiction to decide a particular matter 
it must not only have jurisdiction to try 
the suit brought but must also have the 
authority to pass the orders sought for.” 
Here, question arises wherefrcm the 
Court derived the authority or power to. 
pass the order for furnishing security or 
payment into Court to the extent of 
Rs. 7,50,0007 

46. On this point Mr. Sinha has argu- 
ed that under O. XXV of the Civil P. C., 
the Court may, at any stage ofthe suit, 
of its own motion, order the plaintiff ta 
give security for payment of costs likely 


to be incurred by the defendant. Did 
the Court make the order for security 


having regard to O. XXV of the Code? 
Obviously, this is not so. Because under 
O. XXV of the Code if the Cour; makes 
an order suo motu for security to be 
furnished by the plaintiff for payment of 
the cost of the suit of the defendant the 
Court must record the reasons for such 
an order, In the instant case no judg- 
ment has been delivered. The order is 
not a speaking order, The learned Judge 
was dealing with an application under 
O. IX, R. 9 of the Civil P. C. So, I am 
unable to accept the contention of Mr. 
Sinha on this point. 

47, Mr. Sinha has also argued that 
the words ‘or otherwise’ in ©. IX, R. 13 
of the Code give the Court power of 
authority to make the order for giving 
security to the extent the Court has done. 
According to him, the Court has power 
to make any order other. than to order 
for payment of cost by reason of the 
words ‘or otherwise’ in O. IX, R. 9. 

48. Mr. Chakraborty on the other 
hand has argued that the words ‘or 
otherwise’ must -be construed by apply- 
ing ‘ejusdem generis rule’. He has refer- 
red to several cases, viz., (1) Narayanan 
v. State of Kerala, AIR 1963 SC 1116 at 
p, 1118; (2) Kochuni v. State of Madras, 
AIR 1960 SC 1080; (3) George Da Costa 
v. Controller of Estate Duty, AIR 1967 SC 
849 at p. 851 and (4) Maxwell on the 
Interpretation of Statutes, 12th Edition 
pages 298 and 300. 

49. Mr. R. L. Sinha, on the other 
hand, has submitted that ‘Ejusdem Gene- 
ris Rule’ is not applicable. Mr. Sinha has 
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also cited several cases; viz, (1) Baij 
Nath Prosad v. State of U. P., AIR 1968 
All 288; (2) National Association of Local 
Government Officers v. Bolton Corpo- 
ration, 1943 AC 166 and (3) Morant v. 
Taylor, (1876) 1 Ex D 188 at p. 193. 

50. Now, the question is what do the 
words ‘or otherwise’ mean in O. IX, R. 13 
of the Civil P. C. There is no case di- 
rectly on the point. The cases cited by 
the learned counsel are all cases on dif- 
ferent statutes and constructions of the 
words ‘or otherwise’ were made under 
entirely different context, So it is not 
necessary to discuss the cases. 

31. I shall now turn to O. IX, R. 9 of 
the Code and consider its applicability 
on the facts of the case before us, The 
words “shall make an order setting aside 
the dismissal” in O. IX, R. 9 indicate 
that the Court is bound to set aside the 
order of -dismissal if the Court is satis- 
fied that there was sufficient cause for 
non-appearance of the plaintiff when 
the suit was called on for hearing The 
subsequent words “upon such terms as 
to costs or otherwise as it thinks ft” 
give power to the Court to pass the order 
setting aside the order of dismissal on 
terms. The legislature has given a dis- 
cretion to the Court as to the terms on 
which the order for setting aside shall 
be passed in the case before it. The Court 
may pass order on terms as to payment 
of cost or ‘otherwise’, The meaning of 
the word ‘otherwise’, according to Ox- 
ford Advanced Learners’ Dictionary of 
Current English is “in another or dif- 
ferent way”. The word ‘otherwise’ means 
according to Bleak’s Law Dictionary, 
Fourth Edition page 1253 “in a different 
manner, in another way, or in other 
ways”. So. although there is a discretion 
to impose terms, such @iscretion is as to 
costs in one or other way. In the instant 
case, as the petitioner satisfied the Court 
that there was sufficient cause for setting 
aside the order of dismissal, the Court 
could impose terms as to costs or any 
amount as to costs in another or dif- 
ferent way. On the facts of this case the! 
defendant could not claim any amount 
other than costs from the plaintiff, The 
Court has not said in the order that the 
Court is ordering such payment as costs. 
The Court could not impose a term for 
payment in Court of Rs. 7,50.000 in cash 
as costs or as security. Cost means either 
taxed cost or assessed cost. Such large 
amount cannot be either taxed or as- 
sessed cost. So, although there is great 
force in the contention of Mr. Chakra- 
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borty it seems to me that it is not neces- 
sary to decide the question as to whe- 
ther “Ejusdem Generis Rule” will apply. 
in construing the words ‘or otherwise’, 


because whether the rule applies or not, 


under the facts end circumstances of the 
ease, there is no doubt in my mind that 
the learned Judge could not pass such 
order for deposi; of the sum of Rupeeg 
7,50,000 or for furnishing the said 
amount as security under O. IX, R, 9. I 
am unable to accept the submission of 
Mr. Sinha on this point. 


52. Mr. Sinha then argued that there 
was no sufficient cause. I do not agree. 
It is also difficult to follow how this 
argument can be made, [if there was no 
sufficient cause then the learned Judge 
should have dismissed the petition for 
setting aside the order of dismissal. In 
that case question imposing any terms 
would not arise. But the learned Judge 
imposed terms as he was satisfied that 
there was sufficient cause for restoration 
of the suit. There is no reason for me 
to differ from the view of the learned 
Judge on the point that there was suffi- 
cient cause for non-appearance. In any 
event, I am of the same opinion. The 
telex dated June 8, 1976 and the cause 
title of the plaint indicate that the 
address of the plaintiff was changed. 
From the above fact one can reasonably 
infer that the letters of Orr, Dignam & 
Co. did not reach the plaintiff in time. 
But with regard to the exercise of dis- 
cretion by the learned Judge with re- 
gard to the terms for setting aside the 
order of dismissal, it seems to me that 
the learned Judge failed to exercise his 
discretion judicially in accordance with 
the provisions of O. IX, R. 9. 


53. In the premises, I also agree with 
the order passed by my Lord in this 
appeal, 
Appeal allowed. 
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12, I. C. Bose Road Tenants’ Association, 
Appellant v. Collector of Howrah and 
others, Respondents. 

F. M. A. T. No. 1760 of 1977, D/- 7-9- 
1977. 

(A) Constitution of India, Art. 226 — 
Who can apply — Whether an associa- 
tion of tenants of premises sought to be 
acquired has lecus standi to challenge 
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declaration under S. 6 of Land Acquisi- 
ap Act. (Land Acquisition Act (1894), 

. 6). 

The condition precedent to the grant- 
ing of any relief under Art. 226 is the 
existence of a fundamental or legal right 
of a person and the infringement of such 
right, The right which is the foundation 
of an application under Art. 236 is a per- 
sonal and individual right. The legal 
right may be a statutory right or a right 
recognised by the law. (Para 4) 

After the notification under S. 4 of the 
Land Acquisition Act, stating that lands 


_compyrised in certain premises were likely 


to be acquired was published, the tenants 
of the said premises formed themselves 
into an Association and got it registered. 
Thereafter, the association (appellant 
herein) in its own name filed a writ peti- 
tion challenging the declaration under 
S. 6 of the Land Acguisition Act. 


Held: the persons who will be affect2d 
by the acquisition of the lands compris2d 
in the said premises are the tenarts 
occupying the same besides the owner 
thereof, but surely not the appellant. 
The appellant has no legal right and 
therefore there is no question of the in- 
fringement ofalegal right. The appellant 
has no interest in the land and premises 
sought to be acquired and is not, there- 
fore, a person aggrieved, and has no locus 
standi to maintain the writ petition. AIR 
1976 SC 1163, Distinguished. (Para 4) 


(B) Constitution of India, Art. 226 — 
W. B. Societies Registration Act (26 of 
1961), S. 19 (1) — Writ petition by 
Society in its own name — Not maintain- 
able — Society can only sue in the name 
of its President, Secretary, or authorised 
Office-bearer, (Para 5) 


(C) Land Acquisition Act (1898), S. 6 (1) 
Second Proviso — General Clauses Act 
(1897), S. 3 (31) — Calcutta Metropolitan 
Development Authority is local authority 
— Fund in its hands is local fund. 

Fund in the hands of the Calcutta 
Metropolitan Development Authority 
(C. M. D. A.) is a local fund within the 
meaning of S. 3 (31) of the General 
Clauses Act and the C. M. D. A. is a 
local authority. (Para 8) 

There can be no doubt that the C. M. 
D. A. is an authority and comes within 
the expression “other authority” under 
S. 3 (31) of the General Clauses Act. The 
C. M. D. A. is a statutory authority end 
has been created by the Calcutta Metro- 
politan Development Authority Act, 1972. 
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it has power to act within a specified area 
for the development of that area. Under 
the statute by which it has been created 
it is legally entitled to the control or 
management of its fund. If a statutory 
authority which thas power to act within 
a specific or locaj area for the develop- 
.ment of that area, which is one of the 
governmental functions ordinarily en- 
trusted to a municipality or a corporation 
by a statute, is entrusted with power to 
control and manage its own fund, such 
fund must be held to be a local fund 
within the meaning of S. 2 (31) cf the 
General Clauses Act. AIR 1963 SC 1890, 
Distinguished. (Paras 7, 8) 

(D) Land Acquisition Act (1894), S. 31 
(3) — Land Acquisition Rules, R. i8 — 
Do not provide for alternative accom- 
modation in cases of acquisitions under 
the Act. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1977 SC 276 : 1977 Lab IC 52 4 
AIR 1976 SC 1163 : 1976 Lab IC 773 4 
AIR 1975 SC 1331 : 1975 Lab IC $81 7 
AIR 1963 SC 1896 7 

K. K. Moitra and Adyanath Ghosh, for 
Appellant; Susul Kr. Biswas and Supro- 
kash Banerjee, for Respondent. 

M. M. DUTT, J.:— This appeal is 
directed against the judgment of M. N. 
Roy J. whereby the Rule Nisi obtained 
by the appellant on its application under 
Art. 226 of the Constitution was dis- 
charged, 

2. The appellant who is describaq as 
“12, I. C. Bose Road, Tenants’ Associa- 
tion” challenged a declaration under S. 6 
of the Land Acquisition Act, 1894 which 
was preceded by a notification under S. 4 
of the said Act. The notification under 
S. 4 was published on Dec. 2. 1974, It 
was inter alia stated therein that the 
lands comprised in the premises Nos. 12 
and 16, I. C. Bose Road were likely to be 
needed for public purpose, namely, for 
the construction ofthe northern approach 
road in connection with the re-corstruc- 
tion of the Buckland Bridge at Howrah 
at the expenses of the Calcutta Metro- 
politan Development Authority (kerein- 
after referred to as the C. M. D. A.). After 
hearing the objections filed by the in- 
terested persons including the tenants of 
the said premises under S, 5-A of the 
Said Act. the declaration under S. 6 was 
published on December 29, 1975. In the 
declaration also it was stated that the 
acquisition would be made at the expenses 
of the C. M- D. A. z 

3. It was contended by the appellant 
in the writ petition that the C. M. D. A.. 


was nvither a local authority nor a com- 
pany, no; the money that would be 
spent by it for the acquisition of the lands 
“comprised in the said premises formed © 
part of the public revenues of the State ` 
Government as contemplated by the 
secrnd proviso to S. 6 (2) of the said Act 
and accordingly, the acquisition sought 
to be made by the declaration under S. 6 
was illegal, inoperative and void. At the 
hearing of the Rule Nisi, two preliminary 
objections were taken on behalf of the 
respondents, namely, that the appellant 
had no locus standi to maintain a writ 
petition challenging the declaration under 
S. 6 and that a majority of the members 
of the appellant having filed claims under 
5. 9 of the said Act, they had waived - 
their right to call in question the legality 
of the acquisition. The learned Judge 
upheld the preliminary sbjections of the 
respondents and held that the appcliant 
had no locus standi to maintain a writ 
petition and that as most of its members 
filed claims for compensation under S. 9, 
they had forfeited their right to challenge 
the acquisition. He also held that the 
C. M. D. A. was a local authority within 
the meaning of the second proviso to 
S. 6 (2) of the said Act read with S. 3 (31) 
of the General Clauses Act. Upon the 
said findings, he discharged the Rule and 
hence this appeal. 

4. We may first of all consider the 
locus standi of the appellant to main- 


tain a writ petition. After the noti- 
fication under Section 4 was pub- 
lished on December 2, 1974, the 


tenants of the said premises formed them- 
selves into an Association which is the ap- 
pellant before us. The appellant has been 
registered under the West Bengal Socie- 
ties Registration Act, 1961 and its regis- 
tered office is at 12, I. C. Bose Road 
Howrah. Art. 226 provides for remedy 
for the infringement of a fundamental or 
legal right of a person. The condition 
precedent to the granting of any relief 
under Art. 226 is the existence of a 
fundamental or legal right of a person 
and the infringement of such right. The 
right which is the foundation of an ap- 
plication under Art. 226 is a personal and 
individual right. The legal right may be 
a statutory right or a right recognised by]. 
the law. The principles of law in this 
regard have been recently restated by the 
Supreme Court in Mani Subrat Jain v. 
State of Haryana, AIR 1977 SC 276. In 
that case, the Supreme Court has ob- 
served that it is elementary that no one 
can ask for a mandamus without a legal 
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right, There must be a judicially enfor- 
ceable right as a legally protected right 
before one suffering a legal grievance 
can ask for a mandamus, A person can 
be said to be aggrieved only when a per- 
son is denied a legal right by some one 
who has a legal duty to do something or 
to abstain from doing something. In the 
instant case, the persons who will be af- 
fected by the acquisition of the lands 
comprised in the said premises are the 
tenants occupying the same besides the 
owner thereof, but surely not the ap- 
pellant. The appellant has no legal right 
and therefore there is no question of the 
infringement of a legal right. The ap- 
pellant has no interest in the land and 
premises sought to be acquired and is 
not, therefore, a person aggrieved. The 
learned Judge has rightly held that the 
appellant has no locus standi. The deci- 
sion of the Supreme Court in Union of 
India v. Jyoti Chit Fund and Finance, 
AIR 1976 SC 1163 has been relied on by 
the appellant. In that case, it was held 
that Government was a trustee in regard 
to the provident fund dues, pensions and 
other compulsory deposits till they were 
paid to the Government servant and the 
Government was entitled to maintain an 
objection to the attachment made of such 
dues, pensions, deposits, ete., under S. 60 
of the Code of Civil Procedure. In our 
view, that case has no bearing on the 
question of locus standi of the appellant 
to maintain a writ petition. 


5. Apart from what has been stated 
above, the appellant has another diffi- 
culty in regard to its locus standi, It has 


been already noticed that the appellant 
is a registered Society under the West 
Bengal ‘Societies Registration Act, 1961. 
Under sub-s, (1) of S. 19 of the said Act 
every Society may sue or may be sued 
in the name of the President, the Se- 
cretary, or any office-bearer authorised 
by the Governing Body in this behalf, In 
view of S. 19 (1), the Society itself has 
no locus: standi to maintain an action and 
consequently a writ petition. The writ 
petition was filed by the appellant as the 
petitioner and not by the President, 
Secretary or any office-bearer authorised 
by the Governing Body of the appellant. 
The appeal also has been filed by the 
appellant in its own name. On this 
ground also the writ petition is not 
maintainable, though this point has not 
been taken by the respondents either be- 
fore the learned trial Judge or before us. 

6. So far as the other preliminary ob- 


jection against the maintainability of ‘the - 
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writ petition founded on the forfeiture or 
waiver of the rights of the members of 
the appellant by asking for payment of 
compensation is concerned, it may be 
pointed out that there are some conflict- 
ing decisions of this Court on the point. 
We do not think that it is necessary for 
us to decide the same, for it has been 
already held by us on other grounds that 
the appellant had no locus standi to ask 
for any relief under Art. 226 of the Con- 
stitution, 

7. In spite of the above finding as to 
absence of locus standi of the appellant we 
propose to consider the contention of the 
appellant that the C. M. D. A. is not a 
local authority and accordingly, the de- 
claration under S. 6 (1) is illegal and 
inoperative. The second proviso to S. 6 
(1) provides as follows: 

“Provided further that no such de- 
claration shall be made unless the com- 
pensation to be awarded for such pro- 
perty is to be paid by a company, or 
wholly or partly out of public revenues 
or some funds controlled or managed by 
a local authority. ae 
Under the proviso, therefore, a declara- 
tion can only be made if the compensation 
is paid by a company, or wholly or part- 
ly out of public revenues or some fund 
Controlled or managed by a local au- 
thority. It is not disputed that the C. M. 
D. A. is not a company and the money 
that may be paid by it on account of 
compersation does not form part of the 
public revenues. Unless, therefore, the 
C. M. D. A. is a local authority the de- 
claration under S. 6 (1) will not be a 
valid one. The term “local authority” 
has not been defined in the Land Ac- 
quisition Act, but it has been defined in 
5S. 3 (81) of the General Clauses Act which 
is as follows: 

(31). The “local authority” shall mean 
a municipal committee, district board, 
body cf port commissioners or other au- 
thority legally entitled to, or entrusted 
by the Government with, the control or 
management of a municipal or local fund.” 
There can be no doubt that the C. M. 
D. A. is an authority and comes within 
the expression “other authority” under 
S. 3 (31). In interpreting Art. 12 of the 
Constitution, the Supreme Court in 
Sukhdey Singh v. Bhagatram, AIR 1975 
SC 1331 observed that the expression 
“other authorities” in Art. 12 was wide 
enough to include within it every au- 


. thority created by a statute and function- 


ing within the territory of India, or under 
the control of the Government of India. 
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Further it was observed that the expres- 
sion ‘other authorities’ would include all 
constitutional or statutory authorities on 
whom powers were conferred by law. It 
is also not disputed by the appellant that 
the C. M. D. A. is an authority or “other 
authority” within the meaning of S. 3 (31). 
It has, however, been strenuously urged 
on behalf of the appellant that the C. M. 
D. A. is not legally entitled to, 
or entrusted by the Government with 
the control or. management of a 
municipal or local fund. It is’ also 
argued that the fund in the hands of the 
C. M. D. A. is not a local fund. In sup- 
Port of its contention that the C. M. D. A. 
is not a local authority, strong reliance 
has been placed on behalf of the appel- 
lant on a decision of the Supreme Court 
in Valjibhai Muljibhai v. State of 
Bombay, AIR 1963 SC 1890. In that 
case, the question that came up for con- 
sideration was whether the Bombay State 
Transport Corporation was a local au- 
thority within the meaning of the second 
proviso to S. 6 (1) of the Land Acquisition 
Act read with S. 3 (31) of the General 
Clauses Act. S5. 29 of the Bombay State 
Road Transport Act, 1950 provides that 
the corporation shail for all purpases be 
deemed to be a local authority. It was 
held by the Supreme Court that the 
Bombay State Transport Corporation was 
a company and not a local authority in 
spite of the provision of S. 29. As the 
Bombay Act did not receive the Presi- 
dent’s assent it could not override the de- 
finition of ‘local authority’ as contained 
in S. 3 (31) of the General Clauses Act. 
It was observed by the Supreme Court as 
follows- (at p. 1894): 


“Tt will be clear from the definition 
that unless it is shown that the State 
Transport - Corporation is an ‘authority’ 
and is legally entitled to or entrusted by 
the Government with control or manage- 
ment. of a local fund it cannot be regard- 
ed as a local authority. No material has. 
been placed before us from which it 
could be deduced that the funds of the 
Corporation can be regarded as local 
funds. It was no doubt submitted by the 
learned Attorney General that the Cor- 
poration was furnished with funds bv the 
Government for commencing for its busi- 
ness; but even if that were so, it is diff- 
cult to appreciate how that would make 
the funds of the Corporation local funds.” 
Relying on the said observation of the 


Supreme Court, it has been urged on be- 


half of the appellant that the fund of the- 
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C. M. D. A. does not constitute a local 
fund. F 


8. The C. M. D. A. is a statutory au- 
thority and has been created by the Cal- 
cutta Metropolitan Development Autho- 
rity Act, 1972 which is an Act to provide 
for the establishment of an Authority for 
the formulation and execution of plans 
for the development of the Calcutta 
Metropolitan Area, for the co-ordination 
and supervision of the execution of such 
plans and for matters connected there- 
with or incidental thereto. Under the 
Act of 1972, the C. M. D. A. is to act 
within an area as described in the sche- 
dule of the Calcutta Metropolitan Plan- 
ning Area (Use and Development of Land) 
Control Act, 1965. Under S. 3 (2) of the 
1972 Act, the C. M. D. A. is a body cor- 
porate with perpetual succession and a 
common seal with power to acquire, hold 
and dispose of property, and to contract, 
and may sue and be sued in its name. 
Under S. 6 it may with the previous ap- 
proval of the State Government borrow 
any money for carrying out the purposes 
of the Act or for servicing any loan ob- 
tained by it. Section 7 provides that ~ 
there shall be a fund for the C.-M. D. A. 
to which shall be credited such monies 
as may be paid-to it by the State Gov- 
ernment under the Taxes of Entry of 
Goods into Calcutta. Metropolitan Area 
Act, 1972, and all monies borrowed by 
the C. M. D. A. and such other monies as 
may be paid-.to it by the State Govern- 
ment. or any other authority or agency. 
Section 8 provides for sinking fund of the 
C. M. D. A. Under Cl. (c) of S. 15, it 
will be responsible for the supervision of 
the execution of any project for the de- 
velopment of any area within the Cal- 
cutta Metropolitan area, the expenses of 
the whole or any part of which are met 
from its fund. The C. M. D. A. is, there- 
fore, a statutory authority which has 
power to act within a specified area for 
the development of that area. Under the 
statute by which it has been created it is 
legally entitled to the control or manage- 
ment of its fund. In our view, if a statu- 
tory authority which has power to act 
within a specific or local area for the de- 
velopment of that area, which is’ one of 
the governmental functions ordinarily en- 
trusted to a municipality or a corporation 
by a statute, with power to control and 
manage its own fund, such fund must be 
held to be a local fund within the mean- 
ing of S. 3(31) of the General Clauses 
Act. In Valjibhai’s case referred to 
above, the Supreme Court found that the 
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said transport corporation was not an au- 
thority within the meaning of S. 3 (31) 
and there was no material before the Su- 
preme Court to show that the fund of the 
-corporation was a local fund. In our 
view, the said decision of the Supreme 
Court does not help the contention of the 
appellant. In the view which we take, 
there can be no doubt that the fund in 
the hands of the C. M. D. A. is a local 
fund within the meaning of S. 3 (31) of 
the General Clauses Act and the 
C.M.D.A. is a local authority. The 
- learned Judge, in cur opinion, hag right- 
“ly overruled the contention of the ap- 
‘pellant that the C. M. D. A. was not a 
local authority. 


9. Lastly, it is contended on behalf of 
athe appellant that the respondents are to 
provide the members of the appellant 
with alternative accommodation. We are 
afraid, there is no provision in the Land 
Acquisition Act in regard to alternative 
accommodation. Reliance has been placed 
on behalf of the appellant on S. 31 (3) of 
the Land Acquisition Act and R. 18 of the 
Rules framed thereunder in support of 
its contention for alternative accommoda- 
tion. In our opinion, neither S. 31 (3) nor 
R. 18 can, by any stretch of imagination, 
be said to provide for alternative accom- 
modation in cases of acquisitions under 
the Land Acquisition Act as contended 
on behalf of the appellant. No other 
point has been urged on behalf of the ap- 
pellant. 


10. For the reasons aforesaid, the 
judgment of the learned Judge is affirmed 
and this appeal is dismissed, but in view 
of the facts and circumstances of the case, 
there will be no order for costs. 
SHARMA, J.:— I agree. 

Appeal dismissed, 
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SALIL KUMAR DATTA, J. 
Sm. Brinda Bala Debi, Petitioner v. 
our Mahoto and others, Opposite Par- 
ties, 
C. R. No. 3850 of 1976, D/- 25-8-1977. 
(A) Bengal Money-lenders Act (10 of 
940), S. 38 — Application under — 
aintainability. 
Where the applicant prayed tor taking 
£ account, for declaration that there was 
othing due on loan and for declaration 
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of amount due under ioan if it was found . 
that loan was not satisfied. 

Held, that the application for such 
alternative declaration was maintainable 


under S. 38. (Para 7) 

(B) Bengal [loney-lenders Act (10 of 
1949), Ss. 38 and 2(9) — Application 
under S. 38, against legal representa- 
tives of deceased lender — Maintainabi- 
lity. 


The word “lender” in S. 2 (9) includes 
legal representatives of deceased lender 
on whom the estate of the deceased len- 
der including debt and its security de- 
volves by operation of law. An applica- 
tion under S. 38 against L. Rs. of deceased 
lender is therefore maintainable. 

(Para 9) 

(C) Bengal Money-lenders Act (10 of 
1940), S. 38 (2) — Appeal — Decision on 
maintainability of an application under 
S. 38 is not a declaration about amounts 
paid and payable to lender —- No appeal 
lies against such decision — Revision lies. 


(Para 10) 
Cases Referred: Chronological Paras 
AIR 1945 Cal 214: 49 Cal WN 143 6 
(1943) 47 Cal WN 894 6 


Amiya Kumar Chatterjee and Abhijit 


Kumar Banerjee, for Petitioner; Tarak 
Nath Roy, for Opposite Parties. 
` ORDER :— This Rule is directed 


against the order dated August 30, 1976 
passed by the learned Munsif at Purulia 
rejecting the petitioners application 
under S. 38 of the Bengal Money-len- 
ders Act, 1946. The facts in short are as 
follows :— 


The petitioner borrowed a sum of 
Rs. 1,200/- by executing an usufructuary 
mortgage deed dated March 3, 1967 ir 
favour of the lender late Balaram Mahote 
in respect of 1 acre of kamali land. The 
said lender and on his death his heirs. 
the opposite parties had been in posses- 
Sion thereof by cultivation. According ta 
the petitioner, the lender and his suc- 
cessors had realised Rs. 2,100 for paddy 
and Rs. 700 for straw in all Rs. 2.800/- 
during 1967 to 1973 i.e. more than double 
the principal. As such the petitioner was 
entitled to a declaration that nothing is 
due on the kotkobala (usufructuary mort- 
gage deed). The application was accord- 
ingly filed on April 16, 1974 for a taking 
account of the said.loan and for declara- 
tion that nothing was due to the lender 
or his heirs. In case the Court found 
that the loan was not fully satisfied, there 
was the alternative prayer for determi- 
nation of the amount still payable by the 
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borrower petitioner. The application was 
registered as Mise. Case No. 53 of 1974. 
2. The opposite parties contested the 
application contending that, the transac- 
tion was not a loan and consequently the 
application under S. 38 of the Act was 
not maintainable. it was also contended 
that the opposite parties were not the 
lenders under the Act and as such no re- 
lief was available against them on the 
Said application. Further the annual in- 
come from the land less costs for produc- 
tion was Rs. 100/- for paddy and Rs. 5/- 
for straw, which for six years amounted 
to Rs. 630/- only. The application ac- 
cordingly was liable to be dismissed. 


3. The learned Munsif by the im- 
pugned order held that though the appli- 
Cation was otherwise maintainable, the 
definition “lender” defined in S. 2 (9) does 
not include the heirs and successors-in- 
interest. The application under S. 38 of 
the Act was accordingly not maintainable 
and as a result the Misc. Case was dis- 
missed. The present rule is against this 
order. 


4. Mr. Amiya Kumar Chatterjee ap- 
pearing with Mr. Abhijit Kumar Baner- 
jee, learned Advocates for the petitioner 
contended that the learned Munsif com- 
mitted an error in the exercise of his 
jurisdiction in holding that no relief under 
the Act was available against the legal 
heirs and successors~in-interest of the 
lender. He submitted that cn correct 
interpretation, the word ‘lender’ should 
have been held as including his legal 
heirs and successor-in-interest vrho ac- 
cordingly would be amenable to appro- 
priate orders on the applicetion under 
5. 38 of the Act. 


5. Mr. Tarak Nath Roy learned Advo- 
cate for the opposite parties contended 
that the application for declaration that 
the lender and/or his legal heirs are in- 
debted to the borrower on accounting is 
nòt maintainable in law. Further, the 
definition of “lender” in the Act does not 
include his heirs or successors-in-interest, 
so that the application under 5. 38 is not 
maintainable and the borrower may have 
his remedy under the ordinary law of 
the land. 


6. Mr. Roy referred to the decision in 
Srikanta Kumar v. Atual Krishna, 49 Cal 
WN 143: (AIR 1945 Cal 214) in which it 
was held that an application for settle- 
ment of debts under the Bengal Agricul- 
tural Debtors Act, 1936 made by an ap 
plicant while denying the debt itself was 
not maintainable in law. Mr. Roy re- 
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ferred to an earlier decision m Sm 
Meherunnisa Bibi v. Satis Chandra, (1943 
47 Cal WN 894 wherein the Court hel 
that in a proceeding under S. 38 of th 
Act, there can at most be a declaratio 
that nothing is due under the loan but ni 
ceclaration of any amount due from thi 
lender tọ the borrower is permissibli 
under the Act. 


7. In the case before us the borrowe 
in his application has prayed for takin; 
account of the loan, for declaration tha 
taere is nothing due on the loan and ais 
for declaration of the amount due unde 
the loan if it is found that the loan ha 
not been satisfied. There is no ijlegalit: 
in such prayer, as the Court is competen 
under the Act on an application unde: 
5. 38, which provides “for taking account: 
ang for declaring the amount due to thi 
lender”, also to declare on accounting 
that no amount is due to the lender. Th: 
application for such alternative declara 
tion is thus maintainable in law. 


8. The formidable contention urge 
on benalf of the opposite parties, whicl 
found favour with the learned Munsif, i 
that the word “lender” in sub-s. (9) o 
S. 2 of the Act “means a person who ad 
vances a loan and includes a money len 
dar”, It is said that while the wor 
“borrower” in sub-s, (2) of S. 2 “means . 
person to whom a loan is advanced ant 
includes a successor-in-interest of surety’ 
these words are excluded from the mean 
irg of the word “lender” not withou 
sigrificance. We shall now examine th 
contention with reference to other rele 
vant provisions of the Act. 


9. Section 28 of the Act in sub-s, (1 
provides that when a loan is “assigned 
ta any person by the lender or his as 
signee, before such assignment, notice i 
to be piven that the debt, agreement o 
security is affected by the operation o 
the Act. In sub-s. (3) it is expressh 
stated that the expression “assigned” i 
this section means an assignment inte 
vivos other than assignment by operatio: 
of law. In S. 29 it is also provided that th 
provisions of the Act shall continue t 
apply as respects any debt due to a len 
der or money-lender in respect of loan 
acvanced by him, as also the benefit o 
agreement made or security taken in res 
pect of such debt or interest, notwith 


‘standing that the debt or the benefit o 


the agreement or security may have bee! 
assigned to any assignee, and reference 
in this Act to a lender or money-lende 
shall accordingly be construed as includ 
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ing such assignee, subject to certain 
limitations and ex2ept where the context 
otherwise requires. It is thus obvious 
that while S. 28 applies tc assignment 
inter vivos and not to assignment by ope- 
ration of law, there is no such prohibi- 
tion in respect of the provisions of 5. 29, 
so that its provisions will apply to as- 
signments by operation of law. Assign- 
ment by operation of law includes inter 
alia involuntary sales in execution, as- 
signments upon bankruptcy as also cases 
of succession which is assignment by 
devolution of interest. Accordingly re- 
lief in respect of a debt by a lender in 
accordance with the provisions of the 
[Bengal Money Lenders Act, 1940 will be 
available to a borrower against the legal 
representatives of a deceased lender on 
whom the estate of the deceased lender 
including the debt and its security de- 
volves by operation of law. This inter- 
pretation is consistent with the beneficent 
objects the Act is intended to achieve. 


10. Mr. Roy took a further objection 
contending that under sub~s. (3) of S. 38 
an appeal is provided against a declara- 
tion under sub-s. (2), so that no applica- 
tion in revision lies against the impugned 
order. The contention, it appears, is un- 
sustainable as an appeal lies against a 
determination contemplated in sub-s. (2) 
which has the force and effect of a de- 
eree as provided in the section itself. A 
decision on the maintainability of the ap- 
plication under S. 38 is not a declaration 
in respect of amounts paid and payable 
to the lender. As such a revision lies 
against such order as contended by 
Mr. Chatterjee. 


11. The application of the petitioner 
under S. 38 of the Act against the legal 
representatives of the deceased lender is 
thus maintainable in law. The Rule ac- 
cordingly is made absolute and the im- 
pugned order of the learned Munsif is 
set aside. The application will now be 
disposed of by the learned Munsif in ac- 
cordance with law. Let the records be 
sent down at once. 


12. There will be no order for costs 
in the Rule. 


Rule made absolute. 
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MRS. MONJULA BOSE, J. 
Corporation of Calcutta, Plaintiff v. 


Pulin Chandra Daw and others, Defen- 
dants. 


Suit No. 389 of 1960, D/- 19-8-1977. 
Limitation Act (1908), S. 14 — Benefit 


of exclusion of period — When can be 
claimed, f 


In S. 14 the words “or other cause of a 
like nature” however liberally construed, 
must be read so as to convey something 
ejusdem generis or analogous to the pre- 
ceding words “from defect of jurisdic- 
tion”. Read along with the expression “is 
unable to entertain”, such words would 
denote, that the defect must be of such a 
character as to make it impossible for the 
Court to entertain the earlier suit or ar- 
plication either in its inception or at all 
events as to prevent it from deciding it 
on the merits. AIR 1944 Lah 130, Rel. on. 

(Para 13) 

Held, on facts, that the claim of the 
plaintiff in the prior suit having been ad- 
judicated upon and disposed of on merits, 
it could not be said that the previous suit 
was misconcéived or that the Courts were 
under any infirmity or there was any de- 
fect of jurisdiction or any defect of like 
nature which prevented the Courts from 
entertaining the earlier suit. The cause 
of action in the earlier suit was also not 
identical. The plaintiff therefore coild 
not claim the benefit of excluding the 
period spent in prosecuting the earlier 
proceedings under 8S. 14. Case law r2- 


ferred, (Paras 14, 15, 17) 
Cases Referred: Chronological Paras 
AIR 1972 Cal 420: 1972 Tax LR 2501 9 
AIR 1971 SC 2313 8 
AIR 1954 Cal 202 13 
ATR 1949 Cal 24 8 
AIR 1944 Leh 130 13 
AIR 1942 Mad 713 13 
AIR 1935 Mad 731 : 68 Mad LJ 487 12 
AIR 1929 PC 103 8 
(1876) ILR 1 Cal 202 16 


P. K. Roy with P. K. Ghosh, for Plain- 
tiff; J. Mitre, for Defendants, 

ORDER :— The point of law which 
arises for determination in this suit, is 
whether the plaintiff can take advantage 
of S. 14 of the Lim. Act, 1908 by reason 
of earlier proceedings and thereby save 
limitation? ` 

2. The plaintiff instituted this suit on 
March 21, 1960. The case in the plaint 
is inter alia that in May 19, 1919, the then 
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Corporation of Calcutta acquired premises 
No. 12, Naya Ratna Lane, Calcucta (here- 
inafter referred to as the said premises) 
for development purposes. ‘The pre- 
decessor in interest of the deferrlants the 
then owners of the said premizes, made 
an application for retention of a portion 
of the said premises as not being required 
for the said development purposes under 
S. 375 (2) of the Calcutta Municipal Act, 
1899, then in force. After several pro- 
ceedings it appears the owners as direct- 
ed, elected to pay an annual fee ef Rupees 
1,641/- and the then Corporation. of Cal- 
cutta refrained from acquiring the sur- 
plus land. It is alleged that the owners 
failed to pay the said exemption fee from 
March 24, 1951 till March 23, 1953 and the 
plaintiff as the successor in interest of the 
Corporation constituted under the 1899 
Act become entitled to a sum cf Rupees 
13,128.00 p. for the said period with inte- 
rest thereon at 6% p.a. aggrega-ing to a 
sum of Rs. 15,884.88 p., which amount the 
plaintiff seeks to recover in this suit. 


3. It is contended that no pa`t of the 
plaintiffs claim is barred by limitation as 
the plaintiff had been prosecuting an ear- 
lier proceeding founded on the same cause 
of action with due diligence and gcod faith. 
A suit, being Suit No. 815 of 1958 was in- 
stituted by the Corporation in Feb., 1952 
against the defendants for recovery of 
arrears of exemption fee for = period 
from: March 1939 till March 1957, claim- 
ing the same to be a charge on the said 
premises, A mortgage decree wss passed 
on January 12, 1956 by the trial Court 
in favour of the plaintiff on the tasis that 
the said fee formed a charge on the said 
premises. On appeal, the dec*ee was 
partly set aside on May 13, 195€ by the 
Appeal Court, which held that the said 
fee did not form a charge on “he said 
premises, 


= 4 The defendants filed a joint written 
statement in this suit. The d2fendant 
No. 2 died during the pendency of this 
suit and his heirs and legal recresenta- 
tives have been substituted in zis place 
and stead as the defendants Nos. 2 (a), 
2(b), 2(c), 2(d) and 2 (e). The substi- 
tuted defendants have also filed an addi- 
tional written statement. 

5. The defendants contend that the 
major part of the plaintiff's laim is 
barred by limitation. They deny that 
the plaintiff’s cause of action in this suit 
is the same as in the earlier proceedings. 

6. Mr. J. Mitra, learned counsel for 


the defendants conceded that the defen~ 
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danis were liable to pay the stipulated 
exemption fee from March 24, 1957 till 
March, 1959 aggregating Rs. 4,923/- and 
the said claim was not barred by limita- 
tion. 

% The only issue raised and settled at 
the trial was:— “Is the claim of the 
plaintiff for the period between March 24, 
1951 and March 23, 1957 barred by limita- 
tion?” No oral or documentary evidence 
was adduced by the parties who contend- 
ed that the answer to the issue would de- 
pend upon the construction ‘of S. 14 (1) 
of the Lim. Act, 1908. The material part 
of the said section reads ag follows :— 


14. Exclusion of time of proceeding 
bona fide in Court without jurisdiction— 
(1) In computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting 
with due diligence another Civil proceed- 
ing, whether in a Court of first instance 
or in a Court of appeal, against the de- 
fendant, shall be excluded, where the 
proceeding is founded upon the same 
cause of action and is prosecuted in good 
faith in a Court which, from defect of 
jurisdiction, or other cause of a like 
ee is unable to entertain it, 


Explanation I ... ass csc ses 

Explanation II ... sa ess oe 

Explanation III — For the purposes of 
this section misjoinder of parties or of 
causes of action shall be deemed to be a 
cause of a like nature with defect of 
jurisdiction. 

8. Mr. P. K. Roy learned counsel ap- 
pearing with Mr. P. K. Ghosh, for the 
plaintiff cited several decisions in support 
of his contention that the said section ap- 
plied in the facts and circumstances of 
the present case and cited the decision 
Ramdutt v. E- D. Sasoon & Co. reported 
in AIR 1929 PC 103. It was held in this 
case that time taken for prosecuting a 
claim in good faith before an Arbitrator 
having no jurisdiction should be exclud- 
ed when computing the period of limita- 
tion. To show that the same principle 
would be applicable even where proceed~ 
ings are taken before a competent court 
of jurisdiction which for some reason of 
other is unable to pass a decree, Mr. Roy 
cited S. K. Dutt v. Purnachandra Sinha 
reported in AIR 1949 Cal 24 at p. 44 and 
India Electrice Works Ltd. v. James Man- 
tosh reported in AIR 1971 SC 2313 and) 
contended that the phrase “other cause 
of a like nature” in the section must be 
construed liberally. Explanation III to 
the section contemplated cases of mis~ 
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ioinder and non-joinder though strictly 
speaking, such cases could hardly be re- 
zarded as a defect of jurisdiction. Mr. Roy 
submitted that in the instant case, 
although there was no prima facie defect 
of jurisdiction, the fact that in the ear- 
ier proceedings a mortgage decree was 
wrongly passed on the basis of an errone~ 
ous finding of a charge, which was ulti- 
nately reversed by the Appeal Court 
which passed only a money decree, made 
the earlier proceedings defective in a 
manner as to bring it within the purview 
of the said section and he contended that 
the said period between the date of in- 
stitution of the said suit in February 1952 
and the final disposal thereof in Appeal 
in May, 1959, should be excluded when 
computing the period of limitation. 


9. Mr. Roy lastly cited the case of 
Corporation of Calcutta v. Hindusthan 
Construction Co, Ltd, reported in AIR 
1972 Cal 420 for the proposition, limita- 
tion in such a case would run from 
the date of the judgment of the Appeal 
Court. 

10. He contended further, that in the 
absence of any issue, the prior proceed~ 
ings must be beld to have been prose- 
cuted in good faith and the plaintiff 
should get the benefit of the said section. 


11. Mr. J. Mitra, learned counsel for 
the defendants has contended on the other 
hand that to get the benefit of the said 
section the plaintiff had to establish that 
the subsequent proceedings were found- 
ed on a cause of action, same as in the 
earlier proceedings, and further that the 
prior suit could not be entertained by the 
Court by reason of a defect of jurisdic- 
tion or any other cause of a like nature. 
Mr. J. Mitra laid emphasis on the part of 
the section viz. that the Court must be 
unable to entertain the earlier proceed- 
ings, 


12. Mr. Mitra next relied upon the de- 
cision in Siddalingana Gowd v. Bhimana 
Gowd reported in 68 Mad LJ 487 at 
pp. 489 and 490: (AIR 1935 Mad 731 at 
pp. 732-733) for the proposition that for 
the application of S. 14 of the Lim. Act, 
the proceeding must have failed on the 
ground of want. of jurisdiction or other 
defect of like nature. In the decision 
cited the plaintiff’s claim was prima facie 
barred by limitation, but the plaintiff 
claimed the benefit of S. 14 in respect of 
the period during which the matter was 
pending in second appeal and in respect 


of the period during which they were, 
prosecuting diligently earlier proceedings 
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by way of a claim for restitution, and the 
Court held “the mere fact that the plain- 
tiffs might have honestly believed that 
they could get all that they are entitled 
to by way of proceeding in restitution 
will not suffice to give them the benefit 
of 5, 14.” 


13. Moreover in the instant case, both 
the Trial Court and the Appeal Court 
decided the earlier suit on merits, the 
only finding of the Appeal Court was that 
S, 357 of the Calcutta Municipal Act, 1899 
did not create any charge in favour of 
the plaintiff and the plaintiff was not en- 
titled to claim a charge. As such, neither 
Court was prevented from entertaining 
the proceedings. Mr. Mitra places re- 
liance on that part of the Judgment of 
the Appeal Court where it was stated as 
follows :— ; 

“As I have held that the plaintiff res- 
pondent is not entitled to get a mortgage 
decree, it becomes necessary for the pur- 
pose of determining the amount for which 
a decree may be passed in favour of the 


plaintiff respondent, to consider the ques- 


tion as to which Article of the Lim. Act 
govern this claim. The learned counsel 
for the parties have agreed that Art. 120 
ig applicable to the facts of this case and 
they are also agreed that the sum of 
Rs. 9,846/- is the sum to which the plain- 
tiff respondent is entitled in the event of 
this court holding that the plaintiff is not 
entitled to a mortgage decree but only to 
a money decree. The appeal is therefore, 
allowed, in part”, 


In support of his contentions Mr. Mitra 
further cited the case of Madan Mchan 
Jew v. Bejoyabati Dassi reported in AIR 
1954 Cal 202. Here the Court held that 
if an application under O. 21, R. 89 of the 
Civil P. C., was dismissed on the prcund 
that the required deposits have not been 
made in time, such dismissal would be on 
merits and not due to “defect of jurisdic- 
tion or other cause of a like nature” 
within the meaning of S. 14 of the Lim. 
Act. In such a case the applicant could 
not exclude time spent in prosecuting the 
earlier application for computing the 
period of limitation for a subsequent ap- 
plication under O. 21, R. 90. Mr. Mitra 
also cited Rajabapayya v. Basvayya re- 
ported in AIR 1942 Mad 713 where the 
plaintiff having failed in his petition for 
insolvency. filed a suit on the same cause 
of action. The Court held that S. 14 of | 
the Lim. Act, 1908 was not attracted as 
the Insolvency Court had in fact enter- 
tained the earlier application on merits. 
Mr. Mitra contended that the case of India 
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Electric Works Ltd. (Supra) cited on be- 
half of the plaintiff was in the defen- 
dant’s favour. Mr. Mitra lastly cited Jai 
Kishen Singh v. Peoples Bank of Nor- 
thern India reported in AIR 1944 Lah 136 
(FB) which was noted in the case of India 
Electric Works Ltd. It was held in that 
case that in S. 14 of the Lim. Act, the 
words “or other cause of a like nature” 
however liberally construed, must be 
read so as to convey something ejusdem 
generis or analogous to the preceding 
words “from defect of jurisdiction”, Read 
along with the expression “is unable to 
entertain”, such words would denote, that 
the defect must be of such a character so 
las to make it impossible for the Court to 
jentertain the earlier suit or application 
either in its inception or at all events as 
to prevent it from deciding it on the 
merits, 

14. On a careful consideration of the 
respective contention of the parties I find 
the defendant’s case to be of more sub- 
stance. In my view the claim of the 
plaintiff in the prior suit having been ad- 
judicated upon and disposed of on merits, 
it can hardly be said that the previous 
suit filed in 1952 was altogether mis- 
conceived, or that the Courts were under 
any infirmity or there was any defect of 
jurisdiction or any defect of like nature 
which prevented the Courts from enter~ 
taining the earlier suit. 


15. It also appears to me that the 
cause of action in this suit being a claim 
for arrears of exemption fees from 
March, 1951 till March, 1959 is not identi- 
cal with the cause of action in the ear- 
lier proceeding which comprised a claim 
for arrear fees from March, 1939 till 
March, 1957. 

16. For the proposition that a claim 
for each year’s rent constituted by itself 
a separate and entire cause of action Mr. 
Mitra cited Nobo Doorga Dossee v. Foyz- 
bux Chowdhury a case reported in (1876) 
ILR 1 Cal 202 and also relied on a passage 
in Mulla’s Code of Civil Procedure (13th 
Edition) at p- 58. 

17. For the reason above, I hold that 
the plaintiff’s claim for arrears of fees 
from March, 1951 till March, 1957 is 
barred by limitation and the plaintiff is 
not entitled to exclude the period spent 
in the earlier proceedings in Suit No. 815 
of 1952 and the appeal from the decree 
therefrom for computing the period of 
`- [limitation under S. 14 of the Indian 
Limitation Act, 1908. I answer the only 
issue accordingly, in the negative and in 
favour of the defendant, 
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18. There will however be a decree in 
favour of the plaintiff for the undisputed 
sum of Rs, 4,923/- being arrear fees from 
March 1957 to March, 1959, interim inte- 
rest and interest on Judgment thereon at 
the rate of 6% per annum and costs. The 
only issue raised having been answered 
in favour of the defendant, I was at first 
not minded to allow costs to the plain- 
tiff, but the said sum of Rs. 4,923/- ad- 
mittedly due hag not been deposited in 
Court, and the plaintiff being a public 
body whose statutory dues have remain- 
ed unpaid without any justification I 
allow such costs. 

Order accordingly, 
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T. K. BASU, J. 

Bhabatosh Battacharyya and another, 
Petitioners v. First Industrial Tribunal 
and others, Respondents. 

Matter No. 228 of 1976, D/- 1-8-1977. 

Constitution of India, Art. 226 — Scope 
-— Interference with award of Industrial 
Tribunal — Non-exercise of jurisdiction 
— What amounts to. 


Unless it is found that the Industrial 
Tribunal thas committed an error of law 
or acted without jurisdiction or in excess 
of jurisdiction or contrary to the princi- 
ples of natural justice the High Court 
cannot interfere with the Award. In 
other words, even if it is found that the 
Tribunal had gone wrong in appreciating 
the evidence that is not a ground of inter- 
ference under Art. 226. 

The Tribunal took up the dispute re- 
ferred to it for adjudication, The Tri- 
bunal went into the evidence tendered by 
both the parties both oral and documen- 
tary. Having considered all the evidence, 
the Tribunal came to the finding that, on 
the materials on record, it was not pos- 
sible for it to come to any positive con- 
clusion and answer the question referred 
to it for adjudication. 

Held that, that was not a flues to 
exercise a jurisdiction vested in it by 


law. (Paras 10, 9) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1334:1970 Lab IC 1071 10 
Nigam Chakraborty, for Petitioners; 
Biswarup Gupta, for Respondent No. 4. 
ORDER :— In this Rule the petitioner 
challenges an Award dated the 29th Sep- 
tember. 1975 passed by the First Indus- 


1U/IU/D407/77/ABu 


1977 


trial Tribunal, Calcutta. The facts re- 
lating to the making of the Award may 
be briefly noted. 

2. In the year 1965, the petitioner 
joined the respondent No. 4 Alkali and 
Chemical Corporation of India Limited in 
its Engineering Purchase Supply and Dis- 
tribution Department as a Grade 'D 
Clerk. Thereafter the petitioner was up- 
graded to Grade 'C’ in the year 1967. Be- 
tween 1967 and 1968 one S. K. Mondal a 
Supernumerary Staff of Grade ‘A’ who 
had been working in the Raw Materials 
Procurement Unit during this period was 
sent on deputation to the Central Engi- 
neering Department of the respondent 
No. 4 at its Head Office at Calcutta. 
During this period of deputation of Shri 
Mondal, the petitioner admittedly per- 
formed the duties and functions which 
were previously being done by Shri 
Mondal in the Raw Materials Procure- 
ment Unit. Thereafter sometime in 1970 
the petitioner No. 1 was promoted from 
Grade C to Grade B. 


3. Thereafter both the petitioner No.1 
and the petitioner No. 2 which is the 
Workers’ Union made representations to 
the Company for promotion or upgrading 
of the petitioner No. 1 to Grade ‘A’. This 
was not done. Thereafter a dispute wags 
sought to be raised with the Labour 
Commissioner, West Bengal regarding this 
question. 

4. By an order dated the 22nd June, 
1973 passed by the State Government 
the following dispute was referred to the 
First Industrial Tribunal for adjudica- 
tion. 

“To what grade Sri B. Bhattacharjee ig 
entitled to be placed in conformity with 
the nature of job entrusted to him and 
from what date? What relief, if any, is 
he entitled to ?” 

On this reference the First Industria] 
Tribunal came to the following conclu- 
sion in its Award. “As a result of my 
finding as above, I hold that it is not 
possible to find out in which grade Shri 
B. Bhattacharjea is entitled to be placed, 
As a result he is not entitled to any re- 
lief. But this will not preclude Shri 
Bhattacharjee from receiving officiating 
pay, etc., if the job is considered by the 
company to be an A grade job in future”. 

It is this Award of the First Industrial 
Tribunal which is challenged before me in 
the present application. 

5. Mr. Nigam Chakraborty, learned 
Advocate appearing on behalf of the 
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petitioners challenged the Award on seve- 
ral grounds. In the first place, he sought 
to contend that the Tribunal had failed 
to exercise a jurisdiction which is vested 
in it by law. In other words, it was the 
contention that a dispute having been re- 
ferred to the Tribunal it was its duty to 
adjudicate thereon. Mr. Chakraborty 
submitted that the Tribunal had faileg to 
exercise his jurisdiction. He also placed 
strong reliance on the fact that Shri S. K. 
Mondal who was admittedly a member of 
the ‘A’ grade Staff of the respondent No. 4 
having been sent on deputation the pati- 
tioner performed his duties and functions. 
In such circumstances, the Tribunal 
should have held that the petitioner No. 1 
was entitled to be placed in ‘A’ grade 
post. He further submitted that a Werks 
Study Report which is referred to in the 
Award of adjudication was not filed. It 
was further submitted that one Shri Raja- 
raman whose name is mentioned in the 
Award wag not examined. Lastly he sub- 
mitted that there was no evidence that 
the job that the petitioner No. 1 was do- 
ing was not an ‘A’ grade job. - 


6. Mr, Biswarup Gupta, learned Coun- 
sel appearing for the respondent Nc. 4 
drew my attention to certain parts of the 
Award which are worth setting out: 


“Shri Bhattacharjee examined himself 
as P, W. 1 in his examination-in-chief he 
did not specify what are his jobs and 
What are their nature. He was also 
silent as to the jobs of other A grade As- 
sistants in other Import Sections of the 
company. Annexure C/2 to the written 
statement has been marked Ext. 6. It has 
not been claimed by Shri Bhattacharjee 
in his deposition that the jobs detailec in 
Ext. 6 are jobs done by him. Assurring 
that these are the jobs entrusted to Shri 
Bhattacharjee I have to ascertain from 
other materials on record that these jobs 
are Comparable to the jobs of other A 
grade Assistants in Import Licence Sec- 
tion of the company. Unfortunately 
there is absolutely no material on record 
that what are the jobs of the A grade 
Import Lincence Assistants of the Com- 
pany. The Tribunal is not in a position 
to evaluate and assess the jobs done by 
a particular Assistant unless there are 
other comparable ‘materials before the 
Tribunal. Being faced with this problem 
this Tribunal is not in a position to arrive 
at the finding what should be gradation 
of Shri Bhattacharjee in accordance with 
the jobs entrusted to him.” 
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The Tribunal goes on to observe as fol- 
lows: 


“In this context the conduct of Shri 
Bhattacharjee is also very material. It is 
admitted that Shri Bhattacharjee was 
iransferred to Plastics (S&D) Depart- 
ment in 1968. He raised the claim that 
ne should be upgraded for the first time 
mm 23rd July, 1971. From 1968 to 1971 
Shri Bhattacharjee made no grievance 
relating to his grade. Of course, he told 
in his deposition that he claimed to be 
oosted in A grade orally. But that claim 
S hot substantiated by subsequent cor- 


respondence between him and the 
management. It is also interesting to 


note that on 16th October, 1969 Shri B. 
Bhattacharjee applied against a vacancy 
in B grade. It will appear from Ext. 7, 
the Memorandum of Settlement between 
the company and the union, that there is 
a provision for deputation allowance. 
During these long years Shri Bhattachar- 
jee never claimed any deputation allow- 
ance. These facts are loud enough to say 
that Shri Bhattacharjee’s claim to A 
Grade post is an afterthought.” 


7. Relying on these observations in 
the Award, Mr. Biswarup Gupta submit- 
ted that on this state of evidence before 
the Tribunal it was not possible for it to 
come to the conclusion as to whether the 
petitioner No. 1 was entitled to be’ put in 
‘A’ grade as claimed by him. It was fur- 
ther pointed out by Mr. Gupta that the 
Works Study Report on which the peti- 
tioner No. 1 himself relies says that the 
petitioner No. 1 ig fit for ‘B’ grade job. 


8. In my view, the contention of Mr. 
Gupta for the respondent No. 4 should 
succeed. As the Tribunal has itself re- 
corded the petitioner No. 1t who examined 
himself was entirely unable to furnish 
any evidence before the Tribunal as to 
the precise nature of the jobs which he 
was performing. He was further unable 
to provide any material to the Tribunal 
as to what types of jobs which were be- 
ing performed by the ‘A’ grade Assistants 
of the Company.- In that state of evi- 
dence I am unable to see how the Tri- 
bunal could have come to a finding that 
the petitioner was fit to be placed in an 
‘A’ grade job. 


9. I reject the contention of Mr. 
Chakraborty that the Tribunal had failed 
to exercise a jurisdiction vested in it by 
law. As would appear from the facts 
narrated above the Tribunal took up the 
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dispute referred to it for adjudication. 
The Tribunal went into the evidence 
tendered by both the parties both oral 
and documentary. Having considered all 
the evidence, the- Tribunal came to. the 
finding that, on the materials on record, 
it was not possible for it to come to any 
positive conclusion and answer the ques- 
tion referred to it for adjudication. That, 
in my view, is not a failure to exercise a 
jurisdiction vested in it by law. 


10. I also accept the contention of 
Mr, Biswarup Gupta that conclusion of 
the learned Tribunal is based on an ap- 
plication of the evidence before it. It is 
well settled, as pointed out by Mr. Gupta, 
that the Tribunal has jurisdiction to de- 
Cide rightly or wrongly. Reference was 


_made in this connection to the decision of 


the Supreme Court in the case of M/s. 
Parry and Co. Ltd. v. P. C. Pal reported 
in AIR 1970 SC 1334 as an authority for 
this proposition. In my view no detailed 
discussion of the law in this subject is 
calle@d for. Unless I find that the Tri- 
bunal has committed an error of law or 
acted without jurisdiction or in excess of 
jurisdiction or contrary to the principles 
of natural justice I cannot interfere with 
the Award. In other words even if I find 
that the Tribunal had gone wrong in ap- 
preciating the evidence that is not a 
ground of interference in this jurisdiction 
E Art. 226 of the Constitution of 
ndia 


l. In my view, the finding of the 
Tribunal pertains entirely to the domain 
of appreciation of evidence and does not 
disclose any error of law or perversity. 
I may further add that on the state of 
the evidence I find difficult to see as to 
what other conclusion the Tribunal could 
have come to. 


12. In that view of the matter the con- 
tention raised on behalf of the petitioner 
fails, 

13. In the result, this application fails 
and is dismissed. The Rule is discharged, 
All interim orders are vacated. 

There will be no order as to costs. 


Petition dismissed. 
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a A~- N. SEN AND `. 
* ' BIMAL CHANDRA BASAK, JJ. 


"M/s. Shah Prabhudas Gulabchand and 


another, Appellants v.. Eurasian Equip- 
ments & Chemicals Ltd. and another, 
Respondents. ` 


- Appeal No. 425 of 1976, Suit No. 189 of 
1976, D/- 2-6-1977. `- 3 

Civil P. C. (1908), S. 20 — Choice of 
forum by ‘agreement for one place — 
Cause of. action against one of defendants 
(non-party to agreement) arising in. an- 
other place — Place of suing. 
' The specific provision in the contract 
between the plaintiff and the defendant 
made the contract subject to Bombay 
furisdiction, The bank who was not -a 
party to the contract was also made 
party (defendant No. 3) to the suit. The 
branch office of the bank was at Calcutta 
but the head office was at Bombay and 


part of cause of action apainst the bank - 


also arose in Bombay. The balance of con- 
venience for trial of. the cause of action 
at least against defendants Nos. 1 and 2 
was entirely in favour of Bombay Court. 

Held, the place of suing in respect of 
enforcement of any claim under the con- 
tract was restricted to Bombay Court. 
The ‘mere fact that the bank was im- 
pleaded as a party to the suit and the 
plaintiff had transaction with -its branch 
at Calcutta would not entitle’ the plain- 
tiff to file the suit at Calcutta. The ques- 
tion of balance of convenience of the de- 
fendant-bank in the facts and circum- 
stances ‘of the case lost a great deal of its 
importance. ATR’ 1971 SC 740, AIR 1970 
Cal 342 and ‘AIR 1977 Cal 20, Relied on. 


: (Para 11) - 
Cases Referred: ‘Chronological Paras 
AIR 1977 Cal 20 B: 
AIR 1971 SC 740 ee ase: 6 
AIR: -1970 Cal 342 oa 6,7 
AIR i962 Andh Pra 452° > ` 6- 
AIR 1956 Cal 33 ` 911 


1912 AC 212:105 LT 650 9 
H. K. Mitter with P. Chatterjee, for 
Appellants; P. K. Roy, for Respondents: 
B. K. Chatterjee, for Dena Bank. 

A. N. SEN, J.: This appeal arises out 
an order passed by Ajay K. Basu, J. on 
the 22nd November, 1976 dismissing the 
€pplication of the appellants whọ hap- 
pened’ to be defendants Nos. 1 and 2. in 
the suit for stay of the suit filed by. the 
plaintiff in this Court, for an injunction 
Testraining the plaintiff from proceeding 
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with the ‘suit; for. revoking leave ‘under 
Cl"12 of the Letters Patent and for other 
reliefs, es oe 

2. The plaintiff instituted this suit in . 
this Court on the 26th April, 1976. In 
the suit, the prayer of the plaintiff is for 


a decree for Rs. .7,58,322.48 p. and in the 


alternative (i) a decree against the de-- 
fendants Nos, 1 and 2 or alternatively 
against the defendant No. 3 for Rupees 
1,77,106.44 p. with interest thereon @ 12% 
per annum-or at such other rate as may 


.be prescribed from June 28, 1973 till the 
‘Institution of the suit, (ii) an enquiry into . 


the damages as pleaded in para. 11 of the 
plaint and decree for such sum as may 
be found due to the plaintiff, interest and 
other reliefs. 


3. The plaintiff also prayed for leave 
under Cl. 12 of the Letters Patent and 
under O. II, R. 2 of the Civil P. C. The’ 
plaintiff: entered into a contract with the 
defendant No, 2 who is the sole proprie- 
tor of the defendant No. 1. The said con< 
tract was in writing and under the said 
Contract the plaintiff agreed to buy and 
the defendants were to sell 10,000 Kgs. of 
Chloramphenicol Powder I. P. to be sup- 
plied during the months of April, May, 
June, July and August, 1973 @ 2,000 
Kgs. each’ month at the agreed price of 
Rs. 340/- per Kg: F.O.B. Bombay. Under 
the terms of the said agreement between 
the parties the plaintiff was to open in 


‘favour of the defendant No. 1 a confirm- 


ed irrevocable revolving Letter of Credit 
for Rs. 34,00,000/- equivalent to the value 
of 10,000 Kgs. of the said merchandise, 
The said contract contains a clause to the 


. 


“This contract is subject -to' Bombay 
jurisdiction.” i 

4. In this suit the -plaintiff’s cause of 
action against the defendants Nos. 1 and 2 
is that the deféndanty instead of supply- 
ing Chioramphenicol Powder have’ sup- 
plied Talcum Powder in breach of the 
Said contract between the parties and on 
the -basis of such cause of action the 
plaintiff has asked for refund- of the 
money paid in respect of the said supply 
and also for damages. The plaintif in 
this suit has impleaded Dena Bank as a 


‘party defendant being defendant - No. 3. 


The cause of action of the plaintiff against 
Dena Bank-is that in. the event it be held- 
that the defendants Nos. 1 and’ 2 had sup 
plied proper materials then the said. 
materials which went into the custody of 
Dena Bank must ‘have-beén changed. in 

the custody of the Dena: Banky- miho s 
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5. The defendants Nos. 1 and 2 there- 
after made this application for stay of 
this suit and also for revocation of leave 
under Cl. 12 of the Letters Patent. ‘The 
said application of the defendant No. 2 
Was opposed by the plaintiff and also by 
the defendant No. 3. The learned trial 
Judge was pleased to dismiss the said ap- 
plication of the defendants Nos. 1 and 2 
by his order under appeal. It appears 
that the learned trial Judge did not de- 
liver any judgment. 


6. The principal contention cf the ap- 
pellants before us has been that in view 
of the specific provision in the contract 
between the plaintiff and the defendant 
No. 2 that the contract is subject to Bom- 
bay jurisdiction, this Court should not 
entertain this suit. Reliance has been 
placed on the decision of the Supreme 
Court in the case of Hakam Singh v. M/s. 
Gammon (I) Ltd., AIR 1971 SC 740 and 
also decision of the Division Bench of this 
Court in the case of Sri Rajendra Mills 
Ltd. v. H. V. M. Haji Hasan Dada re- 
ported in AIR 1970 Cal 342. Reliance 
has also been made in this connection on 
two other decisions, one of which is re- 
ported in AIR 1977 Cal 20 and the other 
is a decision of the Andhra Pradesh High 
Court, reported in AIR 1962 Andh Pre 452. 


7. Mr. Mitter, appearing on behalf of 
the appellants, has contended that in view 
of the specific covenant in the contract 
and in the light of the decisions in the 
above cases, the learned Trial Judge 
should have made an order staying the 
suit in this Court. He has further argu- 
ed that the fact that Dena Bank has been 
impleaded as a party to this suit does not 
make any material difference and in sup- 
port of this contention he hes placed 
particular reliance on the decision of the 
Division Bench of this Court in AIR 1970 
Cal 342 and he has drawn our attention 
to the following observation at page 342: 


“It appears, however, as we have 
already stated, that the instant suit sould 
have been instituted either at Howrah or 
at Salem and the plaintiff, by reason of 
the above contract, had validly waived 
its right to institute the suit except at 
Salem. In such circumstances, it is not 
open to the plaintiff to object to the order 
for return of the plaint for presentation 
to the Court at Salem. It is not also 
open to defendant No, 2 to object tp the 
same course as the choice of forum in 
case of alternative forums, lies with the 
plaintiff and the plaintiff having debarr- 
ed or precluded itself from going to any 
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other Court except the Court at Salem 
which would be a proper Court as against 
defendant No. 2 also, it would not be 
just to allow the plaintiff, at the instance 
of any other party or under cover of its 
objection, to institute the suit except in 
the Court at Salem.” 

8 Mr. Mitter has also submitted that 
the balance of convenience in the facts 
and circumstances of this case jis over- 
whelmingly in favour of the cause being 
tried in Bombay. 

9. Mr, Roy, appearing on behalf of 
the plaintiff, does not dispute the pro- 
position that if the contract contains a 
specific provision or covenant as to any 
particular forum where suits or proceed- 
ings are to be instituted in respect of or 
arising out of the said contract, the said 
covenant should normally be enforced 
unless there is good ground for not en- 
forcing the same. Mr. Roy bhas con- 
tended that in the instant case as Dena ` 
Bank is a party to the suit the plaintiff 
could not possibly file the suit at Bombay. 
It is his contention that the suit as fram- 
ed cannot be instituted in Bombay, as 
Bombay Court hag no jurisdiction to en- 
tertain the suit against Dena Bank. He 
has also argued that the balance of con- 
venience is overwhelmingly in favour of 
this Court for the trial of the case in so 
far as the plaintiff and the defendant 
No. 3, Dena Bank are concerned. Mr. 
Roy has submitted that the plaintiff had 
transaction with the particular branch of 
Denk in Calcutta and the said branch con- 
stitutes a separate entity and the suit in 
relation to any transaction with the said 
branch should be filed in a Court within 
whose jurisdiction the said branch is 
situated. In support of this contention 
that each branch of a bank constitutes a 
separate entity. Mr. Roy has relied on 
the decision of Privy Council in the case 
of The King v. Irvine Lovitt, reported in 
1912 AC 212 and also on the decision of 
P. B. Mukharji, J in the case of Hansraj 
Bajaj v. The Indian Overseas Bank Ltd, 
AIR 1956 Cal 33. 

10. Mr. Chatterjee, appearing on be- 
half of the Dena Bank has _ submitted 
before us that so far as the bank is con- 
cerned the cause of action arises within 
the jurisdiction of this Court and the 
balance of convenience . for trial of tha 
cause of action in this case against the 
bank is overwhelmingly in favour of this 
Court. . 

11. In our opinion, in view of the 
specific provision in the contract making 
the contract subject to Bombay Jurisdice 


1977 - 
tion. the application of the defendants 


should succeed. The decisions relied on. 














by Mr. Mittet clearly lends support to 
this view. The mere fact that the Dena 
Bank has been impleaded as a Party to 
this suit does not. entitle the plaintiff to 
file this suit in this Court in breach of the 
pecific provision contained in the con- 
Tt cannot be said in the instant 


Bank. The head office of Dena Bank is 
at Bombay and it also appears on the 
basis of averments made in the plaint 
that Part of the cause of action against 


plaintiff and the said defendants entered 
into the said contract containing the said 
specific provision regarding their choice 
of forum. Apart from the said . specific 
provision in the contract, it also appears 
from the facts and circumstances of this 
case that the balancé of convenience for 
trial of the cause of action at least against 
the defendants Nos. 1 and 2 is entirely 
in favour of the Bombay Court.. As the 
plaintiff who thas the choice of forum is 
obliged to institute this suit in the Bom- 
bay Court in view of the specific covenant 
in the contract, the fact that Dena Bank 
who is not-a Party to the contract is also 
made party to the suit does not authorise 


or entitle the plaintiff to file the suit in - 


this Court on the basis of the said con- 
tract in. breach of the specific provision 
contained therein. In view of the pro- 
vision contained in the said contract, the 
choice of forum of the plaintiff is res- 
tricted only to Bombay Court in respect 
of enforcement of any claim under the 
contract or on the basis of the contract 
- containing this special provision regard- 
ing forum. The question of balance of 
convenience of the defendant No. 3 in 
the facts and circumstances of this case, 
loses a great deal or its’ importance and 
the question of balance of convenience of 
the defendant -No. 3 has also to be con- 
sidered in the background of the entire 
facts and circumstances of this case. It 
: jeannot be disputed in our opinion that the 
Bombay Court has jurisdiction to try and 
entertain the suit. Even, the decision of 
P. B. Mukharji, J in AIR 1956 Cal 33 
makes this position abundantly clear. We 
„are further of the opinion that on a con- 
sideration of the entire facts and circum- 
stances of this case, the balance of con- 
venience for trial of the cause as a whole 
is overwhelmingly in favour of th 

Bombay Court.. sede, 5 sA 
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jurisdiction to try this suit against Dena ` 


Dena Bank also arises in Bombay. The. 


a matter are, firstly, mere 
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12. In that view of the matter, the 
appeal succeeds, The order passed by the 
learned Trial Judge is set aside. There 
will be an order in terms of prayer (a) 
of the Notice of Motion and there will 
be an: order staying the suit and all fur- 
ther proceedings thereon in this Court in 
terms of prayer (b). 

13. In the facts and circumstances of 
this case we direct that each party will 
pay and bear its own costs, 

BIMAL CHANDRA BASAK, J.:— I 
agree, : 

Appeal allowed 


- AIR- 1977 CALCUTTA 451 

SABYASACHI MUKHARJI, J, 
Bhagatram Goyal, . Plaintiff; v. Gupta 
Cables Pvt. Ltd., Defendant. e 

Suit No, 45.of 1977, D/- 7-7-1977. 
herent jurisdiction — Disputed question 
of facis: — Cannot be decided summarily 
under this jurisdiction. _ (Paras 3&4) 
' (B) Civil P. C. (1908), S. 151 — In- 
herent jurisdiction — Stay of suit — 

Principles stated. a 
- The court will prevent vexatious pro- 


ceedings which would have the effect of 


preventing the due administration of 
justice and the general principle is that 
Court can and will interfere, when there 
Is vexation and oppression to prevent the 
administration of justice being perverted 
for an unjust end. (Para 5) 

The principles to be followed in -such 
balance of 
convenience is not sufficient ground for 
depriving the plaintiff of his choice of 


, forum. Secondly, the court will have to 


be satisfied that by such stay the plain- 
tiff will not suffer any injustice whereas 
action if continued the defendant in de- 
fending the action will be victim of such 
injustice a9 would amount to vexation 
and oppression which ‘vexation or op- 
pression will not arise if the suit is stay- 
ed. (1906) 1 KB 141, AIR 1956 Cal. 33, 
ATR, 1976 Cal. 18, Followed. 

(Paras 5 and 8) 
_. (C) Civil P. C. (1908), S. 20 — Juris- 
diction of suits — “Subject to jurisdic- 


‘tion of Court -at« particular place” —' 


Effect of clause in contract on’ jurisdic- 
tion of competent Court. 

It is well settled that the clause ex- 
cluding the jurisdiction or vesting the 
Jurisdiction of a particular forum does 
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not oust the jurisdiction of the appro- 
priate court, The jurisdiction ofthe Court 
totry asuitis vested initby the letters 
patent or by the Constitution. The par- 
ties could not by any private agreement 
conifer or take away the jurisdiction, but 
the Courts could compel the perties to 
abide by their contract if there is such 
a contract and if there is no circumstance 
indicating otherwise, the Courts would 
compel the parties to abide by their con- 
tracts. AIR 1962 An Pra 452, AIR 1977 
Cal 449, Relied on. (Para 6) 


Where therefore the plaintiff's suit in 
Caleutta High Court was sought to be 
stayed on the ground that the parties had 
contracted to raise disputes in Bhubane- 
swar Court itself and that the cause of 
action arose at Bhubaneswar itself. 


Held, the defendant had 
office at Calcuttaor Howrah and that he 
had some business connection with Calcutta 
or Howrah. Some witnesses of the ' de- 
fendants were available at Calcutta at 
Some point of time and that though the 
defendant might face some inconvenience 
to defend the suit in Calcutta still such 
inconvenience would not amount to such 
vexation as would be described to oppres- 
sion on it. So the suit could not be stay- 
ed under S. 151 of C. P. C. (Para 8) 
Cases Referred: Chronological 


AIR 1977 Cal 449 6 
AIR 1976 Cal 18: (1976) 1 Cal LJ 275 5 
AIR 1962 Andh Pra 452 6 
AIR 1956 Cal 33 5) 
(1906) 1:KB 141 : 75 LJ KB 218 5 


P. K. Das with P. Chatterjee, for 
Plaintiff; P. K. Sen with G. S. Gupta, for 
Defendant. 


ORDER:— On the 27th of January, 
1977 the plaintiff filed this suit in this 
Court against the defendant claiming a 
decree for Rs. 1,17,160/-, for interim and 
further interests and for other incidental 
and consequential reliefs. 

2. The suit is by the plaintiff who 
alleges that he is the sole proprietor of 
a business and he states that he resides 
at Bhubaneswar in the State of Orissa 
and carries on business in the State of 
Rajasthan. The suit is against the de- 
fendant, which is a private limited com- 
pany. It is alleged in the plaint that the 
company carries on business, inter alia, 
at Bhubaneswar in the State of Orissa but 
has its registered office at No. 3 Jadulal 
Mullick Road, Calcutta within the juris- 
diction of this Court. The plaint is based 
on certain monetary transactions and ac- 
counts stated. - The- accounts were - con- 


registered - 


Paras | 


tained in two documents: in“ whieh: there: - 
were the following endorsements: “Sub- 
ject to Bhubaneswar Jurisdiction.” It is 
apparent from the plaint that the cause . 
of action as pleaded in the plaint, arose 
at Bhubaneswar and/or at places outside 
the jurisdiction of this Court. After the 
Institution of this suit on the: 27th Jan- 
uary, 1977, writ of summons was served 
before the 13th May, 1977. On the 25th 
May, 1977, application was made under 
Chapter 13-A of the Original Side Rules 
of this Court for a summary judgment 
and thereafter on the ist June, 1977 this 
application was made by the petitioner, 
the defendant herein. It is stated that 
after the institution of the suit another 
suit has been instituted on the basis of 
a counter claim by the defendant in the 
appropriate Bhubaneswar Court. In this 
application the defendant claims that the 
plaint be rejected or taken off the file 
and/or for stay of the suit. The prayers 
of the defendant are made on the follow- 
ing three reasons: - 

(a) It was stated that the registered 
office of the defendant was not within the 
jurisdiction of this Court, but at the 
material time the same had been trans- 
ferred to Howrah and as such this Court 
had jurisdiction to entertain the suit. 

(b) It was urged that the plaintiff was 
not the sole proprietor of the business 
firm but was a partner , thereof and the 
firm in question was an unregistered one, 
and as such incompetent to institute pro- 
ceedings. Therefore, it was urged that 
the suit was liable to be dismissed. 

(c) It was lastly but mainly contended: 
that the entire cause of action had arisen 
outside the jurisdiction of this Court at 
Bhubaneswar and it would be vexatious to ~ 
try the suit here and the suit should be 
stayed in exercise of the inherent power 
of the Court or under S, 151 of the Code 
mf Civil Procedure, 

3. So far as the question whether the 
registered office is within the jurisdiction 
of this Court or not, there is serious dis- 
pute as to facts. The defendant denies 
that fact and states that the registered 
office had been duly transferred to 
Howrah, It refers to the appropriate 
resolutions and also to the copy of the. 
letter which it wrote to the appropriate 
authorities for recording the transfer of 
the registered office. The entries in the 
Register of Companies however have not 
been produced. The plaintiff, who is still 
a share-holder and.at one point of time | 


-was a Director of the defendant company,. | 


disputes. this contention and this allega~ . 
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tion. My attention was.drawn to certain 
correspondence in which the plaintiff 
wanted to assert that the registered 
office had not been transferred from the 
‘place within the jurisdiction of this Court: 
In my opinion, a dispute of this nature 
should not be resolved in this application. 
If necessary such a dispute can be resolved 
as a preliminary issue at the trial of the 
suit. Therefore, I would not dismiss or 
stay the suit on this ground, but I would 
reserve the trial.of this issue as a preli- 
minary issue at the time of the hearing 
of the suit. 

4. It was, then contended, as mention- 
ed hereinbefore, that the suit was bad 
because the firm to which ‘the plaintiff 
belongs, was an unregistered partnership 
firm and the plaintiff was merely a part- 
ner thereof. My attention was drawn 
to certain bills and vouchers and corres- 
pondence with Bank wherein the plaintiff 
and his son have signed describing them- 
selves as partners: of the firm. ‘This 
again is disputed by the plaintiff. This 
is a question of fact. In my opinion, this 
question cannot also at this stage be sum- 
marily determined but should be tried as 
an issue at the time of hearing of the suit. 

5. The main question in this case, 
however, is whether the suit should be stay- 
ed in the interest of justice. The princi- 
ples upon which this power of the Court 
to stay suits is exercised are well settled. 
The decisions dealing with this point were 
again referred to me. The Court will 
prevent vexatious proceedings which 
would have the effect of preventing the 
due administration of justice and the 
general principle is that the Court can 
and will interfere when there is vexation 
and oppression to prevent the administra- 
tion of justice being perverted for an 
unjust end, it was so observed in the case 
of Logan v, Bank of Scotland, (1906) 1 
KB 141 at pages 149-150. The Court will 
stay a suit where to continue a suit will 
cause such injustice to the defendant ap- 
plicant as would amount to vexation and 
oppression to him. This was the view 
expressed by P. B. Mukharji, J., as His 
Lordship then was, in the case of Hansraj 
Bajaj v. The Indian Overseas Bank Ltd., 

IR 1956 Cal 33 at p. 35. Some of these 

uthorities were reviewed by me in the 
ase of Jokai Assam Tea Co. Ltd. v. 
. S. Barg, 1976-1 Cal LJ 275: (AIR 1976 
1 18), wherein it was stated that the 
ourt had power under S. 151 of the Code 
o stay an otherwise competent suit. This 
wer, however, had to be exercised’ 
paringly and only for the ends of justice 
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or to prevent abuse of the process of the .- 
Court, ` and strictly within principles 
which the Courts have evolved. The 
first principle is mere ‘balance of con- 
venience is not sufficient ground for de- 
priving the plaintiff of . his choice of 
forum, The Second principle is the Court 
will have to be satisfied that by such stay 
the plaintiff will not suffer any injustice 
whereas the action if continued the de- 
fendant in defending the action will be 
the victim of such injustice as would 
amount to vexation and oppression which 
vexation and oppression wil! not arise if 
the suit is stayed. The facts of this case 
will have to be judged in the light of the 
aforesaid principles, referred to herein- 
before. 

6. There is a further aspect of the 
matter, namely, that in. this case the 
plaintiff has referred to though not rely- 
ing thereon that there had been adjust- 
ment of account and in the document of 


‘such adjustment of account there is the 


expression “subject to Bhubaneswar juris- 
diction.” In the case of Libra Mining 
Works v. Baldota Brothers, AIR 1962 
Andh Pra 452 the Division Bench of An- 
dhra Pradesh High Court was consider- 
ing the claim ona contract where a 
Clause contained the expression “this con- 
tract is subject to Bombay jurisdiction”. 
The Court held that the clause denoted 
that the parties had agreed to have the 
disputes arising out of the contract settl- 
ed by the Courts in Bombay. The con- 
tract constituted contracting out of the 
right to bring actions in other competent 
courts. The aforesaid observations of the 


. Andhra Pradesh High Court were relied — 


on and approved of by the Division Bench 
of this High Court in an unreported de- 
cision in the case of Shah Prabhudas 
Gulabchand v. Eurasion Equipments and 
Chemicals Ltd. (Appeal from Suit, No. 189 
of 1976: (reported in AIR 1977 Cal 449). 
It is well settled that clause excluding the 
jurisdiction or vesting the jurisdiction of 
a particular forum does not oust the jur- 
isdiction of the appropriate court. The 
jurisdiction of the Court to try a suit 


„is vested in it by the Letters Patent or 


by the Constitution. The parties -could 
not by any private agreement confer or 
take away the jurisdiction but the Courts! - 
could compel the parties to abide by 
their contract if there is such a contract 
and if there is no circumstance indicating 
otherwise the Courts would compel the 
parties to abide by their contracts. In 
the instant case, however, this expression 
in the..document .is not, in my opinion, 
G 
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conclusive or decisive beeause this cause 
of action, as such, im ifs entirety is not 
‘based on the accounts stated or on any 
Contract of this nature. But, this factor, 
in my opinfon, may be takem inio ` con- 
sideration along. with other factors whe- 
ther the suit should be stayed or not. 

7. It has been alleged in the petition 
on behalf of the plaintiff that fae suit 
should. be stayed for fhe reasons which 
are enumerated În paragraph 10. Ft. has 
been stated that the plaintiff is a per- 
marient resident of Bhubaneswar and 
this fact is not denied. J is further 
stated that he had never resided in 
Calcutta, This, however, has bezn con- 
traverted. Yt ig further alleged that the 
defendant does the whole of its actual 
business of preduction and manufacturing 
of cables and all contracts ef Bkubanes- 
war. HH is also alleged that the office of 
the defendant was in West Bengal. There 
is however some controversy whzther it 
is at Watkins Lane, Howrah or at 3, Jad- 
ulal Mullick Road, Calcutta. Eut, undoubt- 
edly, it is in the State of West Bengal. 
According to the defendant, the said 
office was only for the purpose of making 
formal correspondence and licence. The 
cause of action wholly arose at Bhubanes- 
war and all the dealings and transactions 
referred to in the plaint took place at 
Bhubaneswar. ‘The settlement of account 
was also alleged to have been at 
Bhubaneswar. ‘Therefore, the entire facts 
leading to the present cause of action 
took place af Bhubaneswar, The defen- 
dant petitioner has also given a list of 
several witnesses who may be relevant 
and material for the purpose of proving 
fhe facts in dispute in the instant case. 
Tf has been alleged that these witnesses 
are residents of Bhubaneswar and would 
be available at Bhubaneswar, The books, 
papers and documents including the 
letters which are relevant are also stat- 
ed to be in Bhubaneswar. It has there- 
fore beer submitted that it will be op- 
pressive and vexatious for the defendant 
to defend the action at Calcutta. It is 
further alleged that this would be incon- 
venient to the plaintiff. On behal= of the 
plaintiff it has been submitted that the 
books of accounts, papers and documents 
` should be available at the registered office 
and therefore it has been urged that those 
documents eannot be available et Bhu- 
baneswar, On the other hand. on behalf 
of the defendant it was submitted that 
such papers, books of accounts and docu- 
ments could be kept at the relevant 

Branch Office and in fact, were kept there. 


A.I. R 


My attention was drawn to the relevant 
provisions of the Companies Act, 1956 
which, according to the defendant, per- 
mitted such books of accounts, documents 
and papers being kept at places outside 
the registered office in the facts and cir- 
cumstances. of the case. My ‘attention 
was also drawn to the Articles of the 
Association which permitted the Manag- 
ing Director to keep such books of ac- 
counts, papers and documents at places 
outside and it-was submitted that the 
Board of Directors had also decided to 
keep those documents and papers outside, 
The defendant also stated that the plain- 
tiff had alleged in certain other procee« 
dings beforehand that the books, papers 
and document were at the factory office 
at Bhubaneswar. ` 

8. On these facts, the question, whe« 
ther the suit should tbe stayed in this 
Court, will have to be determined. As 
mentioned hereinbefore, the true test is 
not the comparative convenience or in- 
convenience for the trial at a particular 
place. The balance of convenience is 
not sufficient ground for depriving the 
plaintiff of his choice of forum. Bearing 
that principle in mind it can safely be 
said from the facts as they appear, that 
the balance of convenience is in favour 
of trial of the suit at Bhubaneswar. It 
can also fairly be said, on the averments 
made, that the plaintiff will not be 
inconvenienced or the plaintiff will not 
suffer any injustice if the suit is tried at 
Bhubaneswar. But the only question that 
has to be decided is whether the defen- 
dant in defending the action will be vic- 
tim of such injustice as would amount to 
vexation and oppression. It is not merely 
a question whether it will be inconvenient 
for the defendant to defend but whether 
the prosecution of the suit will amount 
to vexation and oppression of the defen- 
dant. Admittedly, the defendant has 
some business connection with Calcutta 
or Howrah. Its registered office is at 
Caicutta or at Howrah. Some of th 
witnesses defendant has mentioned, wer 
available at some point of time at Cal 
cutta in connection with attending th 
Board Meeting. On the allegations mad 
in this case, though I am inclined t 
think that it would be inconvenient fo 
the defendant to defend the suit in Cal 


cutta, such inconvenience would no 
amount to such vexation as could b 
described as oppression on it. If that i 


not the position, then, in my opinion, b 
exercise of inherent power of S. 151'0 
the Code of Civil Procedure the sui 
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should not be stayed at this stage. I would, 
therefore, direct as follows: 

9. The defendant will be at liberty to 
Ale the written statement within a fort- 
night from this date but whether the 
Jefendant has registered office at Cal- 
cutta and whether the plaintiff is entitled 
tó maintain this action being an unre- 
Bistered firm or not, the defendant will 
be entitled to raise these issues along with 


other issues in the written statement and. 


will be entitled to claim that these be 
tried as preliminary issues of the suit. 
10. Costs of this application will be 
cost in the suit, - 
Application dismissed, 


AIR 1977 CALCUTTA 455 
REMENDRA MOHAN DATTA AND 
SALIL KUMAR HAZRA, JJ. 
Bejoy K. Swaika, Petitioner v. Shyam 
Sunder Swaika and others, Respondents. 
Suit No. 191 of 1972, D/- 25-4-1977. 
Arbitration Act (1940), Ss. 39, 41 — 


Letters Patent (Calcutta), Cl. 15 — Order’ 


of Court directing registration of award 
»- If appelable. - 


Application for setting aside the award 
made by the Umpire was dismissed by 
the Court. The Court, thereafter, direct- 
ed the award: to be registered. 


Held, that the Court had jurisdiction 
to pass such order and that was not ap- 
pealable under Section 39 read with 
S. 41 of the Arbitration Act. ‘Even if the 
order was passed in the suit, it did not 
determine any of the rights of the parties 
finally. Hence such order is not appealable 
also under Cl. 15 of the Letters Patent. 


, (Para 8) 
Cases Referreed: Chronological Paras 
AIR 1974 SC 1066 i G 
AIR 1971 Cal 65 . 6 


B. K. Bachawat, for Petitioner: Saraf, 


for Respondents, 












order that (a) leave be given to the peti- 
ioner to file the Memorandufh of Appeal 
on his undertaking (i) to have the order 
ated Apr. 22, 1977 drawn up and. com- 
leted within the period of limitation and 
to include the same in the Paper Book 
o be filed herein: Gi) to have a list of 
ates relevant for the 
imitation prepared and to have the same 
cluded in the paper Book to ‘be filed 
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HAZRA, J.:— This is a petition for an 


purpose of 


Bejoy v. Shyam Sunder (Hazra J.) {Prs. 14] Cal. 455 


herein: and {iii) to have the order to be 
made herein included in the Paper Book, 
(b) stay of operation of the order dated 
Apr. 22, 1977; (c) The respondent No.1 
and/or his group, their servants, agents 
and/or assigns be restrained by an order 
of injunction frem giving effect to or from 
acting under the order dated Apr.-22, 1977 
in any way or manner whatsoever. and 
(d) ad interim order in terms of prayer 
(b) and (e). 

2. We will record that on Friday last, 
i.e., Apr. 22, 1977 after the order was 
passed by the learned Judge, Mr. B. K. 
Bachawat appeared before us for Bejoy 
Kumar Swaika and made an oral ap- 
lication that his client would be serious- 
iy prejudiced by the order of the learn- . 
ed Judge unless stay of operation of the 
order was passed immediately by us on 
the undertaking of his client to the effect 
that he would make necessary application- 
to fle a Memorandum of Appeal without 
certified copy of the order on Mondays, 
Apr. 25, 1977 for stay of operation of *the 
order. On the submission of Mr. Barcha- 
wat and in the presence of the jearned 
counsel for Shyam Sunder Swaika and 
his group we stayed the operation of the 
order of the learned Judge till today 
without prejudice to the rights and cor- 
tentions of the parties: 

3. Mr. Bachawat is now moving this ap- 


plication and is praying for further stay 


of operation of the order. Mr. Saraf for 
Shyam Sunder Swaika and others submits 


‘that the order dated Apr. 22, 1977 is net 


an appealable order. In any event, the peti-' 
tioner will not be prejudiced by the order 
‘and so the order should not be stayed. 
The minutes of the order dated Apr. 22, 
1977 of S. Mukharji, J. is as follows: 

“P. & A. Suit No. 191. of 1972 

Shyam Sunder Swaika v. 

Bejoy Kumar Swaika 

Cor: S. Mukharji, J. 

22-4-1977 

THE COURT: The Registrar O. S. is 
directed to send the interim order Awari 
dated 29-12-1976 fer registration therecf 
to the Registrar of Assurance, Caleutta 
in course of tomorrow the 23rd Apr. 1977 
at the costs of the plaintiff, 

Registrar ©. S. and parties to act on a 
signed copy of the minutes on the under- 
taking of the plaintiff's Advocate on Re- 
cord to draw up and complete the order.” 

4. Mr. Bachawat submits that the . 
Court had no jurisdiction to pass the order 
dated Apr. 22,1977 asthe. order was pass- 
ed in the Partition and “Administration 
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Suit No. 191 of 1972 Shyam Sunder Swaika 
v. Bejoy Kumar Swaika in which reference 
had been made for arbitration under S. 21 
of Arbitration Act. We are unable to 
accept the submission of Mr. Bachawat, 
: because under S. 23 (2) of the Arbitration 
Act "where a matter is referred to arbi- 
tration, ‘the Court shall not, save in the 
manner and to the extent provided in this 
Act. deal with such matter in suit.” Under 
-$. 25, the provisions of other chapters of 
the Arbitration Act shall so far as they 
can be made applicable apply to the arbi- 
tration under this Chapter. Chapter IV 
relates to arbitration in suits. Admitted- 
ly, in the instant case an interim award 
has been made by the Umpire Mr. D. K. 
De,  Barrister-at-Law. Bejoy Kumar 
‘Swaika has made an application for sett- 
‘ing aside the interim award. Order has 
been passed by S. Mukharji, J. dismissing 
the said application. Against that order 
an appeal has been preferred. In that 
-appeal we passed an ad interim order on 
Mar. 23, 1977 to the following, effect: 
-The Court: After hearing the parties 
‘and taking into consideration the facts 
and circumstances of the case we think 
. that the proper order at this stage would 
be to restrain the respondents herein from 
obtaining the Judgment upon Award in 
respect of the Award filed by the Umpire, 
Mr. D. K. De, till the disposal of the 
appeal and we feel that the appeal should 
be expedited as follows: 


_ Index will be settled within a week 
from date. Type-written or cyclostyled 
Paper book to be filed within three weeks 
from date and the appeal to appear in 
the peremptory list on 19-4-1977. Costs 
costs in the appeal. 

The above order will not in any way 
prejudice the parties to perform their 
rights and obligations under the award,” 

5. Thus, there was no order by us 
prejudicing the parties to perform their 
‘rights and obligations under the award. 
We only restrained Shyam Sunder Swaika 
from obtaining judgment upon award. 

6. Mr. Saraf contends that under S. 23 
of the Registration Act, the award shall 
not be accepted for registration unless 
presented for that purpose to the Regis- 
trar within four months from the date of 
making of the award. He invited our 
attention to a Bench decision of this 
Court in Aditya Kumar v. Narayandas 
AIR 1971 Cal 65 at p. 70 where this 
Court said: 
. “The document, that is the Award can- 
not now.be registered under:the Regis- 


Bejoy ‘vs Shyam :Sunder (Hazra. J.) ©- - 


staying the operation of the order o 


ALR 
a, d 


tration Act,in view of the provisions .in 
S. 25 of that Act. Much longer than 4 
months have elapsed from the date on 
Which the Award was signed by the Arbi- 
trator. Provisions in S. 25 of the Regis- 
tration Act are imperative and that time 
cannot be extended by Court.” 
He also invited our attention to the de- 
Cision of the Supreme Court in Ratan 
Lal Sharma v. Purshottam Harit, AIR 
1974 SC 1066 : (1974) 1 SCC 671.and con- 
tended that the award requires registra- 
tion and if it is not registered it would 
be inadmissible in evidence for the pur- 
pose of pronouncing judgment in accor- 
dance with the award. 

7. It is not disputed before us that 
the award has to be registered. So*on 
the’ oral application of Shyam Sunder, 
the learned Judge made the above order 
for registration. 

8. We accept the submission of Mr. 
Saraf that the learned Judge had juris- 
diction to pass the order and that the 
order of the learned Judge is not appeal- 


_able under S. 39 read with S. 41 of the 


Arbitration Act. Even if the order was 
passed in the suit as contended by Mr. 
Bachawat, then in view of the fact that 
the order complained of has not determin- 
ed any of the rights of the parties finally, 
we hold that the order is not appealable 
under Cl: 15 of the Letters Patent. From 
whichever point of view the matter is 
looked into, we are satisfied that the 
order is not appealable and as such we 
cannot grant leave to file Memorandum 
of Appeal in terms of prayer (a) of the 
petition. 

9. We will record that we have heard 
the learned counsel for both the parties 
and we are further satisfied that in any 
event the petitioner will not be pre- 
judiced by the order of the learned Judge, 
because the award has to be presented 
for registration within the time as pro- 
vided under S. 23 of the Registration 
Act, read with Ss. 24. 25 and 26. 

16. In the premises, the prayers made 
in the petition are rejected. This petitio 
is dismissed with costs. It is recorde 
that: Mr. Saraf’s clients are not admittin 
the allegations in the petition. 

11. Although we are dismissing thi 
petition we are making it clear tha 
since we passed an order on Apr. 22, 197 














S. Mukharji, J. dated Apr. 22. 1977 til 
today and as the time for sending th 
award for registration under that orde 
expired on Apr..23, 1977, we, are. extend 


1977 `. 
ing the time for registration till temor- 
row. Let the Registrar O. S. act on a 
signed copy of the minutes, on the under- 
taking of Advocate on Record of Shyam 
Sunder Swaika to draw up and com- 
plete the order. 
R. M. DATTA, J:— I agree. 
Petition dismissed 


AIR 1977 CALCUTTA 457. 
PRADYOT KUMAR BANERJEE AND 
RAMKRISHNA SHARMA, JJ. 
` The State of West Bengal, Appellant v. 
Dhanesh Bijoy Sahbana and others, Res- 

pondents. i 


A. F. O. D. Nos. 921-922 of 1964, D/-. 


8-3-1977." 

Land Acquisition Act (1894),.S. 23 (2) 
— Award of additional compensation — 
Duty of collector and court — Additional 
Compensation must be awarded even in 
absence of claim made therefor. 


. The Land Acquisition Collector and the 
Land Acquisition Judge, while fixing the 
compensation for. certain land, omitted to 
award the sum of fifteen per cent on the 
market value of the land. In appeal by 
the State it was contended that as no 
Cross-objection to the appeal was filed 
the plea in respect of the additional com~ 
pensation could ‘not be raised. 

. Held that the award of the additional 
compensation is a must for the court in 
view of the compulsory nature of the 


acquisition. Hence it was not necessary 
that any cross-objection be filed to 
agitate the claim: (Para 5) 


Cases’ Referred: Chronological Paras 


AIR 1972 Cal 225 : 76 Cal ‘WN 296 3 
AIR 1971 SC 2015 3 
AIR 1930 PC 201 : 34 Cal WN 599 : 31 

-Cri LJ 701 3 
(1902). 6 Cal WN 406 3 


- N. C. Chakravarty and N. G. Das, for: 


Appellant; P. N. Mitter, 
Dutta, for Respondents. 

- BANERJEE, J:— These two appeals: at 
the instance of the State of West Bengal 
-arise out of a land acquisition reference. 
By notification dated: 20th February, 1958, 
part of C. S. plot No. 244 of Khatian 
No. 212, Mouza Kenduadihi, was. sought 
to be acquired. F. A. 921 of 1964 is in 
respect of garden, area being 2-70 acres 


*(Against decree of D. P: De, Dist. J., 
_, Zillah Bankura, D/- 23-3-1963). 
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: State v. Dhanésh (Banerjee J.) - '{Prs. 1-3]. Cal. 457. 


and F. A. No. 922 of 1964 is in respect of 
Bastu and Tara land being 1.41 and 0.42 
acres respectively. In making the re- 
ference to the Court. under S. 18 of the 
Act, the Land Acquisition Collector stat- 
ed that the valuation has been assessed 
on the basis of the sale figuresof land sold 
in the Mouza and: those have been ob- 
tained from the Registration Department 
and as per provision of the Land Acqu- 
isition Act. It is stated that the land 
was valued at Rs. 8,500/- per acre. The 
referring claimant not being satisfied fil- 
ed an application under S. 18 of the Land 
Acquisition Act for reference. Jt must 
be stated that the lands were acquired 
under the relevant provision of the Act 
H of 1948. The Land Acquisition Collector 
assessed the valuation of. the land in 
question at the rate of Rs. 142/- per 
cottah, The Land Acquisition Judge rais- 
ed it to Rs. 300/- per cottah and there- 
upon this application was made. It must 
be pointed out that after the valuation 
has been fixed neither the Land Acquisi- 
tion Collector nor the District Judge gave 
15% compensation under S. 23 (2) of the 
Land Acquisition Act. It appears that 


the referring claimant did not claim 
the 15% compensation in his appli- 
cation for reference. The learned 


Judge, while he disposed of the reference, 
stated that the Land Acquisition Col- 
lector awarded at the rate of Rs. 149/- 

per cottah and that there was no material 
before the Court on what basis the Col- 
po arrived at the valuation fixed by 
im, 


2. Mr. Chakravarti on behalf of the 
appellant contended that the learned 
Judge was wholly wrong in stating that 
there was no material. before the Court 
to indicate the Collector’s basis for arriv- 
ing at the valuation fixed by bhim. ‘He 
argued that in his reference to the Court 
under S. 18 of the Act it has been speci- 
fically stated that the valuation has been 
assessed on the basis of the sale figure in 
the Mouza and as such there was indica- 
tion how the valuation was arrived at. 

3. Mr. Mitter on behalf of the res- 
pondent however contended that under 
S. 19 (1) (d) of the Land Acquisition Act | 
the ground on which compensation has 
been determined must be stated. In the - 
order of reference one basis has been 
given under S, 19 (1) (d) of the Land. 
Acquisition Act. S. 19 (1) (d) is in the 
following terms :— 


“19 (1). (d), if the objection be to~ the 
amount of the compensation the -grounds 
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on which the amount of compensation 
was determined.” 


It has been held in the cases reported in 
(1902) 6 Cal WN 406, 34 Cal WN 599 : 
(AIR 1930 PC 201), (Benjamin Knowles 
v. The King) and 76 Cal WN 296 : (AIR 
1972 Cal 225), that the Land Acquisition 
Collector must give the basis on which 
the valuation has been assessed. In the 
present case, it is stated that the valua- 
tion was assessed on the basis of sale 
figures in the Mouza and those have been 
obtained from the Registration Depart- 
ment but unfortunately when the res- 
pondent’s witness came to the box nei- 
ther did he say what was the value of 
the land nor did he file any document 
upon which the valuation was fixed by 
him. On the other hand he said that he 
has fixed the valuation. Ext. A which is 
a statement of structure and valuation 
does not show any detail as to the valua- 
tion of the land. No document was filed 
by the respondent to justify the valua- 
tion at the rate of Rs. 142/- per cottah. 


On the other hand the respondent has. 


filed two documents in support of his 
contention that the valuation of the land 
should be assessed at Rs. 300/- ver cottah. 
One of the documents which is Ext. 2 
shows a sale of 5 cottas of land in the 
Vicinity at the rate of Rs. 300/- per 
cottah. In our opinion, Ext. 1 does not 
give any clue and that being a document 
of 1948 cannot be any hasis for coming 
into the valuation of the land in ques- 
tion, But Ext. 2 is a very relevant docu- 
ment. In our opinion, Ext. 2 gives a guid- 
ance to the Court for fixing the valuation 
of the land in question. It is true that the 
valuation of a small plot may not be a 
criterian for coming to the decision in 
respect of a larget area and it has been 
held by the Supreme Court in the case 
reported in AIR 1971 SC 2015 (Collector 
of Lakhimpur v. B. C. Dutta) that the 
large area of land cannot possibly fetch 
a price at the same rate at which small 
plots are sold. The witness No. 1 for the 
petitioner stated that there are two roads 
by two sides of the acquired plot. There 
are residential houses near the acquired 
plot. There is a school and Bankura 
Sammilani College. He also stated that 
the acquired land is worth Rs. 300/- per 
cottah. These facts have not been chal- 
lenged at all in cross-examination by the 
‘respondent. In fact, reading the evidence 
of P. W. 1 and the Kobala together we 
are not inclined to vary the order of the 
learned Judge for the fixation of price of 
the land in question on this score. We, 
m 4 
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therefore, affirm the fixation of valwatiom 
by the learned District Judge im respect 
of the land in question at the rate of 
Rs. 300/- per -cottal. 

4. Mr. Mitter them contended that the 
learned District Judge should have allow- 
ed 15% compensation under S. .23: (2) of 
the Land Acquisition Act which’ the re- 
ferring claimant is entitled to. 

5. Mr. Chakraborty however contend- 
ed that-as the respondent has not filed 
any cross-objection to the appeal, the 
respondent is not emtitled to raise this 
plea at all. Mr. Mitter contended that 
it is a duty of the Court or the Collector 
to give 15% compensation to the awardee 
and it is not for the referring claimant 
to apply for it. More so the provision of 
S. 8 (2) (a) of the Act IT of 1948 was held 
to be ultra vires by this Court. In that 
view of the matter it is argued by Mr. 
Mitter that this question does not arise. 
In S. 23 (2) of the Land Acquisition Act 
it is stated that the Court shal? award 
15% compensation over the awarded 
money for the compulsory acquisition of 


the land in question. Section 23 (2) is in ` 


the following terms -— 

“23 (2). In addition to the market value 
of the land as aboye provided, the Court 
Shall in every case award a sum of fifteen 
per centum on such market value, in con- 
sideration of the compulsory nature of 
the acquisition”. 

Therefore, in our opinion, the award of 
15% compensation is a must for the 
Court in every cases in consideration of 
the compulsory nature of the acquisition. 
In our opinion, the learned District. Judge 
and the Land Acquisition Collector were 
wrong in not awarding 15% compensation 
and in that way failed in their duty te 
make the award in accordance with Sec- 
tion 23 (1) and (2) of the Land Acquisi- 
tion Act and as the Appellate Court 
against the said award, it is our duty also 
to give effect to the statutory provision. 
It is not necessary, therefore, in our 


opinion, that any eross-objection should | 
be filed for the purpose of agitating the | 


claim for 15% compensation above market 
value of the land in question, 


6. Before we allowed Mr. Mitter to 
argue this point about 15% solatium, 


Mr. Chakraborty wanted notice and the 
Matter was adjourned, and thereafter we 
heard Mr. Mitter and Mr. Chakraborty on 
this point. After hearing Mr. Chakrda= 
borty and Mr. Mitter on this point we are 
of the opinion that the respondents must 
get 15% solatium under S. 23(2) of the 
Land Acquisition Act. 
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7. We, therefore, dismiss the appeals 
filed by the State Government but vary 
the awards to the extent that over and 
above the awarded money, the respon- 
dents will get 15% solatium. The appel- 
dant must pay the 15% compensation of 
the market value and the said sum will 
«carry an interest at the rate of 6% from 
the date of the award fill the date of 
payment, . 

_ 8 ft is stated before us that the com- 
pensation money awarded in F. A. No. 922 
of 1964 has already been withdrawn by 
the respondents on furnishing Bank 
.Buarantee, The Bank guarantee will 
Stand dissolved after two months.. 

9. There will be no order as to costs. 

R K. SHARMA, J.:— I agree. 

Appeal dismissed. 





AIR 1977 CALCUTTA 459 
- SALIL KUMAR DATTA AND 

GANENDRA NARAYAN RAY, JJ. 

XKesoram ` Industries & Cotton Mills 
Ltd., Petitioner v. Union of India and 
others, Opposite Parties. 

A. F. O. O. No. 234 of 1975, D/- 21-2- 
977, : 

(A) Constitution of India, Arts. 226 and 
31 (9 — Writ of Mandamus — Maim- 
‘tainability of petition — No specific plead- 
ing that applicani’s legal right was 
‘affected but right under Art. 31 (1) was 
in fact violated — Petition held maintain- 
able, - ` 
Where a Company was given certain 
Cash assistance for exports in pursuance 
of Government circulars and the Govern- 
ment adjusted it against .othér liability 
alleging that the payment was wrongly 
made, it was held that such adjustment 
would offend the provisions of Art. 31 (1) 
and affect company’s legal right to pro- 
perty and the application for issuance of 
‘appropriate writs owas maintainable 
. though it was not specifically pleaded 
that the Company’s legal right had been 
‘affected. {Para 10) 

(B) Evidence Act (1872), S. 115 
Estoppel — Undertaking to export cer- 
tain percentage of total production — 
Subsequent assistance promised by Gov- 
-ernment — Withdrawal of such promise 
— Does not give rise to estoppel. 

A Company was granted a licence by 
Government to import capital goods, one 
of the condition of licence being to ex- 
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port 15 per cent of its production and for 
due performance thereof the company 
had executed a written undertaking. 
Subsequent to the execution of the under- 
taking by the Company Government pro- 
mised cash assistance to the Company. 
‘Withdrawal of such promise for cash as- 
sistance would not give rise to question 
of estoppel against Government on the 
ground that the Company exported its 
products on the basis of the subsequent 
Promise and but for such promise it 
would not have exported the goods, AIR 
1971 SC 1021, Ref. (Para 11) 


(C) Contract Act (1872), S. 72 — Adjust- 
ment~ of mutual claims — Unilateral ad- 
justment not permissible — Government 
Paying certain amount as cash assistance 
to company but adjusting the amount 
against other liabilities on ground that 
the amount was wrongly paid — Adjust- 
ment held not permissible. (Original 
Order D/- 27-6-1974 (Cal), Reversed). 


In the instant case the Government 
paid certain amount as cash assistance to 
a company in respect of exports during 
certain period. The Government was 
liable to pay to the company further sum 
in respect of subsequent exports, The 
Government” adjusted the amount paid 
against its subsequent liability alleging 
that the amount was wrongly paid. 

Held ‘that when there is a dispute 
about mutual claims and no consent 
agreement between parties there cannot | 
„be an adjustment by unilateral action of 
one party. To allow one party unilaterally 
to adjust his alleged claims, which are 
disputed, against his debts to such other 
party will be to reverse the process of 
jaw and to put the aggrieved party to 
approach a court of law to remedy the 
illegal and wrongful act of the offending 
party. (Para 14) 

In the absence of relevant documents 
which the Government having custody of 
the documents was required to produce 
before the Court and on the face of the 
circular about the cash assistance, it was 
not possible on the materials on record to 
hold that the adjustments depriving the 
company of their property in the form of 
money were patently with the authority 
„of law. (Para 15) 

When a dispute has been raised in res- 
pect of the cash allowance till such dis- 
pute is resolved by adjudication under 
the process of law, the Government on its 


‘own cannot make adjustments of ‘such 


payments against other funds of the com- 
pany lying with it, (Para 16) 
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In ‘the view ‘taken about ‘the right of 
the ‘Government to recover the cash as- 
sistance, the adjustment in the way done 
was set aside. (Original Order D/- 27-6- 


1974 (Cal), Reversed). (Para 16) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1021 11 
AIR 1968 SC 718 11 


R. C. Deb, Prasanta Kumar Ghosh and 
Goutam Chakravarti, for Petitioner; Noni 
Coomar Chakravarti, Surathi Mohan 
Sanyal, for Opposite Parties. 


SALIL KUMAR DATTA, J.:— This is 
an appeal from the judgment and’ order 
of Murari Mohun Dutt, J. dated June 27, 
1974 whereby the connected Rule was dis- 
charged. On June 11, 1962 the Govern- 
ment of India granted an import licence 
to the appellant company for the import 
of capital goods (Plants and -Machinery) 
valued at Rs. 35 lakhs for the manufac- 
ture of cast iron spun pipes. The licence 
was subject inter alia to the condition 
that the company would have to export 
15% of its total production for six years 
starting from the date of regular produc- 
tion. The export obligation, as required, 
was secured by an undertaking of the 
company dated Aug. 4, 1965. It will ap- 
pear from its statement of export per- 
formance, the production commenced 
from Jan. 1966 when the requisite export 
commenced and continued thereafter, 

2. By a circular dated Aug. 17, 1966 
the Government of India informed the 


Secretary, Export Promotion Council that. 


it was decided to grant cash assistance 
against exports effected from June 6, 1966 
the date of devaluation of the Indian 
rupee, on specified engineering products. 
Under that circular, there is no dispute 
(vide para. 12 of the petition, the com- 
pany’s claim in respect thereof is admit- 
ted ‘in the affidavit-in-opposition para, 10 
as substantially correct) that cast iron 
spun pipes, classified under ferrous cast- 


ings would be entitled to cash assistance 


at the rate of 20%. The Joint Chief Con- 
troller of Imports and Exports of the 
Government (hereinafter referred as 
JCCI & E) issued cheques from time to 
time of sundry amounts as such cash as- 
sistance in favour of the company and 
during the period from July 1966 to June 
1967 in all a sum of Rs. 2,81,267.00 as 
cash assistance was paid to the company 
by Sept. 18, 1967. 

3. On June 4, 1969, JCCI & E inform- 
ed the company that according to the then 


policy, no cash assistance was admissible - 


against exports in discharge -of export 
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obligation in C. G. cases i. e. capital goods 
licences issued with’ prospective ‘export . 
obligation. By letter dated Dec. 28, 1970 
the company was informed by JCCI & E 
that for export of Rubber Rings the com- - 
pany was considered entitled to cash as- 
sistance of Rs. 2,59,935/- for April-June, 
1969, Rs. 1,76,256/- for July-September, 
1969, for Rs, 1,00,497/- for October-Decem- 
ber, 1969 and Rs. 59,579/- for January- 
March, 1970 all at 10%. Thereafter the 
company was informed by the said letter 
as follows :— 


“You were paid an amount of Rupees 
2,81,267/- against export of July, ‘66-June, 
’°67 though you were under C. G. Licence 
obligation. So the entire amount of 
Rs. 2,81,267/- has been adjusted from the 
above cases viz. full amount of your 
A-J ’69 exports i.e. Rs. 2,59,935/- and the 
balance amount of Rs. 21,332/- from your 
export of July-September, 1969. (An- 
nexure ‘K’ to the petition), 


4. It may be noted here that from a 
letter of June 12, 1970 issued by the Engi- 
neering Export Promotion Council to the ` 
Company, it appears that— 

‘ee eee eee oes in Supersession of ithe 
above instructions, on the above subject 
(i.e. Grant of Cash assistance against 
exports made in fulfilment of export 
obligations imposed on C. G. Licences), it 
has been decided to allow cash assistance 
under the scheme of cash assistance to. 
registered exporters, in terms of instruc- 
tions issued from time to time, against 
exports, effected on or after 1st April, . 
1969, onwards in cases when C. G. licences 
have been issued subject to export obli- 
gations and also subject to such condi- 
tions, as may be imposed in this regard 
The company’s case is that on basis of 
the Government circular dated Aug. 17, 
1966 the company had’ since exported 
engineering goods namely cast iron spun 
pipes and fittings on the faith and belief 
that it would “get the cash assistance 
mentioned in the circular.” The company - 
relied on the hasis of the aforesaid cir- 
cular declaring the Government policy 
and effected exports and thereby suffered 
detriment. Further the cash assistance 
were treated by the company as trade 
receipts and shown as such in its books 
of account whereon income-tax was paid. 
The decision to withhold and adjust cash 
assistance was wrongful, illegal, un- 
warranted, arbitrary and discriminatory. 


5. On the above allegations and con- 
tentions, the -petitioner .moved this -court 
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in constitutional writ jurisdiction -praying -` acts -for which no .:writ- of certiorari "was 


for writs quashing the impugned decision 
of the Government withholding the cash 
assistance on. exports during the relevant 
„period aş also the adjustment of . its 
rightful dues against such cash assistance 
already paid. A writ in the nature of 
mandamus was also prayed for restrain- 
ing the Union of India and its concérned 
authorities from giving effect to impugned 
circulars or decisions. On this applica- 
tion this Court issued a Rule on the said 
respondents to show- cause why appro- 
priate writ prayed for should not issue 


and such orders should not be passed as. 


would: be deemed fit and proper. 

6. The respondents showed cause to 
the Rule by filing an affidavit-in-opposi- 
tion affirmed by Bimal Kanti Biswas, 
‘Deputy Chief Controller of Imports and 
Exports, It was stated therein that the 
company accepted the terms of licence 
for import of plant and machinery pro- 
viding for export of 15% of its annual 
production and executed an undertaking 
for securing such export. -Further when 
the licence was granted there was no 
scheme for cash assistance. Accordingly 
as there was no alteration of position. to 
its detriment by the company, there was 
no question of any estoppel or equity on 
the Government for grant of the said cash 
— licence. 

with the alleged payment of income-tax 
on such cash ‘assistance shown incorrect- 
‘ly as Trade receipts. The Export Pro- 
motion Scheme was applicable to normal 
exports without any tied condition under 
“export obligation scheme”, as it was not 
the policy of the Government to give 
cash assistance when there was an obliga- 
tion for export. The Government subse- 
quently decided on representation that 
exports made on or after April 1, 1969 in 
fulfilment of export obligation would 
qualify - ‘for Cash assistance. The company 
was given credit of the same ‘subject to 
adjustment of payments made by in- 
advertence without knowledge of export 
obligation which fact was suppressed by 
the company. In respect of all prants of 
cash assistance prior to April 1, 1969 for 
xports in discharge of obligation, adjust- 
ent were made against future entitle- 
ents of cash assistance after April- I, 
969. The allegations that. orders, circu- 
ars, decision directing that the company 
as not entitled to such. cash assistance 
gainst tied exports prior to April 1, 1969 
ere arbitrary, illegal or discriminatory - 
ere denied. It’ was further. stated ‘that 
hese: were administrative - or - executive 

























.The respondents had no concern ` 
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available; It was submitted that the peti- 


tion was wholly misconeeived: and should . 


be dismissed; 
7. In its affidavit-in-reply the * allega- 


tions and contentions in- the affidavit-in-~ 


opposition were denied while those in the 
petition were reiterated, It was disputed 
,that.the Export Promotion Scheme was 
applicable only to normal exports with- 
out. any tied condition of export. There 
was nothing in the licence imposing re- 
striction on cash assistance and it was 
denied that. the company was not entitled 


to any cash assistance since withdrawn - 
- and adjusted. It was further. denied that 


there was any suppression of export obli- 
gation or that payment was made by in- 


advertence under the Export Promotion. 


Scheme of 1962-63 and subsequent years, 
such cash assistance by way of incentive 
was granted to all exporters. The com- 
pany reiterated that the decision- was 
arbitrary, illegal and discriminatory. 


8. Before the learned Judge, as also 


before us, the Export Promotion Scheme 


current for the relevant period was not. 


produced.’ It was held that even though 
the scheme was not there on the assump- 
tion that there was no restriction or limi- 
tation in respect of cash assistance to 
which the company was entitled for ob- 
ligated export, it could not be said that 


there’ was any alteration of position to` 


its detriment by the company in export- 
ing goods on the representation of cash 
assistance... The learned Judge was fur- 
ther of the opinion that the cash assist- 


ance subsequently withdrawn could not” 


be treated as. trade receipts. The Rule 
accordingly was discharged. The: appeal 
before us is against this decision. 


$. Mr. Noni Coomar 
learned - Advocate . for the respondents 
raised a demurrer contending that the 
company had neither pleaded nor estab- 
lished any legal right, which could be 
remedied by issuance of any writ in a 
- proceedings under Art. 226 (1) of the Con- 
stitution. And it was not established that 
the company had a statutory right to cash 
assistance nor that there was any viola- 
tion of any statutory provisions by the 
respondents. ‘The application it was sub- 
mitted accordingly was parenti not 
maintainable in law. 


10.. It is true there is no goodit plead- 
ing that the company’s“legal right had 
been affected by the 


ment. Even so, the company, it. is ‘the 


. admitted ‘position, :became ` entitled, to 
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Chakravarti. 


impugned | adjust-| ` 
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considerable amount by way of cash as- 
¡sistance for exports after April 1, 1969 
nd such amounts were its property over 
which it had the full right of disposal or 
appropriation. By adjustmer: of the said 
{property against the amount of cash as- 
stance on its exports prior to the said 
idate, the company was deprived of its 
property, according to the company, with-. 
iout any authority of law.. Such action 
thus offended the provisions cf Art. 31 (1) 
jof the Constitution and the Company’s 
(tight to the said amounts if wrongfully 
jadjusted could thus be enforced in pro- 
jeeedings for issuance of appropriate 
writs The application accordingly, in 
jour opinion is maintainable in law. 

IL The next point urged by Mr. R. C. 
Deb is that the Company acted upon the 
promise of cash assistance hald out by 
the respondents and showed the amount 
So paid by- Government in discharge of 
its promise as trade receipts whereon in- 
come-tax was paid. In the petition it 
was ‘also stated that the company export- 
£d goods on the basis of assurance of cash 
assistance, The company thus altered its 
position it was submitted, to its detri- 
ment. Accordingly the Government was 
bound by its promise and could not after 
the promise was acted upon be allowed 
to resile from its promise and saddle the 
_ company with the liability as if such pro- 
mise was never made. Reference was 
made to the decisions in Union of India v. 
Anglo Afgan Agencies, AIR 1968 SC 718 
and Century Spinning & Manufacturing 





Co. Lid. v. Ulhasnagar Munizipa. Coun-. 


cil, ATR 1971 SC 1021. In the latter case 
pea the earlier case it was observ- 
OG i 5 

“Publie bodies are as much beung as 
private individuals to carry out repre- 
‘sentations of facts and promises made by 
fhem relying on which other persons 
have altered their position tc their pre- 
Judice uss, si-asa Se? 
In the case before us, the campany was 
- lgranted a licence to import capita] goods 
mamely plant and machinery for manu- 
facturing spun pipes. One of the condi- 
tions of licence was to export spun pipes 
las would be manufactured by that plant 
and machinery imported to -tze extent of 
115% of its production and for due per- 
formance of the obligation, fae company 
executed a written undertaking. It could 
not accordingly be said that tne company 
exported its products on the sasis of the 
promise for cash assistance and but for 
isuch promis- it would not have exported 
ithe. geods, tuereby altering its position to 












its detriment. In fact when the licence 
for import of plant and machinery witl 
export obligation was given no questior 
of grant of cash assistance against expor 
arose as the grant was directed to be 
given by the circular of Aug. 17, 1966 witt 
effect from June 6, 1966. It could nol 
therefore be said that there was such re- 
presentation of an existing fact which 
raised an estoppel or a representation of 
a future act which could be enforced at 
law or in equity. As to the Company’s 
case that it entered the cash assistance 
as trade receipt, in its books of account 
and paid income-tax thereon, it is obvious 
that such entry as alleged to have been 
made was not based on any representa- 
tion that it was to be treated as such. H 
was treated as such by the company on 
its own, prima facie on its mistaken con- 
ception and also it-has not been shown 
to our satisfaction that such cash assist- 
ance ig to be deemed as income assessable 
under the Income-tax Act, 1961. Ac- 
cordingly in agreement with the learnec 
Judge we hold that there was no ques- 
tion of any estoppel or any right in the 
company enforceable against the Govern- 
ment at law or in equity. 

12.. Mr. Deb lastly contended that the 
respondents had no right to recover ol 
adjust the cash assistance alleged to have 
been paid by them by inadvertence 


‘against the admittedly legal dues of the 


company lying with them. Such -adjust- 
ment according to him, was not permis- 
sible in law when the right to recover 
the cash assistance was disputed nor wa: 
any authority of law shown to establist 
the right to withdraw the cash assistance 
paid during the relevant period. Mr 
Chakravarti contended on the other hanc 
that when there are mutual demands be- 
tween the parties, there -was nothing 
wrong or illegal in straightway making 
adjustment of mutual claims between the 
parties, 

18. Section 72 of the Contract Act, 
1872 provides that “a person to whom 
money has been paid or anything deliver- 
ed, by mistake or under coercion, musi 
repay or return it.” There can thus b 
no dispute about the legal liability o 
person to repay money paid or any thin 
delivered to him by mistake or unde 
coercion. But before the liability i 
fastened, there must be no dispute th 
the person receiving the money had n 
right to such money paid or the thing d 
livered. 

14. As to adjustment also, there ca 
be little dispute that when there ar 


1977 


mutual claims between the same parties 
in respect of same accounts, if not of 
other, accounts, an adjustment is per- 
missible in law which is also permissible 
n consent. or by agreement express or 
implied. When however there is a dis- 
pute about mutual claims and no consent 
or agreement between parties can there 
be an adjustment by unilateral action of 
One party ? We are inclined to think that 
it is not; to allow one party unilaterally 
to adjust his alleged claims, which are 
disputed on (by ?) the other against’ his 
debts to such other party will be to re- 





































to remedy the illegal and wrongful act 
of the offending party. 


15. In the case before us, by the cir- 
“cular issued by the Government of India 
in the Ministry of Commerce dated 17th 
Aug., 1966 the Government decided to 
grant cash assistance against exports 
effected from June 6, 1966 of specified 
engineering products in the context of 
devaluation of Indian rupee. This circu- 
lar is Annexure 'D’ to the petition and ap- 
pears to be complete in all respect with 
list of products and percentage of assist- 
ance annexed. Item (29) of Group III is 
in respect of iron and steel casting which 
include spun pipes, cash assistance being 
at the rate of 20% of f.o. b. value on ex- 
port. In this circular there is no provi- 
sion that the cash assistance would not 
be available even when the exporter was 
under obligation to export a specified 
percentage of its production. The Export 
Promotion Scheme valid and current for 
the ‘relevant period was not produced þe- 
fore the Court to establish that the 
cheme was applicable to normal exports 
ithout any tied condition under “Export 
bligation scheme.” In the  affidavit-in 
pposition, it was stated that it was not 
the policy of the Government to give cash 
ssistance where exports had been made 
n fulfilment of export obligation. Un- 
‘ortunately no document was produced 
efore the court to establish the Govt.’s 
ntention based on authority as alleged 
hat no assistance including cash assist- 
mee against exports prior to -April 1, 
969 made in fulfilment of export obliga- 
ion was to be granted. In the relevant 
ircular of Aug 17, 1966 (Annexure ‘D’ 
o the petition) which set out the decision 
f the Government extending cash assi- 
ance to various products as listed there- 
with specific percentage of assistance 
o condition had been attached confining 
h assistance only to normal exports 


depriving the appellant of. their property| 


‘thority of law in se far as the case be- 
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free from any obligation as claimed. Ad- 
mittedly such cash assistance was given 
to exports from April I, 1969 even when 
there was the export obligation for the 
aforesaid period. In absence of relevant 
documents which the respondents having 
custody of the documents was required| 
to produce before the Court and on the! 
face-of the aforesaid circular if is mot 
possible for us on the materials om recor 
to hold that the impugned adjustments] 








in the form of money were with the a 
fore us is concerned. 


16. Further as we have already seen, 
when a dispute has been raised im respect 
of the cash allowance in respect of export: 
prior to April 1, 1969, til! such dispute is 
resolved by adjudication under the pro- 
cess of law, the Government on its own 
cannot make adjustments of such pap- 
ments against other funds of the com- 
pany lying with it. Such action appears 
to be arbitrary and without the sanction . 
of law. 


17. We concur with the findings of the 
learned Judge that there was no quwestiom 
of estoppel and that the company sould 
claim no legal right at law or im equity 
against adjustment on basis of promise ot 
representation. We however feel that. im 
the view we have taken about the right 
of the Government to recover the cash 
assistance, the adjustment in the way 
done should be set aside. We according- 
ly allow the appeal and set aside the 
order discharging the Rule and make the 
Rule absolute. The order of the Govern- 
ment dated Dec. 28, 1970. Annex. ‘EK’ to 
the petition adjusting the cash assistance 
on exports prior to April 1, 1969 against 
subsequent cash assistance iş set aside 
and the respondents are restrained fron 
giving effect or further effect to the 
Same. Let appropriate writs issue ac— 
cordingly. The respondents. however will 
be at liberty to recover from the com- 
pany, the impugned cash assistance if re- 
coverable, in accordance with law. There 
will be no order for costs in the appeal. 


G. N. RAY, J. :— E agree, 


Appeal allowed. 
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SALIL KUMAR DATTA AND 
GANENDRA NARAYAN RAY, JJ. 
Dr. R. D. Anklesaria, Petitioner v, 

Mrs. Kamala Roy, Opposite Party. 


Civil Rule No. 3725 of 1976, D/. ` 
1977. ` 


Civil P. C. (1908), O. 6, R. 17 — Am- 
endment on basis of subsequent events— 
Suit for eviction on ground of rebuild- 
ing after demolition —- Application for 
amendment, of plaint for adding grounds 
of subletting and wrongful user (known 
subsequent to filing of original plaint) 
was allowed. 


1-4- 


The suit for eviction of tenant (gov- 
erned by the W. B. Premises Tenancy 
Act) on determination of tenancy was 
initially filed on the ground of rebuild- 
ing after demolition, During the pen- 
dency of the suit an amendment of plaint 
was sought for on the additional ground 
of illegal subletting of a portion of the 
. premises and wrongful user. The plain- 
tiff had no knowledge about subletting 
and wrongful user before presentation 
of the original plaint. In the circumstan- 
ces, the application for amendment was 
allowed as the proposed amendment 
would not change the nature and charac- 
ter of the suit viz. suit for eviction . of 
a tenant. (Para 8) 


A tenant governed by the Transfer of 
Property Act simpliciter and a tenant 
governed by the W. B. Premises Ten- 
ancy Act stand on altogether different 
footing. In the case of a statutory tenant 
under the W .B. Premises Tenancy Act, 
an act of subletting and/or wrongful 
user attract the provisions of S. 13 of 
that Act and such tenant is liable to be 
evicted on the ground of subletting/ 
wrongful user even if such  subletting/ 
wrongful user is made after the deter- 
mination of contractual tenancy. Accord- 
ingly, the nature and character of the 
suit is not changed. (Para 8) 


Further, there was no. dis€ntitling fac- 
tor for deciding the suit on the basis of 
subsequent events, diligently brought to 
the notice of the trial Court, undoubted- 
ly having fundamental impact on the 
right of relief or the manner of mould- 
ing it. In such circumstances, the court 
cannot ignore the subsequent events on 
the salutary principle of avciding multi- 
_plicity of proceedings, shortening the 
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R. D. Anklesaria v. ‘Kamala Roy (G. N. Ray: J.) 
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course of. litigation and achieving the 

ends of justice. Case law discussed. 
(Para 8) 

Cases Referred: Paras 

AIR 1977 Cal 49 

(1976) 80 Cal WN 269 

AIR 1975 SC 1409 

AIR 1975 Delhi 46 

ATR 1973 SC 171 7, 

AIR 1973 Cal 448 

AIR 1968 SC 1165 

AIR 1952 Punj 221 _ 

AIR 1941 FC 5 

AIR 1922 PC 249 


Chandi Das Roy Chowdhury, Rabindra 
Nath Datta and D. Lahiri, for Petitioner; 
A. Chaudhuri and Amal Mitra, for Op- 
posite Party. 

G. N. RAY, J.:— This Rule is directed 
against Order No, 69 dated August 16, 
1976 passed by the learned Subordinate 
Judge, 4th Court, Alipore in Title Suit 
No. 97 of 1975 allowing the application 
of the plaintiff for amendment of the 
plaint. i 

2. The facts concerning the Civil 
Rule are inter alia that the plaintiff op- 
posite party instituted a suit for eject- 
ment against the defendant petitioner in 
respect of a portion of premises No. 1, 
Woodburn Road also known as 4A, Wood- 
burn Park, Calcutta on the ground of 
building and rebuilding after. demolish- 
ing the suit premises on the allegation 
that such building or rebuilding could 
not be carried out unless the defendant 
petitioner was evicted from the suit 
premises. 


3. The defendant opposite party enter- 
ed appearance in the said suit and con- 
tested the said suit by filing a written 
statement inter alia contending that the 
alleged purpose of building and rebuild- 
ing was mala fide, motivated and not 
tenable in law. 


4. During the pendency of the said 
suit the plaintiff opposite party’ made a 
application for amendment of plaint un 
der O. 6, R. 17 of the Code of Civil Pro 
cedure for inserting paragraphs 8A t 
8C inter alia to the effect that the de 
fendant had without previous consent i 
writing of the plaintiff sublet a portio 
of the suit premises as also had tran 
ferred or assigned a portion of suit pre 
mises and the defendant or persons re 
siding in the premises had done acts con 
trary to the provisions. of clause (b) 
sub-sec, (1) of S. 13 of the West Behg: 
Premises Tenancy Act, 1956 and that t 
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. . Suit ‘premises though let out for reside 
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‘to disarm-them,’ and they will intervene 
if it is shown that the administrator has 
acted arbitrarily, or has not given his 
mind to the question on which he must 
be satisfied or has declared himself to be 
satisfied .on the wrong question .or had 
no evidence or material for . some vital 
‘finding. (See Coleen Properties Ltd. v. 
Minister of Housing and Local Govt. 
{1971)-1 WLR 433). 

74, In the case of M. A. Rasheed 
(AIR 1974 SC 2249) (supra) Ray C. J. 
said : 

. “Where powers are conferred on public 
authori e to exercise the same when 


“they are satisfied” or when “it appears 


to them”, or. when “im their opinion” a 
‘certain state of affairs. exists; or when 
. powers enable public authorities to, take 

such action as they think fit” in rela- 
tion to a subject-matter, the Courts will 
not readily defer to the conclusiveness of 
an executive authority’s opinion as to the 
existence of a matter of law or fact upon 
which the validity of the exercise of the 
‘power is predicated.’ 

75. Only in 
emergency are the courts likely to sur- 
render control of ‘administrative ‘discre- 
tion as happened in England in Liversidge 
v, Anderson, 1942 AC 206 during the 
Second World: War. The powerful dissent 


of Lord Atkin has justly made that case, 


famous. “Amidst the clash of arms” he 
told us “the laws are not silent”, 


76. The Government is given a subjec- - 


tive discretion when it is empowered to 
act in cases of urgency. Section 17 con- 
fers upon the Government complete free- 
dom in law to'act in cases of. urgency; 
the Government. is free to determine its 
own criteria for making of the choice whe- 
ther to act or not. That this is the effect 
of the relevant section has been confirm- 
ed by the courts 
which Chawla J. has referred, 

77. In recent years the courts have 
not been deterred from reviewing the 
decisions of the administrators merely be- 
cause the empowering legislation confer- 
ed subjective powers. The judiciary have 
stepped in to imply the purposes for which 
the legislature must in their view have in- 
tended the powers to be used. As was 
observed in a leading Canadian case “there 


is always a perspective within which. a 


statute is intended to operate” (Roncarel- 
li v. Duplessis (1959) SCR 122, 140 per 
‘Rand J.). Thus the doctrine of judicial re- 
view upholds the parliamentary sove- 
reignty. The doctrine establishes. that the 
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'§. K. Gupta v. Union of*India (FB) (Rohatgi: J.) © 
executive is not above the law, but sub- 


evidentiary foundations. 


of jurisdictional review, 


in several cases to 


'[Prs. 73-82] : Deli 225 


ject to it. It is as much bound by. the 
latest enacted word of Parliament as the 
Judiciary. Both pay homage to’ the 
sovereignty of the laws, Both are alike 
governed by the laws. : 


78. Although the question of’ urgency 
might confer: a discretionary power on 
the Government, nonetheless the Lt. 
Governor cannot éxercise the power and 


reach a decision without any evidence ‘on . 


that question. : Where ` there: must be 
grounds for a decision, there must also be 


some evidence upon which the finding ' 
` that there are grounds can be based. 


79. Urgency must be shown to be ba- 
sed on facts founded on evidence. The 
courts can test the substantiality of those 
Thus without 
questioning the merits of a decision- 
maker’s subjective judgment, the courts 
can nonetheless require.that there be 
substantial evidence to support the as- 
sumptions upon what the judgment or 
opinion is based, As the Supreme Court 


. tersely put it: 
consideration of grave -` 


“The conclusion of the Government in 
a given case that there was urgency was 
entitled to weight, if not conclusive.” 
(Jage Ram v, State of Haryana, AIR 1971 
sc 1033). 


~80. The “no evidence rule” is a form 
3 its rationale 
being that the decision-maker must justi- 
fy his finding of jurisdictional fact upon. 
which his exercise of power is based. If 
the subjective decision or apprehension 
of a factual situation is unsupported by 
evidence the decision will be set aside. 
(See Narayan Govind Gavate v. State of 
Maharashtra (1971) 73 Bom LR 872 and 
Printers House Pvt, Ltd. v, Misri Lal, 
AIR 1970 Pun & Har 1 (FB)), ` 


81. And now to sum up. The judiciary 
does not control the policy. It is not fit- 
ted to do so. On matters of policy it does 
not substitute its decision for that of the 
administration. It is concerned only to 
see that- power is used for the purpo- 
ses for which the statute confers it; that 
decisions are based on grounds deemed 
relevant by the statute which empower 
it and none others. And this is good law 
as well as sound administration. - 


82. On the question of the contempo- 
raneous publication of three notices under 
Ss. 4, 6 and 17, Land Acquisition Act, I 
agree with my brother. ` Chawla J- that 
we are bound by the Supreme Court de- 
cisions where the question . creer, arose 
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and was decided (See Smt. Somawanti v. 
State of Punjab, AIR 1963 SC 151 and 
Vijay Cotton and Oil Mills Ltd. v. State 
of Gujarat, (1969) 2 SCR 60). Ti the 
question had been res integra we might 
-have taken a different view. But as the 
point is covered by direct Supreme Court 
rulings we would not like to strike a new 
path. 

83. Following the dictum of the Su- 
preme Court that 

“the courts will find out whether con- 
ditions precedent to the formation of the 
opinion have a factual basis” 
my conclusion on the main case is this. 
There is no worthwhile evidence which 
would persuade me to hold that the Gov- 
ernment have made out a case for the 
exercise of special powers sf urgency 
under 5, 17 of the Land Acquisition Act, 
` 84. I agree with my brother Chawla J. 
in his reasoning and conclusion that the 
petition should be allowed and the parties 
be left to bear their own costs. 

Petition allowed. 
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Siri Krishan Bhardwaj, Petitioner 
v. Manohar Lal Gupta and another, 
Respondents. 

C. M. ae No, 134 of 1£€74, 
18-5-1977 


(A) Constitution of India, Art. 227 
(Prior to 42nd Amendment) — Writ 
petition against order declining leave 
to defendant to appear and defend 
suit under O. 37, C.P.C. — Plea of 
bar of limitation, not open if peti- 
tion is to be treated as arevision — 
Order impugned, not an appealable 
order — Writ petition under Art. 227 
can be treated as revision petition 
under S. 115 of Civil P. C. (Para 7) 

(B) Civil P. C. (1908), S. 115, O. 37, 
R. 2 (2) — Right under S. 115 — 
Ambit of — Order refusing to grant 
leave to defendant to defend suit 
under O. 37, if revisable. Civil Revn. 
- No. 355 of 1973 (Delhi), Overruled. 

A revision petition cannot be filed 

as of right. The right is only to 
bring an “error” to the notice of the 
High Court. Distinction between ap- 
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peal and revision pointed. AIR 1963 
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A.E R. 
SC 698 and ILR (1973) 2 Rethi' 88, 
Foll, (Paras 9, 10) 


If the impugned order is one which 
falls within the ambit of the phrase . 
“any case which has been decided” 
it would be revisable. An order under 
O. 37, R.2 (2) refusing to grant 
leave to defendant to appear and de- 
fend suit under O. 37 has far-reach- 
ing consequences and would clearly 
fall within the ambit of the phrase 
“any ease which has been decided” 
for as far as the defendant is con- 
cerned, the controversy has really 
come to an end, f[rrespective of the 
decree that has been passed, a revi- 
sion against such an order is compe- 
tent. AIR 1964 SC 497, Rel. on. 
Civil Revn. No. 355 of 1973 (Delhi), 
Overruled and 1974 Rajdhani LR 80 
Approved. (Paras 11, 12, 17) 


When leave is refused to the de- 
fendant to appear and defend a suit 
under O. 37, C. P. C. the effect of 
the refusal of leave to appear and 
defend is that the allegations in the 
plaint by a deeming provision stand 
admitted. The atlegations în the 
plaint being admitted, a decree has 
to follow. This means that the de- 
cree follows as a consequence of the 
earlier order of refusal to grant 
leave to appear and defend. When a 
subsequent order, even if it be a de- 
cree, is a consequential order to an ` 
earlier order and the earlier order is 
set aside the latter order must also 
fall and directions to that effect have 
to- be given. .Therefore, if the m- 
pugned order is reversed or modified 
the consequential order or decree will 
also have to be modified or direc- 
tions will have to be given that .the 
same is of no effect. ATR 1957 Andh 
Pra 330 and 1973 Delhi LT 510, Foll 


(Para 15) 
Cases Referred: Chronological Paras 
1974 Rajdhani LR 80 1 
ILR (1973) 2 Delhi 88 t9 
1973 Delhi LT 510 15 


sate Civil Revn, No, 355 of 1973 
(Delhi) ł 
AIR. 1970 SC i 12 
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AIR 1921 AH 1 (FB) 
(4863-66) 10 Moo ind App 203 (PC) 


1977 
B. N. Nayyar with I. D. Garg, for 


Petitioner: Arun Kumar, tor SRAN 


dents. 


PRAKASH NARAIN, J: ~— This 
- matter comes before us on a refer- 
ence made by me to a larger bench 
on account of a conflict of opinion 
between B., Č. Misra, J. and D. K. 
Kapur, J. in their- respective judg- 
ment deciding Civil Revn. No. 20 of 
1973°* Lachhman Singh ete. v. C. D. 
Taneja ete. and Civil Revn. No. 355 
of 1973 (Delhi) Ramesh Chander Jain 
v. Sarvdeshik Arya Pratinidhi Sabha. 
In point of time the decision of 
Kapur, J. was earlier than the deci- 
sion of B. C. Misra, J, but it seems 
that the decision of Kapur, J. was 
- not brought to the notice of Misra, J. 


2. The two learned Judges have 
differed on the question of ‘the main- 
tainability of a revision petition 
against an order of a trial Court de- 
clining leave to the defendant to. ap- 
pear and defend a suit under O. 37 
of the Civil P. C. if a decree has also 
been passed against the said defen- 
dant. B. C. Misra, J. is of the opi- 
nion that the mere fact that’ the 
court ‘below at the time of or after 


refusing to grant leave to the de- 


fendant to appear and defend has 
passed.a decree does not have the 
effect of depriving the said defendant 
of his right to have the order refus- 
ing leave to appear and defend re- 
vised by the High Court in exercise 
‘of its revisional jurisdiction merely 
because -a decree has been passed 
- from which an appeal lies. 

Kapur, J, on the other hand, takes 
the view that a decree having been 
passed the order, refusing leave to 
appear and defend cannot be revised 
under S. 115 of the Civil P. C. and 
an appeal must be filed against the 
decree and in that appeal the tena- 
bility of the order refusing leave to 
appear and defend can be questioned. 
We are, therefore, only called upon 
to decide whether in a suit brought 
under O, 37, C. P, C. if leave to ap- 


pear and defend the suit is not grant- 


- ed to a defendant and a decree is 
passed, would the order of the trial 
Court refusing leave to appear and 
defend the suit be revisable or whe- 
ther the defendant in such a` case 
must file an appeal against the de- 


*Reported in 1974 Rajdhani LR 80 
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cree and in that appeal challenge the 
order refusing him leave to appear 
and defend the suit by either invok- 
ing the provisions of Sec; 105 of the 


Code of Civil Procedure’ or other- 
wise, S 
3. I would like to make it clear 


that the reference made to the’ lar- 
ger bench is restricted. only to ans- 
wering the above question and not 
deciding the petition on merits, 

4. Before I proceed to deal with 
the question referred to us, it will 
be necessary to deal with another 
point, The present petition was fil- 
ed under Art. 227 of the Constitution ` 
Of India, as it existed prior , to the 
42nd Amendment to the Constitution 
of India, In view of Art. 227 of the 
Constitution having been amended, 
the petitioner has moved C. M. 399 of 
1977 praying that the petition. may 
be treated as a revision petition 
under S, 115, C. P. C. The question 
is whether it can be done. 


5. The impugned order was passed 
On March 14, 1974. The petition 
under Art. 227 of the Constitution, as 
then in force, was filed on May. 13, 
1974, So, the bar of limitation can- 
not be pleaded if the petition is to 
be treated as a revision petition under 
S5. 115, C. P. Cc. 


6. Section 115, C. P, C. as amend- 
ed now reads as under:— 

“115 (1) The High Court may call 
for the record of any case which has 
been decided by any court subordi- 
nate to such High Court and in 
Which no appeal lies thereto, and if 
such subordinate Court appears— 

(a) to have..exercised a jurisdiction 
not vested in it by law, or 
_(b) to have failed to exercise a 
jurisdiction so vested, or 

(c) to have acted in the exercise of 
illegally or with 
material irregularity, 
the High Court may make such order 
in the case as it thinks fit.. ~ 

.Provided that the High Court shall 
not, under this section, vary or re- 
verse any order made, or any order 
deciding an issue, in the course of a 
suit or other proceeding, except 
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(a) the order, if it had beeri made 
in favour of the party applying for 
revision; would have finally disposed 
of the suit or other proceeding, or 
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(b) the order, if allowed io ` stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 

(2) The High ‘Court shall not, 
under this section, vary or reverse 
any decree or order against which 
an appeal. lies either to the High 
Court or to any Court subordinate 
thereto. 


Explanation. — In this section, the 
expression “any case which has been 
decided” includes any order made, or 
any order deciding an issue, in the 
course of a suit or -other proceeding”. 


7. Reading the above section and 
since, admittedly, the impugned order 
is not an appealable order, if a case 
is made out a revision petition under 
S. 115, C, P, C. could be filed instead 
of a petition under the unamended 
Art. 227 of the Constitution, This is 
subject, of course, to the main ques- 
tion which we are called ‘upon to de- 
cide, If that be the situation, we see 
no impediment in treating the peti- 
tion under Art. 227 of the Constitu- 
tion as a revision petition under Arti- 
cle 115, C. P., C. 


8. Learned counsel for the. peti- 
tioner has urged that an order like 
the one in question is analogous to 
an order passed under O, 23, R. 3, 
C. P. C. and, therefore, a revision 
petition would lie as of right. He fur- 
ther submits that a revision is en- 
tertained by the High Court in its 
appellate jurisdiction and just as an 
appeal is a procedura] remedy, soisa 
revision petition. The contention is 
that if a statute has provided a re- 
medy it must be correlated to a right. 
The High Court, it is submitted, has 
power in appeal to uphold, reverse 
or modify the judgment or decree or 
order. Similarly, the High Courz has 
power in its revisional jurisdiction to 
rectify an error, if it falls within 
Cis, a or (b) or (c) of S. 115 (1), 
C. P. C. Thus, it is the right of a 
litigant, it is submitted, to bring the 
error to the notice of the High Court 


which then exercises its power. In ` 


short, the argument is that a lit-gant 
has a right to file a revision petition 
or has a right to- invoke the jurisdic- 
tion of the High Court either by way 
of an appeal or revision petition and 
the High Court is under duty to 
exercise the power conferred upon it 
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and interfere if the circumstances So 
warrant. 

9. In my opinion, appeals and re- 
visions cannot be equated. There is 
an obvious distinction between thej. 
two, A right of appeal carries with 
it a right of rehearing on law as well 
as on fact, unless a statute confer- 
ring the right of appeal limits the 
rehearing only to questions of law, 
as has been done in the case of second 
appeal under the Civil P, C. In a 
revision the High Court is only re- 
quired to satisfy itself that a particu- 
lar case has been decided according 
to law or that a particular order does 
not suffer from the infirmity of hav- 
ing been passed without jurisdiction, 
in excess of jurisdiction, in denial of 
jurisdiction or is otherwise not ille-| © 
gal or suffering from material irre- 
gularity. Indeed, revisional powers| 
conferred upon the High Court or for 
that matter any other superior court 
or Tribunal have to be exercised 
within the limits of the powers con- 
ferred. In the case of S. 115, C. P.C. 
it is restricted to exercise, non-exer- 
cise, illegal exercise or exercise with 
material irregularity of jurisdiction 
and jurisdiction alone. This distinc- 
tion is well settled and if any autho- 
rity is needed, one has only to look 
at the law laid down by the Supreme 
Court in Hari Shankar v. Rao Gir- 
dhari Lal Chowdhury, AIR 1963 SC 
698. 

10. I am inclined to agree with 
the submissions made on behalf of 
the petitioner that if the power has 
been conferred upon the High Court 
to revise orders of courts inferior to 
it, as postulated by S, 115, C. P. C., 
there is a corresponding right in a 
litigant to bring to the notice of the 
High Court any error committed by 
the inferior court and to invoke the 
jurisdiction of the High Court to in- 
terfere under S, 115, C.P.C. if the 
circumstances of the case so war- 
rant. But that does not mean that a 
revision petition ‘can be filed as of 


right. The right is anly to bring an 
“error” to the notice of the High 
Court. In Smt. Kalwant Kaur v. 


Hazari Lal, ILR (1973) 2 Delhi 88, a 
bench of this Court, to which I was 
a party, clearly pointed out the dis- 
tinction between an appeal and a re- 
vision and also laid down what was 
the nature ef the right in ‘invoking 
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the revisional: jurisdiction | conferred .. 
by S. 115, C, P. C. AAS was observed 
in that case: > >` , 


“It may be true that in invoking 
the revisional jurisdiction of the 
High Court the aggrieved party may 
be asking the court to exercise its 
appellate powers but the concept of 
appeal and revision in the Code of 
Civil Procedure are wholly different. 
The nature of the jurisdiction exer- 
cised by the High -Court does not 
place the two proceedings at par to 
justify the assumption that an appeal 
is the same as a revision...... Fur- 
ther, it will also be .seen ‘that while 
ordinarily an ‘appeal is in continuation 
of a suit this is not true in case of a 
revision...... Appeal car be filed as of 
right but revision is a discretionary 
remedy depending on the facts of the 
case, The scope of interference by 
the High Court in the two proceed- 
ings is also not the same...... 
In view of the above rule of law. it 


has to be held that there is an inde- 


pendent right with a litigant to file 
an appeal but there is no ‘right as 
such to file a revision petition, There 
is, however, a right to bring an ille- 
gality or material irregularity to the 
notice of the High: Court which in 
its turn would exercise the power 
conferred’ upon it, as - warranted | by 
the circumstances of the case. The 
lright to invoke the jurisdiction of the 
court under ‘S. 115, C, P. C. may be 
invoked not at any time but ‘only 
|within the period stipulated by Arti- 
cle 131 of the Limitation Act. 


11. The various authorities cited 
by the learned counsel for the peti- 
tioner in support of his contention 
that the provisions of O, 37, Rule 3, 
C. P. C. are analogous .to the provi- 
sions of O. 23, R. 3, ©. P. C. need 
not be noticed in view of my con- 


clusion about the nature of the right - 


in a litigant to invoke the jurisdic- 


tion of the High Court under S., 115, 


C. P. C. The High Court’s revisional 


jurisdiction is no doubt a part and 


parcel of the appellate jurisdiction of 
the High Court but all the same the 
nature of the two jurisdictions, name- 


ly, the appellate and the. revisional,. 
have to be distinguished, as noticed. 


earlier. (See Shankar Ramchandra v. 
Krishnaji Dattatraya, AIR 1970 SC 
1). The . crux of the problem is what 
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is competent, 
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is the scope of S. .115,-C,..P, C. That 
section has -already been read ear- 
lier. As was observed in S. S. Khanna 
v. F, J. Dilon, AIR 1964 SC 497, Sec-- 
tion 115, C. P. C., consists of two 
parts, namely, one prescribing the 
conditions in which jurisdiction of 
the High Court arises, i.e. there is a 
case decided by a subordinate .Court 
in which no appeal lies to the High 
Court. and the other which sets out 
the circumstances in which the juris- 
diction may ‘be. exercised, The power 
of the High -Court is exercisable in 
respect .of “any case which has been 
decided.” The expression “case” 
was not defined in the. Code nor in 
the, General Clauses Act. 


Their Lordships of the Supreme 
Court have observed’ that meaning of 
this expression must. be sought in the 
nature of the jurisdiction conferred 
by S. 115, C. P., C. and the purpose. 
for which the High Courts were in- 
vested with it. According to the 
views of Shah, J, ‘and Sarkar, J.,: 
“The expression ‘case’ is a word of 
import: it includes 
civil proceedings other than suits, and 
is not restricted by anything con- 
tained in the section to the entirety 
of the proceeding in a civil court. 
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. To interpret the expression ‘case’, ` as 


an entire proceeding only and not a 
part of a proceeding would be to im- 


-pose a restriction upon the exercise 


of powers of superintendence to 
which the jurisdiction to` issue writs, 
and thè supervisory jurisdiction are 
not subject, and may result in cer- 
tain- cases in denying. relief to an ag- 
grieved litigant where it is. most 
needed, and may result in the perpe-: 
tration of gross injustice.” Their 
Lordships did. not approve of the re- 
stricted view taken by the Allahabad 
High Court in Buddhulal v. Mewa 
Ram, AIR 1921 Ail 1 (FB). There- 
fore, if the impugned order is one 


‘which falls within the ambit of the 


phrase .“any case which has been de- 


. cided” it would. be revisable, 


12. The next question which ari- 
ses is whether the High Court has 
power to set aside an order which 
does not finally dispose of the 
Suit and when from the de- 
cree or from the final order pass- 
ed in the proceedings an appeal 
_In the, present ` case. 
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tite order refusing to grant lesve to 
appear and defend did not finally 
dispose of the suit and an appeal is 
competent from the decree that has 
been passed, but it must be kept in 
view that the effect of the impugned 
Order is as given im CI, (2) of Order 


37, Rule 2, C. P., C, namely that in | 


case leave to defend and appear is 
not granted, the allegations in the 
plaint shall be deemed to be admit- 
ted, Therefore, an order like the 
present one has far-reaching consequ- 
ences and would clearly fall within 
the ambit of the phrase “any case 
which has been decided” for as far 
as the defendant is concerned, the 
controversy has really come to an 
end. If that is the correct proposi- 
tion and if the expression “case” in- 
cludes a part of a case, then, as was 
observed in S. S. Khanna’s case (AIR 
1964 SC 497) by the Supreme Court, 
“there is no escape from the conclu- 
sion that the revisional jurisdiction 
of the. High Court may be exercised 


irrespective of the question wether . 


an appeal lies from the ultimaie de- 
cree or order passed in a suit.” In 
my view the only interpretation that 
One can give is that in fhe present 
ease irrespective of the decree that 
Bas been: passed, a revision is compe- 
tent. 


13. On behalf of the respondents 
reliance has been placed on an ob- 
servation of Hidayatullah, J. (as his 
Lordship then was) in the case of S. 
S Khanna, (AIR 1964 SC 497) men- 
tioned: above, which is, “if the trial 
Judge had dismissed the suits and 
passed decrees, there would un- 
doubtedly have been appeals and no 
revision would He.” In my view the 


_ reliance on this observation is mis- 
placed. Im the context in which 
this observation was: made, it could 


not be said that the learned Judge 
was disagreeing with the majority 
view in S S. Khanna’s case. Even 
if it could be said that the view of 
Hidayatullah, J. is different, then I 
say with respect that it is the mino- 

14. In view, of the clear pro- 
nouncement of the Supreme Court, I 
consider it unnecessary to dilate upon 
the correctness or otherwise of the 
views expressed in various cases cit- 
ed by learned counsel, 
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15. It has been urged on. behalf o: 
the respondent that there is one othe 
important reason why it should bt 
held that in a case like the presen 
one a revision is not competent anc 
the petitioner’s only remedy is t 
file an appeal against the decree. The 
argument is that a decree once passec 
remains effective till set aside anc 
so, revising the order by which leave 
to appear and defend has been refus: 
ed would be an exercise in futility 
because the decree will still subsist 
There is a fallacy in this contention 
When leave is refused to the defen. 
dant to appear and defend a sui 
under O. 37, C. P, C., the effect o: 
the refusal of leave to appear anc 
defend is that the allegations in the 
plaint by a deeming provision stanc 
admitted. The allegations in the 
plaint being admitted, a decree has 
to follow. This means that the decree 
follows as a consequence of the ear- 
lier order of refusal to grant leave 
to appear and defend. In my opin- 
ion, when a subsequent order, ever 
if it be a decree, is a consequentia 
order to an earlier order and the 
earlier order is set aside the latte 
order must also fall and directions te 
that effect have to be given. l 

In Rangiah v. Peddireddi, AIR 1957 
Andh Pra 330, Subba Rao, C. J. (as 
his Lordship then was) following the 
dicta of the Privy Council in Sham: 
Purshad Ray Chowdry v. Hurre 
Purshad Ray Chowdry (1863-66) 1 
Moo Ind App 203 (PC) observed: "I 
Is a well-settled principle of law thal 
certain orders and decrees whick 
are subordinate and dependant upor 
earlier orders and decrees could only 
remain in force so long as the orders 
Or decrees on which they were depen- 
dent are not reversed or superseded.” 
The same view “was expressed by S. 
N. Andley, C, J. in the Chamber of 
Colours and Chemicals (P) Ltd. Delhi 
v. Trilok Chand Jain, 1973 Delhi LI 
910. His Lordship construing the effect 
of S. 38 (1) of the Delhi Rent Con- 
trol Act, 1958, observed that “it can- 
not be doubted that the appeal when 
filed was competent, if so, it cannot 
be rendered incompetent merely þe- 
cause a final order has been passed. 
If the appeal against the -order under 
sub-sec. (7) of Section 15 which may 
be described as an interlocutory 
order or even as a preliminary order 
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succeeds: the final order even if pass- 
ed in the meantime will have to be 
suitably -modified.” I, therefore, hold 
that if.the impugned order is. revers- 
ed: or modified. the -consequential 
order or decree will also have'to be 
modified or directions . will -have to 
X vee that the same is of no ef- 
ec 


16. There is another aspect which 
I may advert to and that is the ef- 
fect. of the proviso to sub-sec. (1) to 
S, 115, C. P. C. added þy the recent. 
amendment to S. 115, C., P 


17. "Obviously. the impugned order 
în this case does not fall under Cl. (a) 
of the- Proviso. . In my opinion it, 


* however, does fall under Cl, (b). It 


will be a great failure of justice if re- 
vision is barred at the threshold on 
account of ‘the. proviso because 
under O. 37, R. 2 the effect of refu-. 
sal to grant leave to appear and de- 
fend.can be the automatic passing of 
a decree against .the defendant. I 
should not be’ taken to mean that I 
am making any observations on the 
merits as to whether the impugned 
order should or should not have been 
passed by the trial Court. The above 
observations are being made by me 
only in the context of the compe- 
tency of the revision -petition. 
amendment to S. 115, C. P. C., there- 
fore, does not detract from the prin- 
ciples enunciated above, Indeed, it 
will ‘be worth noticing that the ex- 
planation to the newly added sub-sec- 
‘Ition (2) of S. 115, C. P. C. makes ib 
clear that the expression “any - case 
which has been decided” is to be 
given the meaning which their Lord- 
ships of the Supreme Court had 
given to the phrase in S, S. Khanna’s 
case (AIR 1964 SC 497). 


18. The result is that I am of the 
opinion that the revision in the cir- 
cumstances of the case is competent. 
~The civil revision. be now laid before 
a single Judge for disposal. No costs 
at this stage. 


19. PRITAM SINGH SAFEER J..— 
I ARTES: 
Order accordingly. 
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' AVADH BEHARI: ROHATGI, J. 
- M/s. Mehta Teja Singh & Co., Peti 


‘tioners v. Union of India ‘and another, E 


Respondents. 


Suit No. 301-A of 1973 and 1. A. 
2514 of 1973, D/- 9-2-1977. 


(A) Arbitration Act a 940), Ss. 14, 30 
— “Misconduct” meaning of — Refu- 
sal- to summon production of impor- 
tant evidence is misconduct — Arhi- 
trator must follow principles of, na- 
tural justice. 


` The principles of natural justice re- 
quire that a party must know what 
case he has to meet. Natural justice 
is nothing else but fair play in ‘ac- 


tion. ` Tt is true that an arbitrator is 
not bound by the technical rules of 
evidence or court procedures, But 


eertainly he has a duty to ‘be fair. 
That duty is laid upon every one who 


jis called upon to decide a dispute. 


impartially, Refusal to order the pro- 
duction of a document which its ‘the 


foundation of the claim is a denial 
of justice. 7 o’ 
The arbitrator’s “procedure . should 


not be opposed to natural justice. He 
should perform: his function in a 
qiiasi-judicial. manner and should mot 
make a farce of the enquiry before 
him, If he does not follow the fun- 
damental rule governing judicial pro- 
cedure he commits misconduct. The 
word ‘misconduct does not involwe 
moral turpitude. It is a technical 
misconduct, The words ‘misconducit- 
ed the proceedings’ in Sec, 30 mean 
‘such a mishandling of the arbitration 
as is likely to cause some substantial 
miscarriage of justice’, (1914) 2 KB 
478, Rel, on. AIR 1971 SC 1646 and 
AIR 1975 SC 230, Dist. (Paras 24, 25) 


(B) Arbitration Aci (1940), S. 39 — 
Award -partiy good and partly bad— 
Setting aside of. 

Where an. award is good in eae 
and bad in part, and the two parts 


are severable the award can be set 


aside in part. i (Para 31) 
Cases Referred: - Chronological Paras 
AIR 1975 SC 230 | © 2 
AIR 1975 SC 1259 ~ 17 
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`: 282 Delhi. [Prs,: 1-9] Mehta Teja- Singh 


AIR 1971 -SC 696. > - - ° +. 29 
AIR 1971 SC 1646 `“ OF 
(1914) 2. KB 478: 83 LJKB 1296 25 

G. T. Gajaria with J. P. Gupta, for 
_ Petitioners; K. B. Soni, . .for A, B. 
: Saharya, for Respondents. 


| ORDER:— The petitioner M/s. 
Mehta Teja Singh & Co. are a firm 
of contractors (contractor). The res- 
pondent, Union of Indig invited them 
to accept the work of construction of 
irrigation channels for equine breed- 
ing studs at Hissar, One of the items 
of this work was this: 

"Rough excavation in any soil 
(ordinary, or hard) getting out and 
removal of spoil to a distance not 
exceeding 440 yards all as specified.” 


2. The contractor executed 
work, Payments were made to him 
‘from time to time, At the end of 
the work, in the final bill it was 
found that he was entitled to` a ba- 
lance :sum of Rs. 12, 782. 09. 


3. At that stage the Union lodged 
a claim against the contractor, The 
claim was- that as the contractor had 
been overpaid he should refund to 
them a.sum of Rs. 50.478.15. The 
contractor denied the claim, The mat- 
ter went to the arbitrator. 


4. Lt. Col. M. K. Bakshi, > Com- 
mander Works Engineer was appoint- 
ed .as the arbitrator. He made the 
award on ist June, 1973. On the 
claim of the Union for refund his 
award was in these terms: 


“(b) Claimant’s claim No. 2 of 
for 


Rs. 50,478.15 against recoveries 


removal of spoil to a distance less 
than specified. The claimant shall 


pay to the respondent a nat sum of 
Rs. 14,674.00 only towards recovery.” 


. 5. The Union having suezeeded in © 


their claim before the arbitrator re- 
fused to release the security. of 
Rs. 50,000/- which had been deposit- 
ed by the contractor with them at 
the commencement of the work, The 
contractor, therefore, in order to get 
the security released paid this 
‘amount of Rs. 14,674/- to the Union 
under protest reserving his right to 
-challenge the award: in Court. It 
‘is this part of the award that is now 
“being challenged -before mə- ‘by a 


8 Co, v.: Union: öt India: 
-petition under ‘Ss. 30-and 33: of the - 


the’ 


objection petition? 


‘made a report in wich he had point- 


‘of this report, the Union formulated 


. 
a 
rf . 


A. TR. 


Arbitration Act. 


6. Counsel for the contractor. has 


‘not challenged other parts of the 


award wherein the contractor’s claims 
were rejected.’ He has confined his 
attack only to this part of the claim 
of the Union which was ‘found - by 
me arbitrator against the contractor. 


7. On the pleadings of the parties 
the following issues were framed: 


- 1. Whether the petitioner has ac- 
quiesced in the award and is estop- 
ped from challenging”the same on 
account of the faet that realisations 
have been permitted to be made in 
accordance with the award? OPD. se 


2, Is the award cf the arbitrator 
not open:to challenge . because it is 
a non-speaking award? 


3. Is the award given by the arbi- 
trator vitiatéd becaiise of miscon- 
duct in the proceedings particularly 
on account of the failure to give a 
proper hearing, to make. note of the 
proceedings, to-consider the submis- 
sions and putting the onus on the 
plaintiff-petitioner as set out in the 

























4. Is the award of the arbitrator 
also liable to be set aside particilar- 
ly because the arbitrator did not call 
for the evidence of the realisations 
made by the defendant to the extent 
of Rs. 50,478.15 and did not even call 
for the technical examiner’s report on 
the basis of which this recovery was 
made. 

8. Before me. the contractor has 
pressed only issue No. 4, On behalf 
of the Union only issue No. 2 was 
argued. 

9. When the matter was before 
the arbitrator, the contractor sub- 
mitted his ‘claims. in their counter- 
claim, the Union made the following 
claim on account of overpayment, It 
was said that after the execution of 
the work the technical examiner had 


ed out that overpayment had been 
made to the contractor. On the basis 


its claim before | the lr E 
these words: - gars z 
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work. — l 
'S1. No. ` Description of detect Qty. Rate Amount Remarks, . 
i, Borrow pits dug at a distance 29347.76 1.72 5047815 * This Qty has been 
CM* CM. ** . 


-~ not exceeding 50 yards in- 
stead of distance not ex- 
ceeding 440 yards as speci- 
fied vide item 4 of Sch, ‘A? 


of CA. 
** ‘A’ SSR rate for Sl. item 4 of Sch, ‘A’ 
in any soil with 440 yds. lead, 


. I. 78 0.98 Ay 

108 255 

8.53/CM 
-509 2% 0.71 


i 4,.24]CM 
tB’ SSR rate for SI, Item 4 of Sch, ‘A? 
fn any soil with'50 yds. lead 


S,I. 78 0.98 Ay 
= 108 1.20 
2.18 | 
- 20% . 0.44 
2.62/CM 
' When SSR rate is 4,24/C v 


When SSR rate ‘is-2.42{GM 


10. The contractor disputed this 
claim of the Union, He contended 
that no recovery could be made from 
him, In reply the Union said that 
under Cl. 67 of the Contract, they 
were entitled to recover any amount 
which had been overpaid and, there- 
fore, the arbitrator is entitled to go 
into this question and order refund. 


11. Under Cl. 67 “the Government 
reserve the right to carry out — a 
technical examination of the works” 
and 


“If as a result of such technical 
examination any overpayment is dis- 
covered in respect of any work done 
by the contractor it shall be re- 
covered by Government from the 
contrator.......... ve 
It cannot, therefore, be disputed that 
under Cl. 67, if as a result of the 
‘technical examination’ any overpay- 
ment is discovered the Government 
has a right to recover it from the 
contractor. l 
- 12. Now comes the point of con- 
flict, In the course of the arbitration 
proceedings, the contractor . requested 


0.71 
1.25 


21.98 


taken from audited 
Final Bill {item 4 of 


(Sch, ‘A’ ** Sea 
Break down as ba. 
low. i 
4,24{CM 

2.82,CM 


Contractor rate is Rs. 4.50/CM 
Contractor rate is Rs. 4.50% 2,4 


naan A 


4,24 
So Rs. 2.78] C.M. 
`$ Excess rate is == 4.50 
2.78 (—) 


1,72 C.M. 


the arbitrator to order the produc- 
tion of the technical examiner’s re- 
port on the basis of which recovery 
of Overpayment was being claimed. 
He also asked for the correspondence 
which ensued on the report of the 
technical examiner between one de- 
partment of the Government and the 
other. This request of the contrac- 
tor was strenuously opposed by the 
Union, The -arbitrator did not make 
any order, He paid little attention to 
the question of production, funda- 
mental though it was, He heard the 
parties. He made his award on Ist 


June, 1973, as I have said, 


13. After the award was made 
the contractor filed the present peti- 
tion. He also requests the Court that 
the Union may be ordered to pro- 
duce in Court the technical examiner's 
report as well as ensuing correspon- 
dence. By order dated 22nd Jan., 
1975 Prithvi Raj, J, directed the Union 
to produce the report of the techni- 
cal examiner but declined: to make an 
order in respect of the inter-depart- 
mental correspondence or notings on 
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the files on the 


were privileged. 


- 14. Now the Union has filed the 
report of the technical examiner 
dated 8th Sept., 1971. The relevant 
part of the report reads as follows:— 

“During site inspection it was no- 
ticed that the borrow pits have been 
dug along channel Nos. 1 and 4 in- 
volving no lead at all. This has re- 
sulted in an unintended benefit to 
the contractor to the extent of Rupees 
2.50 per Cu. M. (i.e. by taking the 
difference of rates quoted for items 
4&1 of Schedule ‘A’).” 


15. Now it is not in dispute that 
the technical examiner’s report dated 
8th September, 1971 was not produc- 
ed by the department before the 
arbitrator. Nor was the contractor 
allowed to inspect the report, With- 
out seeing the report the arbitrator 
made his award, Can such an award 
be upheld? This is the question. 


16. To my mind the technical exa- 
miner’s report was a vital document. 
In order to arrive at a just and fair 
decision it was incumbent on the 
arbitrator to order its production. It 
was a material document. Without 
the report it was not possible to re- 


ground that these 


solve the controversy between the 
department and the — cdntractor. 
Throughout the department's case 


was that they were entitled to make 
a recovery because of the report of 
the technica] examiner under Cl, 67 
of the contract. This was fhe basis 
of the claim. Without the technical 
examiner’s report being produced be- 
fore the arbitrator how could any de- 
cision be reached on the respective 
contentions of the parties? The de- 
partment contended that fhe techni- 
cal examiner has found that overpay- 
ment has been made. The contractor 
on the other hand denied this. The 
least the arbitrator could have done 
was to order its production. The con- 
tractor asked for the report. The Union 
in their counter-claim asserted that 
they were not bound to show the re- 
port to the contractor. In my opin- 
ion this has resulted in grave preju- 
dice to the contractor, Without see- 
ing the report it was not possible to 
defend the counter-claim, The arbi- 
trator had a duty to be fair to the 
parties, Fairness. demanded that he 
should have ordered the document 
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which was the basis of the claim to 
be produced, Any decision arrived 
at on claim No. 2 without looking at 
the report is bound to result in mis- 
carriage of justice. This is 
what was happened in this case. 

17. Under S. 30 (a) of the Arbi- 
tration Act an award is liable to be 
Set aside if the arbitrator has mis- 
conducted himself or the proceedings. 
Misconduct under S. 30 (a) has not 
the connotation of a moral lapse It 
comprises legal misconduct. Where 
the arbitrator refuses to order pro- 
duction of material. documents havy- 
ing a direct bearing on the dis- 
pute between the parties and which 
would have thrown ample light on 
the controversy he is guilty of mis- 
conduct because without the docu- 
ment he cannot come to a just and 
fair. decision. This is what the Sup- 
reme Court has‘held in K. P. Poulose 
v. State of Kerala, AIR 1975 SC 1259. 

18. Counsel for the Union has 
contended that though it is true that 
the report of the technical examiner 
was not produced nc prejudice was 
caused to the contractor as the pur- 
port of the report was set out by the 
department in their letter dated 6th 
June, 1972. In that letter the de- 
partment wrote to the contractor: 


“It may be informed that during 
Technical Examination of above work - 
under condition 67 of LAFW-2249, 
forming part of the Contract Agree- 
meni, it is seen that the borrow pits 
have been dug by you along channel 
Nos. 1 and 4-involving no lead at 
all which actually were required to 
be dug at a distance of 440 yards as 
specified under item 4 of Schedule 
‘A’ of the contract agreement. This 
has resulted to an overpayment to 
the tune of approximately Rs. 50,000/- 
Exact amount of recovery is being 
worked out and shall be intimated to 
you shortly.” 

The exact amount of recovery was 
later on worked out to Rs. 50,478.15. 

19. Both from the technical exa- 
miner’s report as well as the letter — 
dated 6th June, 1972 it will be seen 
that the technical examiner bad 
found that borrow pits had been dug 
along channels Nos. 1 & 4 involving 
no lead at all. This is why he 
thought that “unintended benefit” had 
been given to the contractor. 


exactly > 
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20. In terms of the contract . the 
contractor was bound to remove the 
spoil to: a distance not exceeding 440 
yards, But if he dumps the earth at 
that very place from where he ex- 
cavates it, he cannot get any pay- 
ment, Lead means the distance from 
the point where material is excavat- 
ed to that where it is deposited. But 
in the claim a different position was 
taken. What was said there was “as 
a result of the technical examination 
of the work,-it.-was revealed that 
though as per the contract the claim- 
ant had to bring the earth from the 
borrow pits from a distance not ex- 
ceeding 440 yards but actually at 
site these borrow pits were dug along 
channels involving lesser lead.” 

21. Similarly in para, 2.4 of the 
counter-claim, it was said: 

“Having taken the element of the 
lead of 440 yards in their rate the 
claimant’s statement that even. if the 
lead is less than 440 yards no reco- 
very is due from them does not 
stand to any reasoning.” 


22. The. department thought that 
the contractor was bound to remove 
the spoil to a‘ distance of 440 yards. 
This was also their case before the 


arbitrator where the description of 


‘defect in the work of the contractor 
was given as: that he had dug bor- 
row pits “at a distance not exceed- 
ing 50 yards instead -of a distance 
not exceeding 440 yards.” 

23. The department’s line of rea- 
soning was that if the contractor had 
dug the pits at a distance not ex- 
ceeding 50 yards he was entitled to 
one rate. If he had dug pits at a 
distance of 440 yards he was entitl- 
ed to another rate. The ‘break down’ 
given by the department in their 
claim clearly shows this. But this 
reasoning is clearly opposed. to the 
clause of the contract which says 
that the contractor is entifled to the 
rate of 4.50 for the rough excavation 
in any soil (ordinary or hard) get- 
ting out and removal of spoil to~ a 
distance not exceeding 440 yards, The 
contract provided only one rate.. It 
did not provide for two rates. It was 
open to the contractor to dump the 
earth at any distance from the place 
of excavation and that distance was 
not to exceed 440 yards. It could be 
less than 440 yards, It could: be 50 
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‘is a denial of justice. 


Union of India [Prs, 20-25]. Delhi 235. 


yards -from the place of excavation. 
Simply because the contractor dump- 
ed the earth af a distance of 50 
yards will not be a ground for dis- 
entitling him to the payment of the 
contracted rate of Rs. 4.50. The 
award therefore suffers from this 
error which appears ex facie. `- 


24. From the reading of the coun- 
ter-claim and the technical exami- 
ner’s report it is clear that the arbi- 
trator was guilty of legal miscon- 
duct, All this error has resulted be- 
cause he did not order the produc- 
tion of the report and did not per- 
use it, If the arbitrator had ordered 
the production of the report the con- 


‘ tractor would have been able to per- 


suade him that fhe counter-claim of 
the department ran counter to the 
report of the technical examiner, He 
would baye cleared the confusion 
which arose because of the two dif- 
fering expressions such.as ‘no lead at 
al?’ and ‘lesser lead”. As the report 
was not.made available to the con- 
tractor he was hampered in defend- 
Ing the counter-claim. How could he 
meet the case of the Union? He did 
not know what the technical exami- 
ner had said in his report. The prin- 
ciples of natural justice require that 
a party must know the case he - has 
to meet. Natural justice is nothing 
else but fair play in action. Today 
parties litigate with their cards open 
at the table. It is true that an arbi- 
trator is not bound by the technical 
rules of evidence or court proce- 
dures, But certainly he has a duty 
fo be fair, That duty is laid upon 
everyone who is called upon to de- 
cide -a dispute impartially, Refusal 
to order production of a document 
which is the foundation of the claim 
This is why 
when the matter came before Court 
Prithvi Raj, J. ordered production. 
He rejected the claim of privilege. 


25. The arbitrator’s procedure 


should -not be opposed to natural jus- 


tice. He should perform his func- 
tion in a quasi-judicial manner and 
Should not make a farce of the en- 
quiry before him, But if he does not 
follow the fundamental rule: govern- 
ing judicial procedure he- commits 
misconduct, The word misconduct 
does not involve moral turpitude. It 
is a technical -misconduct. The words 
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|misconducted .the proceedings’. in 
S. 30 mean in the words of Atkin, 
J., ‘such a mishandling of the arbitra- 
tion as is likely to cause some sub- 
stantial miscarriage of justice’, (Wil- 
liams v. Wallis (1914) 2 KB 478). 
One instance of such mishandling is 
this case. 

26. For these reasons I would hold 
that the arbitrator was guilty of legal 
misconduct in awarding a sum of 
Rs. 14,674/- against the contractor. 

27. Counsel for the Union submits 
that there is-no error apparent on the 
face of the record and the award, 
therefore, cannot be impugned. I was 
referred to M/s, Allen Berry & Co. 
Pvt, Ltd. v. Union of India, AIR 1971 
SC 696, Union of India v. Kalinga 
Construction Co, (P) Ltd., AIR 1971 
SC 1646 and N. Chellappan v. Secy., 
Kerala State Electricity Board, AIR 
1975 SC 230. It was said that the 
award is a non-speaking award and 
cannot be set aside as there is no er- 
ror on the face of the award. 

28. In my opinion it is not so 
much a case of apparent error as of 
legal misconduct, Therefore, these 
rulings have no application to the 
facts of this case. The error in the 
award has resulted because of legal 
misconduct. Error there is but it has 
its origin. in misconduct such as to 
Justify setting aside the award. 

29. Counsel then said that no pre- 
judice was caused to the contractor 
by the non-production of the report. 
I cannot accept this. The technical 
‘examiner’s report said one thing. The 
claim was entirely different. It was 
not possible for the contractor to 
contest the claim without the mate- 
rial document being before him. 

30. Lastly counsel contended that 
the arbitrator has not awarded the 
entire sum of Rs, 50,478.50 to the 
Union of India. He has awarded 
only Rs. 14,674/- and, therefore, it is 
not possible to go into the mental 
process of the arbitrator or the rea- 
sons which weighed: with him in 
making the award for a lesser sum 
than that claimed by the Union. This 
argument does not appeal to me As 
I have said it is not a case of appar- 
ent error on the face of the award. 
It is a case of misconduct, Without 
the document it was not possible for 
the claimant to contest the case © 
for the arbitrator to decide it. 
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-aside the award: 


31. For these reasons I’ would set 
in so far as it 
awards Rs.. 14,674/- to the Union of 
India against M/s. Mehta Teja Singh 


& Co. The rest of the award has noti. 


been challenged and is, therefore, 
sustained. The good part of the 
award is severable from the bad. The 
parties are however left to bear their 
own. costs. 

Order accordingly, 
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PRAKASH NARAIN AND 
PRITAM SINGH SAFEER, JS. 


S. B. Lall and another, Petitioners 


v. Registrar of Co-operative’ Societies - 


and another, Respondents. 


Civil Writ No. 1075 of 1976, D/-— 


30-3-1977. 

Delhi Co-operative Societies Act (35 
of 1972), S. 97 (2) (v)—Delhi Co-ope- 
rative Societies Rules (1973), R. 25 (2) 
— Membership — Disability for con- 
tinuance of Retrospective ope- 
ration — Validity — Power of retro- 
spective subordinate legislation — 
Such power must be specifically 
given in the Act — In the absence of 
such power in S. 97, R. 25 (2) is 
ultra vires the Act. 


As there is no comma after the 
word ‘admission’ in S. 97 (2) (v), the 
disability that can be prescribed, by 
a rule framed under the section, to 
the continued membership has to be 
a prospective disability. It cannot 
provide for a disability which did not 
exist previously but by virtue of the 
rule is deemed to exist retrospective- 
ly. The phraseology of 
Sec. 97 (2) has to be read as a con- 
dition to be complied by the existing 
members after the Rules come into 
force. Power to legislate retrospec~ 
tively has been held to exist in legis- 
latures, If the legislature wants 
subordinate legislation to be made 
retrospectively, that power has to be 
specifically given. Since such power 
has not been given by Cl. (v) of sub- 
sec, (2) of Section 97, so far as Cl. (2) 
of Rule 25 has retrospective ` effect, 


itis ultra vires the rule-making 
power postulated by Sec, 97. ILR 
(1974) 2 Delhi 684, Dist. (Para 11) 
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¥ 


Cl. v) of © 


1977... 


Cases’ Referred: . 
ILR (1974). 2 Delhi. 684 


A. R. Lal, for Petitioners; “Vv. P. 
Nanda, for- Respondents. _ 
- PRAKASH NARAIN, J.-—- This 


petition under Art. 226 of the Con- 
stitution of India raises 
question, namely, whether. R. 25 or 
any -of its sub-rules of the Delhi Co- 
operative Sociéties. Rules, 1973, is 
ultra vires the rule-making power 
postulated by S. 97 of the Delhi Co- 

operative Societies Act, 1972. 

2. The facts material. for the pur- 
poses of this case are as stated’ here- 
inafter. 
= 3. Petitioner No, Í, S. B. Lall, 
claims himself to be a member of 
petitioner No. 2, which is a housing 
society registered as a Co-operative 
Society under the relevant law. This 
Society was incorporated in 1950 hav- 
ing been registered under the `Bom- 


\ 


bay Co-operative Societies Act, 1925, - 


as applicable to the Union Territory 
of Delhi, on Dee, 9, 1950, In the 
middle of 1951, the Society acquired, 
by purchase, land in Mohammadpur 
Munirka, a revenue estate in the 
Union Territory of Delhi, A portion 
of- the land acquired by petitioner 
No, 2 was notified: for acquisition 
_ under the Land Acquisition Act, 1894. 
The Notification under S. 4 of the 
said Act was issued in 1957. Peti- 
tioner No. 2 started litigation ques- 
tioning the validity and tenability of 
the said acquisition, Inasmuch as 
this litigation was taking time to be 
concluded and so the development of 
the land and allocation of the plots 
were held up, the first petitioner 
who was in urgent need to construct 
a dwelling house for himself on ac- 
count of his impending retirement 
from service, acquired some land in 
Kailash Colony and built a house 
thereon in 1962. The civil suit filed 
by petitioner No. 2 was decided on 
March 31, 1965. The judgment and 
decree of the civil court struck down 
the acquisition of the land. belonging 
to petitioner No, 2. An appeal was 
preferred to the District Judge, 
Delhi, against the judgment and de- 
cree of the trial Court but the -same 
was dismissed on Nov. 19, 1968. On 



























held the trial Court’s judgment and 
decree by its judgment of July . 21, 


oS. B. Lall v, Registrar, Co:-op. Societies’ 
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1973 were also promulgated 


only. one, 


i express provisions of this Act, 


further appeal the High ‘Court up. 
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1972. On .April:.2, 1973, the- Delhi. 
Co-operative Societies Act 35 of 1972, 
came into force. On the same date 
the Delhi Co-operative Societies Eo 
and- 
came into force. The effect of the 
coming into force of the said Rules 
is that petitioner No. 1 has ceased to 
be a member of petitioner No. 2 and 
thus would not be entitled to allot- 
ment of a plot of land in. the hous- 
Ne colony developed by — petitioner 

o, 2. 

4. It is a common ground that no 
disqualification attached to the peti- 


.tioners in either having the first peti- 


tioner as a member of the. sscond .. 
petitioner or allotting land to him 


-under the -Bombay Co-operative So- 


cieties Act and the Rules framed 
thereunder. Therefore, we are only 
concerned with the relevant provi- 
sions of Act No, 35 of 1972 and the 
Rules of 1973. 

5. Section 1 of Act No. 35 of 1972, 
states inter alia, that it extencés to 
the whole Union Territory of Delhi. 
Clause (p) to S. 2 of the said Act de-- 
fines “rules” to mean the rules 
made under the Act. “Section $2. of 
Act No. 35 of 1972 lays down that 
every Society existing on 'the date of 
enforcement of the Act which has 
been registered under the Co-opera- 
tive Credit Societies Act, 1904, or 
under the Co-operative Societies Act, 
1912, or under the Bom. Co-operative 
Societies Act, 1925, as in forcein the 
Union - territory of Delhi, shall be 
deemed to be registered under the 
corresponding: provisions of this Act, 
and its bye-laws shall, so far as the 
same are not inconsistent ` witk the 
con- 
tinue in force until altered or res- 
cinded. Therefore, petitioner No. 2 
became a society registered under - 
Act No. 35 of 1972, Section 97 of 
the Act gives powers to the Lt..Gov- 
ernor, Delhi, to make Rules inter 
alia, to provide as mentioned in 
Cl. (v), “the conditions to be compli- 
ed with by persons applying for ad- 
mission or admitted as members, for 
the election and admission of mem- 
bers, and for the payment to be made 
and the interest to be. acquirec þe- 
fore the exercise of the right of mem- 
bership.” 

6 In exercise of the powers con- 
ferred by 5. 97 of Act. NO. 22 of 1972, 


a 
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the Lt, Governor of Delh: framed 
the Delhi Co-operative Societies Rules 
1973. These also came into force, 
as noticed earlier, on Apri. 2. 1973. 
Rule 25 of the said Rules reads as 
under:—— 

29. “Disqualifications for 
ship. 

(1) No person shall be eligible for 
admission as a member of a eo-ope- 
rative society, if he— 

(a) has applied to be adjudiceted an 
insolvent or is an undischarged insol- 
vent; or 

(b) has been sentenced for any of- 


M=2mber- 


fence other than an offence of a poli-. 


tical character or an offence not in- 
‘volving moral turpitude and dis- 
honesty and a period of five years 
has not elapsed from the date of ex- 
piry of the sentence; or 

(c) in the case of membership of a 
- housing society; 

(i) he owns a residentiai house or 
a plot of land for the construction of 
a residential house in any cf the 
approved or unapproved colonies or 
Other localities in the Union Territory 
of Delhi, in his own name or in the 
name of his spouse or any of his de- 
pendent children, on lease-hold or 
free-hold basis; 


(ii) he deals in purchase or sale of 
immovable property either as prin- 
cipal or as agent in the Union Terri- 
tory of Delhi; or 

(iii) he or his spouse or any of his 
dependent children is a member of 
any other housing society except 
ee permitted by the Regis- 
rar. 


(2) Notwithstanding anything ` con- 
tained in the rules or the bye2-laws 
of the Co-operative Society, if a 
member becomes, or has already be- 
- come subject to any disqualifications 
specified in sub-rule (1), he shall be 
deemed to have ceased to be a mem- 
ber from the date when the disqua- 
lifications were incurred. 


(3) A member who ceases to be a 
member of a co-operative society 
under sub-rule (2), shall not be en- 
titled to exercise rights of member- 
ships or incur liability as member 
With effect from the date referred to 
in sub-rule (2) but as from the date 
he becomes a creditor of the co-ope- 
rative society in respect of the 
amount due to him on account of 
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paid-up share capital, deposit, cost of 
land deposited or any other amount 
paid by him to the co-operative so- 
ciety as its member. As from the 
date of his ceasing to be a member. 
of the society under sub-rule (2), the 
amount standing tc his credit shall 
be paid to him by the co-operative 
society forthwith and when the co- 
Operative society is already under 
liquidation, the amount due to him 
will be credited as a debt to a third 
party from the co-operative society. 
(4) If any question as to whether 
a member has incurred any of the 
disqualifications referred to in sub- 
rule (1) arises, it shall be referred to 
the Registrar for decision. His deci- 
Sion shall be final and binding .on_ 
all concerned. The power of the Re- 
gistrar under this rule shall not be 
delegated to any other person ap- 
pointed to assist the Registrar.” 


T. The present challenge is res- 
tricted to Clauses (2) and (3) of Rule 
20, It is submitted that these clauses 
of Rule 25 are ultra. vires Sec. 97 (v) 
of Act No. 35 of 1972, for two rea- 
sons, namely: 


(a) the impugned clauses have re- 
trospective effect and provide forthe 
existing members to cease to be mem- 
bers which is not warranted by the 
legislative powers under S., 97 (v) of 
the Act; and 


(b) Cis. (2) and (3) have been fram- 

ed in the exercise of legislative 
powers which could be exercised only 
by the legislature particularly, when 
S. 97 (v) of the Act does not lay 
down any policy which circumscribes 
or places any limitations on the am- 
bit and scope of subordinate legisla- 
tion. 
That, vis-a-vis the: existing co-opera- . 
tive society and its members, Cls. (2) 
and (3) of R, 25 have. retrospective 
effect, is not in dispute, The ques- 
tion is whether’ it is beyond the scope 
of rule-making power postulated by 
S. 97 (v) of the said Act. 


The precise question which has 
been raised in the present case it is 
Said, came up for consideration in 
Prof, Balraj Madhok v. Registrar of 
Co-operative Societizs (ILR (1974) 2 
Delhi 684) where it was held that 
legislative intention gleaned from the 
rule-making power is that in the 
Union Territory of Delhi 













a person 
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already having a dwelling house 
should not have a second dwelling 
house by becoming a member of a 
housing society, The validity. of the 
-rule, it is claimed, was upheld, The 
respondents relied on this decision to 
defeat the petition that has been pre- 
ferred. Learned counsel for the peti- 
tioners, however, urged that the de- 
cision in the case of Prof. Balraj 
Madhok (supra) is distinguishable and 
submitted that the precise question 
raised by him was not before the 
bench. It will, therefore, be proper 
to notice the facts and the ratio of 
the decision in some detail. 


8. The petitioners in that case be- 
came members cf a housing society 
cwhich was registered under the Bom- 
bay Co-operative Societies Act, 1925. 
The Co-operative Society. adopted its 
bye-laws which were later replaced 
by the new bye-laws. The relevant 
bye-laws in 1968 were: 

5 (i) (e):— “Any person shall be 
eligible to be a member of the so- 
ciety provided............ he or his wife 
(she or her husband in case of a 
woman) or any of his/her dependents 
does not own a dwelling house in 
Delhi.” 


3 (vii):— A person ceases ‘to be a 
member ...........- on undertaking the 
business of purchase and sale of 
houses or land for construction of 
houses either directly or indirectly 
or on purchasing a house or a plot 
of land for construction of house 






















either in his own name or in the 
name of any of his dependents 
through any other source and the 


member shall, within one month of 
his undertaking the said business or 
purchase of a house or. a plot of 
os shall. inform the society about 
t 1s np 


9. The seiionen complained that 
the Registrar and the Assistant Re- 
gistrar, Co-operative Societies, Delhi 
Administration, had on the strength 
of these bye laws treated the peti- 
tioners as having ceased to be mém- 
bers of the housing society. The peti- 
tioners did not deny that they had 
houses in Delhi but they contended 
that they were nevertheless entitled 
to become members of the society 
under the bye-laws of 1959 and that 
he bye-laws of 1968 had no retro- 
pective application so as to deprive 
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them of their membership, The main 


relief prayed for by the. petitioners 


was for a declaration. that they con- 


- tinued to be members of the housing 


society and for the quashing of the 
action of the Registrar and Assistant 
Registrar of Co-operative Societies, 
treating them as non-members. 
Though the writ petition was filed on 
August 2, 1973, the petitioners did 
not refer to the fact of the coming 
into force of the Delhi Co-operative 
Societies Act, 1972 and the Delhi Co- 
operative Societies Rules, 1973. It was 
in this background that the matter 
was heard, Construing the term 
“eligible to be a member” used in 
bye-law No. 5 (i) of this housing so- 
ciety, it was observed that “the verb 


“be” has two meanings, namely, (a) 


to exist and (b) to become. The for- 
mer refers to the existence of state 
of affairs in praesenti while the lat- 
ter refers to the coming into exis- 
tence of a new state of affairs.” The 
effect of coming into existence of Act 
No. 35 of 1972 and the Rules of 1973 
was dilated upon. It was held that 
the housing society must be deemed 
to be registered under S, 9 of Act 
No. 35 of -1972, and so its bye-laws 
could not be contrary to the provi- 
sions of the Act and the Rules made 
thereunder, In that context it was — 
Observed that if bye-law 5 (i) was 
applicable only to the admission of 
new members then the said bye-law 
continued in force only upto April 2, 
1973, Rule 25 (1) was noticed and it 
was mentioned that it disqualifies a 
person from becoming a member if 
he owns a residential house or plot of 
land in Delhi. This rule, it was held, 
was framed under S. 97 (2) (v) which 
expressly empowers the framing of 
rules which would affect not only 
persons applying for admission but 
also persons who were admitted as 
members already. Observing that 
the same power to affect the mem- 
bership of persons who have already 
become members by the making of 
rules was also given by S..71 (2) (d) 
of the Bombay Co-operative Societies 
Act, 1925; it was held that the legis- 
lative intention underlying the rule 
making sections of both these statu- 
tes, i.e., Acts of 1925 and of 1972, 
was the same, Old bye-law 5 (i) (v) 
was held to have ceased its effect in 
1972, as it was inconsistent with 
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R. 25 (2). It seems the Bench was 
more concerned ‘with the bye-laws of 
the. society than the validity of Rule 
25 (2), and we are in agreement with 
the learned counsel for the petitioner 
that the Bench did not consider the 
question as to whether R. 25 {2) was 
ultra vires S. 97 (2) (v) of Act No. 35 
of 1972. 

10. Section 97 (2) (v) of Act No. 
35 of 1972 reads as under:— 

“97 (2): In particular, and without 
prejudice to the generality of the 
foregoing power, such rules may pro- 
vide for all or any of the following 
matters namely:— 


(v) the conditions to be camplied 
with by persons applying for admis- 
sion or admitted as members, for 
the election and admission of mem- 
bers, and for the payment to be 
made and the interest to be acquir- 
ed before the exercise of the right of 
membership.” 

11. Reading S. 97 (2)-(v) if one 
puts a comma after the word ‘admis- 


Sion’ one can say that a fourth cate-- 


gory of persons is also created, name- 


ly, those who were already members. 


on the day when the rules came 
into force, As it is, we do nct find 
that there is any comma. So, the dis- 
ability that can be prescribed by- a 
rule framed under the section to the 
continued membership has to be a 
prospective disability. It cannct pro- 
vide for a disability which did not 
exist previously but by virtue of the 
rule is deemed to exist retrosp2ctive- 


ly. The phraseology of Cl, (v) of . 


sub-s. (2) of S. 97 of Act, 1972, has 
to be read as a condition to be com- 
plied with by the existing members 
after the Rules come into force. 
Power to legislate retrospectively has 
been held to exist in legislatures, If 
the legislature wants subordinate 
legislation to be made retrospective- 
lly, that power has to be specifically 
given. In our view, this power has 
not been given by Cl. (v) of sub-sec- 
tion (2) of S. 97 of the said Act. 
Therefore, so far as Cl. (2) of R. 25 
has retrospective effect, it must be 
held to be ultra vires the rule mak- 
ing power postulated by See, 97 of 
Act No, 35 of 1972. 

` 12. The view that we have taken 


above makes it unnecessary for us 


A-I. R., 


to dilate .on the other aspects urged 
by the learned counsel for. the peti- 
tioners. 


13. We, therefore, accept this peti- 
tion and declare that Cl. (2) of R. 25 
of the Delhi Co-operative Societies 
Rules, 1973, and in consequence 
Cl. -(3) of the said rule are ultra vires 
S. 97 (2) (v) of Act No. 35 of 1972. 
Inasmuch as the said rule has been 
struck down by us, we issue a man- 
damus against the respondents ` res- 
training them from enforcing the 
rule that has been struck down by 
us. 

14. In the circumstances of the 
case, we leave the parties to bear 
their own costs. 

Petition allowed.- 
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Gandhi Harijan Ucchtar Madhymik 
Vidyalaya and others, Petitioners v. 
Director of Education, Delhi Admin- 
ee Delhi and others, Respon- 
ents, 


Civil Writ No, 1140 of 1975 and 
Civil Misc Nos. 339, 921, 935, 936, 975, . 
941, 986, 987, 1301, 1474, 1538 of 1976 
E Cr. O. No. 36 of 1976, D/- 17-5- 

TI 


(A) Constitution of India, Art. 30 
— Minority — Arya Samaj cannot 
be considered a minority — Hence. 
institutions established by it would 
not qualify for the protection under 
Art, 30. AIR 1976 Delhi 207, Foll. 

(Para 5) 

(B) Delhi School Education Act (18° 
of 1973), S. 20 — Taking over the 
management of school — Show cause 
notice to the management of school— 
When to be issued — Considerations. 
(Constitution of India, Art. 226), 

In a system governed by the Rule 
of Law every executive action, to be 
valid must not only conform to the 
constitutional or statutory constraints 
but also be bona fide, just and fair. 
A mala fide executive action has no 
de jure existence. It is well settled 
that the State take over of the mana- 
gement of an educational institu- 
tion, run by an individual or a so- 
ciety, is a matter of considerable im- 
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portance, ‘There are many facets to 
a take over measure, It divests the 
individual or the society of the right 
to manage the institution, which the 
«individual or the society had esta- 
blished,. and to that extent, therefore, 
interferes with individual or institu- 
tional rights. A take over of manage- 
ment may also involve temporary or 
partial deprivation of the right to 
hold property and the individual or 
the institution concerned may, as a re- 
sult of the take over of the manage- 
ment, be deprived of the possession 
of the property, that may’ belong to 
such an individual or institution, In 
that sense, therefore, the: take over 
may attract the fundamental right to 
„bold property. A take over of manage- 
ment would also involve a conflict 
between individual or institutional in- 
terest on the one hand, and public 
interest, which is sought to be serv- 
ed by the take over, on the other. 
There is the imperative need to ba- 
lance the two requirements. There 
are various aspects of the property of 
a take over, apart from the constitu- 
tional or legal requirements to which 
such a measure must conform, It is 
beyond doubt that the affairs of an 
educational institution must be con- 
ducted in accordance with law, so as 
to be conducive to the development 
of education, an object that the ins- 
titution is supposed to serve, While 
it ig not possible to put the condi- 
tions which may justify a take over 
of a management in the strait-jac- 
ket of a judicially evolved definition, 
there could be no doubt that the 
take over of a management of an 
‘institution would, ordinarily, be re- 
sorted to where other measures to 
deal with the affairs of an institu- 
tion, complained of, have failed to 
achieve the desired result, There are 
various interests involved in an edu- 
cational institution, There is the le- 









































of the institution. 
There are the claims of the staff, the 
ecurity’ of their tenure and proper 
onditions of works. There is the 
nterest of the students, as indeed the 
verriding requirements of public in- 
erest. In any conflict between the 
anagement of an educational insti- 
ution and the dissident staff it is 
ecessary, as well as desirable, to 
trike a reasonable balance between 
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the requirement of discipline, on the 
one hand, ‘and the need of a machi- 


nery for the redressal of grievance 
of. the staff, on the other, (Para 12) 
In considering the various ques- 


tions that arise in the proceedings 
for the take over of the management 
of the institution, the Administrator | 
would keep all these considerations in 
view and .would bring to bear inde- 
pendent and fresh thinking on the 
material on. record, and the further 
material that may be placed before 
him by the various interests and 
take a decision after giving the 
management, the teachers and others, 
who may be interested a reasonable 
opportunity of being heard. If the 
Administrator decides to order an 
inquiry into the affairs of the insti- 
tution the inquiry should be, as far 
as possible, entrusted to an autho- 
rity, which would inspire confidence 
of all the interests concerned, and no 
person in authority, who had occa- 
sion to deal with the matter before, 
would be associated with the inquiry 
or the process of decision making, 


(Para 12) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 207 5 


S. N. Marwaha with A. K. Mar- 
waha, for Petitioners; B. N, Lokur 
Sr, Advocate with B. Dutta, J. L. 
Saxena and Rishi Kesh, (for Nos. 1 
and 2); Madan Bhatia with Mahesh- 


war Dayal and Wazir Singh, for 
other Respondents, 
. ORDER:— This petition, under 


Arts. 226/227 of the Constitution of | 
India, By Gandhi Harijan Ucchatar 

Madhyamik Vidyalaya, its ° Principal, 
and certain others, including the Pre- 
sident of its Managing Committee, is 
directed against certain orders and 
directions ofthe Directorate of Educa- 
tion with regard to the management 
of the School and a notice from the 
Administrator of the Union Territory 
of Delhi requiring the Manager of 
the school to show cause why ` the 
Management of the school be not 
taken over under Section 20 of the 
Delhi Schoo] Education Act, 1973 (for 
short, ‘the Act). i 


2. According to the petitioners, the 
school was started in the year 1965 
by the Gandhi Harijan Shiksha Sabha, 
a society registered under the Socie- 


F 
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ties Registration Act, asa Middle 
School, with the object of imparting 
“knowledge of vedic and Arya Samaj 
text as laid down by its founder 
Maharishi Daya Nand Ji who had 
been the Pioneer for the cause of up- 
lift of untouchability in India in 
Hindu society.” It is claimed that in- 
ter alia, on account of the untiring 
efforts and work of Shri Ranjit 
Singh, who has been the Principal of 
the school since its inception, the 
institution has grown from strength 
to strength over the years and had 
become by the year 1975, when the 
- petition was filed, a Higher Secon- 
dary School, having on its rolls 3500 
students and a staff of 146 teachers, 
housed in a building of its own con- 
sisting of over 50 rooms intwo floors 
in an area of about 7000 sq. yds. ac- 
quired and put up with public help 
without any assistance from govern- 
ment. It is a co-educational institu- 
tion and works in two snifts. It is 
further claimed that throughout this 
period the school was considered 
among the best run schools in Delhi, 
with excellent results and the mana- 
gement of the school had been 
the recipient of commendations and 
appreciation on a number of occa- 
sions from the educational authori- 
ties. According to the petitioners, 
Since the enforcement of the Act, 
there has been undue interference in 
the management and administration 
of the school by the Directorate of 
Education, which had its genesis in 
the jealousies that the successful 
management and growth of the school 
© by the efforts of the Prinripal had 
generated and, in particular, the 
machinations of a local social worker, 
Shri Ram Chander Kardam, who had 
openly aspired to the memtership of 
the Managing Committee of the school. 
According to the petitioners, the re- 
sistance of the management to the in- 
clusion of Shri Kardam into the 
Managing Committee has been the 
cause of hostility by the Directorate 
of Education towards the manage- 
ment of the school, which inspired 
public agitation against the manage- 
ment and, in particular, against the 
Principal and disaffection amongst a 
section of the teaching staff, which 
have since taken an ugly turn þe- 
cause of the support that the ele- 
ments hostile to the - management 


Gandhi H. U. M. Vidyalaya v. Director of Edn. ALR, 


have been able to enlist on account 
of the influente of Shri Kardam over’ 
the then Chief Executive Councillor, 
who also held the education portfolio, 
and the officers of the Directorate of. 
Education. It is further alleged that 
the hostile ‘attitude of the dissident 
teachers is partly attributable to the 
fact that they were acting umder the 
influence of a political party, which 
during the materiel] period, was sup- 
porting the political party then in 
power in the Union Territory of 
Deihi and at the Centre, According to 
the petitioners, the interference with 
the management of the schoo] and 
its threatened take over by the Ad- 
ministration is mot only mala fide, 
actuated by political considerations, 
but is also violative of the funda-> 
mental ‘right of the Society and the 
school enshrined in Art. 30 of the 
Constitution of India on the growd 
that the Society and the school are 
minority institutiens, having heen 
established by the Arya Samaj, a te- 
ligious minority, for the benefit of 
the Scheduled Castes and the other 
backward classes constituting an eco- 
nomic minority, After the internal 
emergency was withdrawn the peti- 
tioners also; sought the protection of 
Art. 19 of the Constitution of india 
in that the threatened take over 
would militate against the fumdamen- 
tal right of the Seciety to hold its 
property. Article 14 was also press- 
ed into service on the ground that 
the threatened action smacked of hos- 
tile discrimination in that it was an 
arbitrary executive action. The eon- 
stitutionality of certain provisions of 
the Act and the Rules framed there- 
ander was also brought within the 
sweep of the challenge. 






































3. The petition was vehementi 
opposed on behalf of the Administra- 
tion and the allegations of mala fide 
and the minority character of the in 
stitution, inter alia, were denied, Dur 
ing the pendency of the proceeding 
the dissident members of tthe staff 
apparently intensified their agitatio 
against the Principal and in their ef 
fort to remove him from the manage 


be impleaded as respondents, inte 
alia, on the ground that they wer 
vitally interested im the prope 
management of the school and wer 
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being -victimised by the present 
management. A large number of 
teachers were, therefore, impleaded 
as, respondents with a view to pro- 
-tect their interests Gandhi- Hari- 
jam Sewak Samaj, a society, said to 
have beem registered under the So- 
cieties Registration Act and which 


staked a claim to having established 


the aforesaid school, was also allow- 
ed to participate im the proceedings 
at its request. The petition was also 
opposed by the dissident teachers an 
the said society. ` 
4. L have heard lIearned counsel 
for the parties at great Tength not 
only on the various. questions in con- 
troversy between the parties but also 
cas to the course of events since the 
inception of the school Ieading, and 
the causes that. may have contribut- 
ed, to the present, state of confronta- 
tion between the management of the 
school and a section of the teaching 
staff, as. indeed, the conflict between 
the management of the school and 
the authorities. 


© 5. The principal question that the 
| petitioners ratse relates to the cha- 
racter of the society or the school 
as a minority institution established 























‘the Harijans and other backward 
classes and the consequential: Consti- 
tutional protection that. iH claims 
under Article 30 of the Constitution 
of India, including the right to 
manage and conduct its affairs, It is 
apparently an account of this con- 
tentiom that Rule had. been issued in 
the petition, as indeed in a large 
‘number of other petitions, involv- 
ing a similar question. The ques- 
tion was agitated before me but 
it was agreed that, so far as this 


settled by a Division Bench of this 
Court by am order of Nov. 17, 1975, 
in C. W. 334/74 (reported in AIR 1976 
Delhi 207) im which this Court, inter 
alia, rulled that Arya Samaj could 
wot be considered a minority and the 


by the Arya Samaj for the uplift of 


Court is concerned, the matter was. 


res integra as the matter was taken 
to the Supreme Court and now forms 
subject-matter of an appeal. In view 
however, of the decision of the Divi- 
sion Bench this contention cannot 
prevail at this stage and must, there- 
fore, fail pa 


6. On behalf of the dissident tea- 
chers a contention was raised that 
even if the institutions set up by the 
Arya Samaj were to qualify for the 
constitutional protection the peti- 
fioners could not avail of it in that 
in the first place, the Society, which 
is said to have established the school, 
was not: the petitioner and had not 
claimed any relief and secondly, be- 
cause the material on record would 
not support the claim that the So- 
clety or the school had ever been 
established by the Arya Samaj. It 
was further contended that the mere 
object to impart education to the 
members of the Scheduled Caste 
and backward classes would be in- 
sufficient to attract the - aforesaid 
constitutional provision. By C., M. 
1538/76 the Gandhi Harijan Shiksha 
Sabha was sought to be impleaded as 
. a co-petitioner at the fag-end of the 
hearing of the petition with a view 
to fide over the difficulty. There is, 
however, nothing in the application 
Or in the other material on record 
which may support the claim - that 
the institution had at any stage 
_ been established by-the Arya Samaj 
Or any group of persons claiming to 
believe in its tenets. The constitu- 


tional protection would not, there- 
fore,.be available to the institution 


in any event and the claim to it 


must fail on that account as well. 


7. One of the other contentions, 
which is based on an equally impres- 
sive constitutional edifice, is as to 
the vires of certain provisions of the 
‘Act and the Rules framed there- 
under. But here again the petitioners 
were’ considerably handicapped be- 
cause of the decision of this Court 
upholding the constitutional validity 
of most of these provisions, No at- 
tempt was made to assail the provi- 
sions other than those which have 
already been upheld by this Court. 

8. Ordinarily, the major premise 
on which the petition was based 
having thus virtually disappeared 
with. the pronouncement of this Court 


+ 
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On the rea} questions in controversy. 
I would have accepted the conten- 


tion of the Administration, as indeed. 


the dissident teachers, to dismiss the 
petition at an earlier stage of the 
Proceedings leaving the petitioners 
free to pursue the matter, either in 
the Supreme Court or before the 
Administrator, in the course of the 
proceedings arising out of the im- 
peached notice. However, I cesisted 
from following such a course because 
of two very weighty reasons. In the 
first instance, it appeared to me that 
there was substance in the grievance 
of the petitioners that, even though 
the petitioners were under a notice 
threatening a take over of the 
management of the school, the ‘peti- 
tioners were being denied a reason- 
able opportunity to inspect the offi- 
cial records relating to the earlier 
enquiries into somewhat similar al- 
legations which formed basis of the 
impugned notice and reports of in- 
spection of the school, which alleged- 
ly belied the allegations, It was not 
disputed on behalf of the Administra- 
tion that there were occasions inthe 
past in which some of the allega- 
tions, said to form the basis cf the 
take over notice, had been erquired 
into by various inspection teams and/ 
or enquiry committees and the alle- 
gations had either been proved to be 
false or remained unsubstantiated for 
want of material. I felt that unless 
the petitioners were allowed a rea- 
sonable opportunity of inspecting the 
records it would be a denial of a rea- 
sonable opportunity to the petitioner 
of being- heard, Secondly, the peti- 
tioners had made serious allegations 
that the move for the take over of 
-the management of the school’ was 
not based on any bong fide acminis- 


trative necessity or any objective as- 


sessment of the affairs of the school, 
but was wholly mala fide in so far 
as it had been engineered by Shri 
Kardam for purely personal ends, 
through his political influence on 
the then Chief Executive Councillor 
of Delhi, in collusion with the dissi- 
dent teachers who were acting as in- 
struments of a political party which 
had, at the relevant time, been sup- 
porting the policies of the, party 
then in power in the Union Territory 
of Delhi and that the decision to 


take over had virtually been taken 


_which were 


and the impugned notice and the in- 
quiry pursuant to it was intended to 
be a mere eye-wash. That the take 
over decision was tainted with mala 
fide was also sought to be supported 
with reference to the admitted fact 
that on more than one occasion in 
the past some of the allegations, 
sought to justify the 
take over, had been enquired into 
but the enquiry had proved abortive. 


§ During the pendency of the 
petition the petitioners have been 
able, on account of the intervention 
of this Court, to make an exhaustive 
inspection of the records relating to 
the previous inspections and enqui- 


-rles and had the necessary opportu- 


nity to make out copies of the rele-: 
vant records. One of the grievan- 
ces of the petitioners that they would 
not be able to effectively place their 
point of view before the Administra- 
tor would seem to have thus disap- 
peared. The petitioners were, there- 
fore, willing to submit to an impar- 
tial enquiry into the affairs of the 
school, as indeed, the conduct of dis- 
sident teachers. The dissident teachers 
were also willing to submit to any 
such enquiry, Counsel for the Admin- 
istration was, however, unable to 
persuade the Administration to. have 
either a judicial enquiry or an im- 
partial enquiry by any person who 
would not be under the influence of 
the Administration, particularly the 
then Chief Executive Councillor. 


16. On a perusal of the bulky re- 
cords of the petition and in- the 
course of hearing of elaborate argu- 
ments on behalf of the various par- 
ties it prima facie appears that, ir- 
respective of the fact whether the 
school was established by any society 
or had a duly constituted managing 
committee, the management of the 
school has, by and large, over the 
years been more or less a one-man 
affair in that the Principal of the 
school, who appeared to be both 
energetic and but also its sole builder 
and benefactor (sic), It has almost 
been 2 common case of the partie 
that he has been managing the af 
fairs of the school almost exclusive 
ly, including collection of funds, re 
cruitment of teachers and had ap 
parently, because of this concentra: 
tion of power, become unpopula 
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among a section of the teaching staff, 
which made him, as indeed the school 
a subject-matter of not only public 
controversy but also brought them 
‘Into conflict with the educational 


authorities. Prima facie, it also ap- 
peared that the school had, by and 
large, a smooth course until Shri 


Kardam started evincing interest in 
its affairs and almost openly aspired 
to the membership of its managing 
committee, either for personal pro- 
jection or with a view to ensure the 
participation of local population with 
the administration of the school. 
That his desire was blessed and sup- 
ported by the then Chief Executive 
Councillor is amply borne out by 
the records although I could not 
hazard any opinion as to the reason 
why he was able to enlist his sup- 
port, There is considerable force in 
the contention that the attitude of 
the Chief Executive Councillor, as 
indeed of the dissident teachers, may 
have some political motivation al- 
though it is difficult to altoge- 
ther exclude the possibility that 
the hostile attitude of the Admin- 
istration and a section of the staff 
may have been occasioned either hy 
the concentration of power in the 
hands of the principal or the use of 
the unconventional methods adopted 
by him in the management of the 
school or perhaps because of the oft 
repeated allegations of collection of 
funds without accounts, arbitrary 
manner of dealing with the staff, 
lack of control by the managing 
Committee and the further allegation 
that contribution for the school was 
extorted out of the prospective mem- 
bers of the staff and the existing staff 
was compelled to execute receipts 
for larger amounts than were paid to 
them by way of salary, probably with 
a view to generate sufficient funds to 
meet the deficit, which a recognised 
school was bound to provide, 


11. Ordinarily, where mala fides 
are attributed to executive action 
and there is material which may 
justify an investigation, this Court 
would be inclined, as indeed 
bound, to go into the matter and, if 
necessary, even strike down a notice 
which merely requires the manage- 
ment -of a school to show cause 
against a possible take over. I do 
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not, however, propose to adopt this 
course or even to comment on what, 
on the examination so far made of 
the material, appears to me to be the 
true position because the extensive 
inspection of records allowed to the 
petitioners under the auspices of this 
Court during the pendency of the 
petition and the recent political chan- 
ges and the administrative changes in 
consequence thereof, to my mind, 
have made a qualitative difference in 
the context in which the petitioners 
had a justifiable apprehension that a 
fair hearing or an impartial and ob- 
jective considertion of the question of 
take over would be denied to the 
petitioners. Learned counsel for the 
petitioners made no attempt to con- 
ceal his jubilation on the recent poli- 
tical changes and even hinted, on 
more than one occasion, that as a re- 
sult of these changes, and the fur- 
ther changes that, he thought, were 
bound to follow, a withdrawal of the 
notice was perhaps around the cor- 
ner, even though the likelihood of 
the reversal of the attitude of the 
Administration, in the matter of” 
take over of the school in larger pub- 
lic interest, was not shared on be- 
half of the dissident teachers. In view, 
therefore, of the fact that the major 
objection of the petitioners, that they 
were being prevented from inspect- 
ing the relevant official records has 
almost disappeared and the counsel 
for the petitioners has had an exten- 
sive opportunity to inspect the records 
and the further.fact that, in view of 
the recent political and administra- 
tive changes, it would be possik'e for 
the Administration to bring to bear 
an independent, impartial and fresh 
thinking on the material on record 
and the further material that may be 
placed before the authorities by 
the petitioners as indeed the tea- 
chers and aly} others who may 
be interested in the proper mana- 
school, it is un- 
necessary for this Court to inter- 
fere at this stage, leaving the peti- 
tioners free to seek their legal reme- 
dies should and adverse order be 
made by the Administrator. 


12. In a system governed by the 
Rule of Law every executive action, 
to be valid must not only conform to 
the constitutional or statutory con- 
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straints but also be bona fide, just 
and fair. A mala fide executive ac- 
tion has no de jure existence, It is 
well settled that the State take over 
of the management of an educational 
institution, run by an individual or a 
society is a matter of considerable 
Importance, There are many facets 
to a take over measure. It divests 
the imdividual or the society of the 
right to manage the institution, which 
the individual or the society had 
established, and to that extent, there- 
fore, interferes with individual or in- 
stitutional rights. A take over of 
Management may also involve tem- 
porary or partial deprivation of the 
right to hold property and the indivi- 
dual or the institution concerned 
may, as a result of the take over of 
the management, be deprived of the 
possession of the property, that may 
belong to such an individual or in- 
stitution. In that sense, therefore, 
the take over may attract the fun- 
damental right to hold property, A 
take over of management would also 
involve a conflict between individual 
or institutional interest on the one 
hand, and publie interest, whick is 
sought to be served by the take over, 
on the other. There is the imperétive 
need to balance the two require- 
ments. There are various aspects of 
the propriety of a take over, apart 
from the constitutional or legal re- 
quirements to which such a measure 
must conform, It is beyond doubt 
that the affairs of an educational in- 
stitution must be conducted in ac- 
cordance with law: and the require- 
ments of propriety so as to be 
conducive to the development of edu- 
tion, an object that the institution is 
supposed to serve. While it is not 
possible to put the conditions wich 
may justify a take over of a mana- 
sement in the strait-jacket of a 
judicially evolved definition. there 
could be no doubt that the take over 
of a management of an institution 
would, ordinarily, be resorted to 
where other measures to deal with 
the affairs of an institution. complain- 
ed of, have failed to achieve the de- 
sired result. There are various. in- 
terests involved in an educational in- 
stitution. There is the legal right of 
the management to conduct the af- 
fairs of the institution. There are the 
Claims of the staff, the security of 


work, There is the interest of the 
students, as indeed the overriding re- 
quirements of public interest. In any 
conflict between the management of 
an educational institution and the 
dissident staff it is necessary, as well 
as desirable, to strike a reasonable 
balance between the requirement of 
discipline, on the one hand, and the 
need of a machinery for the redres- 
Sa] of grievance of the staff, on the 
other, I have absolutely no doubt in 
my mind that, in considering the 
various questions that arise in the 
present proceedings for the take over 
of the management of the institution, 
the Administrator would keep all 
these considerations in view and 
would bring to bear independent and 
fresh thinking on the material on re- 
cord, and the further material that 
may be placed before him by the 
various interests and take a decision 
after giving the management, the tea- 
chers and others, who may be inte- 
rested, a reasonable opportunity of be- 


ing heard. I have also no doubt in 
my mind that if the Administratcr 


decides to order an inquiry into the 
affairs of the institution the inquiry 
would be, as far as possible, entrust- 
ed to an authority, which would in- 
spire confidence of all the interests 
concerned, and no person in autho- 
rity, who had occasion to deal with 
the matter before, would be associat- 
ed with the inquiry or the process of 
decision making. 


13. In the result I would dismiss 
the petition. In the way I have look- 
ed at the matters in controversy no 
further direction will be necessary on 
the various miscellanous applications 
made by the parties from time to time 
for directions. All these applica- 
tions are dismissed and the various 
interim orders and directions made 
from time to time with regard to the 
corr aie of the school stand va- 
cated. 


14. In the peculiar circumstances, 
there would be no costs. 


Petition dismissed. 
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' Kahan Chand Makan, Appellant v. 
B. S. Bhambri and others, ` Respon- 


dents. - 


S. A. O. Nos, 213 of 1969 and 231 
of 1974, D/- 4-4-1977 * 

Delhi Rent Control Act (1958) Ss, 14 
(2) and 15 (1) — Benefit under Sec- 
tion 14 (2) — When tenant can be 
deemed to have obtained — Néces- 
sity of previous order under S. 15 (1). 


.When a landlord files a petition for 
eviction on the ground of non-pay- 
ment of rent covered by S. 14 (1), 
three possible situations can arise. 
First, the tenant on coming to know 
of the filing of the petition may pay 
the arrears of rent due to the land- 
lord out of court prior to the hear- 
ing fixed; Secondly, the tenant may 
pay the arrears of rent.due or de- 
posit the same on the first date of 
hearing or at any time prior to the 
making of an order under S. 15 (1); 
and thirdly, may wait for. an order to 
be made under S, 15 (1) and deposit 
the arrears of rent mentioned in the 
said order. In the first. two situa- 
tions, the landlord may (a) withdraw 
his petition for eviction or (b) get his 
petition dismissed for default or (c) 
press for an order under Sec, 15 (1). 
The oceasion for insisting for an order 
under S, 15 (1) may arise because 
the tenant may be ‘contesting the 
ground of eviction or the landlord 
may like to ensure that in case of a 
future default in payment of 


court, -he should be able to plead. the 


proviso to S. 14 (2). In case no order - 


under S. 15 (1) is made or claimed to 
be made by the landlord, the pay- 
ment or deposit of rent by the ten- 
ant cannot be regarded as having 
been made iss required by S. 15.” 
(Para 12) 


"Where a derei of arrears of rent 


has been made by the tenant in com- - 


pliance with an order specifically 
Lavi under S., 15 (1), the benefit- of 
. 14 (2) cannot be availed of by the 


a Order. of M. L. Jain Rent 
Control Tribunal, Delhi, D/- 23-5- 
1969). . 
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‘rent , 
and he being compelled to come to 
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tenant, in a subsequent proceeding for 
his ejectment on the same sround. 
The existence and proof of sueh an 
Order in an earlier proceeding cover- 
ed by S. 14 (1) (a) is essential in 
order to deprive the tenant of the 
protection which S. 14 (2) givas ‘him. 
Case law discussed, (Para. 13) 
Cases Referred: Chronologica] Paras 
1974 Rajdhani LR 435 
1974 Ren CR 370 (Dethi) 
1972 Delhi LT 375 
1972 Ren CR 696 (Delhi) 
1970 Ren CR 566 (Delhi) 
AIR 1965 SC 440 
Ishwar Sahai with Maheshwar Da- 
yal, for Appellant, G: L. ‘Raval, for 
Respondents. 


PRITAM SINGH SAFEER, J.:— 
This judgment will dispose of the re- 
ference made in S. A. O. No. 213. of 
1969 as well as S, A. O. No: 231 of 
1974, 

2 S. A, O. No. 213 of 1969 was 
taken up by B. -C. Misra, J. an. 26th 
of March, 1975 and he made a refer- 
ence in terms of. the order passed. on 
that date. S., A. O. No. 231. of 1974 
was also taken up by him on the 
same.date and in accordance with 
the order he’ passed. it. was observed 
that a reference had been’ made in 
the earlier case and the appeals would 
be heard on merits, after the refer- 
ence has been answered. 

#. We need not notice the facts 
with which the two appeals. are con- 
cerned, because we .are to answer 
the reference only. 


JNN 


4, A careful perusal of the detail- 
ed order of reference made in S. A. Q 
No, 213 of 1969 leads to the conclu- 
sion that the learned Judge was fae- 
ed with the question as to what 
would be the true interpretation of 
section 14 (2) of the Delhi Rent Con- 
trol Act, 1958. The concerned pro- 
visions may be noticed at once Sec- 
tion 14 (2) in the Act is:— 

"14, Protection of Tenants 
eviction (1): bs 

(2) No order for the recovery of 
possession of any premises shall he 
made on the ground specified in 
Clause (a) of the proviso to sub-sec- 
tion (1), if the tenant makes payment 
or deposit as required by S. T5: 

Provided that no tenant shall he 
entitled to the benefit under this sub- 
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section if, having obtained such þene- 
fit once in respect of any premises, 
he again makes a default in the pay- 
ment of rent of those premises for 
three consecutive months.” 
Sub-sections (1) and (7) of Section 15 
read: 


“15, When a tenant can get the 
benefit of protection against evic- 
tion:— (1) In every proceeding for 
the recovery of possession of any pre- 
mises on the ground specified in 
Cl. (a) of the proviso to sub-s. (1) of 
Sec, 14, the Controller shail, after 
giving the parties an opportunity of 
being heard, make an order direct- 
ing the tenant to pay to the landlord 
or deposit with the Controller with- 
in one month of the date of the order, 
an amount calculated at the rate of 
rent at which it was last paid for 
the period for which the arrears of 
rent were legally recoverable from 
the tenant including the period sub- 
sequent thereto up to the end of the 
month previous to that in which pay- 
ment or deposit is made and to con- 
tinue to pay or deposit, month by 
month, by the fifteenth of each suc- 
ceeding month a sum equivalent to 
the rent at that rate.” 

E Æ * 
_ “(7) If a tenant fails to make pay- 
ment or deposit as required by this 
section, the Controller may order the 
defence against eviction to be struck 
out and proceed with the hearing of 
the application. 


5. Although detailed facts have 


not been noticed, it would be expe-. 


dient to mention that S, A. O. 213 of 
1969 was an appeal by a tenant which 
was concerned with the institution of 
a petition for eviction on the ground 
of non-payment of arrears of rent. 
The landlord had instituted a petition 
for eviction on 17th November, 1965 


on the ground of non-payment of ar-` 


rears of rent. The ground pleaded 
was covered by S., 14 (1) (a) of the 
Act. A significant plea raised, how- 
ever, was that the tenant had taken 
the benefit of Sec, 14 (2) in an ear- 
lier proceeding and, therefore, was 
not entitled to it any more. A certi- 
fied copy of the earlier petition for 
eviction was proved on the record. 
The earlier petition for eviction on 
the ground of non-payment of rent 
‘had been filed on 13th August, 1964. 


The tenant contested the same by fil- 
Ing a written statement. In the 
course of the proceedings on the 28th 
of November, 1964, the Additional 
Rent Controller passed the order Ex- ~ 
hibit A-3 under sub-see, (1) of Sec- 
tion 15 of the Act. On 30th Decem<. 
ber, 1964, he passed the order: “Dis- 
missed, Announced.” Before the pass- 
ing of that order, the landlord had 
made a statement to the effect that 
he wanted to withdraw the petition 
because the tenant had deposited the 
rent till 30th November, 1964, which, 


a was prayed, be ordered to be paid 


him, 


_ 6. In the course-of the proceed- 
ings initiated by the second petition 
for ejectment based on the ground of 
non-payment of arrears of rent a 
plea was raised by the tenant that 
the dismissal in the earlier case did 
not constitute the benefit to the ten- 
ant within the meaning of sub-sec- 
tion (2) of Sec, 14 of the Act. The 
contention was rejected by the Addi- 
tional Rent Controller but on appeal 
was upheld by the Rent Control Tri- 
bunal. The learned single Judge 
(B. C. Misra, J.) while hearing the ap- 
peal came to the conclusion that 
there ought to be an authoritative 
interpretation of Ss. 14 (2) and 15 (1) 
of the Act. The learned single Judge 
was of the view that it needed to be 
determined finally as to what was the 
real meaning of the word “benefit” 
used in the proviso contained in Sec- 
fion 14 (2) of the Act. One of the 
views urged was that where after 
the institution of the petition for 
ejectment on the basis of non-pay- 
ment of rent a tenant escapes evic- 
tion, whether by making payment of 
the rent or otherwise depositing it 
after an order under Sec. 15 (1) of 
the Act, he gets the postulated bene- 
fit and cannot claim the same in any 
subsequent pleadings. The other con- 
tention was that unless there is a 
specific order passed under S. 15 (1), 
the benefit that can be taken by the 
tenant in terms of Sec, 14 (2) cannot 
be denied to him. The dismissal of a 
petition in default will fall in a dif- . 
ferent category than the withdrawal 
of a petition by the landlord. The 
dismissal on account of the default 
will be in a situation where the Rent 
Controller will be having nọ peti-. 
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tioner before him, and will be mak- 
ing the order on the basis that the 
petition was not pursued, The. with- 
drawal will be a positive act of the 
+andlord. Whatever their nature, we 
have to deal with the question as to 
whether it can be held that even 
without there being a specific order 
under Sec. 15 (1) there can be a sub- 
stantial compliance with the provi- 
sions of Section 14 (2) and any adju- 
dication can be made on that basis. 


7. Several cases have been cited 
before us and some of them deserve 
to be noticed. In 1972 Delhi LT 375, 
Smt. Rama Gupta v. Rai Singh Kain, 
a single Judge of this Court held 
that the proviso to S. 14 (2) of the 
“Act would be applicable only when 
the benefit of avoiding eviction has 
once been availed of. The previous 
‘petition had been dismissed ` because 
the landlord had withdrawn 
same. It was not dismissed on ac- 
count of a deposit having been made 
in compliance with an order passed 
under Sec. 15 (1) of the Act, D. K. 
Kapur J. in the course of his judg- 
ment observed:— 

‘It is impossible to come- to the 
conclusion that the tenant got a bene- 
fit under Section 14 (2) when the 
case was withdrawn. The previous 
ejectment petition was not dismiss- 
ed on the ground that the ten- 
ant had made a deposit but on the 
ground that the landlord withdrew 
the ejectment petition. This volun- 
tary act of the landlord cannot be 
said to be a benefit to the tenant 
under Section 14 (2) of the Act.” 
Tt was observed by V. S$. Desh- 
pande, J. in 1974 Rajdhani LR 435, 
Punjab National Bank, New Delhi v. 
The Rent Controller, that an order of 
deposit made under Sec. 15 of the 
Act is not only for the benefit of the 
tenant alone because the landlord 
‘gets the benefit of having the rent 
deposited, and that even where the 
tenant has enjoyed the benefit under 
Section 14 (2) and is not entitled to 
that benefit again, the proviso in Sec- 
tion 14 (2) of the Act will still apply 
and an order under Section 15 (1) 
should be passed. The view express- 
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proceeding for the recOvery of pos- 
session of any premises on the ground 
specified in Cl, (a) of the proviso to 
sub-section (1) of Section 14 of >the 
Act. The observations are helpful 
only to a limited extent to us for de- 
termining the scope of Sections 14 (2) 
and 15 of the Act. 

In AIR 1965 SC 440, V. N. Vasu- 
deva v. Kirori Mal, the Supreme 
Court observed that the order under 
Section 15 of the Act to deposit the 
amount of arrears of rent was not a 
final order but was preliminary in 
the sense that it was to be made at 
the initial stage of the trial. 


In 1974 Ren CR 370 (Delhi), Ram 
Parkash vy. Jagmohan Khanna, a single 
Judge of this Court in para. 24 of the 
judgment observed that where a ten- 
ant avoided his ejectment by entering 
into some other arrangement with the 
landlord, he should be still deemed 
to have obtained the benefit contem- 
plated by Section 14 (2) of the Act. 


We will be expressing ourselves in 
respect of these views a little later. 
The provisions have come in for 
direct interpretation and we are to 
lay down clear law. 


In 1972 Ren CR 696 (Delhi) Mano- 
har Lal v. Jai Chand Luthra, obser- 
vations were made to the effect in 
paragraph 7 of the judgment that on 
a perusal of the statement of the 
counsel reproduced earlier made, it 
was obvious that the landlord had re- 
ceived the arrears of rent as if under 
Section 15 of the Act and that the 
statement having been made in the 
presence of the tenant and his coun- 
sel, even though a formal order 
under Section 15 had not been speci- 
Controller, it 
could be taken that the rent was hbe- 
ing accepted under Section 15 of the 
Act. The court further observed that 
in the circumstances of that case, it 
could not be said that the tenant had 
not made payment or deposit as re- 
quired by Section 15 of the Act, The 
observation went to the extent:— 


"“Sub-section (2) of Section 14 of 
the Act does not in terms speak of a 
formal order under Section 15. It only 
mentions payment ‘as required by 
Section 15’ ”. 


ed is only to the effect that the 
opening phraseology employed in 
Section 15 requires the passing of an 
order under that. provision: in -every 
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also to the effect that even in -he ab- 
sence of compliance with the strict 
procedural requirements of See, 15, 
there can be a situation where there 
may be a deeming compliance with 
the provisions. ; 

It is because of the observations 
made in the foregoing manner that we 
have been called upon to record a 
final interpretation. of the concerned 
provisions. 


8. Section 14 (2) falls into two 
parts. The first part is over if pay- 
ment is made and there is no occa- 
sion for an order being passed under 
section 15 (1) of the Act. The second 
part of the provision contemplates a 
situation in which an order under 
Section 15 (1) is necessarily to be 
passed, In that case, if the deposit is 
made by the tenant in accordance 
with the order passed under Section 
15 (1) of the Act, the petition for 
ejectment will be dismissed, 

9. Tt must be appreciated that a 
significant aspect of Section 14 (2) is 
that the benefit covered by the pro- 
viso in it can be had only once, The 
reference requires that it may be 


_ Clearly determined as to when would 


wT 


it be taken that the benefit hes been 
obtained. 


10. Section 14 (2) is a provision 
creating an additional protection 
against eviction on the ground speci- 
fied in Section 14 (1) (a) of the Act. 
Such a protection can be had by the 
tenant if:— 

(i) he makes payment of the rent; 
or 

(ii) he deposits rent as required by 
Section 15 of the Act. 


It may become necessary for the 
landlord to file a petition for eviction 
of the tenant on the ground of non- 
payment of arrears of rent, If the 
tenant on acquiring the kncwledge 
that such a petition has been filed, 
makes payment of the entire rent 
due to the landorid and the landlord 
does not attend to the proceedings at 
all, there would be a dismissal of the 
petition in default, The occasion for 
passing the order under Section 15 (1) 
would not arise in that case, The 


v. language used in Section 15 (2) is:— 


"The controller shall, after 
the parties an opportunity of 
heard 


giving 
being 


+r e aes 


the Act. 


The order under Section 15 (1) is to 
be passed after hearing both the par- 
ties. That occasion will not arise in 
a case where after the institution of 
the petition, the rent due is paid tc 
tke landlord and he abstains from 
pursuing the petition for ejectment, 
Which may be pending before the 
controller. A close scrutiny of Sec- 
tion 14 (2) and Section 15 (1) of the 
Act leads us to the conclusion that 
in order to deprive the tenant of the 
benefit given by Section 14 (2) in 
any proceeding for his eviction on 
the grounds of non-payment of ar- 
rears of rent, there should have been 
a specific order passed under Section 
18 (1) in the earlier proceedings. 


11. In order to pass an order: 
under Section 15 (1) of the: Act, the 
Controller has to determine as to at 
which rate the rent was last paid. 
After that determination an order 
can be made that the amount is to 
be calculated on that basis and de- 
posited for the period for which the 
arrears of rent were legally recover- 
able as well as for the subsequent 
period till the end of the month pre- 
vious to that in which the deposit is 
made, The tenant is to continue to 
pay or deposit the rent before the 
15th of each succ2eding month in 
terms of Section 15 (1) of the Act. 


12. When a landlord files a peti- 
tion for eviction of a tenant on the 
ground of non-payment of rent cOver-/ 
ed by Section 14 (1) (a) of the Act, 
three possible situations can arise. 
F-rst, the tenant on coming to know 
of the filing of the petition either on 
receipt of a notice from the Rent 
Controller or otherwise, may pay the 
arrears of rent due to the landlord 
out of court prior to the nearing fix- 
ed before the Rent Controller, second- 
ly, the tenant may pay the arrears 
of rent due or deposit the same on 
the first date of hearing before the 
Rent Controller or at any time 
prior to the making of an order under 
Section 15 (1) of the Act; and third- 
ly, may wait for an order to be made} 
under Section 15 (1) of the Act and 
deposit the arrears of rent mention~ 
ed in the said order and futrve rent: 
specified by the order in terms of 
the said order under Section 15 (1) of 
In the first two - situations, 
mentioned above, the landlord may 


- 
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act in any of the -following manners, 
namely, — 


(a) a ER his petition for evic- 


tion; | 
(b) get his petition dismissed . for 
‘ idefault or as not pressed; and 


(c) press for an order under Sec- . 


tion 15 (1) ai the 
passed, 
The occasion for insisting for an 
order under Section 15 (1) of the Act 
may arise because the tenant may be 
contesting the ground of eviction or 
the landlord may like to ensure that 
in case of a future default in pay- 
ment of rent and he being compelled 
ta come to 
to plead the proviso to S. 14 (2) of 
the Act, In case no order under Sec- 
tion 15 (1) of the Act is made, or 
lclaimed that it should be made by 


Act still being 


ri 


the landlord, the payment or deposit - 


of rent by the tenant cannot be re- 
garded as having been made “as re- 
quired by Section. 15”, 

13. We, therefore, hold that shore 


a deposit of arrears of rent has been . 


made by the tenant in . compliance 
with an order specifically passed 
under Section 15 (1) of the Act in 
the course of proceedings initiated for 
his ejectment under Section 14 (1) (a), 
the benefit cannot be availed of in a 
subsequent proceeding for his eject- 
ment on the same ground, The exis- 
-Itenee and proof of such an order in 
-jan earlier proceeding covered by 
Section 14 (1) (a) is- essentia] in order 
to deprive the tenant of the protec- 
tion which Section 14 (2) gives him. 
Reference answered accordingly. 
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226 ox 32 is not barred. (Constitution of 


*(From order of Shamsher Singh Kanwar, 
S. J. I. C. Delhi D/- 12-2-1964) 


HU/IU/D130/77/MVJ 


Zumard-ul-Nisa v, Custodian, Evacuee Property 


court, he should be able. 
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India, Arts. 226, i Case law discussed. 
(Para 21) 

(B) Naininistrateou of Evacuee Pro- 


perty Act (1950), Ss. 46 and 8 (2A) — 
Declaration — Vesting of property — 


Effect of S. 8 (2A) — Suit to challenge 


declaration held not maintainable. 
Section 8 (2A) which has retrospective 
effect removes the invalidity, if any, 
attached to the vesting of the property in 
suit so far as that Section is concerned. 
Therefore the declaration- in question 
cannot be CREE by way of a civil 
suit, (Para 23) 


(C) Administrtaion of Evacuee Pro- 
perty Act (1950), S. 2 (d) (ij) — “Eva- 
cuee” —— Declaration of property as 
evacuee — Exemption granted by notifi- 
cation — Person coming back to India in 
1947 and living in house since then — 
She could not be declared evacuee. AIR. 
1972 Delhi 288 Overruled. 

' Admittedly, the appellant came back to 
India in December, 1947 and has been 
living in her house eversince. The noti- 
fication, therefore, places her outside the 
ambit of the term ‘evacuee’. If she is 
not an evacuee, she could not be declar- 
ed as such either under any of the ordi- 
mances or under any of the Acts of 
competent legislature. Indeed, -the evid- 
ence in the case shows that the appellant 
never became an evacuee. Therefore, 
the provisions of evacuee legislation are 
not attracted in the case of the appellant 
or her property in suit. Inasmuch as 
this is a case of gross injustice and arbi- 
trary action and the appellant clearly ‘is 
an.exempted person, her suit cannot be 
held to be barred and we hold accord- 
ingly. Inasmuch as civil courts jurisdic- 
tion has been held not to be barred in 
this case and it has also been held that 
the appellant is not an evacuee or that 
the definition of the term ‘evacuee’ is not 
attracted in her case, it must’ be held that 
the impugned notification, cannot ‘be sus- 
tained. AIR 1972 Delhi 288 Overruled. 
(Paras 24, 25) 
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PRAKASH NARAIN, J .i— This appeal 
is directed against the decree of a Sub- 
Judge Ist Class, Delhi, dismissing the 
appellant’s suit. 


2. According to the appellant she is 
the owner in possession of House No. 
X/1348 (Old), 2045 (New) in Gali Kalyan 


Pura, Delhi. She avers that she went’ 


for performing ‘Haj’ in J uly, 1947 and 
was thus abroad when the parti-ion of 
India took place in the middle of August, 
1947. On her return from pilgrimage 
she had to land in Karachi, by then in 
Pakistan, in November, 1947. She came 
back to Delhi in December, 1947 to her 
own house, namely, the house in suit, 
and has been living therein eversince. 
She admits that a part of the house is 
in the physical occupation of the tenant 
under her. According to the appellant 
one Nand Lal made a complaint to the 
Department of the Custodian of Evacuee 
Property early in 1949 <o the effect that 
the appellant was an evacuee. This led 
to certain enquiries being made which 
showed that the appellant had never be- 
come an evacuee, All the same, her 
aforesaid property was wrongfully and 
without jurisdiction notified as evacuee 
property by a notification dated January 
7, 1950. It is claimed that a dec aration 
may be granted in favour of the appel- 
lant to the effect that she is the owner 
in possession of the aforesaid property. 
Alternatively, it hag bean pleaded that 
even if, it be held that originaly the 
appellant had become an evacuee she is 
covered by an exemption notification 
dated May 19, 1954 and so, in the eye of 
-law she is neither an evacuee nor is her 
property evacuee property and ii could 
not be declared as such. It is further 
prayed that if either of the two declara- 
tions are granted to her, it be held in 
consequence her possession is not liable 
to be disturbed by the Custodian of Eva- 
uee Property or either of the other two 
defendants in the case. It may ke men- 
tioned here that the Custodian of Evacuee 
_Property was the first defendant, one 
Chhajju Singh was the second defendant 
and one Mangat Rai was the third defen- 
dant in the suit and they are respectively 


the three respondents in the present 
appeal. . 
3. The three defendants/respondents 


contested the suit and filed written state- 
ments. The main contest was put forth 
by the Custodian of Evacuee Property, 
hereinafter referred to as the Custodian. 
It was first pleaded thal the: civil courts 
had no jurisdiction to' try: the suit. It 
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was also pleaded that the impugned order 
of the custodian notifying the property in 
suit as an evacuee property was legal and 
intra vires the powers of the Custodian. 
On facts it was urged that the plaintiff, 
appellant was an e2vacuee within the 
meaning of the various evacuee laws 
enacted/promulgated from time to time. 
The custodian also av2rred that the plain- 
tiff/appellant had applied for restoration 
of the property to her but the said claim 
was dismissed by a Competent Authority 
and the appeals and revisions therefor 
were also dismissed. It is not necessary 
to set out the defence of the other two 
defendants because apart from filing 
written statements they did not take any 
further active interest in the suit nor 
have they now put in appearance, 


3-A. After the plaintiff had filed repli- 
cations reiterating her original stand the 
trial Court first framed an issue regarding 
the jurisdiction of tke civil court to en- 
tertain and try the suit that had been 
filed. By an order dated April 7, 1962 
a Sub-Judge Ist Class, Delhi, held that 
the civil court had ‘urisdiction to deter- 
mine as to whether the impugned noti- 
fication declaring the appellant’s property 
as evacuee property which was issued by 
the Custodian, was valid or not though 
the civil Court had no Jurisdiction to 
determine the validity of the order of the 
Custodian rejecting the claim of the plain- 
tiff/appellant for restoration of the pro- 
perty in suit to her. A revision against 
that order preferred to the Punjab High 
Court in its Circuit Bench at Delhi was 
dismissed on May 20, 1963, inter alia, 
with the following observations. 

a TA It is not a fit case in which this 
Court should interfere with an interlocu- 
tory impugned order at this stage. The 
impugned order car. be challenged in 
appeal from the decree to be passed by 
the trial Court, if deemed necessary.” 
Thereafter the trial Court. framed the 
following two issues, and the parties went, 
to trial. 


“1I. Whether the order of the Custodian 
notifying the property in para No. 3 of 
the plaint as evacue2 property is illegal 
and without jurisdiction for the reason 
stated in para No. 37 

2. Relief.” 


4. On the first issue aforementioned, 
the trial Court came to the conclusio 
that the impugned actions of the Cust 
dian were legal and, in any case, th 
plaintiff could not challenge the impugn 
ed notification declaring her property t 
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be evacuee. property in view of the pro- 
visions of S. 8 (2A) of the Administration 
of Evacuee Property Act. As such, the 
notification could not be held to be in- 
-valid. In consequence of the finding 
given on the first issue the decision of 
the trial Court-on the Second issue was 
that the plaintiff’s suit fails and the same 
is dismissed. The parties were left to 
bear their own costs. i 


5. Before we proceed to examine the 
two issues that arise for consideration in 
the present appeal, namely, (a) as to the 
jurisdiction of the civil courts and (b) 
whether the impugned notification is 
illegal, invalid or ultra vires, it will be 
appropriate to notice the various Ordi- 
nances and Acts which are relevant to 
the facts and circumstances of thig case. 

6. On account of communal disturb- 
ances or fear of communal disturbances 
‘resulting from the setting up of the two 
Dominions of India and Pakistan, a large 
number of people migrated from the 
territory forming part of one dominion 
to the territory forming part of the other. 
Properties were left in both the domi- 
nions by owners and occupants. These 
could not be managed by the evacuees 
who had left them on account of migra- 
tion. Some steps had to be taken to look 
after these properties and meet the situa- 
tion, In consequence the Governments 
of India and of the various provinces in 
India took legislative steps for the ad- 
ministration of evacuee properties and 
management thereof. Accordingly, the 
Governor of the then province of East 
Punjab promulgated the East Punjab 
Evacuee (Administration of Property) 
Ordinance. IV cf 1947. This ordinance 
was replaced by the East Punjab Eva- 
cuees (Administration of Property) Act, 
XIV of 1947. The Act was amended by 
Ordinance II of 1948, followed by East 
Punjab Act XXVI of 1948, East Punjab 
Ordinance XVI of 1948, East Punjab 
Ordinance XVIII of 1948, and East Punjab 
Act XLLX of 1948. The amended East 
Punjab Evacuees (Administration of Pro- 
perty) Act, 1947 was repealed by the East 
Punjab Evacuee Property (Administra- 
tion) Ordinance IX of 1947 which was 
subsequently repealed by the.Administra- 
tion of Evacuze Property Ordinance 
XXVII of 1949. The last mentioned 
ordinance repealed all Acts and Ordinan- 
ces till then made relating to evacuee 
property and was an ordinance issued by 
the Central Govt, Ordinance XXVIII of 
1949 was repealed and replaced by the 
Administration of Evacuee Property Act, 
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XXXI of 1950 and came into force’ on 
April 17, 1950. The Central Act 1 of 
1960 amended Act XXXI of 1950 by in- 
troducing in it a section known as Sec- 
tion 8 (2A) which has retrospective effect. 


7. The East Punjab Act XIV of 1947, 
with certain modifications was extended 
to the then province of Delhi. On June 
13, 1949 the Administration of Evacuee 
Property (Chief Commissioner’s Provin- 
ces) Ordinance XII of 1949 was promul- 


gated. This also, however, was repealed 


by the Central Ordinance XXVII of 1949, 
later replaced by Act XXXI of 1950. 


8. There is only one other notification 
which ig relevant and may be noticed at 
this very stage. Section 52 of Act XXXI 


of 1950 empowers the Central Govern- 


ment, by notification in the Official Ga- 
zette, to exempt any person or class of 
persons’ or any property or class of pro- 
perty from the operation of all or of any 
of the provisions of the Act. In exer- 
cise of the powers conferred by this 
section and in supersession of an earlier 
notification dated May 10, 1950 the Cen- 
tral Government issued a notification 
dated May 19, 1954. This notification ex- 
empted, amongst others, any person who 
on or after the first day of ‘March, 1947 
migrated from India to Pakistan but had 
returned to India before the Ist day of 
July, 1948 and settled in India, provided 
such person had not subsequently visited 
Pakistan except on a temporary visit 
taking with himself a certificate of no 
objection to return to India, from the 
operation of sub-clause (i) of ‘Clause (d) 
of Section 2 of Act XXXI of 1950. 


§. The notification by which the pro- 
perty in suit was declared to be evacuee 
property in Exhibit D-7, A copy of the 
order on the basis of which this notifica- 
tion was issued is on the survey report 
which ‘is Exhibit P. 11. On this survey 
report, made prior to October 18, 1949, 
there is an order in the following 
words :— 

“Gazette and issue 

Sd/- Illegible 

19-10 

D.N. (Demand Notice).” 
There is another endorsement on. Exhi- 
bit P. 11 which is, ‘Enter in the gazette 
list’. The letters 'D.N.’ in the first en- 
dorsement noticed by us have been ex- 
plained by Kasturi Lal, P.W. 3 .(who was 
the field Inspector who -carried out the 
survey of this property while -working 
in the Custodian Department and who 
actually prepared the survey. report, . Ex- 
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hibit P. 11) means ‘Demand Notice’. The 
Survey report prepared by Kasturi Lal 
is dated October 17, 1949. According to 
the notification, Exhibit D 7, the pro- 
perty in suit. was declared as evacuee 
property under clause 6 (1) of Ordinance 
XII of 1949. It may be mentioned that 
the notification ig dated December 14, 
1949 but was published in the gazette on 
January 7, 1950. 


10. Exhibit P. 11, the survey report, 
Clearly sets out that the appellant who 
was the owner of the property in suit is 
reported to be non-evacuee and was living 
personally with her husband in part of 
the house while scme other parts were 
in occupation -of Bashiran, Ata Hussain 
‘and Bundu. The plaintiff also produced 
or got produced several other documents 
which all show that she wes a non- 
evacuee. These are Exhibits P. 1 to 
P. 4 Exhibits P. 6 to P..10 are office 
notings on the file pertaining to the house 
in suit . Exhibit P. 6 is the revort of the 
Field Inspector dated May 28, 1949 re- 
porting, presumably on the complaint 
made by Nand Lal on January 3, 1949. 
(Exhibit P., 5), that the house in suit 
was owned by a lady who went for pil- 
grimage to Mecca and in the meantime 
disturbances broke out and it was pre- 
sumed that since the house was locked, 
she had gone to Pakistan. She, however, 
had returned and was in occupation of 
it. Exhibit P. 7 dated May 30, 1949, is 
a querry raised by some superior officer 
asking for the survey report. By Exhibit 
P. 9, the Field Inspector was asked to 
report or to put up the survey report. 
By Exhibit P. 8 an endorsement is found 
that there was no survey report on the 
file in respect of this house. By Exhibit 
P. 10 the survey report is said to be 
attached to the file. Exhibit P. 10 is 
dated July 8, 1949 and must, therefore, 
refer to the survey reports other than 
Exhibit P, 11. According to the record 
before us these can only be Exhibits P. 1 
to P. 4. Strangely enough there then 
comes in the survey report, Exhibit P. 11, 
dated October 17, 1949. As noticed 
earlier, thig survey report is also in 
favour of the appellant but for undisclo- 
sed reasons the property is nonetheless 
ordered to be notified as evecuee pro- 
perty without any reason forthcoming as 
to how and why or in what circumstan- 
ces it was so notified. It is in this back- 
ground that one had to construe the legal 
provisions relied upon by the appellant 
claiming that the impugned notification, 
Exhibit D. 7 is illegal, invalid and ultra 
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vires and the contention on behalf of 
respondent No. 1 that the said notifica- 
tion is valid in law and, in any case, the 
civil courts have no jurisdiction to enter-~ 
tain and try the present suit. ” 
li. We shall first take up the question 
as to the jurisdiction of the civil courts 
to try the present suit. Jt is not neces~ 
sary to refer to the provisions of the 
various Ordinances and Acts, noticed 
earlier, while tracing the history of the 
legislations’ regarding evacuee property. 
It would suffice to notice the relevant 
provisions in the Central Ordinance 
XXVII of 1949 and Ack XXXI of 1950. 


12. Clause 43 of Ordinance 27 of 1949 is 
ag under :— 

"43. Jurisdiction of Civil Court barred 
in certain matters. (1) Save as other- 
wise expressly provided in this Ordinance, | 
no civil Court shall have jurisdiction :— 

(a) to entertain or adjudicate upon any 
question whether any property is or is 
not evacuee property or whether an eva- 
cuee has or has not any right or interest 
in any evacuee property; or. 

(b) to entertain or adjudicate upon 
any question whether any person is or 
is not an intending evacuee; or 

(c) to question the legality of any 
action taken by the Custodian General or 
the Custodian under this Ordinance; or 

(d) in respect of any matter which 
the Custodian-General or the Custodian is 
empowered by or uncer this Ordinance 
to determine.” 

Section 46 of the Act XXXI of 1950 reads 
as under :-— 


“46. Jurisdiction of civil courts barred 
in certain matters. Save as otherwise 
expressly provided in this Act, no civil. 
or revenue court shall have jurisdiction— 

(a) to entertain or adjudicate upon any 
question whether any property or any 
right to or interest in any property is or 
is not evacuee property; or 

(b) to entertain or adjudicate upon any 
question whether any person is or is not 
an intending evacuee; or 


(c) to question the legality of any 
action taken by the Custodian-General or 
the Custodian under this Act; or 

(d) in respect of any matter which the 
Custodian-General or the Custodian is 
empowered by or under this Act to de~ 
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. termine.” 


13. It will be appropriate fo notice . 
that S. 58 (3) of the Act XXX] of 1950 
saves anything done or any action taken 
in the exercise of any power conferred 
by or under Ordinance XXVII of 1949 
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and provides that it shall be deemed that 
such action could have been done or 
taken in exercise of the powers by or 
under the various provisions of the Act. 


14. Clause 55 of Ordinance XXVII of 
1949 provided that notwithstanding the 
repeal by that ordinance or Ordinance 
XII of 1949, or any corresponding law 
anything done or any action taken in the 
exercise of any power conferred by the 
Ordinance or any other law shall be 
deemed to have been done or taken in 
the exercise of powers conferred by 
Ordinance XXVII of 1949. 


15. One other provision that may be 
noticed here is Section 8 (A) which was 
enacted in Act XXXI of 1950 by amend- 
ing Act 1 of 1960. This section reads as 
under :— 

“S. 8 (2-A) Without prejudice to the 
generality of the provisions contained in 
sub-section (2), all property which under 
any law repealed hereby purports to have 
vested as evacuee property in any per- 
son exercising the power of Custodian in 
any State shall, notwithstanding any 
defect in, or the invalidity of, such law 
or any judgment, decree or order of any 
court, be deemed for all purposes to have 


validly vested in that person, as if the 


provisions of such law had been enacted 
by Parliament and such property shall, on 
‘the commencement of this Act, be deem- 
ed to have been evacuee property declar- 
ed as such within the meaning of this 
Act and accordingly, any order made or 
other action taken by the Custodian or 
any other authority in relation to such 
property shall be deemed to have been 
validly and lawfully made or taken.” 


16. Bawa Shiv Charan Singh, learned 
counsel for the appellant, has urged that 
fhe impugned notification, Exhibit D-7, 
purports -to have been issued under Ordi- 
nance XII of 1949, according to the pro- 
visions of which there was automatic 
vesting of every evacuee property in the 
Custodian without holding any enquiry, 
as contemplated by Section 7 of the Act 
XXXI of 1950 or Clause (7) of Ordinance 
XXVII of 1949, but on December 14, 1949 
or on January 7, 1950 when the notifi- 
cation was signed or published respec- 
_ltively, the said Ordinance XII of 1949 
was not in existence. Therefore, there 
was.no valid notification. Ordinance XII 
of 1949 was in force from June 13, 1949 
to October 17, 1949. This was replaced 
by Ordinance XXV of 1949 with effect 
from October 18, 1949. It is urged that 
before there could be any automatic vest- 


Zumard-ul-Nisa v. Custodian, Evacuee Property [Prs. 13-18} Delhi 255 


ing under Ordinance XII of 1949 it has 
to be shown that the property was in 
fact evacuee property. In other words, 
what is urged is that automatic vesting 
was of evacuee property and not of non- 
evacuee property and since the sine qua 
hon of automatic vesting was absent in 
view of the survey reports, particularly 
Exhibit P, 11, there. was no vesting of the 
plaintiffs property in the custodian. It 
is also urged that the officers concerned, 
who made the endorsements on Exhibit 
P. 11 to gazette the property as evacuee 
property, had no jurisdiction to do so on 
October 19, 1949 because by that time 
Ordinance XXVII of 1949 had come into 
force and compliance with the require- 
ments of‘clause (7) thereof was neces- 
sary. It may be noticed that under 
clause (7) of Ordinance XXVII of 1949 a 
notice has to-be first issued by the Custo- 
dian to the persons interested and after 
holding an enquiry, he had to. decide 
whether to pass an order declaring a 
property to be evacuee property. On be- 
half of respondent No, 1 it has been 
urged that mentioning of Ordinance XII 
of 1949 in the impugned notification, Ex- 
hibit D.7, is not very material, for if 
there was powey in the person issuing the 
notification to issue it on the date that 
it was issued, then citation of a wrong 
provision of law or a wrong law is im- 
material. Indeed, this argument found 
favour with the trial Court which held 
that the mere fact that a wrong Ordinance © 
has been mentioned in the notification 
is not sufficient to hold that the property 
in dispute has not been declared evacuee 
property validly or that the impugned 
notification is illegal or without jurisdic- 
fion. Be that as it may, and we shall 
refer to this question later, the point at 
issue at the moment is whether the civil 
courts had jurisdiction to try the present 
suit, 

17. Bawa Shiv Charan Singh has 
relied on three decisions te urge that an 
illegal act cannot become legal and the 
civil courts do have jurisdiction to en- 
tertain and try the present suit. The 
decisions that he relies upon are Dr. Zafar 
Ali Shah v. The Assistant Custodian of 
Evacuee Property, Jhansi, AIR 1967 SC 
106. The Custodian Evacuee Property v. 
Jafran Begum, AIR 1968 SC 169 and 
Union of India v. Allahawal, AIR 1972 
Delhi 288. 

18. In the case of Dr. Zafar Ali Shah, © 
(AIR 1867 SC 106), the petitioners had 
filed a petition in the Supreme Court 
under Art, 32 of the Constitution invok~ 
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ing the fundamental right guaranteed by 


Art. 19 (1) (£) of the Constitution. It was’ 


urged that inasmuch as the petitioners 
were sought to be deprived of their pro- 
perty without complying with the provi- 
sions of S. 7 of Act XXXI of 1950, it 
amounted to a violation of Art, 19 (1) (5 
of the Constitution and the petitioners 
were in consequence -entitled to a writ 
quashing the impugned orders of the 
various authorities under Act XXXI of 
1950, the effect of which orders was that 
the petitioners were being deprived of 
their property without due process of 
law. In our view this decision is not rele- 
vant ag S, 46 of Act XXXI of 1950 has 
no application to the constitutional reme- 
dies provided by Articles 32 and 226. 

18. Jafran Begum’s case (AIR 1968 SC 
169) (Supra), really goes against the ap- 
pellant and we shall presently advert to 
it after we have dealt with the decision 
of a learned Single Judge of this Court 
which has been relied upon by Bawa 
Shiv Charan Singh, viz., the one report- 
ed in AIR 1972 Delhi 288 (supra). 

A certain property was notified as eva- 
cuee property on February 23, 1951. 
This property belonged to one Fatma Bi 
who died at Delhi on October 23, 1954. 
The legal representatives of Fatma Bi 
instituted a suit challenging the legality 
and validity of the notification dated Fe- 
bruary 23, 1951. The suit was contested 
by the Union of India and the Custodian 
of Evacuee Property on various grounds 
including the plea that the civil courts 
had no jurisdiction to try the suit, B. C. 
Misra, J, held that the notification in 
question was issued without jurisdiction 
and was not sustainable. It was observ- 
ed that the said notification had been 
issued under S, 7 of Act XXXI of 1950 
but without complying with the prerequi- 
sites of any notice to the persons inter- 
ested, without any enquiry or without 
any determination and so, was illegal and 
ineffective in view of the law enunciated 
by the Supreme Court in Ebrahim Aboo- 
baker v. Tek Chand, AIR 1953 SC 298 
and Dr. Zafar Ali Shah v. Assistant 
Custodian of Evacuee Property, Jhansi, 
AIR 1967 SC 106 ‘(supra). It was observ- 
ed that according to the definition of an 
evacuee in the various Acts constituting 
evacuee legislation, an evacuee is a per- 
son who on account of disturbances 
leaves or has after March 1, 1947 left any 
place in India. Inasmuch as it had not 
been established as a fact that Fatma Bi 
had ‘left India or settled in Pakistan, she 


_ could not be treated as an evacuee and 
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the properties owned or held by her 
would be deemed to be evacuee proper- 
ties under the law. The learned Judge 
has said in his judgment that had the 
Custodian ever recorded a finding that 
she was or had become an evacuee, the 
jurisdiction of the Civil Court to re- 
appraise the evidence or determine the 
correctness or otherwise of the finding of 
the Custodian, whether in fact or law, 
would be barred. Inasmuch as the custo- 
dian had not done sc, the plea of bar 
could not be accepted. The learned Judge 
hag relied on the report of the Field 
Inspector of the Custodian which report 
has stated that Fatma Bi had lived, died 
and was buried in Delhi and she never 
had any notice of the proceedings leading 
to the impugned notitication. According- 
ly, the learned judge negatived the claim 
on behalf of the defendants that jurisdic- 
tion of the Civil courts was barred. In 
our view, and we say this with great res- 
pect, the learned Judge has not correctly 
applied the law. It seems that the deci- 
sion of the Supreme Court in Jafran 
Begum’s case (supra) was not brought to 
his notice. It further seems that the 
provisions of Section 8 (2A) were also not 
brought to his notice. The view express- 
ed by the learned Single Judge does not 
appear to be correct in law. The law on 
the scope and effect oz S. 46 of Act XXXI 
of 1950 has been settled by the Supreme 
Court in Jafran Begum’s case to which 
we shall presently advert. The learned 
Single Judge hag based his dceision on 
the rule enunciated in two reported cases 
of the. Supreme Court, namely, the cases 
of Ebrahim Aboobaker and Dr. Zafar Ali 
Shah. We have already noticed the case 
of Dr. Zafar Ali Shah. That was a peti- 
tion under Article 32 of the Constitution 
in which a constitutional remedy was in- 
voked. ‘Section 46 of Act XXXI of 1950 
or the corresponding provisions in the 
earlier Ordinance could not and did not 
ereate a bar against Constitutional reme- 
dies postulated either by Article 32 or 
Article 226 of the Constitution. There-~ 
fore, reliance on Dr. Zafar Ali Shah's 
case was misplaced. As far as Ebrahim 
Aboobaker’s case is concerned, that was 
also a matter in which a petition for the 
issue of a writ of prohibition was filed 
in the Punjab High ‘Court by the peti- 
fioners therein. The contention raised in 
the petition was that reading sections 7 
and 8 of Act XXXI.of 1950 together the 
Custodian could get dominion over the 
property only after a declaration is made. 


The declaration follows upon an- enquiry 
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îs what the learned Judge has observed 
in his judgment :— 


“Assuming that the rent note marked 
3/6 is taken into consideration as duly 
proved, that rent note does not contain 
any condition which would entitle the 
plaintiff to obtain possession from the de- 
fendant on the ground of disclaimer of 
title. Normally, the words ‘other condi- 
- tions of the tenancy’ would include terms 
and conditions arising under the contract 
between the parties. In the instant case 
the defendant was a statutory tenant as 
. stated by the plaintiff himself. No doubt, 
even after the expiry of the period of 
lease, if the defendent continues to stay 
in the premises, he may become a tenant 
by holding over as provided in S. 116 of 
the Transfer of Property Act or be. may 
become a statutory tenant by virtue of 
existence of the Rent Control Act. In 
both the cases, if originally he had en- 
tered into the premises as a tenant under 
some terms and conditions of tenancy, 
whether reduced to writing or orally, 
they would be binding on him even 
while he continued to reside in the suit 
premises as a statutory tenant. It is not 

the case of the plaintiff that there was 
` any such condition in the rent note itself 
or orally agreed between the parties that 
{f the defendant denied the title of the 
landlord, it, would be open to the land- 
lord to terminate his tenancy and obtain 
a decree against him. No doubt, under 
the provisions of the T. P. Act, the 
landlord shall be entitled to terminate 
the tenancy if the tenant disclaimed his 
- title in the suit premises. S. 111 of the 
Transfer of Property Act - enumerates 
several modes for terminating the ten- 
ancy. But all the modes mentioned in 
S. 111 of the. Transfer of Property Act 
do not entitle the landlord to obtain a 
decree under the Rent Control Act, and 
the provisions of the T. P. Act could not 
be imported into the Rent Control Act 
unless by implication or specific pro- 
vision of the Act itself, such import could 
be inferred. S. 108 of the T. P. Act 
enumerates rights and liabilities of the 
lessor and lessee. This section does not 
include any clause entitling the lessor 
to claim possession on the ground of lessee 
disclaiming his title.” 

Thereafter, the learned Judge has re- 
produced Cl. (g) of S. 111 of the T. P. 
Act and further observed as follows :— 

“It will be seen that under sub-cl. (g), 
the landlord would be entitled to ter- 
minate the tenancy if the lessee committ- 
ed a-breach of .express condition or he 
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renounced his character by setting up a 
title in a third person or by claiming 
title in himself or the lessee is adjudicat- 
ed an insolvent. Now, so far as third 
clause is concerned, even if the lessee is 
adjudicated an insolvent and the lease 
provides that the lessor may re-enter the 
premises on the happening of such event, 
that would not entitle the lessor to come 
before the Court under the Rent Control 
Act claiming possession. In order to 
Claim possession under the Act, the case 
of the landlord should fall either under 
S. 12 (1) or S. 13 (1) of the Act. If there 
is a breach of conditions of tenancy, the 
tenant no doubt would lose the protec- 
tion of the Act as stated in S. 12 (1). In 
it would be open to the 
landlord to determine the tenancy by 
giving a notice and then obtain a decree 
for eviction against him. But all those 
grounds, which would entitle a lessor to 
re-enter as provided in the ‘Transfer of 
Property Act would not be sufficient 
ground per se to obtain a decree for evic- 
tion under the Act. 


Mr. Majmudar was conscious of the 
limitations of S. 12 (1) of the Act. That 
is why he wanted to interpret the words 
‘performs other conditions of the tenancy’ 
by saying that other conditions need not 
be express but they may be implied also. 
He submitted that if under the general 
law viz., the Transfer of Property Act, 
the lessor was entitled to re-enter if the 
tenent renounces his title, it could be said 
that it was an implied condition of the 
tenancy. He urged that unless the tenant 
accepted the lessor as the owner of the 
property, there could not be any re- 


lationship of a landlord and tenant be- 


tween them. Therefore the condition: of 
acceptance by the tenant of his lessor as 
the owner of the property. is a pre-re- 
quisite condition of tenancy by implica- 
tion. If he commits a breach of such 
material condition, the tenant would lose 
the protection under the Act and it would 
be open to the lessor to file a suit for 
eviction. I am unable to agree with the 
submissions made by Mr. Majmudar for 
the simple reason that if the tenant re- 
nounces the title of his landlord, there. 
would not remain any relationship of the 
landlord and tenant between them: and 
in that case, the Court under the. Rent 
Control Act would have no jurisdiction 
to deal with the matter. In such an 
eventuality, the landlord would be re- 
quired to go to an ordinary civil court 
to file the suit against the tenant on the 
strength of his title; He cannot ask: the 
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court under the Rent Control Act to give 
a relief for possession on the ground of 
disclaimer of title. The very fact that 
as long as the tenant perfarmed other 
conditions of tenancy, he ‘would be en- 
titled to protection of the Act goes to 
indicate that there must exist a tenancy 
between the parties before the Court 
under the Rent Control Act could have 
jurisdiction over them. The moment a 
tenant disclaims the title of the landlord 
and sets up a title in a third person or 
himself, there would not be a relationship 
of landlord and tenant between them and 
in my opinion, the court under the Rent 
Control Act in that case would have no 
jurisdiction to decide such a case.” 

The reasoning which has weighed with 
the learned Judge is, with great respect, 
fallacious. ‘The basic reason which has 
prevailed with him is that unless there is 
an express condition in the rent note that 
a landlord would be entitled to recover 
possession of the suit premises from his 
tenant if the latter denied or disclaimed 
his title, then alone the case would fall 
under sub-s. (1) of S. 12 of the Bombay 
Rent Act. That, in our opinion, is not a 
correct approach firstly because it is the 
existence of this very relationship be- 
tween the parties which qualifies a tenant 
for protection under the Bombay Rent 
Act and secondly because in every case 
between landlord and tenant there is 
always an acceptance of the basic fact 
that one is a landlord and the other is a 
tenant irrespective of whether, where 
there is a written rent-note, such an ex- 
press condition has been incorporated or 
not. Whether the transaction is oral or 
written, the continued acceptance of the 
relationship of landlord and tenant be- 
tween the parties is the most pre-eminent 
pre-condition for the tenant to continue in 
possession of the premises demised to 
him. The connotation which the learned 
Judge has imported to the expression 
“other conditions of the tenency” is too 
narrow and neglects the basic fact govern- 
ing the relationship between the parties, 
What we have quoted above from the 
judgment of the learned Judge clearly 
shows that the arguments which Mr. 
Majmudar raised before him were com- 
pletely justified and they could not have 
been repelled on any ground. In our 
opinion, with great respect, the learned 
Judge was jin error in saying that as soon 
as a tenant denies the title sof his land- 
lord who has inducted him in possession 
of the premises, the only remedy which 


the landlord has is to file a suit on title 
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or to seek relief for possession elsewhere 
on the ground of disclaimer of title. This 
reasoning also suffers from a basic fallacy. 
If there is a disclaimer of title and if it 
is no ground for eviction under the Bom- 
bay Rent Act, then the veil of protection 
which the Bombay Rent Act throws round 
the tenant will help kim to overreach his 
landlord. It would mean that it is open to 
a tenant to go on denying his landlord’s 
title with impunity and to continue in 
possession of the demised premises until 
his landlord establishes his title. That, in 
our opinion, is not the scheme of the 
Bombay Rent Act. <Any protection thai 
he can claim under the Bombay Rent Act 
flows from the basic fact that he accepts 
the relationship of landlord and tenant 
between the parties. The moment he dis- 
putes that relationship, he must be held 
to have committed breach of the most 
essential condition of tenancy which 
qualifies him for protection under sub- 
s. (1) of S. 12. We are, therefore, of the 
opinion that the principle laid down by 
the learned Judge in the decision referred 
to above is not the correct principle. We 
are unable to agree with it. In our opin- 
ion, therefore, the defendant in the in- 
stant case by denying the title of the 
plaintiffs who inducted her in the suit 
premises and by setting up title in her- 
self has forfeited the protection which 
sub-s, (1) of S. 12 accords to her. There- 
fore, in our opinion, she was not willing 
to observe and perform the very first con- 
dition of the reni-note and therefore she 
was not entitled to the protection under 
the Bombay Rent Act. In that view of 
the matter she is liable to be evicted and 
the decree passed by the Courts below is 
quite justified. We, therefore, see no 


reason to interfere with the unpaeneds de- 
cree, 


14. The Revision Application, there- 
fore, fails and is dismissed, Rule is dis- 
charged with costs, 


Revision dismissed, 
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S. H. SHETH AND C. V. RANE, JJ. 
Punjabhai Prabhudas & Co. and others, 
Appellants v. Sakinaben Mohamabhai 
and others, Respondents. 
First Appeal No. 573 of 1973 with Civil 
Applns. Nos. 2469 and 2489 of 1975 and 


First Appeal No. 611 of 1974, D/- 29-4- - 


1976.¥ E : 

Limitation Act (1963), S. 7 — Claim 
petition under S. 110-A, Motor Vehicles 
Act (1939) — Whether mother of minor 
claimant can give valid discharge within 
S. 7 — (Motor Vehicles Act (1939), Sec- 
tion 110-A). 

‘The mother of the minor claimant can- 
not be elevated to the status of a mana- 
fer. The power which a joint claimant 
has, as a guardian of another claimant, to 
give a discharge on the latter's behalf is 
not sufficient for the purpose of S. 7: A 
claim which is made in an application 
filed umder S. 110-A of the Motor Vehi- 
cles Act is an indeterminate claim and 
therefore, the mother. of the minor 
claimant is in no position to give a valid 
discharge In case of such a claim. Each 
ome of the legal representatives has a se- 
parate cause of action and each one of 
them is entitled to the separate award of 
compensation by reason of his or her 
status and by reason of his or her rela- 
tionship to the deceased, 1973 Lab IC 


1410 (Madh. Pra) and 1971 ACJ 203- 


(Delhi), Rel. on. (Paras 14, 15, 16) 
Cases Referred: Chronological 
1973 Lab IC 1410: 1973 ACJ 365 (Madh 

Pra) 15 
1971 ACJ 203 (Delti) 16 
In F. A. No. 573 of 1973: 

C. A. Shah with DÐ. L. Barot, for Ap- 
pellants; Miss V. P. Shah (for Nos. 1 and 
2), Deepak M. Shah (for No. 4) and P. K, 
Parekh. (for No. 5), for Respondents, 

In C. A. No. 2469 of 1975: i 

Miss V. P. Shah, for Petitioners. 

In C. A. No. 2489 of 1975: 

Mr. D. L. Barot, for Petitioners, 

in F. A. No. 611 of 1974: 


P.. K. Parekh, for Appellant; Miss V.P., 
Shah (for Nos. 1, 7, 8 and 9) C. A.-Shah 


*(Only portions approved for reporting 
by High Court are reported here). 

(Against decisions of D. G. Gheewala and 
K. M. Satwani, Motor Accident Claims 
Tribunal, Ahmedabad (Rural) at Narol 
in M. A. C. Appln. No. 11 of 1972 and 
10 of 1973 respectively). 
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with D. L. Barot (for. Nos. 3 to 5) and . 
H. J. Shah, (for No. 6), for Respondents. 

S. H. SHETH, J. :— x X x 
+ * * * * . 

14. Turning to the last contention as 
to limitation raised by Mr. Parekh. we 
find that the accident occurred on 29th 
June 1969 and the Claim petition was 
instituted on 23rd November 1972. The 
period of limitation prescribed for making 
the claim petition was 60 days - under 
S, 110-A (3) as it was before it was amend- 
ed by Act No: 56 of 1969. Prima facie, 
the application was barred by time. How- 
ever, in the instant case, the claimants 
were amd are minors. We have, there- 
fore, considered the effect af Ss. 6 and 7 
of the Limitation Act, 1963. Section 6 
will not apply to the instant case because 
amongst the legal representatives of de- 
ceased . labourer Manaji Narbhaji are not 
only the minor claimants but also his 
widow who is the mother and who has 
been joined as an opponent to the claim 
petition. Therefore, the case would be 
governed by S. 7 of the Limitation Act. 
It provides as under :— 


“Where one of several persons jointly 
entitled to institute a suit or make an 
application for the execution of a decree 
is under any such disability, and a dis- 
charge can be given without the concur- 
rence of such person, time will run 
against them all; but, where no such dis- 
charge can be given, time will- not run 
as against any of them until one of them 
becomes capable of giving such discharge 
without the concurrence of the others or 


- until the disability has ceased.” 


In the instant case, the minor claimant 


_and this brother are the legal representa- 


tives of the deceased. The question, 
therefore, which has arisen is ‘whether 
the mother could have given discharge 
without the concurrence of the minor 
Claimant. If she could give such a dis 
charge, the claim petition would be barred 
by time because in that case the time 
would run against all. If the mother of ' 
the Minor claimant — the widow of the 
deceased — could not give a valid dis- 
charge, time would not -run against. any 
of them unless and until. the minor at- 
tained majority. ‘The question ‘which 
therefore has been raised before us is. 
whether the ‘mother of the minor 
Claimant could ‘give a valid discharge 
within the meaning of S. 7 of the Limita- 
tion Act, 1963. In order to appreciate 
the -contention which has been raised it 
is necessary to turn to Explanation Ii to 
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S. -7. _It provides as follows :— 

“For the purposes of this section, the 
manager of a Hindu undivided family 
- governed by the Mitakshara law shall be 
deemed to be capable of giving a dis- 
charge without the concurrence of the 
other members of the family only if he is 
in management of the joint family pro- 
perty.” 

We apply the provisions of Exol. II only 
by analogy. A manager of a Hindu un- 
divided family governed by Mitekshara 
Law who has otherwise wide powers in 
matters of joint family property can also 
mot give a valid discharge within the 
meaning of S. 7 without the concurrence 

f other members of the family if ne was 
not in management of the jcint family 
property. So far.as the mother of the 
minor claimant is concerned, she cannot 
be elevated to the status of a manager. 
It igs difficult, therefore, for us to think 
that the mother of the minor claimant 
could have, within the meaning of S. 7, 
given a valid discharge in respect of the 
claim. Im taking this view we are sup- 
ported by two decisions one of which is 
of the Madhya Pradesh High Court and 
another of the Delhi High Court. 

15. In Amalgamated Coal Fields Ltd. 
v. Chhotibai, 1973 ACJ 365: (1973 Lab 
IC 1410 (Madh Pra)) a Division Bench of 
the Madhya Pradesh High Court consider- 
ed S. 7 of the Lim. Act and observed that 
the first requisite of that section is that 
there must be more than one perscn who 
are jointly entitled to institute the suit 
and that if a discharge can be given by 
a claimant who is free from disability 
without the concurrence of those who are 
under disability, then time runs against 
all of them and, therefore, limitation is 
not extended with reference to any of the 
joint claimants. It has’ next been ob- 
served that if such discharge cannot be 
given, the second part of the section 
comes into play and limitation will be 
extended with reference to all the joint 
claimants. In para. 11 of the revort it 
‘ has been observed that the discharge con~ 
templated by S. 7 of the Lim, Act is one 
which cam be given by a joint claimant 
' in his own right as such joint claimant. 
Therefore, according to the learned 
Judges, the power which a joint claimant 
has, as a guardian of another claimant, to 
give a discharge on the latter’s behalf is 
not sufficient for the purpose of S. 7, 
After having analysed the provisions of 

S. 7 of the Lim. Act it thas been further 
. observed that the co-heirs are tenants- 

in-common having distinct shares and 
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that, therefore, one’ cannot ‘give-.a’ valid 
discharge in his or her own right in res- 
pect of the rights of his or her daughter. 
Therefore, in such a case, limitation is 
extended in favour of the entire body of 
the plaintiffs who have a joint right to 
sue, 

16. The next decision is that of a 
learned single Judge of the Delhi High 
Court, In Bishan Dass v. Ramesh, 1971 
ACJ 203 (Delhi), it has been observed by 
the learned single Judge in that decision 
that a claim which is made in an applica- 
tion filed under S. 110-A of the Motor 
Vehicles Act is an indeterminate claim 
and that, therefore, the mother of the 
minor claimant is in no position to give 
a valid discharge in case of such a claim. 


‘Tt has been next observed that each one 


of the legal representatives has a sepa- 
rate cause of action and each one of them 
is entitled to the separate award of com- 
pensation by reasons of his or her status 
and by reason of his or her relationship 
to the deceased. The reasons which have 
weighed with the learned single Judge in 
that decision are, in our opinion, quite 
valid. We agree with the principle laid 
down by the Madhya Pradesh High Court 
and the Delhi High Court in the deci- 
sions referred to above. x x x 

Order accordingly. 
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J. B. MEHTA, A. D. DESAI, 
D. A. DESAI, P. D. DESAI AND 
B. K. MEHTA, JJ. 

Chhaganlal Devchand, etec., Applicants 
v. Smt. Navalkunwar Talakchand and an~ 
other ete., Opponents. 

Special Civil Applns. Nos, 425 of 1972, 
983 and 1579 of 1975 and 1088 of 1976, D/+ 
13-4-1977. 

Constitution of India, Art. 227 (as am- 
ended by Constitution Fortysecond Am- 
endment Act, 1976) — Provision is sub- 
stantive one and not procedural — Am- 
endment not retrospective. 

New Articles 226 and 227 as they òr- 
finally stood provided constitutional re- 
medies to an individual. The provisions 
of both the Articles were substantive 
provisions of law and not one relating to 
procedure. The amended Arts. 226 and 
227 are also substantive provisions of 
law: they are Constitutional provisions 
empowernig judicial review. The earlier 


BU/BU/C992/77/AGT - 





1877 `. 


substantial power. of. judicial review over 
decisions of the Tribunals is now with- 
drawn in view of the amended provisions 
of Art. 227. Thus, there is a major 
change in the substantive provisions of 
the Constitution. The rule of interpreta- 
tion is that the substantive provisions of 
law are always prospective in’ operation 
unless there is an express provision 
giving a retrospective effect or there is 
anything in them which necessarily indi- 
cates a retrospective effect thereof. It is 
thus obvious that the provisions of am~ 
ended Art. 227 can have only prospective 
operation as they are substantive con- 
stitutional provisions and there is nothing 
in the amended provision to give them 
retrospective effect. AIR 1975 SC 1843, 
AIR 1968 SC 1336, Applied; AIR 1958 SC 
86, Considered. (Paras 2, 4) 

It is to be noted that while amend~ 
ments made in Art. 226 by the Constitu- 
tion 42nd Amendment Act, 1975, have 
been made specifically retrospective in 
operation by S. 58 thereof, there is no 
such provision either specific or implied, 
fn that Act respecting amendments made 
in Art. 227. It is, therefore, obvious that 
amended Art. 227 cannot affect or govern 
the writ petitions which were filed under 
unamended Art. 227 and were pending 


before the High Court. (Para 3) 
Cases Referred: Chronological Paras 
ATR 1975 SC 1843 2 
AIR 1968 SC 1336:9 Guj LR 868 2 
AIR 1958 SC 86 2 


Spl. C. A. No. 425/72: 

C. T. Daru, with R. N. Shah, for J. Ls 
Hathi, for Applicant: J, R. N anavai for 
Respondent No. 1. 


Spl. C. A. No. 983/75: 


P. M. Raval, for Applicant; S. J. Joshi, 


for Respondents, 

Spl. C. A. No. 1579/75: 

C. T. Daru with R. N. Shah, ior Appli~ 
cant; D. D. Vyas, for Respondent. 

Spl. C. A. No. 1088/76: 


Girish Patel, for Applicant; S. R. Shah 
for I. M. Nanavati, for Respondent No. 2. 


A. D. DESAI, J. :— All these writ peti- 
tions are directed against the decisions of 
Tribunals and the question before me, 
sitting singly, was whether this Court has 
now jurisdiction over the decisions of the 
Tribunals in view of the amendment to 
Art. 227 of the Constitution. The ques- 
tion of general importance was thus 
raised before me and, therefore, follow- 
ing reference was made: 


“Referred to a larger Bench for deci- 
sion whether the amended Art, 227 has 
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retrospective effect so as to affect pend-~ 
ing matters under Art. 227 (unamended) 
either admitted, or filed before the am- 
endment and pending admission, against 
the decisions of Tribunals”. 

Unamended Art. 227 of the Constitution 
provided so far relevant that every High 
Court shall have superintendence over 
all courts and tribunals throughout the 
territories in relation to which it exer- 
ciseg jurisdiction. Thus the Article con- 
ferred on High Courts a power of judi- 
cial review over the decisions of Courts 
and Tribunals. Article 227 as amended - 
So far relevant reads as follows: 

“227 (a): Every High Court shall have 
superintendence over all courts subject 
to its appellate jurisdiction.” l 
The power of judicial review -in view of 
the amended provision is limites and 
thereunder decisions of the Courts sub- 
ordinate to the appellate jurisdiction of . 
the High Court can only be revised The 
question is whether the High Court can 
exercise power of judicial review in res- 
pect of decisions of Tritunals passed 
prior to February 1, 1977 against which 
the writ petitions are pending in the High 
Court on that day, that is, when the 
amended Art. 227 came into force. 


2. Now Arts. 226 and 227 as they ori- 
ginally stood provided constitutional re- 
medies to an individual. The .provisions 
of both the Articles were substantive pro- 
visions of law and not one relating to 
procedure, The amended Arts. 226 and 
227 are also substantive provisicns of 
law; they are Constitutional provisions 
empowering judicial review, The zarlier 
substantial power of judicial review over 
decisions of the Tribunals is now with- 
drawn in view of the amended provisions 
of Art. 227. Thus there is a major change 
in the substantive provisions of the Con- 
stitution. The rule of interpretation is 
that the substantive provisions of law are 
always prospective .in operation unless 
there ig an express provision giving a 
retrospective effect or there is amything 
in them which necessarily indicates a 
retrospective effect thereof, vide Jose Da 
Costa v. Bascora Sadashiva Sinat Nar- 
cornin, AIR 1975 SC 1843. In Keshavlal . 
Jethalal Shah v. Mohanlal Bhagwandas, 
§ Guj LR 868: (AIR 1968 SC 1335), the 
facts were that a decree of ajection under 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act was passed by 
the trial Court and confirmed in appeal. 
The party aggrieved by the order filed 
civil revision application under S. 115 of 
the Civil P. C. and the same was admit- 
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ted iby ‘the High Court. Pending final 
hearing of ithe. revision application, Sec- 
tion 29.(2) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act 
Was amended and wumder the amended 
provisions, the High ‘Court was piven 
ipower of revision if it was satisfied that 
a decision in appeal was not according to 
daw. ‘Thus by the amendment the reyi- 
sional power of the High Court was en- 
darged. The Court thad to consider, whe- 
ther the provisions of S. 29 @) as amend- 
ed govemed tthe pending cases. Two-fold 
contentions were advanced before the 
Supreme Court. The. first contention was 
that the right of revision, that is, right 
to move the superior court, attached to 
-a litigation when it. commenced and it 
could not be affected by any subsequent 
amendment unless an €xpress provision 
was made giving retrospective operation 
to the amendment. The second conten- 
fion was that the order of the appellate 
Court «which had acquired finality subject 
to the exercise of the limited jurisdiction 
by ‘the High Court under S$. 115 of the 
Ciwil P, C. could not, in absence of a 
provision fin the Amending Act, making 
the Amendment expressly or by neces- 
sary implication retrospective be set aside 
in exercise of power conferred upon the 
High Court under S. 29 (2) of the Amend- 
ed Act enacted after the dats on which 
fhe judgment of the aprellate Court was 
delivered, The Supreme Court left the 
first contention open and decided the se- 
cond contention observing: 


“But when fhe revision application was 
entertained under S. 115 of the Civil P.C., 
the High Court assumed to itself a limit- 
ed jurisdiction conferred by that section, 
‘and in ‘the absence of amy exoress provi- 
‘Sion made in the amending Act, the 
‘jurisdiction conferred ‘by that section 
could not be extended. The question 
whether the High Court could jn exer- 
cise of its jurisdiction set aside, modify 
or alter the decision of the appellate 
(Court was not a matter of procedure. 
‘The order of the appellate Ccurt, subject 
to. scrutiny ‘by fhe High Court within the 
limited field permitted by S. 115 of the 
(Civil P. C., was final. In conferring upon 
the High Court a wider jurisdiction for 
the purpose of determining whether the 
decision of the appellate Court was ac- 
cording to lew, the Legislature did not 
attempt to legislate in the matter of pro- 


cedure, The Legislature expressly sought. 


to confer upon the High Court power to 
reopen questions which tili then were to 
‘be deemed finally decided.” 


A. TR. 


It is thus clear that the provisions relat- 
ing to revision under S. 29 (2) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act were held by the Su- 
preme Court to be of substantive nature 
and not one relating to procedure, In 
State of U.. P. v. Mohammad Nooh, AIR 
1958 SC 86, the question that arose be- 
fore the Supreme Court was whether a 
quasi-judicial order passed before coming 
into force of the Constitution and conse- 
quently Art. 226 of the Constitution, was 
open to challenge by resort to the provi- 
sions of the said article. The Supreme 
Court held that Art. 226 had no retro- 
spective operation. It is thus obvious 
that the provisions of amended Art. 227 
can have only prospective operation as 
they are substantive constitutional pro- 
visions and there is nothing in the amend- 
r provision to give them retrospective 
elect. i 


3. It is also necessary to note that by 
Constitutional (Fortysecond Amendment) 
Act, 1976 both Arts. 226 and 227 are 
amended and while effecting an amend- 
ment in Art. 226, the Amending Con- 
stitution Act by S.-58 has made special 
Provisions giving retrospective effect to 
the amended Art. 226 in respect of cer- 
tam pending matters. No provision 
giving retrospective effect to the amend- 
ed provisions of Art. 227 is made. More- 
over, under S. 46 of the Constitutional 
{Fortysecond Amendment) Act, 1976 
Part XIVA has been added which in- 
cludes Arts. 323-A and 323-B. Sub- 
el. (1) of Art. 323-A thus added provides, 
so far relevant, that Parliament may, by 
law, provide for the adjudication or trial 
by administrative tribunals of disputes 
and complaints with respect to recruit- 
ment and conditions of service of per- 
sons appointed to public services and 
posts. in connection with affairs of the 
Union or of any State or of any local or 
other authority within the territory of 
India or under the control of the’ Gov- 
ernment of India or of any corporation 
owned or controlled by the Government. 
Sub-clause (e) of Cl. (2) of Art. 323-A 
provides that a law made under Cl. (1) 
may provide for the transfer to each such 
administrative tribunal of any cases pend+ 
ing before amy court or other authority 
immediately before the establishment of 
such tribunal as would have been within 
the jurisdiction of such tribunal if the 
causes of action on which such suits o 
proceedings are based had arisen afte 



















such establishment. Article ~323-B (1) 
provides that appropriate Legislatur 





to make laws. 
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may, by law, provide for the adjudica- - 


tion or trial_of any dispute, complaints, 
or offences with respect to all ‘or any of 
the matters specified in Cl. (2) with res- 
pect to which such. Legislature has power 


sets out the- matter and sub-cl. (e) of 
Cl. (2) of Art. 323-A provides for transfer 
to such tribunal of any cases pending be~- 


fore any court or other authority im~« 


mediately. before the establishment of 
such tribunal as would have been -within 
the jurisdiction of. such tribunal if the 


-causes of action on which such suits ‘or 


proceedings are based had arisen after 
such establishment. It clearly appears, 
therefore, that the Parliament was aware 
that the provisions of Arts. 226 and 227 
which it was amending were substantive 
constitutional provisions _and, therefore, 
the amended provisions could have only 
prospective effect. It was because of this 


awareness and knowledge that special’ 


provisions are made by S. 58 of the Con- 
stitution (Fortysecond Amendment) Act 


Art. 226 in respect of certain pending 
cases, There is no dispute before us that 
there is no express or implied provision 
in the Amending: Constitutional Act or 
under the amended Art. 227 giving the 
Article a retrospective effect, so as to 
affect the pending proceedings filed under - 
unamended, Art. 227. It is, therefore, ob- 
vious that amended Art. 227 cannot affect 
Or govern the writ petitions which were 
filed under unamended. Art. 227 and were 
pending before: the High Court. A 

4. Thé answer to the question refer- 
red to, therefore, is that the- amended 
Art. 227 has no retrospective effect so as 
to affect pending matters under Art. 227 
(unamended) either admitted; or filed be~ 


‘fore the amendment and pending admis« 





sion, against the decisions. of Tribunals. 
5. Order accordingly. 
Reference answered accordingly. 
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Union of India, Appellant v. M/s. 


Karsandas Jethabhai & Co., 
Respondent. 


First Appeal No. 568 of 1971, DA 31-i 
1976.* 


Porbandar, 





'*(Against order of V. K. “Purohit, Civil J. 


(Sr. Divn.), -Porbanidar in “Misc. Appin. 
No. 59. of 1967). 
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Clause (2) of the Article 


a 


- Blea, 
giving retrospective effect to amended .. 


[Pr. 1} Guj 13% 


(A) Arbitration Act (4940). S. 3 and 
First Schedule, CL 2 — General comdi- 
tions of the contract laid) dowm im Book 
of 1955, Cl. 63 (3p (b) — Condition re- ` 
garding appointment of am Umpire — 
Directory- 

‘The terms of- contract which are im 
‘pari materia with CI. 2 of the first: Sche- 
‘dule of the Arbitration Act camot be. 
interpreted in such a way that. the non- 
compliance with which. would set at 
naught. the award givem by the anbitra- 
tors. AIR 1967 Bom ° 373}, Relied or. 

f (Pana 4} 

(B) Evidence Act (1872), Si. 15 
Estoppel — Party to contract. talking: pant 
in proceeding: before Arbitrators: though 
no umpire was appointed! — Party not 
even raising objection at that time — 
Subsequently he raising: the technical — 
plea of non-appointment of am Umpire to — 
set aside award — Held the conduct af 
party amounted to waiver and he 
would uot be permitted to raise such a 
(Bara. 6). 

(©) Arbitration Act (E940); S. 3.— 
Ground for setting aside award — Arbi- 
trator not giving reasons of his: finding — 
Award not vitiated. 

Arbitrators are not expected ta deal 
with the problem assigned to them: in the: 
manner im which the judicial or quasi 
‘judicial authorities do. Award is. not 
vitiated merely because arbitrator hadi. 
not stated his reasons for his finding: ATR 
1967 SC 378, (1958) 2 AH ER 494, Relied 


on. (Para 8) 
Cases . Referred: Chronological Paras 
AIR 1967 SC 378 . 8 
AIR 1967 Bom 373 4 
ATR 1959 Bom 39; i 4 
(1958) 1 AH ER 494 g 


I. €. Bhatt, for Appellant; G Mm. Desai 
and J. R. N anavati, for Respondent. 

BHATT, J. :— This. appeal has been 
filed under S. 39 of the Indiam Arbitratiom 
Act, 1940 by the Union of India, owning 
and representing the Westerm Railway. 
against. the respondent, wio hadi filed a 
Misc. Application No. 59 of 196% im the 
Court. of Civil Judge (S. Dy) Porbandar 
under S. 30 of the said Act for setting 
aside the award dated tst April, 1967 By 
the original non-applicants Nos. 1 and 2 
the arbitrators: This first appeal hadi 
originally came before the learmed single 


- Judge of this Court, who having found 


that the ruling | reported im the case of 
Vinayak Vishnu Sabasrabudhe v. B. Œ ` 
Gadre, AIR 1959 Eam 39 was. net sood 
- law, had réferred the same to the Diki- . 
sion Bench. = 
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:.2. The facts of the case are that the 
present respondent M/s. Karshandas 
Jethabhai and Company had undertaken 
Some contract work of the Railways and 
a dispute had arisen between this Com- 
pany and the Railways regarding certain 
amounts of payment. As per the agree- 
ment contained in the arbitration clause, 
the matter was referred to the arbitra- 
tion of one Shri S. K. Iyer, Deputy Chief 
Engineer (South and Central) Western 
Railway and Shri N. K. Rewari, Deputy 
Financial Adviser, Western Railway, 
Churchgate, Bombay. After hearing both 
the parties, and after affording an op- 
portunity to both the sides to lead what- 
ever evidence they wanted fo lead, the 
arbitrators had given their award on ist 
April 1967 which was got filed by the 
original applicant the contractor by filing 
‘an application before the court - under 
5. 14 of the Act. The award was ac- 
cordingly filed by the arbitrators and 
then the contractor filed their objections, 
Ex. 13, on 7th August 1967 praying for 
the setting aside of the award. as per Sec- 
tion 30 (a) and (c) of the Act. The said 
prayer was resisted by the Union of India 
before the trial Judge, but no evidence 
was led before the court. The court held 
that the arbitrators were duly appointed, 
but set aside the award on the ground 
that the arbitrators had no jurisdiction in 
so far as they had failed to appoint an 
Umpire before proceeding with arbitra- 
tion as per Cl. 63 (3) (b) of the General 
Conditions of the Contract as laid down 
in Book of 1955 governing the relevant 
contract and also under the provisions of 
the Indian Arbitration Act. 


3. Against this setting aside of the 
award, by the trial court, the present ap- 
peal has been filed by the Union of India. 


4. As far as the question on the basis 
on which the award in question is set 
aside by the trial court is concerned, the 
earlier Bombay view reported in the case 
of Vinayak Vishnu (AIR 1959 Bom 39) 
(Supra) referred to above, has been set 
at naught by the subsequent Division 
Bench of the Bombay High Court which 
held that the view expressed in that case 
was no longer good law. The case of 
Vinayak Vishnu (Supra) was decided by 
the single Judge of the Bombay High 
Court. The said case came to be review- 
ed by the Division Bench of the Bombay 
High Court in the case of M/s. Modern 


Builders vy. Hukmatrai N. Vadirani, AIR: 


1967 Bom 373. Interpreting Cl. 2 of the 
first. schedule, the Division Bench held 


that the provisions of the said clause re- 
garding the .appointment of an umpire 
are merely directory and not mandatory. 
The Division Bench in this connection 
has observed as under:—- (at p. 374, 
para. 6) 

“Although an Umpire has no function to 
perform in the absence of a disagreement 
between the arbitrators or their failure 
to make an award in the time allowed, 
the terms of Cl. 2 ‘clearly show that the 
Legislature intended that the arbitrators 
Shall appoint an umpire as a matter of 
course irrespective of whether they do or 
do not agree with each other. Mr, 
Dhanuka pointed out in this connection 
that prior to the Arbitration Act of 1940 
it was not obligatory on the arbitration 
when they were even in number to ap- 
point an Umpire. The corresponding 
clause in the First Schedule to the Indian 
Arbitration Act of 1899 provided that the 
arbitrators “may appoint an Umpire at 
any time within the period during which 
they have power to make an award”. In 
Cli. 2 of the First Schedule of the Arbi- 
tration Act of 1940 the language was 
changed and it was provided that the arbi- 
trators “shall appoint an Umpire not 
later than one month from the latest 
date of their respective appointments”. 
The change was undoubtedly deliberate, 
and it appears to have been made because 
the Legislature felt that the arbitrators, 
if they fail to agree on the matters re~ 
ferred to them may also disagree on the 
nomination of an Umpire and that it was 
desirable that they should nominate an 
Umpire soon after they are appointed 
arbitrators. Relying on this legislative 
history, Mr. Dhanuka argued that the 
use of the word “shall” in Cl 2 of the 
First Schedule instead of the word “may” 
which appeared in the corresponding 
clause of the earlier Act, showed that the 
Legislature intended that the provision 
of Cl. 2 should be mandatory and not 
directory. We do not agree that the use 
of the word “shall” is decisive of the 
question. When the Legislature had used 
the word “may” in the former clause, 
the appointment of an Umpire by the 
arbitrators was discretionary. With the 
use of the word “shall” jin the pre- 
sent clause the appointment has been 
made obligatory. It is, however, obvious 
that an obligatory rule may be either 
mandatory or directory depending upon 
whether the Legislature intended that 
non-compliance with the rule should or 
should not result in the nullification ‘of 
subsequent proceedings. ‘The real ques~' 
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tion; = therefore, is whether - the Legisla< 
ture intended that the failure. of the 
arbitrators to appoint an Umpire- should 
result-in depriving them. of the power to 
proceed with the arbitration and: in: ren- 
dering invalid any award made by them.” 
We .are in perfect agreement with the 
view expressed by the Division Bench of 
the Bombay High Court and we also hold 
that the terms of the contract which are 
in pari materia with Cl. 2 of the First 
Schedule of the Arbitration Act cannot 
be imterpreted in such a way that the 
inon-compliance. with which would set at 
naught the award given by arbitrators. 


5. Mr. Desai, however, tried to dis- 
tinguish this view expressed by the Divi- 
sion Bench of the Bombay High Court 
and. by almost all other High Courts, on 
' the ground that all those cases were deal- 
ing with Cl. 2 of the First Schedule of 
the -Act whereas in the present case what 
was sought to be enforced was a matter 
of a contract. Mr. Desai urged that when 
the parties by mutual consent laid down 
“a particular provision ag a condition pre- 
cedent to the actual commencement of 
the arbitration: proceedings, the court 
must uphold what they had provided for. 
However, simply because the auxiliary 
"verb ‘shall’ has been employed in the 
clause, it cannot be said that the parties 
intended : that the non-compliance with 
the said clause would vitiate the whole 
reference and ultimately the award given 
therein, The clause in question reads. as 
“under z = i 


“Before entering into reference, the 
two Arbitrators shall nominate an Um- 
pire”, 
However, we are riot prepared to hold 
that the parties intended. to treat this 
clause as a condition precedent and that 
non-compliance with it -would render all 
subsequent steps as of no consequence, 
- 6. In this connection it.is to be noted 
that the contractor-applicant took part in 
the proceedings without raising any ob- 


jection to the further proceedings with- 


out the appointment of an Umpire and 
have come forth with this technical 
|grievamce only after the contractor found 
that the award was not to their liking. 
This cond-ict on the part of the contrac- 
tor, therc‘ore, would amount to waiver 
of the condition. and the contractor-ap- 
plicant cannot -be permitted to raise this 
question for the first time -before the 
court. If the-.condition is a matter . of 
contract alone, itis ‘open to the. - con- 
_‘tracting. parties to-waive that condition.. 


‘a sad commentary on ‘both the 


- 7> The : above - contention that, was 
canvassed. before the trial court and had - 
come to be accepted by that court does 
not, in fact, arise in the present case, 


‘though. in the initial stages this point, was 


urged by both the sides, However, -to 
the credit of Mr. G..N. Desai, appearing 
for the contractor-applicant. before us, it 
should be stated that on the perusal of 
the record, he ultimately found that, as 
a matter of fact, both these arbitrators 
had appointed one Mr. Malliya on 20th 
November 1965 as an Umpire and that a 


‘letter of that date was addressed by the 


arbitrators to the contractor-applicant in- 
forming them of this appointment.. It is 
really said that the applicant raised this 
question before the court, keeping the 
court in dark about. it, either advertently 
or inadvertently and it is. also. equally | 
sad that the officers in-cnarge of the 
Railway Administration did not care to 


. go through their files and find out that, 


as a matter of fact, an Umpire was ap- 
pointed by the arbitrators before they 
entered on the reference, This is indeed 
sides. 
However, we have dealt with the above 
question of law because the matter was 
referred to the Division Bench with a 
view to have a clear opinion of this court 
on this question which may be raised in 
future in some further litigations. 

8. Mr. Desai then tried to support the 


- judgment: of the trial court on the ground 


that the award in question was unsus- 
tainable because though the record óf 
‘proceedings was stretched, over 365 pages, 
the ‘arbitrators had mot given a single 
reason for arriving at the conclusions of 
the award. It cannot be gainsaid that 
the award given by the arbitrators simp- _ 
ly records their: conclusions without any 

reference to the grounds which weighed 
With them in brushing aside the large 
claim, involving a little less than a lac 
of rupees, and awarding only the meagre 
amount of Rs. 5000/-. -It is also. true that 
the arbitrators did not show as to which 
of about seven claims was accepted by 
them amd to what extent while they 
awarded the sum -of Rs. 5000/-. Mr. 
Desai on these grounds alleged that the 
award was ex facie arbitrary and suffer- 
ing from an error of law apparent on 
the face of record, - Though the grievance 


‘of the applicant on this.score is- easy to 


be understood and ‘appreciated, the plea 
canvassed by Mr. . Desai that the award 
should be set at naught on the - ground 
that it discloses ‘no reasons for- the con-. 
clusions -arrived -at-‘ cannot - be” accepted. 
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Mr. Desai has also implored us that 
when it has been consistently laid down 
that even administrative questions in« 
volving some prejudice to some citi- 
zens have to incorporate reasons, if 
should be repugnant to the common 
sense that the arbitrators, who are quasi- 
judicial authorities if not to some extent 
judicial authorities, should simply pro- 
nounce their final orders without dis- 
closing in any way what prompted 
them to arrive at those conclusions. 
As far as the arbitration proceedings are 
concerned, the courts both in England and 
in India have consistently held that the 
arbitrators are not expected to deal with 
the problems assigned to them in the 
manner in which the judicial or quasi~ 
judicial authorities do. Our Supreme Court 
in the caseof Bungo Steel Furniture 
(Pvt.) Ltd. v. Union of India, AIR 1967 
SC 378 had to deal with the very plea and 


the majority of the Supreme Court ruled 


as follows after reviewing the English 
authorities, (at p. 382 Para 9). 


“It ig now a well-settled principle that 
if an arbitrator, in deciding a dispute þe- 
fore him, does not record his reasons and 
does not indicate the principles of law on 
which he has proceeded, the award is 
Mot on that account vitiated. It is only 
when the arbitrator proceeds to give his 
reasons or to lay down principles on 
which he has arrived at his decisions 
that the court is competent to examine 
whether he has proceeded cantrary to 
law and is entitled to interfere if such 
error of law is apparent on the face of 
the award: itself.” 


9. We feel that we can advert to one 
English authority also inthis connection 
with advantage. It isthe case of London 


Export Corporation Lid. v. Jubilee 
Coffee Roasting Co. Lid., (1958) 1 All 


ER 494. ‘There it has been observed as 
under :— 

“Where an arbitration agreement is 
` silent as to the procedure, what attitude 
should the court adopt in seeking to imp- 
ly terms? Obviously it does not imply 
terms which tend or appear to tend to 


an unjust award, but the court, parti- 
cularly in commercial arbitrations, does 


not now, as perhaps once courts did, 
start on the assumption that the parties, 
except as otherwise expressly agreed, in- 
tended to adopt in its full rigour the pro- 
cedure which, on long experience, help- 
ed by natural conservatism, has com- 
mc.ded itself as most appropriate to the 
courts of law themselves”. 


v. A. T. J. S. Sahakari Mandali 


A.I. R, 


10. In view of the settled legal posi- 
tion and the sound reasons underlying 
them, it is difficult even for us to enter- 


tain the objections raised by Mr. Desai 
for the contractor applicant. 
41. Mr. Desai, however, urged tha 


under 5. 29 of the Act, the contractor- 
applicant should be awarded interest at 
the rate of 6% per annum by the court 
while giving decree on the basis of the 
award, As the matter has to go back to 
the trial court for taking further proceed- 
ings of drawing of the decree in ithe 
matter, we do not give any direction in 
that connection. It will be open to the 
contractor-applicant to move the court 
dealing with the mattar for the appro- 
priate relief regarding interest. 


12. The result is that the appeal 
succeeds. The order of the trial court 
setting aside the award is quashed and 
the matter is remanded to the trial court 
for taking further proceedings of draw- 
ing the decree according to law. In view 
of the circumstances of the case, there 
will be no order as to costs of this appeal. 
12-3-1976. 

In view of the appeal itself having 
been allowed the cross-objection did not 
survive, 

Appeal Allowed 
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Amrutlal Mangalji Joshi, Petitioner v, 
Arab Timbdi Juth Sevadayi Sahakari 
Mandali Ltd. and others, Respondents. 


Special Civil Appln. No. 1438 of 1972, 
D/- 13-7-1977.* 

Gujarat Co-operative Societies Act 
(10 of 1962), S. 102 — Appeal under — 
Period of limitation — Commencement of 
— Gujarat Co-operative Societies Rules 
(1965), R. 41 (4) — Appeal against deci- 
Sion of Registrar’s nominee — Decision 
not communicated to aggrieved party by 
registered post as prescribed in R. 41 (4) 


(b) — Effect of on limitation. (Gujarat 
Co-operative Societies Rules (1965), 
R. 41 (4)). 


The period of limitation in filing the 
appeal against a decision under S, 102 
would run from the actual date of the 


*(To set aside order of Gujarat State Co« 
op. Tribunal, D/- 28-9-1971). 
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knowledge of the said decision. AIR 1961 
SC 1500, Rel. on. . (Para 4) 

Sub-rule (4) of R. 41 of the Gujarat 
Co-operative Societies Rules (1965) pre- 
scribes an obligation on the Nominee: of 
_the Registrar to communicate’ the deci- 
sion to the parties. That communication 
can be made by pronouncing the award 
if both the parties are present or by send- 
ing it by registered post to the party 
which may be absent when the award is 
pronounced. Where the decision of the 
Registrar’ Nominee was not communi- 
cated to the aggrieved party by register- 
€d post as prescribed in Cl. (b) of sub- 
r. (4) of R. 41, the party could not be 
fastened with the knowledge of the deci- 
sion and the summary dismissal of the 
appeal by the Tribunal filed against the 
decision by the aggrieved party on the 
ground that it was barred by limitation 


Was not justified. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1500 “4 


© 5. J. Joshi, for Petitioner; Suresh M. 
Shah, for Respondents. 

ORDER :— This is a petition under 
Art. 227 of the Constitution of India at 
the instance of the Secretary of a service 
society who was the original, defendant 
No. 4 in the Court of Registrar’s Nominee 
în Arbitration Case No. 88-of 1970 filed 
by the Society against the President, 
Sureties and the Secretary thereof for re- 
covery of Rs. 1338-50 paise against the 
order of the Gujarat State Co-operative 
Tribunal dismissing the appeal of the 
petitioner from the order of the Regis- 
trar’s Nominee in the said suit holding 
the petitioner solely liable for the amount 
and ordering him to pay the same on the 
ground that the appeal was clearly time 
barred. í 


2. Mr. Joshi, learned Advocate, ap- 
pearing for the petitioner advanced two 
contentions in support of this petition, 
They are, — i 

1. The Tribunal committed .an error 
apparent on the face of the record in 
overlooking the fact disclosed from the 
record of the suit on‘the file of the Court 
of Registrar’s Nominee that the notice of 
the date of pronouncement of the deci- 
sion was not given to the petitioner. 

2. In any case, the Tribunal in hold- 
ing the appeal to be beyond the period of 
limitation failed to exercise the jurisdic- 
tion inasmuch as it lost sight of an ad- 
mitted position that the decision of the 
Registrar's Nominee was not communi- 
cated to the petitioner by registered post 
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as prescribed in Cl. (b) of sub-r. (4) of 
R. 41, of the Gujarat Co-operative Socie- 
ties Rules, 1965. a 

3. Now so far as the first contention is 
concerned, I do not think that Mr. Joshi 
was on firm ground, because the .Tribunal 
has found as a matter of fact on apprecia- 
tion of the record and proceedings of the 


‘suit thet the petitioner was present on 


the last date when the evidence was 
Closed and the arguments were heard, 
and that the Nominee fixed up the date 
of pronouncement of the decision. I 
have also called for the record and I have 
tried to satisfy myself whether the find- 
ing was warranted from the record and 
proceedings, The date on which the evi- 
dence was closed by the parties and the 
arguments were heard by the Nominee 
was January 17, 1971. The proceedings 
of the said date read as under :— 

. “The matter is fixed today. The de- 
position of Shantidas Madhavdas record- 
ed at Ex. 26. The evidence of the par- 
ties is over. No additional evidence is to 
be adduced by any party. Hence the 
arguments heard. Adjourned on 24th 
January, 1971 for award.” 

In view of these proceedings, it cannot be 
urged justifiably much less established 
that the petitioner was not given due 
notice of the date for the pronouncement 
of the decision. The first contention of 
Mr. Joshi, therefore, should be rejected. 


4, However, Mr. Joshi was on firm 
ground when he contended that the Tri- 
bunal failed to exercise its jurisdiction ` 
in not appreciating that the Nominee was 
under an obligation to communicate the 
decision by registered post to any party 
which may be absent on the date so fixed 
for the pronouncement of the decision. 
The material sub-rules of R. 41 so far as 
relevant for purposes of this petition 
provide as under:— -> 

“41. Procedure of hearing and decision— 
(1) The adjudicating authority shall re- 
cord a brief note in English or in Guja- 
rati language of the evidence of the par- 
ties and witnesses who attend and upon 
the evidence so recorded and upon con- 
sideration of' any documentary evidence 
produced by either side, a decision shall 
be given in accordance with justice, 
equity and good conscience and it shall 
be reduced to. writing. Such a decision 
Shall be given in open Court either at 
Once or on some future date of which due 
notice shall be given to the parties, 

(2) xxx xxx xxx = 

(3) XXX XXX XXX 
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(4) The decision shall be communicated: - 


to the parties by— 
(a) pronouncement of the award; or 
(b) registered post to any party which 
may be absent on such date. 


(5) XXX XXX XXX.” l 
The net result of this Rule which provides 
a procedure while giving the decision is 
that after the evidence is over, the 
Nominee is to give the decision and he 
may give the same in open Court either 
at once or on some future date of which 
due notice would be given to the parties. 
If the Nominee does not pronounce the 
decision at once in the Court end a 
future date is fixed for pronouncing the 
decision, the decision is deemed to be 
communicated to the parties either by 
pronouncement of the award or by regis- 
tered post to any party which may be 
absent on such date. In other words, 
sub-r, (4) of R. 41 prescribes an obliga~ 
tion on the Nominee to communicate the 
decision to the parties, That communica- 
tion can be made by pronouncing the 
award if both the parties are present or 
by sending it by registered post to the 
party which may be absent when the 
award. is pronounced. The Tribunal had 
lost sight of this statutory. provision while 
determining the question of limitation in 
the appeal, The Nominee fixed 24th 
January 1971 as the date for pronouncing 
the decision. On that date he pro- 
nounced his judgment and award. [tis a 
common ground that the petitioner was 
absent on that date in the Court. The 
Nominee held the petitioner to be solely 
liable for the decretal amount and exone- 
rated other defendants. On plain read- 
ing of R. 41 (4), the petitioner cannot be 
fastened with the knowledge of the deci- 
sion contained in the award. The period 
of limitation m filing the appeal against 
such decision under S. 102 of the Gujarat 
Co-operative Societies Act would run, 
therefore, from the actual date of the 
knowledge of the said decision. Mr. Shah 
for the respondent, however, made a 
strenuous attempt to impress upon me 
that the period of limitation prescribed 
under S. 102 for filing appeal by an ag- 
grieved party against the decision of a 
Nominee is 60 days from the date of the 
decision and sub-r. (4) only prescribes the 
obligation for communication and would 
not have a bearing on the question as to 
when the limitation will commence to 
run. I am affaid that this is a conten- 
tion which cannot be sustained at all. In 
Raja Harish Chandra Raj Singh v. The 
Deputy Land Acquisifion Officer, AIR 
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1961 SC. 1500, the Supreme: Court: was: 
required to consider. as to! what -meaning 

should be ascribed to the term “date of. 
award” under S. 18 (2) (b) of the Land 
Acquisition Act for the purposes of com- 
putation of the limitation for making an. 
application for reference under S. 18. The 


' Supreme- Court in that case held that 


where the rights of a person are affected 
by any order and limitation is prescribed 
for the enforcement of the remedy by 
the person aggrieved against the said 
order by reference to the making of the 
said -order, the making of the order must 
mean either actual or constructive’ com- 
munication of the said: order to the party 
concerned, and therefore the knowledge 
of the party affected by the award made 
by the Collector under S. 12 of the Land 
Acquisition Act, 1894 either actual or 
constructive is an essential requirement 
of fairplay and natural justice. It is 
further held that the expression “the date 
of the award” used in proviso (b) to Sec~ 
tion: 18 (2) of the said Act must mean the 
date when the award is either communi- 
cated to the party or is known by ‘him 
either actually or constructively and it 
will be unreasonable to construe the 
words from the date of the Collector’s 
award used in the proviso to S. 18 in a 
literal or mechanical way. Mr. Shah 
learned Advocate for the respondents 
made an attempt to persuade me that the 
petitioner must be held to have construc 
tive knowledge of the award because due 
notice under sub-r, (1) of R. 41 for pro- 
nouncement of the decision was given to 
him. I am afraid that this contention 
would not be open to Mr. Shah in view 
of the obligatory -provision contained in 
sub-r, (4). In my opirion, therefore, Mr. 
Joshi: was perfectly justified in making 
the grievance that the Tribunal has fail- 
ed to exercise the jurisdiction in sum- 
marily rejecting the appeal without as- 
certaining the facts by issuing notice on 
the respondents and allowing the parties 
to put in the evidence in support. of the 
respective versions, | 


5. The result ig that this petition is 
allowed and the order of the Co-opera- 
tive Tribunal dismissing the appeal of 
the petitioner summarily is quashed and 
set aside by issuance of a writ of certio- 
rari and: the matter is ordered to be sent 
back to the Gujarat State Co-operative 
Tribunal for finding out when the petix 


. tioner got the knowledge of the .order. of 


the Nominee after giving an opportunity 
to, Respondent to show cause against ‘the 
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- gondonation - of: .delay.: Rule is made’ abv- 
solute accordingly with .no ‘order -ag to 


E * > ` Petition. allowed. 
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J. B. MEHTA AND S. H. SHETH, JJ,- 


Kanbi Harji Hira Dubasia, Appellant v, 
Kanbi Vasta Arjan Limani, Respondent, 
Letters Patent Appeal No. 27 
D/- 23-1-1976.* l 
(A) Bombay Money Lenders Act (31 of 


1947), Ss. 10 (2) and 8 — Construction — 


Expression “produce within a period” — 
Meaning — Expression does not mean 
that ‘on payment of arrears. of Licence 
fee and inspection fees’ Registrar is bound 


to grant licence — Such payment does not ~ 
amount to compliance with S. 10 (2) —. 


Suit liable to be dismissed, - 
On a true construction of sub-s. (2) of 
S. 10, it is clear that it is open to ʻa 
‘money-lender to apply for a license for 
the past period commencing from the 
date on which he started the business of 
| money-lending or the expiry of six 
months from the date on which the Act 
came into force on payment of all the 
arrears of the licence fees. It confers a 
right upon a money-lender who has 
carried on his money~-lending business 























for a licence for’ the past period in order 
to validate the transactions of money 
lending which he had entered into with 
his debtors. .Sub-sec. (2) does not casi 
“any obligation upon the Registrar to 
grant a licence ‘for the ‘past period 
straightway as soon as the arrears of the 
licence-fees have been paid up. This is 
Go because the Scheme of S, 8 makes it 


granted automatically or mechanically on 
payment of licence fees or arrears of 
licence fees. (Paras 10 and 11) 


(B) Bombay. Money Lenders Act (31 of 
1947), S. 10 (2) — Scope — Money Len- 
der filing a suit te recover the loans must 
be required by the Court te. produce 
licence — Court must. make order on ap- 
plication by money lender for time to 
produce licence — Failure by Court to 
make order requiring plaintiff to produce 
licence’ — Plaintiff although depositing 
¥(Against judgment of M. C. Trivedi J. in 
Second Appeal No. 99 of 1970, D/x 
` 40-12-1973). ` _ 


HU/HU/C949/77/GGM 


of 1974, 


abundantly clear: that a licence is not. 
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arrears: of license. fées and. inspection: fees 


‘not getting licence in the absence o7 such 
_ order from Court — Dismissal of suit for 


non-production of licence set. aside. S. A, 


‘No. 99 of 1970,.D/- 10-12-1873 . (Guj), Re-. 


. versed, _ (Para 12) 
-Cases Referred: Chronological Paras 
AIR 1970 SC 1420 - 13 


K..N. Mankad with A. K. Mankad, for 
Appellant; Y. S. Mankad, for -Respondent. 


S. H. SHETH, J.:— The plaintiff has 
filed this appeal against the decree passed 
by the learned single Judge in Second 
Appeal -99 of 1970. The learned single 
Judge granted the certificate of fitness to 
enable the plaintiff to file this appeal. 

2. The facts of the case, briefly stated, 
are as under :— - E i 

3. The plaintiff had been advancing to 
the defendant loans right from 1950. On 
13th March 1963 after having taken acx 
counts of what the plaintiff had advanced 
to the defendant, the defendant executed 
a mortgage transaction in favour of the 
plaintiff to secure his debt, .The defen- 
dant did not-pay the amount due under 
the mortgage transaction and therefore, 
the plaintiff filed on 5th November 1966 
the present suit for recovering the mort- 
gage amount, The defendant, inte alia, 
contended “in defence that the plaintiff 
was a money-lender governed by the 


without holding a valid licence to apply - Parag A Ir ON pias a 


that he could not file ‘the present suit 
without producing money-lender’s licence. 

4. The learned trial Judge raised the 
necessary issues. . One of the issu2s_ re- 
lated to. the maintainability of the suit, 
It appears that on the applications made 
by the plaintiff. the learned trial Judge 
granted him some time to produce the 
money-lender’s licence, He produced one 
for the years 1963-64 to 1967. However, 


‘fn order to maintain his suit he was re- 


quired to. produce. the. money Iender’s 
licence right from 1950 ‘because the 
transactions of advancing loans to the- 
defendant, so far as the suit claim is con- . 
cerned, had commencing in 1950. The 
plaintiff could not produce ‘such a licence. 
The learned trial Judge, therefore, found 
that in absence of a valid money-lender’s 
licence for the periodi commencing from 
1950 the plaintiffs suit was not maintain- 
able, He, therefore, dismissed the suit. 
5. The plaintiff appealed against that 
decree to the learned District Judge. 
Before the learned Distriet Judge he made 
an application for granting him time to 


-produce a money-lender’s licence for .the 
.., . aforesaid period, The. learne@- District - 
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Judge decided that application only 
when he wrote his judgment and dismis- 
sed the appeal. 


6. The plaintiff challenged the appel- 
late decree in Second Appeal Nc. 99 of 
1970. The learned single Judge zelt that 
both the Courts below had exercised 
their discretion and refused to extend 
time to enable the plaintiff to produce 
the money-lender’s licence, In his opinion, 
_ therefore, it was not a fit case in which 
further time should be granied to the 
plaintiff to produce ‘the money-lender’s 
licence. He, therefore, dismissed the Se- 
cond Appeal and confirmed the finding 
recorded by the Courts below. On an 
application made by the plaintiff to the 
learned single Judge he granted certifi- 
cate of fitness under Cl. 15 of the Letters 
Patent and on the strength of that certifi- 
cate he has filed this appeal. 


7. It may be stated that the suit has 
not been decided on merits but has been 
dismissed in limine on account of the 
failure of the plaintiff to troduce the 
money-lender’s licence for the requisite 
period commencing from 1950. Before 
the learned trial Judge it was an admit- 
ted fact that the plaintiff was a money- 
lender and had been carrying on money- 
lending transactions at least since 1950. 


8. Mr. K. N. Mankad who app2ars for 
the plaintiff has firstly contended before 
us that the plaintiffs duty in the matter 
of producing the licence for the past 
period had ended when he paid the 
arrears of licence fees and inspection 
fees. He could not have done anything 
more. According to him, therefore, the 
Plaintiff having paid the arrears of licence 
fees and inspection fees right from 1950 
must be deemed to have obtained a licence 
and producedit, Itis notin dispute before 
us that the plaintiff had paid all arrears 
of licence fees contemplated by stb-s. (2) 
ef S. 10 of the Bombay Money Lenders 
Act, 1946. In support of his conter-tion he 
has relied upon S. 10 of the Bombay 
Money Lenders Act, 1946. 


§. Before we examine S. 10 and the 
contention raised by Mr. K. N. Mankad on 
the strength of that section, we may re- 
fer to some other sections. The expres- 
Sion “loan” has been defined by sub-s. (9) 
ef S. 2 so as to mean “an advance at in- 
‘terest whether of money or kind, but 
does not include a deposit of money of 
ether property in a Government post 
office, Bank or in any other bank or in 
& company or with a co-operative so- 
Ciety.” Similarly, it does not include 
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certain other loans specified in clauses (b}, 
(e), (cc), (d), (d1), (d2), (e), (©) and (g) of 
sub-s, (9). Sub-s. (10) of S. 9 defines 
“money~lender”, 
finition, a person who “carries on the 
business of money-lending in the State 
or hashis principal place ofsuch business 
in the State” is amoney-lender. Sub-s. (17) 
of S, 2 makes it clear that the Bombay 
Money-lenders Act, 1946 applies to “any 
suit or proceeding for the recovery of a 


According to that de«_ 


` 


loan made after the date on which this - 


Act comes into force”, It may be stated 
that the Bombay Money-lenders Act, 1946 


came into, force on 31st May 1947: It is © 


not in dispute before us that the Bombay 
Money-lenders Act, 1946 was applied to 
Kutch in 1950. S. 5 which is the material 
section provides that ‘no money~lender 
shall carry on the business of money- 
lending except in the area for which he 
has been granted a licence and excepé 
in accordance with the-terms and con-« 
ditions of such licence”. S. 6 requires a 
money-lender to make an application for 


licence annually. A person who carries | 


on the business of money-lending without 
holding a licence in that behalf under the 
Act subjects himself to criminal lability 
as provided in S. 34 of the Act. It inter 
alia provides that “whoever fails to com- 
ply with or acts in contravention of any 


‘provision of the Act shall, if no specific 


penalty has been provided for in the said 
Act, be punishable” with the imprison- 
ment specified in that section. It is, 
therefore, clear from Ss. 5 and 34 of the 
Bombay Money-lenders Act, 1946 that 
anyone who carries on money~lending 
business without obtaining licence under 
that Act in an area to which the Act ap~ 
plies carries on his business illegally or 
unlawfully and renders himself liable to 
conviction in a criminal Court of law. 
S. 10 upon which Mr. K. N. Mankad has 
placed reliance mitigates the rigour of 
Ss. 5 and 34 to a certain extent in so far 
as the recovery of loans advanced by a 
money-lender without holding a valid 
money-lending licence is concerned. subs 
s. (1) of 5. 10, inter alia, provides that 
“no Court shall pass a decree in favour 
of a money-lender in any suit filed, by a 
money-lender ‘to which this Act applies 
unless the Court is satisfied that at the 
time when the loan or any part thereof 
to which the suit related was advanced, 
the money-lender held a valid licence.” 
sub-s. (2) of S. 10 provides that “if dur« 
ing the trial of any such suit, the Cour? 
finds that the money-lender -had not held 


such licence, the Court may, on the appli« 
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cation of the money-lender, stay the 
hearing of the suit and require him - to 
produce within a period of three months 
a licence’. The argument which . Mr. 
K. N. Mankad has raised is based upon 
sub-s. (2) of S. 10. We, therefore, repro- 
duce it below :— 


‘Te during the trial of any such suit, 
the Court finds that the money-lender 
had not held such licence, the Court may, 
on the application of the money-lender, 
stay the hearing of the suit and require 
him to produce within a period of three 
months a licence on payment to the Regi- 
strar of all the arrears of the licence fees 
and the inspection fees payable by him 
under this Act for the period commenc= 
ing from the date on which he started the 
business of money-lending or the expiry 
of six months from the date on which 
this Act comes into force, whichever is 
later, together with such penalty, nof 
exceeding Rs. 500, as the Court may 
direct : 

Provided that when the Court is 
satisfied that the failure of the money- 
lender to obtain a licence was due to any 
reasonable cause, the Court may direct 
that no penalty as aforesaid or part of 
such penalty shall be paid by the money- 
lender.” 


Sub-s, (3) of S. 10 empowers the Court 
to extend time, on sufficient cause being 
shown, during which the money-lender 
shall be required to produce a licence”. 
Sub-s, (4) of S. 10 provides that “if the 
money-lender fails to produce the licence 
required under sub-s. (2) within the per- 
jod specified therein or within such period 
as may be extended under sub-s. (3), the 
Court shall dismiss the suit. If the 
money-lender produces such licence with- 
in the aforesaid period, the Court shall 
proceed to hear the suit”. S, 11 provides 
for making an application to the Regis- 
trar through the Assistant Registrar for 
obtaining a money-lender’s licence on 
payment of the arrears of licence fee. 

10. The argument which Mr. K. N. 
Mankad has raised ig that the Registrar 
is bound to grant a licence for the past 
period as soon as the arrears of licence 
fees for the period commencing from the 
date on which he started the business of 
money-lending have been paid up. He 
has argued that the expression “on pay- 
ment to the Registrar of all the arrears 
of the licence fees and inspection fees 
payable by him under this Act for the 
period commencing from the date on 
which he started the business of money- 
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lending......” lends support to his con- 
tention. It is difficult to uphold this 
argument because to do so is to construe 
sub-s. (2) of S. 10 so as to mean that 
whenever a money-lender requires a 
licence for the past period, the Registrar 
must grant it on payment by him of all 
the arrears of the licence fees, If we 
take this view, it would mean that a 
money-lender who has carried on his 
money-lending business without holding 
a valid licence in that behalf is exonerat- 
ed from all obligations as soon as he pays 
the arrears of the licence fees and makes 
an application for obtaining the licence to 
the Registrar. If thereafter the Regis- 
trar does not grant the licence, it is not 
his fault. That is not the scheme of sub- 
s. (2) of S. 10 of the Act. Mr. K. N. 
Mankad has tried to read it in an un- 
warranted manner. What in our opinion 
sub-s. (2) provides is that a money-lender 
must “produce within a period of three 
months a licence on payment to the 
Registrar of all the arrears of the licence- 
fees and inspection fees payable by him 
under this Act for the period commenc- 
ing from the date on which he started 
the business of money-lending or the ex- 
piry of six months from the date on which 
this Act comes into force, whichever is 
later”. It is open to a money-lender to 
apply for a licence for a past period on 
payment of the arrears of the licence 
fees, but it doesnot meanthat assoon as 
the arrears of the licence fees are paid, 
the Registrar is bound to grant a licence 
for the past period. In other words, 
whereas Mr. K. N. Mankad has tried to 
read the exoression “for the period com- 
mencing from the date on which he 
started the business of money-lending” 
with the expression” “on payment to the 
Registrar of all the arrears of the licence 
fees and the inspection fees”. On a pro- 
per construction of sub-s. (2) of S. 10, we 
find that the expression “for the period 
commencing from the date on which he 
started the business of money-lending...” 
goes with the expression “a licence’ and 
qualifies it. That expression does not go 
with the expression “all the arrears of the 
licence fees” nor does it qualify that ex- 
pression. Therefore, on a true con- 
struction of sub-s: (2) of S. 10 we are of 
the opinion that it is open to a money- 
lender to apply for a licence for the past 


period commencing from the date on! 


which he started the business of money- 
lending or the expiry of six months from 
the date on which the Act came into 
force on payment all the arrears of the 
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licence fees, It confers a right upon a 
money-lender who has carried on hi 
money-lending business without holding 
a valid licence to apply for a licence for 
the past period in order to validate — the 
transactions of money lending which he 
had entered into with his debtors. 
Sub-s, (2) does not cast any obligation 
upon the Registrar to grant a licence for 
he past period straightway assoon as the 
arrears of the licence-fees have been paid 
up. We take this view because of the 
provisions of S. 8 of that Act. S. 8 pro- 
vides for the circumstances under which 
the grant of a licence can be refused to a 
money-lender by the Registrar. If a per- 
son is disqualified from holding a licence, 
ff a person who has applied for a money~ 
lender’s licence has not complied with 
the provisions of the Act or the Rules 
made thereunder or has made wilful de- 
fault in complying with or knowingly 
acted in contravention of any require- 
ment of the Act or has knowingly parti- 
cipated in or connived at any fraud or 
dishonesty in the conduct of or in con- 
nection with the business of money-lend- 
ing or has been found guilty of an of- 
fence under Chapter XVII or S. 465, 477 
or 477-A of the I. P. C., the Registrar has 
the authority to refuse to grant a licence 
to him. Indeed, the power to refuse a 
licence conferred upon the Registrar 
under sub-s. (1) of S. 8 Is conditioned by 
sub-s. (2) which requires him to give to 
the applicant a reasonable opportunity of 
being heard before a licence is refused 
to him. Sub-s. (3) of S. 3 provides for 
an appeal to the Registrar General 
against the order of the Registrar refus- 
ing a licence, The scheme of S. 8 makes 
it abundantly clear that a licence is not 
granted automatically or mechanically 
on payment of licence fees or arrears of 
licence fees. To uphold the argument 
which Mr. K. N. Mankad has raised is to 
frustrate and defeat the provisions of 
S. 8. Where a licence is required by a 
money-lender for a past period or for a 
future period the grant or refusal there- 
of depends upon the circumstances of 
the case. The Registrar has the power to 
make an inquiry and if he comes to the 
conclusion that the case falis within the 
scheme of S. 8, he has the power to re- 
fuse it. Some support is lent to this view 
of ours by the provisions of S. 6 which 
require every money-lender to apply for 
a licence annually. If the grant of a 
licence on. payment of licence fees or ar- 
rears: of licence fees was an automatic 
. thing: to. follow therefrom, every money- 
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lender would pay up the licence-fees for 
a number of years. and automatically 
get a licence for that period. S. 8-A con= 


fers upon the Registrar the power to..cans__ 


cel licences under the circumstances 
specified therein. S. 9 fixes the term of 
validity of a licence. S. 9-A provides for 
levy of inspection fee. It is clear from 
the reference made io these sections that 
the grant of a licence to a money-lender 
either for the past period or for a future 
period is not an automatic consequence 
which flows from the payment of licence 
fee or arrears of licence fee, as the case 
may be, but depends, inter alia, upon the 
clean and straightforward manner in 
which he has been carrying on the busi- 
ness of money-lending. This obviously 
necessitates an inquiry as contemplated 
by S, 8 At the end of the inquiry the 
licence may be granted or refused de= 
pending upon the circumstances of the 
case, 


11. In this context, we may note the 
provisions of sub-s. (5) of S. 6 which lay 
down that the fee which has been paid 
for obtaining a licence under the Act shall 
not be refunded, even if the grant of the 
licence has been refused or the applica- 
tion for obtaining the licence has been 
withdrawn, In.this view of the matter 
the first contention raised by Mr. K. N. 
Mankad cannot be upheld. We are una- 
ble to hold that merely because the plain- 
tiff had paid the arrears of licence-fees 
from 1950 to 1963 he ought to have been 
granted a licence for that period by the 
Registrar or that he should be deemed 
fo have received the licence for that 
period. His first contention is, there- 
fore, rejected, 


12. The second contention which Mr. 
K. N. Mankad has raised is that in the 
instant case the Court had not made an 
order requiring the plaintiff to produce 
the licence for the period from 1950 to 
1963. It may be noted that the plaintiff 
obtained from the Registrar and produced 
in the suit money-lender’s licence for 
the period commencing from 1963-64 and 
ending in 1967. The suit was instituted 
on 5th November 1966. In order, there- 
fore, to have a trial on merits of his 
claim, the only impediment which was 
required to be removed was to produce 
a licence from 1950 to 1962-63 during 
which money-lending transactions had 
taken place between the plaintiff and the 
defendant and which had culminated in- 
to the mortgage transaction executed on 
13th March :1963 in order to secure ‘thé 
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by the provisions of Part IIL; or for the 
redress of any injury of a substantial 
nature by reason of the contravention of 
any other provisions of the Constitution 
or any provision of any enactment of 
Ordinance or any order, rule, regulation, 
bye-law or other instrument made there- 
under; or for the redress of any injury 
by reason of any illegality in any pro- 
ceedings by or before any authority un- 
der any provision referred to in sub- 
cl. (b) where such illegality has resulted 
in substantial failure of justice. It will 
thus be seen that for obtaining redress 
of any injury caused by reason of any 
illegality in any proceedings by or be- 
fore any authority, such illegality 
should have resulted in substantial fail- 
ure of justice. 


5. It is undoubtedly true that any 
order made in violation of the Rules of 
Natural Justice is void. But the order 
does not automatically stand vacated. 
The aggrieved party has to move the 
Court and obtain < declaration or order 
of that nature declaring that the order 
is one made in contravention of the 
rules of natural justice and therefore 
{void. In the instan- case, the learned 
counsel for the appellant hag not been 
able to show any illegality in the order 
made by Bhimiah, J. The learned single 
Judge has stated that the Tribunal had 
ho jurisdiction to review its order pass- 
ed on 21-8-1975 as it has not been con- 
ferred with any peower to review its 
earlier orders. On that short question 
|the Writ Petition was allowed and the 
order dated 2-1-1976, impugned therein, 
was quashed. 


6. Incidentally, the learned single 
Judge made certain observations, which, 
though factually correct, were unneces- 
sary for the purpose of disposal of the 
Writ Petition The earned single Judge 
stated that if the third respondent (ap- 
pellant herein) was aggrieved by the 
first order, it was open to him to seek 
legal remedies and he has failed to do 
so, and even before this Court, though 
served with notice, he has remained ab- 
sent. These observations are of no value; 
nor do they affect adversely any of the 
parties. The learned single Judge has 
made it clear beyond all doubt that the 
Land Tribunal had no jurisdiction to re- 
view the order passed on 21-8-1975, 
which means that that order has become 
conclusive and it ig that order that 
tands. 
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7. Before concluding, we may ob- 
serve that if the appellant had shown 
that any injury had been caused to him 
by reason of any illegality in the pro- 
ceedings by or before any authority and 
that such illegality has resulted in sub- 
stantial failure of justice, we would not 
have hesitated to entertain this appeal 
and give relief to the appellant. Since 
the learned counsel for the appellant 
has not been able to show as to how by 
reason of any illegality in the proceed- 
ings, substantial failure of justice has 
ensued, this Writ Appeal is rejected. No 
costs. 

Appeal dismissed. 
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G. S. Gupta, Petitioner v. Basheer 
Ahamed and others, Respondents. 


Civil Petn. No. 75 of 1977, D/- 24-6- 
1977.7 

(A) Civil P. C. (1908), O. 47, R. 1 — 
Review of order passed by High Court 
in revision under Rent Control Act — 
No review provided under that Act — 
Powers of High Court — Principles of 
0. 47, R, 1 may be employed by way of 
analogy. 

The High Court is a Court of plenary 
jurisdiction and therefore is in a posi- 
tion always to prevent miscarriage of 
justice or to correct grave and palpable 
errors committed by it. (1966) 1 Mys LJ 
649, Rel on. (Para 3) 


The principles set down in O. 47, R. 1, 
CPC. may be employed by way of ana- 
logy, and a case of review directly co- 
vered under that provision would never- 
theless be considered a case of plenary 
jurisdiction for correction of grave and 
palpable error committed by the Court. 
With that point of view, the Court has 
to refer to the provisions contained in 
O. 47, R. 1. In the instant case there was 
nothing to hold that a grave and palp- 
able error was committed or that mis- 
carriage of justice was the consequence. 

(Paras 3, 6) 

If the Court decides a legal question 
incorrectly, that cannot be a ground for 
review. It is for the higher Court to set 
right that finding. (Para 4) 


*(To review the order D/- 31-3-1977 
passed in C. R. P. No, 1086 of 1974.) 
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(B) Civil P, C. (1908), O. 47, R. 1 — 
Review — No review can be granted on 
ground of decision being illegal. (Para 5) 

(C) Civil P. C. (1908), 0O. 47, R. 1 — 
Review — Subsequent events — Happen- 
ing of a subsequent event is not a ground 
for review of the judgment. (Para 5) 


Cases Referred: Chronological Paras 
(1971) C. R. P, No. 633 of 1970, D/- 19-7- 

1971 (Kant) 2 
(1966) 1 Mys LJ 649 3, 6 


S$. Shaker Shetty, for Petitioner; 
H. Sulaiman Sait, for Respondents. 

ORDER:— This review petition arises 
out of a judgment of this Court dated 
31-3-1977 in C. R. P. No, 1036/1974, al- 
lowing the petition of the landlord under 
S. 21 (1) (hì of the Karnataka House Rent 
Control Act, 1961 in H. R. C. No. 544/1966 
and thereby asking the petitioner-tenant 
to vacate the schedule premises, 

2. As evident, the petition for evic- 
tion was filed on the ground of reason- 
able and bona fide requirement of the 
premises by the landlord. If was con- 
tested on a variety of grounds and the 
learned Munsiff in the first instance 
allowed the petition. Thereafter, the ten- 
ant came in appeal before the learned 
District Judge. This too was dismissed: 
A revision was filed before the High 
Court which was C. R. P. No, 633/1970 
and a learned Judge of this Court on 
19-7-1971 confirmed the finding of the 
District Judge on the ground of bona 
fide and reasonable requirement of the 
premises: by the landlord. Having con- 
_ firmed that finding, however, the learn- 
ed Judge found that the landlord could 
evict the tenant only if the other condi- 
tion regarding comparative hardship of 
his own as compared to the hardship +o 
be incurred by the tenani was satisfied. 
According to the learned Judge, the 
learned District Judge did not adequate- 
ly decide the plea referable to compara- 
tive hardship and therefore on that ques- 
tion alone the case was remanded to the 
District Judge for de novo hearing of 
the appeal on the question of compara- 
five hardship. During the pendency of 
the revision in the High Court, one of 
the landlords, namely, Basheer Ahamed 
died and his legal representatives were 
brought on the record. After the remand, 
the learned District Judge however also 
decided the question regarding bona fide 
and reasonable requirement of the land- 
lord and his finding was against the land- 
lord. With that finding the petition was 
dismissed, Against that order of the 
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learned District Judge, C. R. P. No. 1086/ 
1974 was filed by the landlord in this 
Court. While deciding C. R. P. No. 1086/ 
1974 this Court considered that the learn- 
ed District Judge was not required to , 
give a de novo finding on the question 
of bona fide and reasonable requirement 
of the landlord. According to the deci- 
sion of the Court, any plea in respect of 
that question was either given up by the 
tenant or decided against him. There- 
fore, the principle of res judicata appli- 
ed and the decision of the learned Judge 
was final between zhe landlord and the 
tenant. Therefore, the plea as to the 
bona fide and reasonable requirement of 
the landlord could not be controverted 
on behalf of the tenant before the learn- 
ed District Judge. Any finding contrary 
to that plea and in favour of the tenant, 
could not be given and as such this 
Court set aside the finding of the learn- 
ed District Judge, On the question of 
comparative hardship, this Court further 
decided in favour of the landlord and 
thereby allowing C. R. P. No. 1086/1974, 
the eviction petition was granted. The 
present review petition is directed 
against that order of this Court. 

3. Sri Sbekara Setty, the learned 
counsel for the petitioner, took assistance 
from a decision of this Court in 
K. Anantharam Setty v. T. Mariappa, 
(1966) 1 Mys LJ 649, where his Lordship 
held that the High Court is a Court of 
plenary jurisdiction and therefore it has 
always jurisdiction to prevent miscarri- 
age of justice or to correct grave and 
palpable errors committed by it. It was 
held that the High Court can entertain 
a petition for review of an order passed 
in revision. The point canvassed in that 
case before the Court was that the judg- 
ment of the High Court was in a revi- 
sion preferred under S. 50 of the Karna- 
taka House Rent Control Act, 1961 and 
since no review is provided against the 
judgment in that Act, the petition for 
review was not maintainable. While an- 
swering that preliminary objection rais- 
ed in that case, his Lordship referred to 
Arts, 226 and 227 of the Constitution and 
considered that the High Court is ¢ 
Court of plenary jurisdiction and there 
fore was in a position always to preven 
miscarriage of justice or to correct grav 
and palpable errors committed by it. N 
one can quarrel with this proposition 
The High Court may have power an 
jurisdiction to correct its own error an 
perhaps the plea may not be sustainabl 
that a decision of the High Court in 4 


1977 


revision under S, 50 of Karnataka House 

Rent Control Act, 1961 was not per sé 

subject to review. But the question be- 

fore the Court is, as to whether a mis- 
< carriage of justice had really resulted 
or any grave and palpable error was 
committed so that the principles of the 
review so well known under the C. P. 
Code, are to be harnessed for the pur- 
pose of granting relief to the petitioner. 
In my opinion, the principles set down 
in O. 47, R. 1, C. P. Code may be em- 
ployed by way of analogy, and a case of 
review directly covered under that pro- 
vision would nevertheless be considered 
a case of plenary jurisdiction for correc- 
tion of grave and palpable error com- 
mitted by the Court, With that point of 
view, one has to refer to the provisions 
contained in O. 47, R. 1 of the C. P. Code 
and the learned counsel for the respon- 
dents pointed out that in the present 
case, the petitioner neither discovered 
any new and important matter nor evi- 
dence which was not within the know- 
ledge of either party nor some mistake 
or error apparent’ on the face of the re- 
cord, nor any other sufficient reason, so 
that it could be held that there was a 
grave and apparenz error in the judg- 
ment of the Court. Sri Sekhara Setty, 
the learned counsel on the other hand 
urged, that the contentions as to the 
mistake or error apparent on the face of 
the record, or as to the case having 
other sufficient reason for review are 
satisfied and therefore even under O. 47, 
R. 1 of the C. P, Code, a case of review 
is made out. 


4. The argument of the learned coun- 
Sel is that this Court did not permit the 
petitioner to raise the plea that due to 
death of Basheer Ahamed, the bona fide 
and reasonable requirement of the land- 
lord was done away with and the legal 
representatives could not claim the bene- 
fit of that provision, In that connection, 
the learned counsel pointed out an ap- 
plication dated 27-2-1971 which was 
filed in the court of the District Judge. 















































Tt is evident from the judgment 
delivered by the learned Judge 
in C. R. P. No. 633/1970 that the 
additional plea taken up in the 


application dated 27-2-1971 was deemed 
given up as the pointed question of Ba- 
heer Ahamed having died and therefore 
he bona fide and reasonable require- 
ent of the landlord died with him, was 
not pressed before the Court. The learn- 
d Judge who decided C. R. P, No. 633/ 
970 has specifically held that he had no- 
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hesitation in agreeing with the finding 
recorded by the learned District Judge 
that the requirement of the landlord was 
bona fide and reasonable. He further ob- 
served in that connection _that he con- 
firmed the finding of the District Judge 
in regard to the bona fide and reasonable 
requirement of the landlord, but set 
aside his finding on the question of com- 
parative hardship, On that pointed ques- 
tion the case was remanded. At another 
place in his judgment, the learned Judge 
observed that it was not necessary to 
advert to all the pleas raised by the par- 
ties as the only ground that survived be- 
fore him was of consideration of the 
plea covered by S. 21 (1) (h) of the Act. 
Therefore, the argument of the learned 
counsel that the plea as to proper termi- 
nation of tenancy survived before the 
learned Judge in C. R. P. No. 633/1970 
even after he made those observations, 
to my mind, does not hold good and can- 
not be- sustained. Being governed by 
these observations of the learned Judge 
in C. R, P. No. 633/1970, this Court de- 
cided that the case in regard to bona 
fide and reasonable requirement of the 
landlord had become final. Sri Shekhara 
Setty, the learned Advocate for the peti- 
tioner, thereafter contended that the de- 
cision of the High Court being in his 
favour, the petitioner could not have 
further agitated against that decision. 
There is an apparent error in this argu- 
ment. The finding on the question of 
bona fide and reasonable requirement of 
the landlord was definitely against the 
petitioner and the other finding on the 
question of comparative hardship was 
left open and the case was remanded. It 
could not therefore be stated that the 
petitioner was prevented from chal- 
lenging that finding of the learned Judge 
as he was at liberty to do so. Being gov- 
erned with all these legal conceptions, 
and on an appreciation of the argument 
of the learned counsel for the respon- 
dent, this Court held, that the principles 
of res judicata crept in and the peti- 
tioners were debarred from  reagitating 
the plea as to reasonable and bona fide 
requirement of the landlord before the 
learned District Judge. As such any find- 
ing arrived at in the course of the judg- 
ment of the learned District Judge on 
that question, was likely to be set aside. 
Sri Shekara. Setty was insistent in his 
argument that the said finding was incor- 
rect as the petitioner had taken that 
plea which was not considered by the 
Court. In other words, what the learned 
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counsel argues is that the finding on the 
question of res judicata was incorrect 
and ought not to have been given by this 
Court, If the Court decides a legal ques- 
tion incorrectly, in my opinion, that 
cannot be a ground for review. It is for 
the higher Court to set right tha; finding. 

5. The learned counsel for the peti- 
tioner then pointed out that certain sub- 
sequent events took place, namely, that 
some godowns fell vacant and perhaps 
the bona fide and reasonable requirement 
of the landlord could not be established. 
Again, that was a question of fact which 
was once decided by the Court, may be 
wrongly. Again, that would not be a 
point for review of the judgment. The 
learned counsel then advanced another 
argument, that there was an apparent 
mistake on the face of record, inasmuch 
as, application dated 27-2-1971 was there 
and still the Court observed that the ae 
an 
that the Court did not consider the ques- 
tion that the cause of action died with 
Basheer Ahamed to get eviction on the 
plea of the bona fide and reasonable re- 
quirement of the deceased. As I have 
stated before, that question was directly 
covered under the plea relating to bona 
fide and reasonable requirement of the 
legal representatives. The learned Judge 
in C. R, P. No. 633/1970 was very much 
concerned with that plea and he decided 
it against the petitioner. Therefore, this 
Court came to the conclusicn that the 
plea was not pressed before the learned 
Judge and if the same could be taken to 
be pressed, it was held against the peti- 
tioner. All that observation was made 
with reference to the plea o? res judicata 
which was stated to have prevailed 
against the petitioner. Again, the ques- 
tion turns on this that the learned coun- 
sel for the petitioner challenged the deci- 
sion of the Court and branded it as il- 
legal, according to his estimate, and in 
my opinion, that would not be a point 
for review of the judgment. It could not 
be said that there was any mistake or 
error apparent on the face of the record. 
In fact, the Court was awaré of all these 
pleas and because the principle of res 
judicata applied, all such pleas were 
taken to be decided against the petitioner. 
Similar was the fate in respect of the 
other plea regarding proper termination 
of tenancy. The said plea was either 
given up or decided against the petitioner 
in C. R, P. 633/1970. That was again not 
a mistake or error apparent on the face 
of the record. 
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6. In this view of the matter, I do 
not think, that any case is made out to 
hold that a grave and palpable error was 
committed by the Court or that miscarri- 
age of justice was the consequence. The 
plenary jurisdiction referred to by the 
learned Judge in K. Anantharam Setty 
v. T. Mariappa, (1966-1 Mys LJ 649} 
(supra) need not be exercised. Similarly, 
a case for review under O. 47, R. 1, C. P, 
Code is also not made out. The petition 
is without any merit and the same is dis- 
missed with costs. 

Petition dismissed, 
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M. M. Yaragatti, Petitioner v, Vasant 
Siddoji Jadhav and others, Respondents. 

Civil Petn. No. 260 of 1976, D/- 28-6- 
1977.* 

(A) Constitution of India, Art. 226 — 
Karnataka Rent Control Act (22 of 1961), 
S. 50 — Review — Order passed in revi- 
sion under S. 50 is normally not open to 
revision — However if the order is pass- 
ed due to an error, in order to prevent 
Miscarriage of justice High Court under 
its plenary jurisdiction can review its 
own order. (1966) 1 Mys LJ 649, Rel. on. 

(Para 4) 

(B) Civil P. C. (1908), 0. 47, R. 1 — 
Karnataka Rent Control Act (22 of 1961), 
S. 50 — Review of order under Rent Act 
— Powers of review cannot be more ex- 
tensive than those given under O. 47, 
R. 1, Civil P. C. — High Court passing 
order under Rent Act believing that cer- 
tain plea raised by a party was heard 
and decided by lower Court — In fact 
party had raised the plea but was pre- 
cluded by lower Court from raising it — 
High Court’s decision being based on 
wrong impression was held erroneous on 
face of record and it was open to High 
Court to review its decision to avoid mis- 
carriage of justice. AIR 1964 SC 1372, 


Foll. {Paras 4, 6) 
Cases Referred: Chronological Paras 


(1966) 1 Mys LJ 649 
AIR 1964 SC 1372 
R. U. Goulay, for Petitioner; €C., S. Ko- 
thavale, for Respondents Nos. 1 and 2. 
ORDER:— This is a petition for review 
of the Order of this Court dated 4-8« 


*(To review the order D/~ 4-8-1976 pass- 
ed in C. R. P. No, 2611 of 1973.) 
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1976 in C. R. P. No. 2611 of 1973 where- 
by H. R, C. No. 45 of 1970 is allowed and 
the petitioner-tenant is directed to vacate 
the premises. 


2. It was the case of the landlords 
respondents before the learned Munsiff 
that they required the premises for their 
bona fide and reasonable occupation and 
as such, under S. 21 (1) proviso (h) of 
the Karnataka Rent Control Act, 1961, 
the tenant was to be asked to . deliver 
possession of the schedule premises. On 
that plea essentially, the case of evic- 
tion was contested before the learned 
Munsiff. His finding was that the reason- 
able and bona fide requirement of the 
landlords was fulfilled. As such, he 
ordered for eviction of the tenant. 


3. Being dissatisfied with the deci- 
sion of the learned Munsiff, the tenant 
came in appeal before the learned Dis- 
trict Judge, and as evident from the ap- 
pellate order, a specific plea was raised 
at that stage, that the question of com- 
parative hardship referred to in sub-s, (4) 
of S. 21 was left undecided, as the land- 
lords being new to their business, if at 
all would need a part of the premises. 


Therefore the question of partial evic- 
tion was specifically raised and that 


question directly affected the main con- 
tention as to comparative hardship of the 
tenant, if he is asked to vacate the entire 


premises. The learned District Judge, 
however, considered that the plea of 


partial eviction was not taken in the ob- 
jection filed to the H. R. C. petition and, 
therefore, the tenant was precluded from 
taking that plea. Saying so, the learned 
District Judge held that the reasonable 
and bona fide requirement of the land- 
lords for the entire premises was satisfi- 
ed. The eviction petition was accordingly 
granted. Thereafter, the tenant filed a 


revision in C, R. P. No. 2611 of 1973 in - 


this Court. The finding of the learned 
District Judge was confirmed and against 
the judgment of this Court, the present 
review petition is directed. 


4, The learned counsel for the res- 

pondents contended at the outset, that a 
review from a decision by the High 
Court in revision under S. 50 of the 
Karnataka Rent Control Act, 1961, was 
not maintainable. According to the learn- 
ed counsel, the provision for review is 
not provided for in that act and that 
alone should be a ground for rejection of 
the review application. There is a deci- 
sion of this Court contrary to this con- 
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tention. In K. Anantharam Setty v. T. 
Mariappa (1966) 1 Mys LJ 649, it was 
held that an order dismissing the revi- 
sion under S. 50 of the Karnataka Rent 
Control Act, 1961, by the High Court can 
be reviewed under its plenary jurisdic- 
tion in order to prevent miscarriage of 
justice or to correct grave and palpable 
errors committed by it. The learned 
Judge referred to the plenary jurisdic- 
tion described in Arts. 226 and 227 of 
the Constitution. Therefore, following the 
ratio of that decision, in my opinion, the 
plenary jurisdiction of the High Court 
to correct its own errors in order to pre- 
vent miscarriage of justice, is to be ex- 
ercised even by way of review of its own 
judgment given under S. 50 of the Kar- 
nataka Rent Control Act 1961. The ques-' 
tion thereafter arose regarding the ex- 
tent up to which the power to review 
could be exercised. As evident, Order 
XLVII, Rule 1 of the C. P. Code contains 
the power of review and that power is 
to be exercised with certain limitations. 
In my opinion, the power of review to be 
exercised from a decision under the Kar- 
nataka Rent Control Act, 1961 could in 
no case be considered to be more exten- 
sive than the power of review conferred 
under O. XLVII, R. 1 of the C. P. Code. 
Therefore, even if O. XLVII, R, 1, C. P. 
Code may not apply in its terms, the 
power of review can be exercised from a 
decision under the Karnataka Rent Con- 
trol Act, 1961 only within those limited 
conditions. It is, therefore, manifest, this 
Court can review its judgment only, if 
a new and important matter or evidence 
was discovered which after the exercise 
of due diligence, was not within the 
knowledge of either party, or if some 
mistake or error apparent on the face of 
the record was committed or if any other 
sufficient reason was made out calling 
for the review of the judgment. It is 
then to be considered as to whether any 
of these conditions are satisfied, so that 
interference by way of review can be 
made. 


3d Sri R. U. Goulay, the learned coun- 
sel for the petitioner, took me through 
the judgment of the. learned Distrct 
Judge. In paragraph 13 of his judgment, 
the plea of comparative hardship with 
reference to partial eviction from the 
premises, was considered. The learned 
District Judge held that the tenant was 
precluded from raising the plea of par- 
tial eviction on the ground that the said 
plea was not taken in his objection before 
the learned Munsiff. It was, therefore, 
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incorrect that the learned District Judge, 
-upon evidence on merit, decided that the 
entire premises were bona fide or rea- 
sonably required for occupation by the 
landlords. This Court while considering 
that question, committed the apparent 
error by saying that the learned District 
Judge considered that part of the plea 
on merit and held upon evidence that 
the landlords required the entire premi- 
ses. In fact, that was not done by the 
learned District Judge. The plea was 
held to be precluded and on that basis 
alone it was inferred that the entire pre- 
mises were required by the landlords. 
Thus, neither there was any plea ror any 
evidence, to hold, that the entire premi- 
ses were required by the landlords or 
that the landlords could satisfy their 
need only by occupying a part of the 
premises. This mistake apparent cn the 
face of the record of the judgment of 
this Court, naturally led to the m:scarri- 
age of justice, and the plea, whick could 
have been permitted being legal, at any 
stage, was not permitted tc be raised, 
nor was it decided in the manner it could 
have been decided. It is manifest, under 
S. 21 (4) of the Karnataka Rent Control 
Act, 1961, it was the duty of the Court to 
have considered the question of compa- 
rative hardship. If the plea of partial 
eviction was not taken on behalf of the 
tenant, nonetheless the question of com- 
parative hardship being very much in- 
volved with the question of bona fide and 
reasonable requirement of the land- 
lords, should have been considered by 
the Court. This principle has been upheld 
both by the learned District Judge as 
well as by this Court in the very same 
judgment. The mistake commitied was 
that this Court held that the learned 
District Judge had decided on merits 
that the landlords required the entire 
premises, but in fact, he had not done so. 
Rather, the plea was precluded and no 
opportunity was given to adduce evidence 
on the question of comparative hardship. 


6. While considering the pcwer of 
review, their Lordships of the Supreme 
Court observed in Thungabhadra Indus- 
tries Ltd. v. The Government of Andhra 
Pradesh (AIR 1964 SC 1372) that al- 
though a review is by no means an ap- 
peal in disguise, whereby an erroneous 
decision is reheard and corrected but it 
does lie to rectify the patent error. Where 
without any elaborate argument one 
could point to the error and say here is 
a substantial point of law which stares 
one in the face, and there could reason- 
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ably be no two opinions entertained 
about it, a clear case of error apparent 
on the face of the record would be made 
out. In the instant case, it stares one in 
the face that an incorrect statement on 
a point of fact was made and entertain- 
ed to defeat the claim of the tenant to 
raise the plea on the basis of compara- 
tive hardship inasmuch as it was yet to! 
be decided if the landlords could meet 
their requirement by partial eviction of 
the tenant from the premises. Thus, in 
my opinion, a case for review even on 
the basis of the ratio of that decision by 
the Supreme Court is maintainable. 


7. Sri C. S. Kothevale, the learned 
counsel for the respondents, was rather 
strenuous in contending that if at all, the 
Court committed a legal error and the 
review was not the remedy to correct 
that error. As to this proposition of law, 
there could be no dispute. But as I have 
stated before, a mistake or error appa- 
rent on the face of the record was com- 
mitted by this Court and a wrong view 
was taken that the learned District Judge 
had decided the plea even on merit, up- 
on evidence adduced. In fact, that was 
not done and as evident, the learned Dis- 
trict Judge precluded the tenant from 
raising that plea and on that basis mere- 
ly he decided that the ground of reason- 
able and bona fide requirement was 
made out. The entire mistake in the order 
was due to that wrong assumption made 
by this Court in its order. Therefore, it 
is not a case of a wrong decision on a 
question of law, but it is a case where 
a mistake of statement of fact was made 
and, therefore, a wrong decision was 
arrived at. I think, considering the ple- 
nary jurisdiction as held by the learned 
Judge in K. Anantharam Setty v. T. 
Mariappa (supra), the mistake can be 
corrected by way of review. 

8. The petition is, therefore, allowed 
and the order dated 4-8-1976 passed in 
C. R. P. No. 2611 of 1973 on the file of 
this Court, is set aside. C. R. P. No. 2611 
of 1973 shall again be set down for hear- 
ing. l 

Petition allowed, 
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Bhaskar Manuel Ugargol, Petitioner v. 
Smt. Henrita Immanuel Pujar and an- 
other, Respondents. 

Civil Revn. Petn. No. 1597 of 1975, D/- 
20-4-1977.* 

(A) Karnataka Rent Control Act (22 of 
1961), S. 43 — Expression “essential sup- 
ply or service’? — Scope — Supply of 
light and air fall within that expression. 

The intent of the Legislature is that 
the tenant should be given immediate 
relief when he is deprived of his legiti- 
mate rights and should not be driven to 
a long drawn civil litigation. With that 
end in view, the Legislature has issued 
an injunction against the landlord not 
to cut off or withhold essential supply or 
service which the tenant is entitled to. 
Therefore, one must take a sensible and 
broad view of the words ‘essential sup- 
ply or service’ in S. 43 and must have 
regard to all those matters which are 
reasonably necessary to make. use of the 
building. Any attempt to narrow down 
the scope of those words ‘essential sup- 
ply or service’ may defeat the very pur- 
pose of the legisletion. The explanation I 
to that section is not exhaustive. Be- 
sides the matters mentioned therein, 
there are other matters which are so ob- 
vious and so essential without which the 
demised premises cannot be. occupied or 
used; say, for example, entrances, land- 
ings, staircases of the premises, passages, 
service access ways, doors, drains, venti- 
lators and so on, which are intended for 
use in common by the occupiers of the 
premises. (Para 4) 


Where a window or ventilator has been 
surreptitiously closed by the landlord or 
by others, at his instigation, the aggriev- 
ed tenant can move the Court under Sec- 
tion 43 of the Act, with a complaint that 
the supply of air and light has been 
completely cut off or the only outlet for 
the smoke to pass through has been clos- 
ed with an evil design. The Court has to 
make an enquiry on such complaint of 
the tenant and he cannot be thrown out 
at the threshold itself. (Para 5) 

(B) Karnataka Rent Control Act (22 of 
1961), S. 48 —- Scope — Section can be 
invoked by tenant against his landlord 
only — Dispute between co-tenants can- 


*(Against order of ist Addl. Munsiff, 
Dharwar, D/- 15-2-1975.) 
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not be subject-matter of investigation 
thereunder. (Para 7) 


R. G. Deodhar, for Petitioner; Pavin 
S. B. for B. V. Deshpande, for Rz2spon- 
dents. 

ORDER:— This petition, by the ten- 
ant, is to revise an order of the First 
Additional Munsiff, Dharwar, made under 
S 48 of the Karnataka Rent Control Act, 
1961, (hereinafter referred to as ‘the 
Act’). 


2. The petitioner and respondent 1 
are occupying the adjoining buzldings 
owned by respondent 2. The complaint 
of the petitioner was that the owner, 
with an evil design to harass him and 
make him to vacate the premises, insti- 
gated respondent 1 to close the only win- 
dow of his kitchen as a result of which 
the kitchen has been rendered unfit for 
use since no light and air get into the 
kitchen and no smoke gets out therefrom. 
The kitchen room, according to the peti- 
tioner, has become a dark room without 
any use to the petitioner. 

With these allegations, he prayed for 
an order against the respondents to re- 
open the window. 


The respondents raised a preliminary 
objection regarding the maintainability 
of the application. Their primary con- 
tention was that the supply of light and 
air did not fall within the expression 
‘essential supply or service’, as provided 
under 5. 48 of the Act and, therefore, 
the grievance of the petitioner cannot 
be enquired into. The learned Munsiff 
accepted the objection and rejected the 
application. 

In this petition, the validity of that 
objection is called into question. 

3. For the purpose of considering the 
question, it is necessary to have in mind 
the scope and effect of S. 43 of the Act. 

Section 43 of the Act, so far as it is 
relevant, provides: 

“43. Landlord not to cut off or with- 
hold essential supply or service— 

(1) No landlord either himself or 
through any person acting or purporting 
to act on his behalf, shall, without just 
or sufficient cause cut off or withhold any 
essential supply or service enjoyed by 
the tenant in respect of the building let 
to him. 


(2) A tenant in occupation of the build- 
ing may, if the landlord has contraven- 
ed the provisions of sub-sec. (1), make 
an application to the Court for a direc- 
tion to restore such supply or service. 
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(3) If the Court on perusal of the ap- 
plication and affidavits, if ary, filed by 
the tenant efter making such examina- 
tion of the applicant as it thinks fit, is 
prima facie satisfied that the essential 
supply or service was cut off or with- 
held without sufficient cause, the Court 
may pass an interim order dirécting the 
landiord to restore the amenities imme- 
diately, pending the inquiry referred to 
in sub-sec. (4). 

‘Explanation.— An interim order may 
be passed under this sub-section without 
giving notice to the landlord. 

(4) If the Court on inquiry finds that 
the essential supply or service enjoyed 
by the tenant in respect of the building 
was cut off, or withheld by the landlord 
without just or sufficient cause, it shall 
make an order directing the landlord to 
restore such supply or service.” 
Explanation 1 to S. 43 of the Act reads 
as follows: 


"In this section essential supply or 
service includes supply of water, elec- 
tricity, lights in passages and on stair- 
cases, lifts and conservancy or sanitary 
services.” 

4. The intention and effect of tne pro- 
visions of S. 43 of the Act, in my opin- 
ion, are beyond controversy although 
much argument was devoted. before me, 
to the scope of the words ‘essential sup- 
ply or service’. 

The intent of the Legislature, as Į see 
it, is that the tenant should be given im- 
mediate relief when he is deprived of 
his legitimate rights and shauld not be 
driven to a long drawn civil litigation. 
With that end in view, the. Legislature 
has issued an injunction against the land- 
lord not to cut off or withhold essential 
supply or service which the tenant is 
entitled to. Therefore, one must take a 
sensible and broad view of the words 
‘essential supply or service’ and must 
have regard to all those matters which 
are reasonably necessary to make use of 
the building. Any attempt to narrow 
down the scope of those words ‘essen~ 
tial supply or service’ may defeat the 
very purpose of the legislation. 


Explanation 1 to S. 43 of the Act gives 
us some indication of the scope of those 
words; but, in the very nature of the 
explanation, it is not exhaustive. Ac- 
cording to the said explanation ‘essential 
supply or service’ includes supply of 
water, electricity, lights in passeges and 
on staircases, lifts and conservancy or 
sanitary services. But, there are other 
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matters which are not obscure, but SO; 
obvious and so essential without which. 
the demised premises cannot be occupied; 
or used; say, for example, entrances, 
landings, staircases of the premises, pas- 
gages, service access ways, doors, drains, 
ventilators and so on, which are intend- 
ed for use in common by the occupiers 
of the premises. 


ə. Turning to the facts of the present 
case, the tenant has alleged that his kit- 
chen has been completely cut off from 
light and air and the only window there- 
in, has been closed as a result of which 
the kitchen has become a dark room and 
the smoke which used to pass through 
the said window would be spreading all 
through the house, rendering the living 
space also unfit for habitation. If there 
was a window or ventilator which has 
been surreptitiously closed by the land- 
lord or by others, az his instigation, I 
fail to see why the aggrieved tenant can- 
not move the Court under S 43 of the 
Act, with a complaint that the supply of 
air and light has been completely cut 
off or the only outlet for the smoke to 
pass through has been closed with an 
evil design. In my opinion, the Court has 
to make an enquiry on the complaint of 
the petitioner and he cannot be thrown 
out at the threshold itself. 


6. It is, however, necessary to notice 
the contention urged for the respon- 
dents. It was urged that S. 43 of the Act 
could be invoked only by the tenant 
against his landlord and the dispute be- 
tween the co-tenants cannot be the sub- 
ject-matter of inveszigation thereunder. 


7. There cannot be any dispute on 
this contention; but, the facts of the pre- 
sent case are otherwise. The. petitioner’s 
application is not only against the co- 
tenant, but also against his landlord. 
Therefore, the grievance of the petitioner 
requires to be investigated by the Court. 

8. In the result, this revision petition 
is allowed. The impugned order is set 
aside. The matter stands remitted to the 
Court below for disposal of the applica- 
tion in accordance with law. 


In the circumstances, I make no order 
as to costs. 
Revision allowed, 


Prd 
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Ananthamathi, Petitioner v. Ratnavathi 
and others, Respondents, 


Civil Revn. Petn. No. 113 of 1976, D/- 
19-4-1977.* 

Succession Act (1925), Ss. 372, 371 and 
388 — Succession Certificate, issuance of 
-~ Jurisdiction — Munsif’s Court in 
South Kanara District has jurisdiction to 
issue certificate. 

Although the State of Karnataka has 
not issued any notification under S. 388, 
investing the Munsiff’s Court with power 
to exercise the functions of a District 
Judge a notification issued by the erst- 
while State of Madras under S. 26 of the 
Succession Certificate Act, 1889, must be 
held to have been saved upon the repeal 
of Succession Certificate Act, 1889, in 
view of the provisions of S 24 of the 
General Clauses Act. It must, therefore, 
be said that the Munsiff Courts in South 
Kanara District must be held to have 
the jurisdiction to grant a succession cer- 
tificate. AIR 1951 Mad 437, Ref. 

(Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 437 5 

P. Ganapathy Bhat, for Petitioner; 
K. Shivashankar Bhat, for Respondents 
Nos. 1 to 5. 


ORDER:— This petition under S. 115 
of the Code of Civil Procedure is to re- 
vise the order of the Principal Munsiff, 
Puttur, granting a succession certificate 
to the 4th respondent on an application 
filed under S. 372 of the Indian Succes- 
sion Act, 1925, (hereinafter referred to 
as ‘the Act’). 


2. Shortly stated, the facts are these: 
One B. T. Ariga died on 29th May, 


1973, leaving behind the respondents as 


his legal representatives. They approach- 
ed the Munsiff’s Court for a succession 
certificate in respect of the amount lying 
in the Bank account of the deceased, and 
also in respect of some shares held by 
him in certain Companies, 


3. The petitioner opposed the applica- 
tion on the ground, among others, that 
the Court of Munsiff has no jurisdiction 
to grant succession certificate. He also 
contended that the deceased got proper- 
ties under a settlement deed dated 29th 


Nov. 1916, and upon his death, the pro- 


*(Against order of Principal Munsiff, 
Puttur, D/- 27-6-1975.) 
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perties as per the terms of the deed 
would pass on to the petitioner and not 
to the legal representatives of the de- 
ceased as they claim it to be. 


4. On the second contention, the 
learned Munsiff held that it is a matter 
to be litigated in a civil suit. This view, 
in the circumstances of the case, appears 
to be perfectly justified as the problem 
presented was not free from doubt. Sec- 
tion 373 (3) of the Act provides that if 
the Judge cannot decide the right to the 
certificate without determining question 
of law or fact which seems to be too in- 
tricate and difficult for determination in 
a summary proceeding, he may never- 
theless grant a certificate to the appli- 
cant if he appears to be the person hav- 
ing prima facie the best title thereto. 


On the question of jurisdiction, the 
learned Munsiff overruled the objection 
raised by the petitioner, and held that 
he has got jurisdiction to grant the suc- 
cession certificate and, accordingly, he 
granted the prayer of the legal . repre- 
sentatives of the deceased. The primary 
question herein is whether the Court of 
the Munisff in South Kanara District has 
got jurisdiction to grant a succession 
certificate. 


3. To understand the question, I must 
describe the legal background. Part X of 
the Act provides for the grant of a suc- 
cession certificdte. Section 371 therein 
provides: 


“The District Judge within whose 
jurisdiction the deceased ordinarily resid- 
ed at the time of his death, or, if at that 
time he had no fixed place of residence, 
the District Judge, within whose juris- 
diction any part of the property of the 
deceased may be found, may grant a cer- 
tificate under this part.” 


The Act thus confers jurisdiction on 
the District Judge in the matter of suc- 
cession certificate, Section 388 of the Act 
provides power on the State Govern- 
ment to issue notification in the official 
gazette investing any Court inferior in 
grade to a District Judge with power to 
exercise the functions of a District 
Judge. This section corresponds to S. 26 
of the Succession Certificate Act 7 of 
1889. It is undisputed that the State of 
Karnataka has not issued any notification 
under S. 388, investing the Munsiff’s 
Court with power to exercise the func- 
tions of a District “Judge. But similar 
notifications were issued by the erstwhile 
State of Madras under S. 26 of the Suc- 
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cession Certificate Act, 1889. The said 
Act has been repealed and re-enacted as 


Part X of the Succession Act, 1925. Those: 


notifications are not easily traceable; 
but, fortunately found chronologically 
collated by Viswanatha Sastri, J., in 
N, Chinnakannu Pillai v. N. S. Sundaram, 
(AIR 1951 Mad 437)`I would helpfully 
quote the passage at page 433: 

“Under S. 26 (1), Succession Certificate 
Act, 1889, the Local Government by 
G. O. No. 391 dated 22-10-1921 notified 
that the Subordinate Judge of Tuticorin 
would have jurisdiction to issue succes~ 
sion certificates. In a later G. O. No. 1731 
dated 5-6-1924, the Local Government 
invested all Subordinate Judges and Dis- 
trict Munsiffs except those at the head- 
quarters of districts (subject to a few 
exceptions) with the powers of a Dist- 
trict Court under the Succession Certi- 
ficate Act, 1889, within the lecal limits 
of their respective jurisdiction, By ans 
other notification, G. O. No. 24 dated 7-1- 
1925 superseding G. O. No. 1731 (wrong- 
ly printed as G. O. No. 371 at p, 274 of 
Vol. I of the Civil Rules of Practice) the 
Local Government invested all Courts of 
District Munsiffs in the Presidency ex- 
cept those situated at headquarters of 
districts, with jurisdiction to issue sucs 
cession certificates. All these notifications 
were issued under 8. 26, Succession Cer- 
tificate Act, 1889, which has now been 
repealed and re-enacted as Part X of 
the Succession Act, 1925.” 

The question that arose in the above 
ease was whether the notifications issued 
under S. 26 of the Succession Certificate 
Act, 1889, have been saved and continu- 
ed to operate after the enactmert of the 
Succession Act, 1925. The learned Judge 
answered the question in the affirmative, 
relying upon the provisions of S, 24 of 
the General Clauses Act. 

If those notifications are in force to- 
day, the counsel for the petitioner does 
not dispute that the Munsizf’s Court, in 
fhe instant case, has jurisdiction to 
grant the Succession Certificate. 

6. Adroitly, the counsel for the peti- 
tioner did not dispute that the Succes- 
sion Certificate Act, 1889, has been re- 
pealed and re-enacted as Part X of the 
Succession Act, 1925. S. 388 of the Suc~ 
cession Act, 1925, is similar to S. 26 of 
the Succession Certificate Aci, 1889. 
Therefore, the notifications issued under 
S. 26, must be held to have been saved 
upon the repeal of Succession Certifi- 
cate Act, 1889, in view of the provisions 
of S. 24 of the General Clauses Act. 
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Apart from S. 24 of the General Clauses 
Act, I find one more sound reason to 
save the said notifications. The Succes- 
sion Act, 1925, is an Act to consolidate 
the law applicable to the estate of the 
deceased and the object of its enactment 
was to consolidate the Indian law relat- 
ing to succession, by the repeal of the 
Succession Certificate Act, 1889, except 
S. 13 therein. The effect of such. repeal 
is merely for the purpose of rearrange- 
ment, and there is ro moment at which 
the substance of the older enactments 
ceases to be in force, although its anci- 
ent form is destroyed by the process of 
reproduction and repeal — (sse Craies 
on Statute Law, VII Edition, page 362). 
In other words, by the process of repeal 
and reproduction, the substance of the 
repealed enactment does not cease to 
operate. This being the settled principle 
of law, the notifications issued under 
S. 26 of the Succession Act, 1889, contie 
nued to operate until revoked or rescind- 
ed undisturbed in that part of the erst- 
while State of Madras till the States 
Reorganisation Act, 1956. Even there- 
after, they still remain in force by the 
express provisions made to that effect 
under S, 119 read with S. 2 th) of the 
States Reorganisation Act, 1956. It must, 
therefore, be said that the Munsiff 
Courts in South Kanara District must ba 
held to have the jurisdiction to grant a 
succession certificate. 


T. The only other grievance of the 
petitioner is that since the parties are 
directed to the Civil Court to establish 
their legal title to the properties, the 
unconditional certificate ought not to 
have been granted to respondent 4. 

J agree with that contention. Seca 
tion 375 provides for requisition of s€- 
curity from grantee of certificate or fot 
indemnity bond. The learned Munsiff, 
having recognised the rival claims of 
the parties, ought to have imposed cer- 
tain conditions on the grantee. Having 
regard to the circumstances of the case, 
it seems to me that it may be sufficient 
if respondent 4 is directed to furnish se- 
curity for the indemnity of the objector. 

8 In the result, the revision petition 
fails and is dismissed; but respondent 4 
is directed to furnish security before the 
Court below for the indemnity of the 
objector to the extent of the share claim- 
ed by her. 

In the circumstances, I make nu order 
as to costs. 

Petition dismissed. 
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Venkataramana Subraya Bhat and 
another, Petitioners v. Timmappa Ven- 
katraman Hegde and others, Respon- 
dents. 

Civil Revn. Petn. No. 2504 of 1975, 
D/- 23-3-1977* 

Civil P. C. (1908), O. 20, R. 11 (2) 
— ‘Amendment of decree’ — Parties 
agreeing to payment of decretal amount 
by instalments — Decree can be amend- 
ed accordingly. 


After the decree is made, if the parties 
agree that the amount decreed shall be 
paid by instalments, it could be accepted 
by the Court. 

In the instant case, the parties arrived 
at a compromise during the course of 
execution proceedings. There was no 
complaint that the Court had no juris- 
diction to the compromise. The parties 
also agreed that the decree should be 
amended according to the terms of com- 
promise Held that the consent of the 
parties having been thus obtained, the 
court could amend the decree in accord- 
ance with the terms of compromise. 

l (Para 5) 

T. S. Ramachandra, for Petitioner; 
S. M. Hegde, for Respondents. 

ORDER:— The order allowing an am-~ 
endment to the decree in Original Suit 
No. 143/1957 on the file of the Principal 
Munsiff, Sirsi, is the subject-matter of 
this revision petition under S. 115 of the 
Civil-P. C. 

2. The matter arises in this way: 

One Venkataramana Hegde, father of 
the respondents, filed Original Suit No. 
143/1957 to recover a sum of Rs. 25,000 
from the petitioners. The suit was de- 
creed and, during the execution of the 
decree, there was a compromise to pay 
the decretal amount by instalments. The 
parties also agreed that the decree 
should be amended as per the terms 
thereof. The judgment-debtors appear to 
have paid some amount as per the in- 
stalment agreed upon. The respondents, 
before me, -are the legal representatives 
of the decree-holder. To recover the 
balance, they filed an application for exe- 
cution of the decree, ` The Court, then, 
said that unless the decree is amended 
as per the terms of the compromise, they 


“(Against order of Principal Munsiff, 
Sirsi, D/- 10-7-1975.) 
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cannot maintain the execution petition. 
So, the respondents filed another appli- 
cation under Ss. 151 and 152 of the Code 
of Civil Procedure to amend the decree. 
That application has been allowed by 
the Court. 

Hence, this revision petition. 

3. Counsel for the petitioner urged 
before me that the Court has no juris- 
diction to amend the decree as per the 
terms of the compromise. 


4. In order to appreciate the conten- 
tion, it is necessary to refer to the rele- 
vant provisions relating to the amend- 
ment of a decree. 


When once the decree is made and 
signed, it shall not be altered or added 
to, save as provided by S, 152 of the 
Code of Civil Procedure or on review 
(See O. XX, R. 3 of the Civil P. C.). Of 
course, if the decree drafted is not in 
accordance with the judgment pronounc- 
ed, the Court can always amend the de- 
cree so as to bring it in conformity with 
the judgment because O. XX, R. 6 of the 
Civil P. C, provides for such a remedy. 

Under S. 152 of the Civil P. C. the. 
Court can correct the mistakes like cle- 
rical or arithmetical or any errors aris- 
ing thereon. But while so correcting, the 
Court has no power to amend the decree 
contrary ‘to the judgment. 


Under O. XX, R. 11 (1) of the Civil 
P. C., the Court may, for any sufficient 
reason, incorporate in the decree, after 
hearing such of the parties who had ap- 
peared personally or by pleader at the 
last hearing, before judgment, an order 
that payment of the amount decreed 
shall be postponed or shall be made by 
instalments with or without interest, not- 
withstanding anything contained in the 
contract under which the money is pay- 
able. But, after the decree is made, the 
parties cannot have the payment of the 
decretal amount by instalments without 
mutual consent. 


Order XX, R. 11 (2) of the Civil P. C. 
provides: 

“After the passing of any such de- 
cree the Court may, on the application 
of the judgment-debtor and with the 
consent of the decree-holder, order that 
payment of the amount decreed shall be 
postponed or shall be made by instal- 
ments on such terms as to the payment 
of interest, the attachment of the pro- 
perty of the judgment-debtor, or the 
taking of security from him, or other- 
wise, as it thinks fit.” 
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It is seen from the above provisions 
that, after the decree is made, if the 
parties agree that the amount decreed 
Shall be paid by instalments, it could be 
accepted by the Court. 


3. Now, turning to the facts of the 
present case, it may be seen that the 
compromise entered into by the parties, 
in the course of the execution, was valid 
and there is no complaint that the Court 
has no jurisdiction to record the com- 
promise, The parties also agreed that the 
decree should be amended according to 
the terms of the compromis2. The con- 
sent of the parties having been thus ob- 
tained, the Court could amend the de- 
cree in accordance with the terms of the 
compromise and that is what has been 
done in the present case. There is, there- 
fore, no error of jurisdiction calling for 
interference. 


6. In the result, the petition fails and 
is dismissed. 


No costs. 
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. The Hukumchand Insurance Co. Ltd., 
Appellant v. The Bank of Baroda and 
others, Respondents. 


First Appeal No. 107 of 1973, D/- 5-4- 
1977.* 
(A) Contract Act (1872), Ss. 196 and 
197 — Ratification of acts of agent, 
When an agent acting for and on be- 
half of another, stipulates a benefit for 
the principal under a contract, and the 
principal without demur avails himself 
of that benefit, the law implies a ratifi- 
cation of that coniract on the part of the 
principal. (Para 9) 
(B) Contract Act (1872), S. 128 — Con- 
tract of insurance, contract af guarantee 
and contract of indemnity Distinction. 
In a contract of insurance pure and 
simple, insurer is not a surety. Insurer 
does not undertake to pay the original 
debt; but undertakes to pay new debt 
which arises out of the contract of in- 
demnity, and this debt may differ from 
the original debt both in amount and as 
regards other incidents. The fact that the 





*(Against judgment and decree passed by 
2nd Civil J., Belgaum, D;- 3-2-1973.) 
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contract is framed in the form of a 
policy is some and only a prima facie 
evidence of this intention; but the form 
of the contract however, is not conclu- 
sive. A contract expressed in the form 
of a policy may nevertheless be a gua- 
rantee. ; 


In a contract of guarantee, there must 
always be three parties in contempla- 
tion; a principal debtor (whose liability 
may be actual or prospective) a creditor, 
and a third party who, in consideration 
of some act or promise on the part of 
the creditor, promises to discharge the 
debtor’s liability, if the debtor failed to 
do so. In a contract of indemnity, how- 
ever, the promisor makes himself pri- 
marily liable and undertakes to dis- 
charge the liability in any event, The 
liability may arise out of tort as well 
as out of contract. It may also be pro- 
spective at the time the promise is made 
or may be past provided some new con- 
sideration is given, The risk of default 
by a debtor can be insured against as 
effectively as the debt can be guaranteed. 

(Para 11) 

(C) Contract Act (1872), S. 128 — Li- 
ability of surety — When arises and ex- 
tent of. 


The question as to the liability of the 
surety, its extent and the manner of its 
enforcement have to be decided on first 
principles as to the nature and incidents 
of suretyship. The liability of a princi- 
pal debtor and the liability of a surety 
which is co-extensive with that of the 
former are really separate liabilities, al- 
though arising out of the same transac- 
tion. Notwithstanding the fact that they 
may stem from the same transaction, the 
two liabilities are distinct. The liability 
of the surety does not also, in all cases, 
arise simultaneously. AIR 1969 SC 29%, 
Rel, on. (Para 12) 


Where the suits comprised of two ac- 
tions, one against the appellant under 
which the appellant was sued upon the 
basis of the distinct cause of action 
against him under which he was liable 
to the plaintiff in respect of what he had 
contracted to make good and the other 
against the first defendant in terms of 
its contract with the plaintiff, it was 
held that as the plaintiff could have sued 
appellant — and appellant alone — and 
obtained a decree to the extent of the 
whole of the liability of the appellant 
in terms of Bank loan/cash credit indem- 
nity policy the mere fact that the plain- 
tiff had chosen to bring an action against 
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the first defendant also should not de- 
tract from the extent of the relief the 
plaintiff would otherwise have been en- 
titled to against appellant. The conten- 
tion, therefore, that the decree against 
the appellant should be limited to and 
be co-extensive with what should be the 
subject-matter of a personal decree un- 
der R. 6 of O. 34, C.P.C. was not accept- 
able. 1937 Mad WN 373 ‘and AIR 1948 


Nag 123, Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1969 SC 297 13 
AIR 1948 Nag 123 12 
1937 Mad WN 378 14 
(1802) 6 Ves 714: 31 ER 1272 13 


D., Cheluvaraju, for Petitioner; S. G. 
Sundaraswamy (for No. 1); N. A. Mandgi 
(for No. 2A), for Respondents. 

VENKATACHALIAH, J.:— This appeal 
by the second defendant, an Insurance 
Company under the name and style 
Hukumchand Insurance Company is di- 
rected against the judgment and decreé 
dated 3-2-1973 in O. S. No. 9 of 1970 on 
the file of the Court of the II Additional 
Civil Judge, Belgaum, by which the 
Court below held the second defendant 
liable to the suit claim to the extent of 
Rs 1,66,231-15 on the basis of a Credit 
Indemnity Policy dated 28-12-1967 issu- 
ed by it in favour of the plaintiff. 

2. The facts, in so far as they are 
material for the disposal of this appeal, 
are the following: 

Plaintiff, Bank of Baroda, is a Nation- 
alised Bank. Defendant No. 1 is a firm 
of partners, of which defendants 1 (a) to 
1 (f) are stated to be the partners. On 
28-1-1967, first defendant executed what 
is styled as a “Cash Credit Agreement” 
with the plaintiff and secured cash credit 
facility to the extent of Rs. 2,00,000 for 
the purpose of its business. By way of 
Security the moveable assets of the firm 
were hypothecated in favour of the cre- 
ditor-Bank. In addition, under a mort- 
gage by deposit of title-deeds certain 
immovable properties situate at Wad- 
gaon, Belgaum, Mahadevpur and Angol 
were offered as security for the said loan. 

On 28-12-1967, second defendant issu- 
ed what is styled “Bank Loan/Cash Cre- 
dit Indemnity Policy”, as per Exhibit 
P-6, by which in consideration of the 
payment of Rs, 3.000 by the first defen- 
dant, the second defendant undertook 
to indemnify the plaintiff against losses 
that may be suffered by the plaintiff in 
consequence of any default on the part 
of the first defendant in due repayment 
xf all moneys at any time payable by 
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the first defendant to the plaintiff, pro- 
vided that the liability under that Policy 
did no exceed the principal sum of 
Rs. 2,00,000. The first defendant heving 
committed default in the matter of re- 
payment of the moneys borrowed from 
the plaintiff, plaintiff instituted the pre- 
sent suit against both the defendants 
and sought recovery of Rs. 2,24,334-33 
from them. 


3. First defendant while admitting the 
liability, disputed, in some measur€, its 
extent and sought for the grant of instal- 
ments in repayment, 


4, Second defendant, however, rais- 
ed a number of defences. It even deni- 
ed having issued any Cash Credit Indem- 
nity Policy in favour of the plaintiff. It 
also contended that the person who exe- 
cuted the alleged Cash Credit Indemnity 
Policy on behalf of the second defendant 
had no right or authority or power to 
execute or issue such documents and 
that therefore no liability on its part 
arose, It also contended that the Policy 
was vitiated by non-disclosure of mate- 
rial facts, and, that at all events, the 
loan sought to be recovered had been ad- 
vanced even prior to the date of the 
Policy and that therefore the second 
defendant could not be held liable. 

3. On these pleadings, the Court be- 
low framed the necessary issues, of 
which the following are material for the 
purpose of this appeal: 


3, Whether defendant No. 2 had under- 
taken to indemnify the plaintiff by the 
Insurance Policy? 


4. Whether the Insurance Policy issu- 
ed is unauthorised and invalid? 

5 Whether the Policy is invalid on 
any grounds of suppression of material 
facts by pleintiff and defendant No. 1? 

6. Whether the plaintiff has violated 
the conditions of the cash credit policy 
and is not entitled to enforce it? 

6. On an appreciation of the evidence 
on record, the Court below recorded 
findings in favour of the plaintiff on all 
these issues and entered a decree in fav- 
our of the plaintiff, However, as during 
the pendency of the proceedings the 
first defendant had paid the sum of 
Rs. 33,760-85 towards the suit claim, the 
liability of the second defendant was 
limited to Rs. 1,66,231-15 and the suit 
against the first defendant was decreed 
as prayed for. 


7. We have heard Sri D. Cheluvaraju, 
learned counsel for the second defen- 
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dant-appellant; Sri S. G. Sundaraswamy, 
learned counsel for the plaintiff-respon- 
dent No. 1, and Sri N. A, Mandagi, learn- 
ed counsel for defendant No. 14. We 
have been taken through the evidence 
on record and the judgment of the Court 
below. 

8 Sri D. Cheluvaraju, learned coun- 
sel for the appellant, has urged the fol- 
lowing grounds in support of this ap- 
peal: 

(a) that K. G. Merchant who has exe- 
cuted Exhibit P-6 had no authority to 
bind the second defendant; 

(b) that, at all events, Ext, P-6 by its 
express terms, could be invoked in res- 
pect of the advances made and liability 
incurred only after 28-12-1967 and that 
the present suit-claim which represents 
advances which had. been made earlier 
would not attract the Indemnity under 
Ext. P-6; 

(c) that the liability of the Insurers 
would, at all events, arise only after the 
plaintiff had exhausted its remedy 
against the principal debtor, and, that 
therefore, the suit claim is premature; 

(d) that the suit in so far as it seeks 
the enforcement of morigage security is 
in substance a suit for sale on a mort- 
gage and the personal decree against the 
partners of the firm could only be made 
after the proceeds of sale of hypothecate 
are found insufficient and only to the 
extent of such insufficiency: and that 
consistently with this pesition the liabi- 
lity of the Insurance Company could not 
be larger than that of the principal deb- 
tors and accordingly, the- liability of the 
second defendant must be limited to such 
part of the decretal sum, if any, as may 
remain unsatisfied by the proceeds of 
sale of the security; and 

(e) that the Court below, in granting 
the decree as prayed for, has failed to 
give deduction to the sum of Rs. 33,760.85 
admittedly paid during the pendency of 
the suit. 

These, then, are the points that arise 
for determination in this appeal. 

§. Point (a): The contention of the 
appellant seems to be that the acts of 
K. G. Merchant, its Manager at Belgaum 
during the relevant period, in executing 
Ext. P-6 were without the knowledge or 
authority of the appellant, But , it is 
admitted that the premium of Rs. 3,000 
paid by the first defendant as considera- 
tion for Ext. P-6 went into the eccount 
of the appellant; and that appellant had 
had the benefit of the same. Indeed by 
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Ext. P-7 dated 26-11-1969, appellant 
while acknowledging the previous com- 
munications, only required the copies of 
previous communications in that behalf 
to enable the appellant ‘to proceed fur- 
ther in the matter’. Even at that stage, 


appellant, apparently, did not consider 
itself immune from the legal incidents 


of Ext. P-6 on the ground that its Mana- 
ger had no authority to execute Ext. P-6. 
That apart, a ratification by the appel- 
lant of the acts of the said K. G, Mer- 
chant, who in executing Ext. P-6 pur- 
ported to act for and on behalf of the 
appellant, is implicit in the conduct of 
the appellant. Appellant, admittedly, 
availed of and appropriated to itself the 
benefit of the premium of Rs. 3,000. The 
conduct of the appellant in having ob- 
tained and retained the benefit of this 
premium, in our opinion, clearly amounts 
to a ratification of the acts of its mana- 
ger within the meaning of Ss. 196 and 
197 of the Contract Act. It was not the 
case of the appellant that its memoran- 
dum and articles of association render- 
ed a contract of the kind contained in 
Ext. P-6 ultra vires of the provisions of 
the charter of its constitution. According 
to general principles of law when an 
agent acting for and on behalf of an- 
other, stipulates a benefit for the princi- 
pal under a contract, and the principal 
without demur avails himself of that 
benefit, the law implies a ratification of 
that contract on the part of the princi- 
‘pal, Accordingly, on these principles and 
having regard to the conduct of the ap- 
pellant, it requires to be held that ap- 
pellant had rendered itself disabled from 
disowning and repudiating the contract 
and that contract under Ext. P-6 should 

be held binding on the appellant. 

We, accordingly, hold point (a) against 
the appellant. 

10. Point (b): The contention of Sri 
Cheluvaraju is that Ext. P-6 came into 
being in the context of and envisaged a 
prospective transaction between the 
plaintiff on the one hand and the first 
defendant on the other, and having re- 
gard to the intendment of Ext. P-6 and 
its actual terms, the liability against the 
appellant could arise only in respect of 
any lending in fact made after the date 
of the policy viz., 28-12-1967. Sri D. Che- 
luvaraju inviting our attention to what 
he considers a crucial admission stated 
to have been made by P.W. 1 to the 
effect that “after 28-12-1967, bank has 
not made any new advances to the 1st 
defendant”, strenuously contended that | 
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in the light of this admission and upon 
proper constructicn of Ext. P-6 no liabi- 
lity could be fastened on appellant. It is 
no doubt true that even on the date when 
the Policy, Ext. P-6, was issued there 
was a subsisting liability of the first de- 
fendant in favour of the plaintiff in the 
sum of Rs. 2,09,510-42. Even assuming 
that the construction Sri O. Cheluva- 
raju seeks to put on Exhibit P-6 is cor- 
rect, it is seen from the statement of 
account, Ext. P-5, that even after 28-12- 
1967, the first defendant was permitted 
to make withdrawals from the account 
which, but for the guarantee under Ext. 
P-6, would not have been permitted. The 
total sum actually withdrawn by the 
first defendant in the account after 28-12- 
1967 is admittedly over 2 lacs of rupees. 
The contention of Sri D. Cheluvaraju is 
that these withdrawals were in turn 
made out of the in-puts of money made 
by the first defendant into account sub- 
sequent to 28-12-1967 and that total in- 
debtedness as it stood prior to the exe- 
cution of Ext. P-6 remained unaltered. 
But, in our opinion, the contniuance of 
the cash credit account even after 28-12- 
1967 is in pursuance of the guarantee 


policy and the continued operation of- 


the account and the further withdrawals 
therefrom by appellant after 28-12-67 
is relatable to and in pursuance of the 
Policy Ext. P-6. It cannot, therefore, be 
said that no advances were made after 
28-12-1967, even assuming that the gua- 
rantee did not pertain to or cover the 
indebtedness even as it obtained as on 
28-12-1967. 

Accordingly, we answer point (b) 
against the appellant. 


li. Point (c): The contention urged 
in this behalf, in effect and in its essence, 
is that the remedy against the appellant 
would arise only when it is shown that 
the debt was irrecoverable from the first 
defendant. Exhibit P-6 is styled ‘an In- 
demnity Policy’, A contract tinder which 
an insurer undertakes to make good los- 
ses caused by the default of a debtor 
bears close resemblance to a contract of 
guarantee. There is, however, a broad 
distinction between an insurance and a 
guarantee, which, though difficult to for- 
mulate, undoubtedly exists. This distinc- 
tion depends upon the intention of the 
parties. In a contract of insurance 
pure and simple, insurer is not a surety. 
Insurer does not undertake to pay the 
original debt; but undertakes to pay new 
debt which arises out of the contract of 
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indemnity, and this debt may differ from 
the original debt both in amount end as 
regards other incidents. The fact that. the 
contract is framed in the form of a po- 
licy is some and only a prima facie evi- 
dence of this intention; but the form of 
the contract however, is not conclusive. 
A contract expressed in the form of a 
policy may nevertheless be a guarantee. 
Many contracts, in facts, may with equal 
propriety be called either contracts of 
insurance or guarantees; and more often 
than not it is immaterial to which of the 
two classes the particular contract be- 
Jongs. In a contract of guarantee, there 
must always be three parties in contem- 
plation; a principal debtor (whose labi- 
lity may be actual or prospective), a cre-| _ 
ditor, and a third party who, in conside- 
ration of some act or promise om the 
part of the creditor, promises to dis- 
charge the debtor’s liability, if the deb- 
tor failed to` do so, In a contract of in- 
demnity, however, the promisor makes 
himself primarily liable and undertakes 
to discharge the liability in any event. 
The ‘liability may arise out of tort or as 
well as out of contract. It may also be 
prospective at the time the promise is 
made or may be past provided som= new 
consideration is given. The risk cf de- 
fault by a debtor can be insured against 


as effectively as the debt can be gua- 
ranteed. 
In any view of the matter, whether 


the contract in the instant case is viewed 
as a contract of indemnity or as one of 
guarantee and whether, correspondingly, 
the liability is to pay a new debt crising 
under the contract to indemnify or to 


.pay the original debt, the claim, in our 


opinion, cannot be said to be premature. 
The liability on the part of the appellant 
under Ext. P-6 arises in consequence of 
default of the borrowers in due repay- 
ment on demand. Both the demand 
against and the default by the Ist de- 
fendant must be held to have ‘been 
established. 

We, therefore, answer point (c) also 
against the appellant. 

12. Point (d): It is no doubt true, as 
contended for by Sri D. Cheluvaraju, 
that the plaint seeking as it does, the 
realisation of the security is in substance 
akin to a suit for sale on a mortgag2. The 
plaint, however, is not in the form in 
which such suit ought to be having re- 
gard to the provisions of O. 34, C.P.C. 
The plaint leaves much to be cesired 
both in the matter of a proper peresen- 
tation of plaintiff's case as well as in 
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its. form. The point that Sri D. Cheluva- 
raju seeks to make is that even if the 
liability of his client is held to be co- 
extensive with that of the principal deb- 
tor, the decree that can be made against 
his client should necessarily be limited 
to the extent of personal decree that ad- 
mits of being made against the principal 


debtors. According to him, a personal de~ 


cree against the principal debtors being 
limited to such part of the mortgage debt, 
if any, as may remain unsatisfied con- 
sequent upon an insufficiency in the pro- 
ceeds of sale of the security, the decree 
against the. appellant should also be so 
limited. He relied upon the decision in 
Subhankhan Ramjankhan v. Lalkhan 
Haji Umarkhan (AIR 1948 Nag 123) in 
support of this contention. In that case, 
it was held that in a suit on mortgage 
though a surety for the mortgagor, who 
had contracted to make good the deficit 
which may be found due on the sale of 
_the security, was a necessary party to 
the action by virtue of S. 91 of the T. P. 
Act read with O. 34, R. 1, 
conditional decree for even the balance 
could be passed against him, the reason 
being that as the liability of the surety 
would arise only if the mortgaged pro- 
perty was found insufficient. This deci- 
sion while clearly not supporting the 
‘ease of the appellant, on the contrary, 
supports the view that in a converse 
case where the liability of the surety is 
not so limited, a decree against the su- 
rety is permissible. 
The question as to the liability of the 
_surety, its extent and the manner of its 
enforcement have to be decided on first 
principles as to the nature and incidents 
of suretyship. The liability of a principal 
debtor and the liability of a surety 
which is co-extensive with that of the 
former are really separate liabilities, al- 
though arising out of the same transac- 
tion. Notwithstanding the fact that they 
may stem from the same transaction, the 
two liabilities are distinct. The liability 
of the surety does not also, in all cases, 
arise simultaneously. This proposition 
finds support in a passage from Hals- 
bury’s Laws of England (Third Edition, 
Volume 22 para 819): 


“819 Proceedings by assured against 
debtor: Except where the policy so pro- 
vides, the creditor is not bound to sue 
the debtor or to enforce his security 
first; he is entitled, as soon as there is a 
default within the meaning of the policy, 
to claim payment from the insurers. The 
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policy may, however, be limited to cover 
only the deficiency which remains after 
the ereditor has exhausted his remedies 
against the debtor or his sureties.” 


13. In the Bank of Bihar Ltd. v. Dr. 
Damodar Prasad (AIR 1969 SC 297), deal- 
ing with the liability of a surety envi- 
saged in S. 128 of the Contract Act, the 
Supreme Court observed: 


“4. Before payment the surety has no 
right to dictate terms to the creditor and 
ask him to pursue his remedies against 
the principal in the first instance. As 
Lord Eldon observed in Wright v, Sim- 
son, (1802) 6 Ves 714 at p. 734:31 
ER 1272 at p. 1282: “But the surety is a 
guarantee; and it is his business to see 
whether the principal -pays, and not that 
of creditor.’ In the absence of some spe- 


cial equity the surety has no right te 
restrain an action against him by the 


creditor on the ground that the principal 
is solvent or that the creditor may have 
relief against the principal in some other 
proceedings. 


5. Likewise where the creditor has 
obtained a decree against the surety and 
the principal, the surety has no right to 
restrain execution against him until the 
creditor has exhausted his remedies 
against the principal...... ” 

14. In the present case, the suit com- 
prised of two actions, one against the 
appellant under which the appellant is 
sued upon the basis of the distinct cause 
of action against him: under which he is 
liable to the plaintiff in respect of what 
he has contracted to make good and the 
other against the first defendant in terms 
of its contract with the plaintiff. If the 
plaintiff could have sued appellant — 
and appellant alone — and obtained a 
decree to the extent of the whole of the 
liability of the appellant in terms of Ext. 
P-6, the mere fact that the plaintiff has 
chosen to bring an action against the 
first defendant also should not, and in- 
deed consistently with first principles, 
does not detract from the extent of 
the relief the plaintiff would otherwise 
have been entitled to against appellant. 
A contention similar to the one urged by 
Sri Cheluvaraju was considered in 
Muthuvelappa Goundan v, Palaniappa 
Chettiar (1937 Mad WN 373) where a 
Bench of the Madras High Court con- 
sisting of Varadachariar and Pandrang 
Row JJ., repelling the contention, ob- 
served: 2 | | 

“Before us, it has been contended on 
behalf of the appellants that the lower 


1977 


pleadings issues were raised on 11-7- 
1977; and issue No, 2 is in the fol- 
lowing terms: 

“Whether the petition is barred by 
limitation?”, The respondent filed 
C. M. P. 9879/77 praying that the 
issue relating to limitation may be 
heard before proceeding with the 
trial of the petition, I am referring 


to the parties as they figure in the 


main petition, The petitioner did 
not object to issue No. 2 being heard 
preliminarily, 

2. The contentions raised by the 
respondent are two-fold. In the first 
place it is argued that the relevant 
petition was filed beyond the period 
prescribed in Section 81 (1) of the 
Representation of the People Act. Ac- 
cording to that provision the petition 
has to be presented within 45 days 
from, but not earlier than the date 
of the election of the respondent. 
The respondent was declared elected 
on 20-3-1977. So normally the peti- 
tion had to be filed on or before 5-5- 
1977, But the petition was filed in 
court only on 23-5-1977. So prima 
facie the petition was laid beyond 
the time prescribed by law, The 
answer of the petitioner is that since 
the High Court was closed for sum- 
mer vacation he had time till 23-5- 
1977 to file the election petition. It 
is common case that by notification 
No. D6-41831/76(1) dated 19-11-1976 
the summer vacation commenced 
from lith April 1977 and lasted till 
21st May 1977 (both days inclusive). 
Reliance is placed on Section 10 of 
the General Clauses Act, Act 10 of 
1897, Section 10 reads as follows: 

“10 (1). Where, by any Central Act 
or Regulation made after the com- 
mencement of this Act, any act or 
proceeding is directed or allowed to 
be done or taken in any Court or of- 
fice on a certain day or within a 
prescribed period, then, if the Court 
or office is closed on that day or 
the last day of the prescribed pe- 
riod, the act or proceeding shall be 
considered as done or taken in due 
time if it is done or taken on the 
next day afterwards on which the 
Court or office is open: 

Provided that nothing in this sec- 
tion shall apply to any act or pro- 
ceeding to which the Indian Limita- 
tion Act, 1877 applies. 
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(2) This section applies also to all 
Central Acts and Regulations made 
on or after the fourteenth day of 
January, 1887.” 

The contention of the respondent is 
that during the summer vacation 
there was no closing of the court 
within the meaning of Section 10 (1) 
of the General Clauses Act. So the 
crucial question is whether the court 
could be deemed to have been clos- 
ed from 11-4-1977 to 22-5-1977, Ac- 
cording to the respondent the High 
Court could not be deemed to have 
been closed during the summer vaca- 
tion, and in support of that conten- 
tion the respondent relied on Sec. 8 
of the Kerala High Court Act, Act 5 
of 1959. I may read the provision. 


“8 (1) During the adjournment of 
the High Court the Chief Justice 
shall nominate a single Judge of the 
High Court for the hearing of all 
matters which require to be imme- 
diately or promptly dealt with and 
such Judge shall have all the powers 
of the High Court, except in cases in 
which such power must be exercised 
under the provisions of any law by 
more than one Judge. 

x x x x 
According to the respondent during 
the summer vacation there is only an 
adjournment of the High Court, and 


the expression ‘adjournment’ shall 
not be understood as the closing of 
the court, I am unable to accept 


that argument; and I may refer to 
Section 19 of the Civil Courts Act, 
1957, which reads as follows: 

“19 (1), The High Court may per- 
mit the civil courts under its con- 
trol to adjourn from time to time for 


periods not exceeding in the agere- 
gate sixty days in each year. 
(2) During the adjournment of a 


civil court, the High Court shall have 
the power to make provisional orders 
in all urgent matters and for 
such purpose to receive appeals, 
plaints and petitions which would 
ordinarily be presented to such civil 
court and any such order shall re- 
main in force only until the matter 
has been heard and decided by the 
court having jurisdiction.” 

It is not disputed before me that 
during the summer vacation the 
courts subordinate to the High Court 


.- lunder Section 8 of the Kerala 
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are closed and that no suit, appeal or 
other proceedings can be instituted in 
those courts. The expression used in 
Section 19 also is ‘adjournment’, Ad- 
journment during the summer vaca- 
tion has always been understood and 
treated as a closing of the court. It 
is to provide alternative arrangement 
that a Judge of the High Court is 
nominated by the Chief Justice in 
exercise of the powers conferred 
High 
Court Act for hearing all matters 
which require to be immediately or 
promptly dealt with. Notification 
No, A1-5419/77 dated 21-3-1977 
issued by the High Court may be 
read in this connection. Part IJ of 
the notification is extracted below: 

“(1) No plaints, appeals, petitions or 
other documents except those which 
require to be immediately or prompt- 
ly dealt with will be filed or received 
in the Registry of the High Court 
during the periods when the High 
Court will remain closed for the va- 
cation and holidays. 

x x x x x” 
Clause (1) of Part II clearly states that 
the High Court will remain closed for 
the vacation and holidays. Again, it could 
be seen that only documents which re- 
quired to be immediately or promptly 
dealt with will be filed or received in 
the registry of the High Court, It has 
been the practice of the courts in this 
State inclusive of the High Court to 
treat the summer vacation as a period 
during which the courts remain closed 
except with regard to the functioning of 
a vacation judge nominated by the Chief 
Justice in accordance with S. 8 of the 
High Court Act. I cannot, therefore, ac~ 
cept the contention of the respondent 
that there is no closing of the High 
Court as such during the summer vaca- 
tion. 

3. An alternative contention raised 
by the respondent is again based on 
S. 8 of the High Court Act. According to 
S. 8 the Judge nominated by the Chief 
Justice under that section “shall have 
all the powers of the High Court, except 
in cases in which such power must be 
exercised under the provisions of any 
law by more than one Judge”. The argu- 
ment advanced on the basis of that pro- 
vision is that since during the summer 
vacation Judges were nominated by the 
Chief Justice and since the 
nominated had all the powers of the 
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High Court there was no total prohibi- 
tion of filing an election petition during 
the summer vacation. It is common case 
that in exercise of the powers conferred 


by sub-s. (2) of S. 80-A of the Represen-| : 


tation of the People Act 1951 the Chief 
Justice of the High Court of Kerala no- 
minated one Judge of the High Court to 
try election petitions. It is further ad- 
mitted by both sides that the Judge so 
nominated did not function at any time 
as a vacation Judge and that the Chief 
Justice nominated during the relevant 
vacation two other Judges to function as 
vacation Judges. By Notification No. D1- 
14606/66 dated 8th February 1971 the 
High Court of Kerala in exercise of the 
powers conferred on it under Art. 225 
of the Constitution of India and S, 122 
of the Code of Civil Procedure, 1908, 


published rules to regulate its own pro- | 


cedure. Rules 207 to 219 (both inclusive) ` 


deal with the procedure regarding the 
trial of election petitions. Rule 207 may 
be read in this context: 

“Definitions — In this chapter, 

(1) ‘the Act’ shall mean the Represen- 
tation of the People Act, 1951, and 

(2) ‘the Judge’ shall mean the Judge 

of the Court who has been assigned by 
the Chief Justice under sub-s. (2) of 
S, 80-A of the Act, for the trial of Elec- 
tion Petitions.” 
By virtue of sub-rule (2) of R. 207 it is 
clear that for the purpose of trial of 
election petitions the Judge shall mean 
a Judge of the High Court who has been 
assigned by the Chief Justice under Sec- 
tion 80-A (2) of the Act. Since the Chief 
Justice has already assigned one Judge 
of the High Court to try the election 
petitions it is not possible to hold that 
the Judges who functioned during the 
summer vacation this year had the au- 
thority to try election petitions. My con- 
clusion, therefore, is that during the 
summer vacation the High Court was 
closed for the purpose of the application 
of S. 10 of the General Clauses Act. 
Since the period of 45 days expired dur- 
ing the currency of the vacation the pe- 
titioner had time till the reopening date 
to file the petition. To repeat, the elec~ 
tion petition was filed on the reopening 
date, namely 23-5-1977. Consequently, i 
cannot be held that the petition is barred 
by limitation. 

4. The respondent urged an alterna 
tive contention having a bearing on th 
question of limitation, According to th 
respondent there was non-complianc 
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with S. 81 (3) of the Representation of 
the People Act 1951. According to Sec- 
tion 81 (3) of the Act every election peti- 
tion shall be accompanied by as many 
copies as there are respondents mention- 
ed in the petition and every such copy 
shall be attested by the petitioner under 
his own signature to be a true copy of 
the petition. The petitioner filed along 
with the petition the number of copies 
required in compliance with S. 81 (8). 
All those copies were signed by the peti- 
tioner both before and after verification. 
But the copies wére not attested as ‘true 
copy’. The petitioner subsequently filed 
C. M. P. 7238/77 for accepting additional 
fresh copies containing the proper at- 
testation, Those copies are dated 28-5- 
1977, and it appears that the copies serv- 
ed on the respondent were the duly at- 
tested copies filed on 28-5-1977. The 
argument advanced by the respondent is 
that the copies produced after the last 
day of limitation, namely 23-5-1977 can- 
not be accepted and that there is non- 
compliance with S. 81 (3) of the Act. If 
the copies of the petition filed on 23-5- 
1977 did not comply with S. 81 (8) of the 
Act then there is authority in support of 
the respondents contention that copies 
subsequently filed cannot be acted upon 
and that the election petition itself is 
liable to be dismissed under S. 86 (1) of 
the Act. So the question is whether the 
copies filed on 23-5-1977 were defective, 
As referred to earlier, though all the 
copies were signed by the petitioner just 
as he signed the original petition there 
vas no attestation that they were true 
copies. The answer of the petitioner in 
this respect is that since the copies filed 
gn 23-5-1977 contained his signature 
here was substantial compliance with 
3. 81 (3) of the Act. The petitioner relied 
bn the decision of the Supreme Court re- 
orted in Ch. Subbarao v. Member, 
lection Tribunal, Hyderabad (AIR 1964 
SC 1027). In that case also the copies 
ere signed by the petitioner, but there 
as no attestation in the sense the words 
‘true copy” were omitted above the sig- 
hature of the petitioner. The Supreme 
ourt held that as the signature in ori- 
final was there in the copy, the pre- 
ence of such original signature in the 
opy was sufficient to indicate that the 
sopy was attested as a true copy, even 
hough the words ‘true copy’ were not 
zritten above the signature in the copies. 
he court held that there was substan- 
lial compliance with S. 81 (3) of the Act 
nd that the petition could not be dis- 
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missed under S. 90 (3) of the Act. Al- 
most a parallel case arose for considera- 
tion by the Supreme Court in Dr. Anup 
Singh v. Abdul Ghani (AIR 1965 SC 
815), In ‘that case the necessary number - 
of copies were filed and the copies bore 
the signature of the petitioner concern- 
ed. The copies were carbon copies of the 
original and there was no dispute that 
they were not true copies thereof. The 
Supreme Court again held that there is 
substantial compliance with S. 81 (3) of 
the Act. The facts of this case are al- 
most identical with the facts of the- two 
cases decided by the Supreme Court and 
cited above. I hold that inasmuch as the 
copies filed on 23-5-1977 contained the 
signature of the petitioner there was 
substantial compliance with S. 81 (3) of 
the Act and that the copies filed on 28-5- 
1977 after the expiry of the period of 
limitation are not necessary to support 
the main petition. The second contention 
of the respondent also is therefore, 
rejected. 


In the result, it is found that the elec- 
tion petition is not barred by limitation; 
and issue No. 2 is answered in favour of 
the petitioner, 

Order accordingly. 
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M. Kamalam, Petitioner v. Dr. V. A 
Syed Muhammed, Respondent. 


E. P. No. 6 of 1977, D/~ 6-7-1977. 


Representation of the People Act 
(1951), Ss. 81 (3), 83, 86 (1) —- Non-com- 
pliance with S. 81 (3) — Compliance with 
S. 83, if an answer to such non-compli- 
ance—Total omission to sign copies—~Pe- 
tition, if to be dismissed under S. 86 (1). 


When the copies of the election peti- 
tion served on the respondent do not 
contain the signatures of the petitioner, 
the second part of S. 81 (3) requiring at- 
testation of copies by the petitioner un- 
der his own signature, is not satisfied. 
The mere compliance with S. 83 regard- 
ing contents of petition, signature and 
verification thereof as well as the requi- 
site affidavit regarding corrupt practice 
is no answer for non-compliance with 
S. 81 (3). In view of the use of the ex- 
pression ‘shall’, the second part of S, 81 
(3) is also mandatory and a non-compli- 
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ance with the same is fatal to the peti- 
tion. (Paras 2, 3) 

If the copies of the petition contained 
the signature of the petitioner, then the 
omission to state specifically that the 
copy is a true copy, may not ke fatal. 
However, when thére is a total omission 
to sign the copies, it is not a case of sub- 
stantial compliance with S. 81 (3) but it 
is a case of total omission to comply with 
S. $1 (3). In such a case the election 
petition is liable to be dismissec under 


S. 86 (1). Case law discussed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1185 3, 4 
AIR 1971 SC 342 3 
AIR 1968 SC 1079 3 
AIR 1965 SC 815 3, 4 
AIR 1964 SC 1027 3, 4 


S. Easwara Iyer, for Petitioner: C, K. 
Sivasankara Panicker, for Respondent. 

ORDER:— This is a petition Aled un- 
der Ss. 80 to 84 read with §..117 of the 
Representation of the People Act, 1951 
(briefly the ‘Act’) challenging the elec- 
tion of the respondent to the Lok Sabha 
from the Kozhikode Lok Sabha Consti~ 
tuency in the election held on 19-3-1977. 
The main ground upon which the elec- 
tion is sought to be avoided is the com~ 
mission of certain corrupt practices alleg- 
ed in the petition. The petition was duly 
signed and verified by the xetitioner 
and it was also accompanied by the re~- 
quisite affidavit. On acceptence of sum- 
mons the respondent entered appearance 
and raised a preliminary objection re~ 
garding the maintainability of the peti- 
tion on the ground that there is non- 
compliance with sub-s. (3) of S. 81 of 
the Act. 

2. The respondent was served with 
the copies of the petition, one o which 
was produced along with the written 
statement. The contention raised by the 
respondent is that both the copies serv~ 
ed on him do not contain the signature 
cf the petitioner as enjoined by 5. 81 (3) 
of the Act. On a perusal cf both the 
copies it is seen that the copies of thé 
petition served on the respondent do not 
contain the signatures of the petitioner. 
The copy of the accompanying affidavit, 
however, is seen signed by tke peti- 
tioner. The question is whether the omis« 
sion to sign the two copies of the peti~« 
tion is fatal. Sub-section (3) af S. 81 
reads as follows:—— 

“Every election petition shall ibe ac- 
companied by as many copies thereof as 
there are respondents mentZoned in the 
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petition and every such copy shall be 
attested by the petitioner under his own 
ee to be a true copy of the peti- 
ion.” 

It is clear that the sub-section contains 
two parts. The first part enjoins that 
every election petition shall be accom=< 
panied by as many copies thereof as 
there are respondents mentioned in the 
petition. The second part.lays down that 
every such copy shall be attested by the 
petitioner under his own signature to be 
a true copy of the petition. The first part 
apparently has been satisfied in this case. 
The second part, on the other hand, is 
not satisfied. The answer of the petitioner 
is that there is substantial compliance 
with law inasmuch as the copy of the 
affidavit affixed to the petition contains 
the signature of the petitioner. What an 
election petition should contain is laid 
down in S. 83 of the Act, which reads as 
follows:— 

“83. Contents of petition.— 

(1) An election petition— 

(a) shall contain a concise statement of 
the material facts on which the petition- 
er relies; 

(b) shall set forth full particulars of 
any corrupt practice that the petitioner 
alleges, including as full a statement as 
possible of the names of the parties 
alleged to have committed such corrupt 
practice and the date and place of the 
commission of each such practice; and 

(c) shall be signed by the petitioner 
and verified in the manner laid down in 
the Code of Civil Procedure, 1908 (5 of 
1908) for the verification of pleadings: 

Provided that where the petitioner 
alleges any corrupt practice, the petition 
shall also be accompanied by an affidavit 
in the prescribed form in support of the 
allegation of such corrupt practice and 
the particulars thereof. 

(2) Any schedule or annexure to th 
petition shall also be signed by the peti 
tioner and verified in the same manne 
as the petition.” 

The affidavit filed along with the petitio 
undoubtedly is in compliance with th 
proviso to sub-s, (1) of S. 83. The actu 
wording of the affidavit filed by the pe 
titioner also shows that the affidavi 
relates merely to the allegations of cor 
rupt practice contained in the petition 
In other words, it cannot be said tha 
the affidavit is a general affidavit in su 
port of the petition. Moreover, a readin 
of Ss. 81 and 83 would show that the 
relate to different aspects. Section 8 
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relates to the procedure regarding pre~ 
sentation of election petitions and not 
contents. In this case there is no dispute 
regarding the contents of the petition, 
because as already referred to, the main 
petition has been properly signed and 
verified, and it is also accompanied by 
the requisite affidavit regarding corrupt 
practice as enjoined by S. 83. But the 
‘mere compliance with S. 83 is no an= 
swer for non-compliance with S. 33 (3) 
of the Act. 

3. I may refer to certain decision 
brought to my notice by the petitioner 
to substantiate her contention that a 
substantial compliance with S. 81 (3) is 
sufficient. Section 81 (3) of the Act came 
up for consideration of the Supreme 
Court in Ch. Subbarao v. Member, Elec- 
tion Tribunal (AIR 1964 SC 1027), In 
that case the copies were signed by the 
petitioner, but there was no attestation 
in the sense that the words ‘true copies’ 
were omitted above the signature of the 
petitioner. The court held that as the 
signature was there in the copy that was 
sufficient to indicate that the copy ‘was 
attested as a true copy even though the 
words ‘true copy’ were not written above 
the signatures in the copy. The court 
held that there was substantial compli~ 
ance with S. 81 (3) of the Act, and the 
petition should rot be dismissed under 
S. 90 (8). Almost a similar case was con~ 
sidered by the Supreme Court in Dr. 
Anup Singh v. Abdul Ghani (AIR 1965 
SC 815). In that case also the necessary 
number of copies were filed and the 
copies bore the signature of the peti- 
tioner concerned. The defect was that 
the attestation required by S. 81 (3) was 
not there specifically on the copies. 

The court held on the basis of Ch. 
Subbarao v. Member, Election Tribunal 
(AIR 1964 SC 1027), that there was sub-~ 
stantial compliance with S. 81 (8) of the 
Act, It should be noted that in both those 
eases there was the signature of the pe- 
titioner in the capies served. Here, it is 
a case of total absence of signature, and 
so the petitioner cannot claim that her 
position is similar to that of the peti- 
tioners in the two cases decided by the 
Supreme Court and referred to above. 
The next decision pressed into service is 
Smt. Shodrabai Rai v. Ram Singh Ahar- 
war (AIR 1968 SC 1079). There it was a 
case where ïn the copies served, the am 
nexures were not signed by the peti~ 
tioner. The court held that the annexures 
do not form part of the petition, and 
hence it was held that the omission was 


M. Kamalam v. Syed Muhammed 


(Namboodiripad J.) {Prs, 2-4] Ker. 165 
not fatal. That apparently is not the 


situation here. As referred to earlier, the 
affidavit, though it is part of the peti- 
tion, is not an affidavit to the entire peti- 
tion so that the mere signing of the copy 
of the affidavit does not amount to the 
signing and attestation of the main peti~ 
tion. 

Jagat Kishore v, Rajendra Kumar 
(AIR 1971 SC 342) was a case where 
there was discrepancy between copy of 
the petition submitted by the opposite 
party and the actual petition presented to 
the court. It was held that there was 
non-compHance with S. 81 (3) and the 
petition is liable to be dismissed under 
S. 26 (1). I do not know how this deci- 
sion is of any assistance of the petitioner. 
Satya Narain v. Dhuja Ram (AIR 1974 
SC 1185) dealt with a case where the re- 
quisite copies of the election petition 
were not filed in court within the period 
of limitation. The court held that the 
petition is liable to be dismissed for non- 
compliance with S. 81 (8) of the Act. It 
was held as follows:— 


“We arë, therefore, clearly of opinion 
that the first part of S. 81 (3) with which 
We are mainly concerned in this appeal 
is a peremptory provision and total non- 
compliance with the same will entail dis- 
missal of the election petition under 
S. 86 of the Act.” 

The learned counsel for the petitioner 
relied upon this decision for the proposi- 
tion that since the first part of S. 81 (3) 
was specifically mentioned as mandatory 
by the Supreme Court, it may be in- 
ferentially held that the second part in 
S. 81 (3) is not mandatory. The argu- 
ment is not at all persuasive. The Sup- 
reme Court considered only the first 
part of S. 81 (3) relating to the produc- 


tion of copies. On the other hand, that 
decision only supports the case of the 
respondent, It shall be noted that both 


in the first part of S, 81 (3) and in the 
second part of S. 81 (3) the expression 
used is ‘shall’. If the expression ‘shall’ is 
mandatory as far as the first part is con- 
cerned, I fail to understand how the 
same expression found in the second part 
is not mandatory. In view of the afore- 
said decision J am inclined to hold that 
the second part of S. 81 (3) also is man- 
datory and a non-compliance with the 
provision is fatal to the petition. 


4. As referred to earlier, I am unable 
to appreciate the contention of the peti- 
tioner that in this ease there is substan- 
tial compliance with the second part of 
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S. 31 (3). The main content of the se- 
cond part of S. 81 (3) is that the copies 
produced as required by the first part 
shall be attested by the petitioner under 
his own signature to be a true copy of 
the petition, Here, admittedly the copies 
were not signed at all. If the copies of 
the petition contained the signature of 
the petitioner, then the omission to state 
specifically that the copy is a true copy, 
may not perhaps be fatal in view of the 
decisions of the Supreme Court in Ch 
Subbarao v. Member, Election Tribunal 
(AIR 1964 SC 1027) and Dr. Anup Singh 
v. Abdul Ghani (AIR 1965 SC 815). But 
when there is a total omission to sign 
the copies, it is not a case of substantial 
enmpliance with S. 81 (3), it is a case of 
total omission to comply with S. 81 (3). 
Section 86 (1) of the Act reads as fol- 
lows:-— 


“86 (1). The High Court shall dismiss 
an election petition which does noi com- 
ply with the provisions of S. 81 or S. 82 
or 5. 117. 

Explanation— An order of the High 
Court dismissing an election petition 
under this sub-section shall be deemed 
to be an order made under Cl. (a) of 
S. 98.” 

Paragraph 4 of the decision reported in 
Satya Narain v. Dhuja Ram (AIR 1974 
SC 1185) may be read in this context: 

“Our decision restores the primacy of 

procedure over justice, It makes S. 86 
(1) a tyrannical master. The rigidity of 
the rule of precedent ties me to its 
chains. My only hope now is that Parliax 
ment would make a just choice between 
the social interest in the supply of copies 
by the election petitioner along with his 
election petition and the social interest 
in the purity of election by excluding 
S. 81 (3) from the purview of S. 86 (1) 
of the Aci.” 
As far as I could see, the position obtain- 
ed in this case is practically the same. I 
hold that there is total non-compliance 
with S. 81 (3) of the Act and that ths 
election petition is liable to be dismissed 
under S. 86 (1) of the Act. 


5. In the result, the election petition 
is dismissed with costs of Rs. 250 to the 
respondent. 


6. The office will communicate a sub- 
stance of this order to the Election Com- 
mission and to the Speaker of the Lok 
Sabha, and it shall also send an authenti- 
cated copy of the order as soon as it is 
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ready to the Election Commission as 
provided in S. 103 of the Act. 
Petition dismissed. 
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V. P. GOPALAN NAMBIYAR, C. J., 
GEORGE VADAKKEL AND 
T. CHANDRASEKHARA 
MENON, JJ. 


M. James Thomas and others, Petition- 
ers v. The Hon’ble the Chief Justice re- 
presented by the Registrar, High Court 
of Kerala and others, Respondents. 

C. P, Nos. 340, 398 and 446 of 1976, 
D/- 17-6-1977. 

(A) Kerala High Court: Service Rules 
(1970), Rr. 35 Second Proviso, 7 (2) and 
16 — Chief Justice, by proceedings dated 
3-7-1971 of the High Court making ap- 
plicable G. O. dated 12-4-1971 to mem- 
bers of the High Court service — Vali- 
dity. 

The second proviso to R. 35 authorises 
the issue of orders régarding the “scales 
of pay and allowances to members of 
the service in accordance with those 
sanctioned by the Government”, The 
G. O, dated 12-4-1971 was not one which 
had relation to scales of pay and allow~ 
ances. It affected seniority and promo- 
tion. Therefore its adoption under the 
second proviso to Rule 35 by the Chief 
Justice under proceedings dated 3-7-71 
was beyond the scope of the Rule. 
When the G. O. was struck down by the 
judgments dated 26-2-74, 28-2-74 of the 
Kerala High Court, the foundation of 
order dated 3-7-71 was knocked out; and 
with that the order dated 3-7-71 must 
also fall. (Para 8) 

In the face of the specific provisions as 
eontained in Rr. 7 (2) and 16 the whole- 
sale adoption of G. O. dated 12-4-1971 
without advertence to the Rules, and 
compliance with them flies in the face 
of these Rules. (Para 10) 

Order dated 3-8-1971 which imple- 
mented the order dated 3-7-71 was con- 
trary to the principle of determining 
seniority by reference to the date of first 
appointment. (Para 11) 

(B) Kerala High Court Service Rules 
(1970), R. 35 — Kerala State and Sub- 
ordinate Service Rules, R. 28 (bb) — Re- 
siduary clause of R. 35 — Effect — K. S. 
and S. S. R. are attracted. 
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Rule 35, after specific enumeration of 
the various rules, proceeds to take in by 
a residuary clause, “other rules for the 
time being in force applicable to the 
officers under the rule-making control of 
the Governor or Government of Kerala”. 
This residuary clause is sufficient to at- 
tract the Kerala State and Subordinate 


Service Rules whenever and wherever 
the same have application. Therefore, 
Rule 28 (bb) is attracted. (Para 12) 


Rule 35 of the High Court Service 
Rules 1970 is practically a verbatim re- 
production of Rule 23 of its predecessor, 
the High Court Service Rules 1959. When 
the 1959 Rules were brought into force 
on 15-3-1960 the K. S. & S. S. R, and 
also the Classification Control and Appeal 
Rules 1960 had come into force (al- 
though R. 28 (bb) of the K.S. & S.S.R. 
had not been inserted therein); whether 
by inadvertence or otherwise, the 1959 
Rules did not refer to the K.S. & S.S.R. or 
Classification, Control and Appeal Rules. 
It may be, that when the High Court 
Service Rules 1970 replaced the 1959 
Rules, it bodily copied the predecessor 
Rule 23. Whether this be an adequate 
reason or not, it is clear that the resi- 
duary part of the rule is wide enough to 
cover the State and Subordinate Service 
Rules, and, in particular, R. 28 (bb). 

(Para 12) 

(C) Kerala High Court Service Rules 
(1970), R. 35 — Kerala State and Sub- 
ordinate Service Rules, R, 28 — Promo- 
tion — Eligibility for. 

There is no warrant to hold that eligi- 
bility for promotion must be judged with 
reference to the date of the appoint- 
ment, and not of the occurrence of the 
vacancy. The general rule is that pro- 
motions should be made vis-a-vis the 
date of occurrence of the vacancy and 
not of the date of making the appoint- 
ment. (Para 15) 


(D) Kerala High Court Service Rules 
(1970), R. 35 (2) — Adoption of “any 
rules for time being in force” — Not a 
wholesale surrender of legislative power 
or abdication of legislative function. 
(Constitution of India, Art. 245). 


It is not correct to say that there was 
a wholesale surrender of legislative 
power or abdication of legislative func- 
tion by the Chief Justice in directing by 
Rule 35 (2) the adoption of “any rules 
for the time being in force” relating to 
Government servants. The object of R. 35 
seems to have been to place the mem- 
bers of the High Court Service Staff as 
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far as possible in the same position as 
the Government servants The Govern- 
ment’s power of promulgating Rules re- 
lating to conditions of service of the 
Government servants,.and the Governor’s 
powers under Art. 309 of the Constitu- 
tion, are well known; and when rules 
are made in exercise of these powers 
there seems to be nothing wrong on 
principle to direct that such Rules and 
amendments effected from time to time 
shall apply to the High Court Service 
also, This seems only to be in conformity 
with the policy and the object of R. 35. 
(Para 16) 
(E) Kerala High Court Service Rules 
(1970), Rr. 36 (2) and 7 (2) (a) — Rule 36 
(2) cannot override specific provision jin 
R. 7 (2) (a) and in category 8 of Div. Il 
of Ann. I. 


A residuary and comprehensive power 
conferred by R, 36 (2) cannot be exer- 
cised against the specific and pointed 
power of exemption conferred by the se- 
cond proviso to R. 7 (2) (a), and the pro- 
vision for exemption in Column 4, Cate- 
gory 8 in Division II of Annexure J, Un- 
der the Rule, the power of exemption 
can be granted by the Chief Justice only 
on the basis of the age and experience; 
and under the Annexure, the exemption 
Is given for those over 40 years of age 
and having over ten years’ service on the 
recommendation of the Registrar. It is 
not correct to understand the wide 
powers conferred under R. 36 (2) on the 
Chief Justice as one to be exercised to 
flout the specific provisions on the 
ground that it is “just and equitable” to 
do so. 1973 Lab IC 722 (Ker) (FB), Rel. 


on. (Paras 17 & 18) 
(F) Constitution of India, Art. 226 — 
Service matter — Interference in writ 


jurisdiction — Theory of disturbance of 
seniority and unsettling of promotions or 
doctrine of “sitting back” with security 
and composure, held, not applicable to 
the facts of the case — No sufficient 
grounds to forbid interference. (Para 19) 


(G) Kerala High Court Service Rules 
(1970), R. 35 (2) — “Other rules” — IJn- 
terpretation — Rules of ejusdem generis 
— Applicability — (Interpretation of Sta- 
tutes). 

It is not correct to contend that ‘other 
rules’ in Rule 35 (2) of the High Court 
Service Rules should be understood 
ejusdem generis as comprehending only 
rules relating to leave, salaries and 
allowances and pensions. There is no 
ground to invoke the applicability of the 
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rule of ejusdem genéris. Rule 35 enume- 
rates a conglomeration of rules, which 
cannot be brought under any common 
genus. (Para 23) 


(H) Constitution of India, Art. 229 (2) 
- Order dated 3-7-71 of Chief Justice 
making applicable G. O. dated 12-4-1971 
to members of High Court Service under 
R. 35 of the Kerala H. C. Service Rules 
(1970) —- Cancellation of order D/- 3-7- 
71 by Order dated 2-1-1975 — Orders 
dated 3-7-71 and 2-1-1975, held, could 
not be regarded as passed under Arti- 
cle 229 (2). 

Under Art. 229, the Chief Justice had 
exercised his powers by framing an ela- 
borate set of rules viz, the High Court 
Service Rules, To regard orders dated 
3-7-71 and dated 2-1-1975 as further at- 
tempts at legislation under the Article 
would amount to amendment or repeal 
pro tanto of the Rules. (Para 27) 


(D Constitution of India, Art. 229 (2)— 
Kerala State and Subordinate Service 
Rules, R. 28 (bb) — There is no scope ta 
read down R. 28 (bb) to square with the 
terms of Art. 229 (2). (Para 34) 
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GOPALAN NAMBIYAR, C. j.:— These 
three writ petitions challenge the action 
of the Chief Justice of this Court in can- 
celling a prior order dated 3-7-1971, on 
the basis of which promotions were 
effected in a certain category of the High 
Court staff from 1-7-1968. It was order- 
ed that the cancellation was to be given 
effect to only from the Chief Justice’s 
decision to cancel, viz. 7-9-1974 and not 
from 1-7-1968 from which date the can- 
celled order took effect. This is the griev- 
ance of the petitioners. The writ peti- 
tions will be dealt with seriatim. The 
facts will be noticed in detaii in O. P. 
340 of 1976, and supplemented, if neces- 
sary, with the additional facts, where 
present, in the other two writ petitions, 
O. P. No. 340 of 1976. 

2. The petitioner in this writ pəti- 
tion, an Assistant Grade ] in the High 
Court Services, was a lower division 
clerk (or an Assistan; Grade II as it was 
redesignated) prior to 1-7-1968, a mate- 
rial date for purposes of ali the three 
wri: petitions. Respondents 5 to 8 are 
also Assistants Gr. I. By a G. O. dated 
9-10-1969 the Government refixed the 
ratio between Upper Division Clerk. and 
Lower Division Clerks. By another G. Q. 
they also accepted the recommendations 
of the Pay-revision Committee regarding 
the revision of pay scales of posts in 
Government service, This was made ap- 
plicable to the High Court Staff by the 
Chief Justice on 1-8-1969, which resulted 
in the proliferation of twenty additional 
posts of Upper Division Clerks redésig- 
nated as Assistants Grade I. Promotions 
to these posts were ordered by Ext. P-1 
dated 17-7-1970. As the increased 
strength was sanctioned by the Govern- 
mert with effect from 1-7-1968, promo- 
tions were directed with effect from that 
date. The petitioner was No, 24 in Ext. 
P-1. Respondents 5 to 8 were not includ- 
ed in Ext. P-1 or promoted at that time 
as they were not test qualified on 1-7- 
1966. The petitioner’s probation was de- 
clar2d by Ext, P-2 dated 31-6-1970. 
Against the promotion directed by Ext. 
P-j1 and the denial of promotion to him, 
the 6th respondent filed a representation 
dated 3-10-1970 (not exhibited) stating 
that he should be deemed to have pass- 
ed the test in April, 1968, when he sat 
for the examination, although the results 
wera declared only later. This was re- 
jected by the Chief Justice. Ext. X-4 
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dated 19-8-1971 is a copy of the intima- 
tion of rejection from the Registrar. 
There was a departmental appeal filed on 
16-3-1971, which was heard by a Bench 
of three Judges of this Court under R. 26 
of the High Court Service Rules 1970. 
Ext. X-7 dated 19-8-1971 is a copy of 
the Official Memorandum from the Re~ 
gistrar intimating the result of the ap- 
peal. While the appeal was pending, on 
12-4-1971, the Government issued Ext. 
P-3 G. O. It referred to the G. O. dated 
9-5-1959. Many seniors in service, lack- 
ing test-qualifications, were superseded 
by their juniors and lost their seniority. 


The Government. ordered that the un- 
qualified seniors who were thus passed 


over for want of test-qualification, would 
have their ranks and seniority restored, 
if they passed the test subsequent to 1-7- 
1969 and before 9-6-1969. On such re~- 
storation, the juniors who had mean- 
while scored over their unqualified se- 
niors were to be reverted, if necessary. 
By Ext. P-4 proceedings of the High 
Court dated 3-7-1971 the Chief Justice 
made Ext, P-3 G. O. applicable to the 
Members of the High Court Service, un- 
der the second proviso to R. 35 of the 
High Court Service Rules 1970. It was in 
view of these G, Os. that the departmen- 
tal appeal of the 6th respondent was dis- 
posed of on 1-7-1971 and the communi- 
cation Ext. X-7 issued to him, stating 
that he was entitled to the benefit of 
Ext. P-4 proceedings by which Ext. P-3 
G. O. was made applicable to the High 
Court Service, His contention that he 
should be deemed to have become test 
qualified on the date on which he wrote 
the last examination for the test and not 
on the date of publication of the results 
was rejected as seen from Ext. X-7. 

3. By Ext. P-5 order dated 3-8-1971 
implementing Ext. P-4, the promotions 
ordered by Ext. P-1, and by similar 
orders in respect of the petitioners and 
others in the other two writ petitions, 
were revised, and fresh nominations to 
the posts of Assistants Gr. I were order- 
ed with effect from the dates shown 
against their names. Respondents 5, 6 
and 7 were promoted with effect from 
1-7-1968, the 8th respondent from 10-7- 
1968 and the petitioner also, from 10-7- 
1968. From Ext, P-5, it is clear that the 
petitioner lost his rank and seniority, 
It is also to be noted that Ext. P-5 ex- 
pressly recited that it was issued under 
R. 36 of the High Court Service Rules. 
Ext. X-5 dated 3-11-1970 is a copy of the 
order promoting respondents 6 to 8 with 
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effect from 22-10-1970.. Against Exis. P-4 
and P-5, the petitioners in these three 
writ petitions (except the one in this 
O. P.) and some others who were affect- 
ed, sought to file appeals but- the Regis- 
trar returned the appeals as not main- 
tainable. (This is seen from the file). 


4, Matters rested quietly for a time. — 
Then came two single Judges judg- 
ments of this Court in O. P. Nos. 2280 of 
1971 and 3911 of 1971 in each of which, 
Ex. P-3 order of the Government was 
quashed as violative of R, 28 (bb) of the 
Kerala State and Subordinate Service 
Rules (K.S.S.S.R. for short): Ext. F-6 and 


- Ext. P-7 are copies of these judgments, 


the former dated 26th February 1974 by 
one of us (myself), and the latter, dated 
28th February 1974 by Issac J. (since 
retired), In Ext. P-6 judgment it was 
stated: 

“2. The petitioner has attacked Ext. 
P-7 order and Ext. P-5 order recited 
therein, as directly opposed to R. 27 and 
R. 28 (bb) of the Kerala State and Sub- 
ordinate Service Rules. According to the 
earlier of these Rules, seniority is the 
criterion for promotion; and according to 
the latter one, the facts and circumstan- 
ces existing on the date of the occur- 
rence of the vacancy and not these exist- 
ing -on the date of a making promotion 
have to determine the issue as to who is 
entitled to be promoted. On both these 
grounds the petitioner’s contention ap- 
pears to be well-founded, and Ext. P-5 
seems to be directly contrary tc R., 28 
(bb) of the K.S.S.S.R.” 

(Ext. P-5 G.O, referred to in the judg- 
ment is the same as Ext, P-3 G, O. here- 
in, and Ext. P-7 order is the consequen- 
tial order based on the same). Ext. P-7 
judgment aiso took the view, that Ext. 
P-3 G.O. (which was Ext. P-4 therein) 
was in conflict with R. 28 (bb) of the 
K.S.S.S.R. It was also ruled that the in- 
vocation of R. 39 of the K.S.S.S.F. (cor- 
responding to R. 36 of the High Court 
Service Rules), cannot be regarded as 
proper or valid in view of the Full 
Bench decision of this Court in Sree- 
dhara Pillai v. State of Kerala, 1973 Ker 
LT 151: (1973 Lab IC 722) (FB). 

` 5. After these judgments, the Govern- 
ment promptly accepted the position as 
correct, and by Ext. P-12 circular dated 
10-9-1974, directed that the ranz and 
seniority of clerks/Assistants who were 
adversely affected by Ext. P-3 G.O. be 
restored to. them, without back errears. 
The Chief Justice follewed with Ext. P-9 
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order cancelling Ext. P-4. The decision 
dated 7-9-1974 to cancel Ex. P-4 is re- 
corded in the file, It was declarec that 
Ext. P-4 would not be applicable to 
members of the High Court Service and 
that consequently promotion and ranks 
in the category of Assistant Gr. I, will 
have to be revised. The order recalled 
that the principle of G. O. Ms. 472/59 
dated 20-4-1959 that the date of writing 
the test and not the date of declaration 
of results would determine test qualifi- 
cation, had not been adopted by the High 
Court and that on this ground that 6th 
respondent’s representation had been res 
jected by the High Court. It was noted 
that while the G. O. had taken a statu- 
tory form in sub-rule (bbb) tc R 28 of 
the K.S.5.5.R. the rule as such was not 
applicable to the High Court Service, 
and that therefore test qualification on 
1-7-1968 will have to be decided with 
reference to whether the results had 
been published before that date and 
whether the person concerned had pass- 
ed the examination or test. The order of 
cancellation of Ext. P-4 followed by Ext. 
P-9 (is) dated 2-1-1975. But the learned 
Chief Justice did not think that all that 
had been done in pursuance of Ext, P-3 
G.O. (Ex. P-4?) should be annulled, 
particularly because, for over two years 
the position had remained unchallenged. 
It was observed that frequent disturb- 
ances in promotions, and ranks assigned 
will not be conducive to a sense of secu- 
rity in service. Hence it was ordered 
that Ext. P-3 G.O. will not be applied to 
the High Court Service after 7-9-74. The 
rank and seniority assigned to Assistants 
Gr, I, consequent en the implementation 
of the said G.O. was to remain unchang- 
ed. Against Ext. P-9 Departmental Ap- 
peals were filed by all the petitioners in 
these three writ petitioners (except we 
were told, the petitioner in O. P. 340/76) 
under the High Court Service Rules. 
They were dismissed by Ext. P-11. The 
Departmental Full Bench observed, re- 
ferring to Exts, P-6 and P-7 judgments, 
as follows: 

“A perusal of these judgments, how- 
ever, shows ihat the ground on which 
the said G. O. Ms. 100/71/PD was held 
to be invalid was that it was inconsist- 
ent with the provisions contained in 
R. 28 (bb) of the Kerala State and Sub- 
ordinate Service Rules and that it was 
not legally open to the State Govern- 
ment to override the provisions of a sta- 
tutory rule like R. 28 (bb) by an execu- 
tive order purportedly issued under 
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R. 39. There is no provision in the Kerala 
High Court Service Rules corresponding 
to R. 28 (bb) of the Kerala State and 
Subordinate Services Rules. Hence so far 
as the personnel in the High Court Ser- 
vice are concerned the implementation of 
the principle incorporated in G, O. Ms. 
100/71/PD in respect of the High Court 
staff did not involve the contravention of 
any statutory service rule, The ground 
of invalidation menticned in the two 
judgments in O. P. Nos. 2280 of 1971 and 
3911 of 1971 as necessitating the striking 
down of G, O. Ms. 100/71/PD in respect 
of the personnel in Government service 
governed by the Kerala State and Sub~ 
ordinate Services Rules does not there- 
fore hold good in respect of the High 
Court Service. Such being the position 
the ratio of the decisions rendered in 
O. P, Nos. 2280 and 3911 of 1971 is not 
applicable to these cases and the legality 
and validity of either the High Court 
order dated 3-7-1971 making the provi- 
sions of G. O. Ms. 100/71/PD applicable 
to the members of the High Court staff 
or the consequential action taken fer 
effecting revised nominations and pro- 
motions as per the proceedings dated 
3-8-1971 are not in any manner affected 
by the said decisions. There was nothing 
inherently obnoxious about the princi- 
ples laid down in G. O. Ms. 100/71/PD 
and hence no illegality was involved in 
its implementation with respect to the 
members of the High Court staff pursu- 
ant to the order dated 3-7-1971." 

The Departmental Full Bench emphasis- 
ed that there was no obligation at all on 
the Chief Justice to cancel Ext. P-4 and 
that although a cancellation was in fact 
done, a further direction not to disturb 
the promotions already effected and the 
ranks already assigned on the basis of 
Ext. P-4 was correct and proper. The 
O. P. seeks to quash Exts, P-5, P-9 and 
P-11 and to declare that Ext. P-4 was not 
valid, and other appropriate reliefs. 


6. Counsel for the petitioner who 
argued his case with ability contended 
that the adoption of Ex. P-3 by Ext, P-4 
was itself improper and without jurisdic- 
tion and therefore Ext. P-4 had no legal 
foree.- Secondly, it was contended that 
Ex. P-4 having merely adopted Ext, P-3, 
must fall when Ext. P-3 was struck down 
by this Court in Exts. P-6 and P-7 judg- 
ments. Counsel took exception to the 
Departmental Full Bench going one step 
further than the Chief Justice himself, 
and stating that there was no obligation 
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on. the Chief Jutsice to cancel Ext. P-4 
as there was no rule in the High Court 
Service similar to, or in the same terms 
as, R, 28 (bb) of the K.S.S.S.R. This con- 
clusion of the Departmental Full Bench 
was also assailed on the merits as inde- 
fensible. Thirdly, it was contended that 
Exts. P-9 and P-11 are opposed to three 
different statutory rules, viz. (a) R. 7 (2) 
of the High Court Service Rules, 1976; 
(b) Rule 15 of the said Rules; and (e) 
Rule 28 (bb) of the K.S.S.S.R. which is 
also incorporated into, or made applic~ 
able to, the High Court Service Rules. 
These arguments were, to some extent 
supplemented by counsel for the peti- 
tioners in the other two writ petitions. 
We shall proceed to deal with these argu- 
ments, 

t. First as to the validity of Ext. P-4 
Rule 35 of the High Court Service Rules 
1970 is in these terms: 


"35. Pay, Allowances, Leave Salary, 
Pension and other conditions of Service. 


The Travancore Service Regulations, 
the Cochin Service Regulations, the Ke- 
rala Service Rules, the Government Ser- 
vants Conduct Rules, the General Provi- 
dent Fund (Kerala) Rules, the State Pro- 
vident Fund Rules (Travancore), the Pro- 
vident Fund Rules (Cochin), the Funda- 
mental Rules, the Madras Leave Rules, 
Madras Pension Code, the General Pro- 
vident Fund (Madras) Rules, the Madras 
Contributery Provident Fund Pension 
Insurance Rules 1950, and the rules re- 
gulating the pay of the services and 
other rules for the time being in force 
applicable to the officers under the rule~« 
making control of the Governor or Gov- 
ernment of Kerala, as the case may be 
shall, subject to these rules, govern the 
members of the service, in the matter of 
their pay, allowances, leave, leave salary, 
pension and other conditions of service: 


Provided that except with regard 
to salaries, allowances, leave and pension 
the Chief Justice shall exercise the pow- 
ers vested in the Governor or the Gov- 
ernment under any of the aforesaid 
rules: 


Provided further that the Chief Jus- 
| tice shall specifically issue orders sanc- 
tioning the grant of the scales of pay 
and allowances to the members of thé 
service in accordance with those sanc- 
tioned by the Government. 

Note:— The Chief Justice is the Head 
of the Department as regards the mem- 
bers of the service.” 
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Ext, P-4 is stated to be issued under the 
second proviso to the above rule. That 
proviso authorises the issue of orders 
regarding the “scales of pay and allow- 
ances to members of the service in ac- 
cordance with those sanctioned by the 
Government”. Ext. P-3 G.O. was not 
one which had relation to scales of pay 
and allowances. It affected seniority and 
promotion. Therefore, its adoption under 
the second proviso to R. 35 was beyond 
the scope of the rule. 


8. We are also of the opinion that 


when Ext. P-3 G.O. was struck down by 


Exts. P-6 and P-7 judgments of this 
Court, the foundation of Ext. P-4 as 
knocked out; and with that, Ext. P-4 
must also fall. After the judgments of 
this Court, the Government promptly ac- 
cepted the position and cancelled Ext. 
P-3 G.O, by Ext. P-12 order. 


9. We cannot endorse the view of the 
Departmental Full Bench in Ext. P-1l 
order, which travelled beyond the learn- 
ed Chief Justice himself, and was pre- 
pared to hold that the cancellation of 
Ext. P-4 was unnecessary, as there was 
nothing in the High Court Service Rules 
corresponding to R. 28 (bb) of the K. S. 
S. 5. R. As we shall show presently 
this part of the reasoning of the Depart- 
mental Full Bench proceeds on a miscon- 
ception. 

10. We are in agreement again, with 
counsel for the petitioner that Exts. P-9 
and P-11 orders are opposed to the sta- 
tutory rules relied on by him. We shall 
refer to these Rules. Rule 7 (2) (a) of 
the High Court Service Rules, enacts: 

“7 (2) (a) Special — Subject to the 
provisions contained in R. 16 no person 
shall be eligible for appointment to a 
category unless he possesses the general 
and educational qualifications and the 
special qualifications prescribed for the 
category in columns 3 and 4 of Anne- 
xure I or qualifications which the Chief 
Justice by order declares to be equi- 
valent qualifications: 

Provided that where the special quali- 
fication prescribed by column (4) of An- 
nexure I is a pass in a Test, the qualifi- 
cation may be acquired by persons re- 
cruited direct within the period of pro- 
bation or where the period is extended, 
within the extended period: 

Provided further that the Chief Jus- 
tice may by general or special order ex- 
empt any officer or a class of officers on - 


_ the basis of his or their age and experi- 
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ence from. the special qualifications pre- 

scribed by column (4) of Annexure I.” 

We shall now turn to Annexure I, Divi-= 

sion II, Category 8, which is as follows; 
(For Table see below) 

Rule 16 (a) reads: 


“16, Promotion 


(a) Categories 1 to 7 in Division I, and 
Categories 1 to 13 in Division II shall be 
selection categories and promotion there- 
to shall be made on grounds of merit and 
ability, seniority being considered only 
where merit and ability are approxi- 
mately equal. In all other cases promo- 
tion shall be on the basis of seniority 
subject to fitness. 


Rule 7 (2) prescribes the general and 
educational qualifications and the special 
qualifications for promotion, in Columns 
3 and 4 of Annexure J. The provision for 
exemption is also noted in Column 4. 
Briefly, exemption is granted for these 
who have completed ten years cf service 
as Assistant Grade I, and are above 
forty years of age, on the recommenda- 
tions of the Registrar. In addition to the 
provisions in Annexure I, we have the 
second proviso to R. 7 (2) enabling the 
Chief Justice to grant exemption on 
grounds of age and experience; — a prin- 
ciple more specifically and pointedly 
crystallised in Category 8, Column 4 of 
Division II of Annexure I. In the face of 
these specific provisions the wholesale 
adoption of Ext. P-3 without advertence 
to the above Rules, and compHance with 
them flies in the face of these Rules, 


11. Counsel complained that there 
was violation also of R. 15 of the High 


(Contd. on Col. 2) 
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Court Service Rules. That Rule in so far 
as it is material enacts: 

15, Seniority 

(1) (a) The seniority of a member in 
any category : of the service shall, 
unless he has been reduced to a lower 
rank as a punishment, be determined by 
the date of his first appointment to such 
category: 

Provided that— 

(i) where the first appointment is one 
made under R. 17, seniority shall be de- 
termined by the date of the commence- 


ment of service which counts towards 
probation; 
(ii) where a member has been trans- 


ferred from one category to another un- 
der the first proviso to R. 5, the seniority 
of the member in the latter category shall 
be determined with reference to the date 
of his first appointment to the former 
category; 

(iii) where a member has been trans- 
ferred to category 8 in Division IJ under 


‘the second proviso to R. 5, the seniority 


of the member in the said category shall 
be determined with reference to the date 
on which he reached the minimum pay 
of that category; 

(b) Where any difficulty or doubt aris- 
es in applying this rule, seniority shall 
be determined by the appointing autho- 
rity.” 

The principle sanctioned by the Rule is 
that seniority is determined by the date 
of first appointment, The petitioner here~ 
in was appointed as Assistant Grade I, 
iby order dated 17-7-1970 (Ext. P-1), with 
effect from 1-7-1968. The respondents 
were not promoted to that category at all 
at the time of Ex. P-1. Their representa- 





Division and Post General and Educational Special qualifications. 
Category qualifications 
1. 2. 3. 4, 
¥ * * x x 
Category 8 Assistant A decree of & University 1. Secretariat Manual Test, 
Grade I im the Indian Union in Arts 2. Account Test (Lower). 


or Science or Commerce or 
2 degree of any other Uni- 
versity which is recognised 
2s an equivalent degree by 
the Kerala University. 


A aa CRN 





3. Judicial Test or Civil Judi. 
Test & Orl. Judl. Test or a law 
degree. 

Exemption: Those who have com. 
pleted ten years of service as 
Assistants Gr. II (Oategory II in 
Division II) cr in a corresponding 
post ‘of the Madras or Travancore- 
Cochin High Courts and are over 40 
years of age are exempted from the | 
special tests, provided the Registrar | 
vecommends them as suitable, 
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tions against the same were rejected and 
they were eventually promoted by Ext. 
P-5 dated 3-8-1971, all of them except 
the 8th respondent from 1-7-1968; and 
the 8th respondent from 10-7-1968. (the 
6th respondent was actually promoted 
earlier by Ext. X-5 dated 3-11-1970 with 
effect from 22-10-1970). Ext. P-5 order 
which implemented Ext, P-4, was con- 
‘trary to the principle of determining se- 
niority by reference to the date of first 
‘appointment, and by placing the peti- 
tioner below respondents 5 to 8, violated 
R. 15 of the High Court Service Rules. 





12. We shall next pass on to consider 
whether Rule 28 (bb) of the K. S. & S. 
S. R. is applicable to the High Court 
Service; and if so, whether there has 
been a contravention of the said Rule. 
Rule 28 (bb) of the K, S. & 8. S.R. 
reads: 

“28 (bb)— Promotion which depends 
upon the passing of any examination — 
Promotion in a service or class which de- 
pends upon the passing of any examina- 
tion (General or Departmental) shall 
ordinarily be made with reference to the 
condition existing at the time of occur- 
rence of the vacancies and not with re- 
ference to those at the time when the 
question of promotion is taken up.” 
The rule was inserted in the K. S. & S. 
S. R. by a G. O. dated 16-6-1965. We 
have extracted earlier, R, 35 of the High 
Court Service Rules. Mark, what we may 
call, the residuary clause of the said 
rule, where, after specific enumeration 
of the various rules, the Rule proceeds 
to take in by a residuary clause, “other 
rules for the tims being in force applic- 
able to the officers under the rule-mak- 
ing control of the Governor or Govern- 
ment of Kerala”. This residuary clause 


ig sufficient to attract the Kerala State 
and Subordinate Service Rules whenever 
and wherever the same have application. 
Therefore, in our opinion, R. 28 (bb) is 
attracted. We cannot subscribe to the 
view taken by the Departmental Full 
Bench that the said rule has no applica- 
tion to the High Court Service Rules. 
The same ignores the portion of R, 35 
that we have emphasised. It was argued 
for the 6th respondent that it is surpris- 
ing that such well known Service Rules 
as the K.S. & S.S.R. and the Classifica- 
tion, Control and Appeal Rules, did not 
receive specific enumeration but were 
left to be swept under the  residuary 
clause. Where, as we think, the langu- 
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age of the residuary clause is clear, it 
would be an exercise in futility to search 
for reasons for the mode chosen by the 
legislative authority to express itself. 
Even indulging in the futile exercise, we | 
fee] that the reason may not perhaps be 
far to’ seek. Rule 35 of the High Court 
Service Rules 1970 is practically a ver- 
batim reproduction of R, 23 of its prede- 
cessor, the High Court Service Rules 
1959. When the 1959 Rules were brought 
into force on 15-3-1960 the K.S. & S.S.R. 
and also the Classification, Control and 
Appeal Rules, 1960 had come into force 
(although R. 28 (bb) of the K.S. & S.S.R. 
had not been inserted therein); Whether 
iby inadvertence or otherwise, the 1959: 
Rules did not refer to the K.5.5.5.R. or 
Classification, Control and Appeal Rules. 
It may be, that when the High Court 
Service Rules, 1970 replaced the 1959 
Rules, it bodily copied the predecessor 
Rule 23, Whether this be an adequate 
reason or not, we are clear that the resi- 
duary part of the rule is wide enough to 
cover the State and Subordinate Service 
Rules, and, in particular, R. 28 (bb). 

13, That turns the argument into other 
nice and interesting fields. Rule 28 (bb) 
was introduced in the K.S. & S.S.R. only 
on 16-6-1965, The appointments directed 
by Ext. P-5, though made on 3-8-1971 
were to take effect from 1-7-1968 and 
10-7-1968. It was therefore argued that 
the 1970 Rules which came into force on 
19th January 1971 cannot stretch back 
to 1-7-1968; and the 1959 High Court 
Service Rules, although it came into 
force on 15-3-1958, had not specifically 
adopted the State and Subordinate Ser- 
vice Rules in general, and could not 
adopt R. 28 (bb) in particular, as it was 
inserted in the K.S. & S.S.R. itself only 
on 16-6-1965. This raises the further con- 
troversy whether the law to be applied 
was what was applicable on the date of 
the occurrence of the vacancy or at the 
time of making the appointment, It was 
argued for the respondents that the 
general rule is what is now embodied in 
R. 28 (bbb) inserted by G.O, dated 20-4- 
1974. The said rule reads as follows: 

"28 (bbb) Where a pass in any exami- 
nation or test confers on a person the 
title to any right, benefit or concession, 
such title to the right, benefit or conces- 
sion shall be deemed to have accrued on 
the day following the last day of the 
whole examination or test in which he 
has successfully completed the examina- 
tion or test by passing one or more sub- 
jects. This principle shall be applicable 
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for the drawal of increments and for 
promotions to posts not involving change 
of duties against vacancies remaining 
unfilled for want of test qualified hands. 


Note:— Where a person can choose 
between two examinations or tests of 
corresponding subjects/papers of two 
examinations or tests and where the two 
examinations or tests conducted during 
the same weriod and on two different 
dates, the benefit of passing the exami- 
nation or test shall be deemed to have 
accrued on the day following the last 
date of the whole of the examination or 
test which ends on the later date.” 
Counsel for the 6th respondent contend- 
ed that R. 16 sanctions the principle that 
promotions shall be determined with 
respect to the circumstances existing on 
the date of the promotion and not on 
the date of occurrence of the vacancy. 
He even went to the extent of contend- 
ing that. to regard R, 28 (bb) as applic- 
able or as being attracted under R. 35 
of the High Court Service Rules, would 
be contrary to the provisions of R. 16; 
and ‘other rules’ under R. 35 can ope- 
rate only ‘subject to these rules’ ie. 
the High Court Service Rules, Stress was 
laid that only ‘other rules for she time 
being in force’ could be made app-icable 
to the High Court Service, and that these 
expressions would restrict the avplicabi- 
lity of the Rules to the position as it 
stood at the time of the promulgation of 
High Court Service Rules, and would 
therefore render inapplicable any sub- 
sequent amendments to the ‘other rules’. 
Stroud’s ‘Judicial Dictionary” was in- 
dented and other authorities were cited. 
The Fourth Edition of Stroud’s work at 
page 2773, (Vol. V) has expounded the 
meaning of the expression ‘time being’ 
as follows: 


“Time Being, (1) The phrase “for the 

time being” may, according to its con- 
text, mean the time present, or denote a 
single period of time; but its ganeral 
sense is that of time indefinite, and 
refers to an indefinite state of facts 
which will arise in the future, and which 
may (and probably will) vary from time 
to time (Ellison v. Thomas, (1862) 31 LJ 
Ch 867: (1862) 32 LJ Ch 32; Coles v. Pack, 
(1865) LR 5 CP 65). See also Re Gunter’s 
Settlement Trusts (1949) Ch 502.” 
The meaning thus given to the expres- 
sion seems wide enough to cover the 
amendments to the rule effected from 
time to time, 
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14. Quits consistent with the exposi- 
tion in Stroud, is the decision of our 
learned brother Poti J. in Sivaraman 
Nair v. The State of Kerala (ILR (1974) 
1 Ker 97). The relevant passage is as 
follows: 

“12. That the expression “for the time 
being in force” may have these different 
meanings could well be deduced by re- 
ference to decided cases. This was notic- 
ed by the High Court of Calcutta in E. I. 
Film Studios v. P. K. Mukherjee (AIR 
1954 Cal 41). That concerned the expres- 
sion “for the time being in force” of 
S. 19 (1) (g) of the Defence of India Act, 
1939 and in the context of that enact- 
ment the Calcutta High Court held that 
the expression refers only to laws which 
were actually in existence at the time 
the Defence of India Act came into force. 
The High Court of Patna has dissented 
from the view taken by the Calcutta 
High Court as to the construction of the 
words “for the time being in force”, 
occurring in S., 19 (1) (g) of the Defence 
of India Act. The Paina Judges noticed 
that there may be no dispute that the 
expression “for the time being in force” 
may refer either to a particular point 
of time or two several periods of time, 
and the interpretation that has to be 
adopted in any particular case must de- 
pend upon the context in which the 
expression occurs, Reference was made 
to Burrow’s Words and Phrases, Vol. 2, 
at page 326 and Stroud’s Judicial Dic- 
tionary, Volume 4 at page 3030. The 
learned Judges in that case ultimately 
held that the words “for the time being 
in force” refer to enactments existing at 
the commencement of the Defence of 
India Act, 1939 as well as those made 
thereafter. This was in Union of [India 
v. Ramdas Oil Mills, AIR 1968 Pat 352.” 
In Malankara Rubber & Produce Co. v. 
The State of Kerala, (1972) 2 SCC 492: 
(AIR 1972 SC 2027) referring to the ex- 
pression “ceiling area for the time being 
in force” in Art, 31-A of the Constitu- 
tion, it was observed that this can refer 
only to the limit imposed by the law 
which fixes it, and not to any earlier law 
which is amended or repealed (see 
para. 39). 

15. Our attention was called to the 
decision of our learned brother Eradi J. 
in O. P. No. 2827 of 1972 (Ker) that the 
general rule is that promotion must be 
made with reference to the circumstances 
existing at the time of promotion and 
not of the occurrence of the vacancy; 


and of one of us (Chandrasekhara Menon 
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J.) in Radhakrishna Kamath v. The Co- 
chin T, D. Corporate Educational Agency 
(GLR (1976) 2 Ker 485). We do not 
understand either of these decisions as 
laying down the inelastic proposition in 
the way in which counsel for the 6th 
respondent would have us understand. 
The question was left open in the judg- 
ment in W. A. 413 of 1975 and 981 of 
1976 by a Division Bench. Rule 28 (bb) 
itself seems to give some indication that 
the general rule is otherwise than what 
counsel for the 6th respondent would 
commend for acceptance. The negative 
part with which the rule concludes 19 
significant; namely, “and not with refer- 
ence to those at the time when the quès- 
tion of promotion is taken up”. This 


affords some indication that the general 
rule is what is indicated by this conclud- 
ing part of S. 28 (bb). Besides, examin- 
ing the history of the G, O. Ms. 472/ 
dated 20-4-1959 which was presented to 
us as the basis of the argument, we are 
unable to find any warrant for the sub- 
mission. In Order No. S-2-3056/54/CS, 
dated 18th March 1954 of the Travan- 
core-Cochin Government, (seen printed 
at pages 17 and 18 of the Handbook for 
Reference regarding the Departmental 
Tests and Graduate ratio), it is stated 
that the date of publication of results of 
an examination shall be the date on 
which the authority conducting the exa- 
mination published the result, and not 
the date on which the results appeared 
in the Gazette, only for the limited pur- 
pose of drawing increments under the 
Travancore Service Rules. We were then 
referred to the Kerala Government’s 
order R. Dis. 14856/57/PD dated 28th 
September, 1957. That refers to the pro- 
ceedings dated 18-3-1954 and to the prac- 
tice in Madras under which, where the 
passing of an examination conferred on 
a Governmet servant the title to any 
right benefit or concession, the same was 
to be deemed to have accrued on the 
date following the last date of the exa- 
mination or the test passed. The Kerala 
Government directed that the above 
practice be adopted in the Kerala State 
with effect from Ist November, 1956 so 
far as the drawal of increments was 


concerned. It was also made clear that 
the rule was not to be made applicable 
to promotions to a higher grade depend- 


ing upon the passing of the obligatory 
departmental tests. In clear terms it was 
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“As regards promotion, the Govern- 
ment consider that the sole criterion is 
whether on the date of occurrence of the 
vacancy, the person concerned has pass- 
ed the test and it is not necessary to pro- 
mote provisionally a person, who has 
appeared for the test and whose result 
is awaited, Government, therefore, order 
that promotions will be given only after 
the results are known and will take 
effect only from the date of publication 
of the results as clarified in the G. P. 
read above.” 


This contains a clear indication that the 
general rule is to decide promotions with 
respect to the time of the occurrence of 
the vacancy and not of the making of 
the appointment. This is further ampli- 
fied by G. O. Ms. 472/dated 20th April, 
1959 the last sentence of which we may 
quote: 

“The Government have examined the 
case and are pleased to order that the 
above practice be adopted to promotions 
not involving change of duties against 
vacancies remaining unfilled for wani of 
test qualified hands with effect from 28th 
September, 1957, subject to the condition 
that no arrears of pay will be granted on 
account of such promotion.” 

This was passed after referring to the 
proceedings dated 28th September. 1957. 
In addition to these, we have the order 
of the Chief Justice dated 7-9-74 which 
dealt with the specific contention of the 
6th respondent based on the applicability 
of the G, O. Ms. 472 dated 28-4-1959 and 
rejected the same. In rejecting the re- 
presentation of the 6th respondent 
against Ex. P-1, the view taken by the 
Chief Justice was that the 6th respon- 
dent was not qualified for promotion as 
on the date of the occurrence of the 
vacancy (vide Ex. X-4). Ext. X-7 which 
intimated to the 6th respondent the deci- 
sion of the Departmental Full Bench 
on his appeal, informed the 6th respon- 
dent that his contention that the G. O. 
dated 20-4-1959 should be made applic- 
able to posts created by the G. O. dated 
9-6-1969 was not accepted. In the light 
of these, we are of the view that there 
is no warrant to hold that eligibility for 
promotion must be judged with refer- 
ence to the date of the appointment, and 
not of the occurrence of the vacancy. 
We think the general rule to be that 
promotions should be made vis-a-vis the 
date of occurrence of the vacancy and 
not of the date of making the appoint- 
ment. So viewed, on 1-7-1968 the peti- 
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tioners (in these three O. Ps.) were qua- 
lified, and the respondents were not, 
whether according to the 1970 Rules or 
1959 Rules. The rule of exemption, simi- 
lar in terms to that in Category 8, Divi- 
sion II of Annexure I of 1970 Rules, is 
seen incorporated by a 1962 amendment 
into Category 3 of Division IJ of Anne- 
xure J, viz, Upper Division Clerks, in 
the 1959 Rules, 

16. Counsel for the 6th respondent 
contended that if R. 35 (2) were to be 
understood as making applicable “other 
rules for the time being in force applic- 
able to Officers under the rule-making 
control of the Governor or the Govern- 
ment”, the same would amount to an ab- 
dication of the rule-making function and 
a surrender of the legislative power of 
the Chief Justice, He placed reliance on 
the decision of the Supreme Court in 
B. Shama Rao v. Union Territory of 
Pondicherry (AIR 1967 SC 1480). In 
that well-known case, it was ruled that 
the provision in the Act passed by the 
Union Territory of Pondicherry making 
applicable not only the sales-tax law in 
force in the Madras State at that time, 
but also all amendments to the Madras 
Statute to be effected in future there- 
after, was a total surrender of legislative 
power and cannot be upheld as valid 
piece of legislation. Devidas v. State of 
Punjab (AIR 1967 SC 1895) and Munici- 
pal Corporation of Delhi v. Birla Cotton 
Spinning and Weaving Mills Ltd. (AIR 
1968 SC 1232), are the subsequent deci- 
sions of the Supreme Court considering 
the limits of delegation of legislative 
power. The position received further 
treatment in S. B, Dayal v. State of U. P. 
(AIR 1972 SC 1168). That case marks the 
rejection of the theory that the legisla- 
ture, and not the executive, should apply 
its own mind to making the laws, or 
laying down policies, guidelines and safe- 
guards for delegated legislation. This 
was pronounced to be unreal, because: 

“In a Cabinet form of Government the 
executive is expected to reflect the view 
of the legislature. In fact in most mat- 
ters it gives the lead to the legisla- 
ture.” f 


(See the discussion of this aspect in 
Seervai’s Constitutional Law of India, 
Second Edition, Vol. II, page 1206 at 


seq). In the light of the decisions, we 
are not prepared to say that there was a 
wholesale surrender of legislative power 
or abdication of legislative function by 
the Chief Justice in directing by R. 35 
(2) the adoption of “any rules for the 
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time being in force” relating to Govern- 
ment servants. The object of R, 35 seem 
to have been to place the members of 
the High Court Service Staff as far as 
possible in the same position as the. Gov- 
ernment servants. The Government’s 
power of promulgating Rules relating to 
conditions of service of the Government 
servants, and the Governor’s power. 
under Art. 309 of the. Constitution, are 
well known; and when rules are made in 
exercise of these powers there seems to 
be nothing wrong on principle to direct 
that such Rules and their amendments} 
effected from time to time shall apply to 
the High Court Service also. This seems 
only to be in conformity with the policy 
and the object of R. 35. 

1%. It was argued that Ext. P-5 order 
in implementation of Ext. P-4 had ex- 
pressly invoked R, 36 (2) of the High 
Court Service Rules, Rule 36 is in these 
terms: 

36. Savings. 

Nothing in these rules shall (1) adver- 
sely affect any person who is a member 
of the service on the date of coming into 
force of these rules excepting the opera- 
tion of sub-rule (2) (b) of R. 7 and sub- 
rule (3) of R. 15 or, 

(2) be construed to limit or abridge the 
power of the Chief Justice’ to deal with 
the case of any member of the service 
or any person to be appointed to the ser- 
vice in such manner as may appear to 
him to be just and equitable: 

Provided that, when any such rule is 
applicable to such member or person, 
the case shall not be dealt with in any 
manner less favourable to him than that 
provided by that rule.” 

We do not think a residuary and compre- 
hensive power conferred by this rule 
can be exercised against the specific and 
pointed power of exemption conferred by 
the second proviso to R. 7 (2) (a), and 
the provision for exemption in Column 4, 
Category 8 in Division II of Annexure I 
noted earlier. -Under the Rule, the power 
of exemption can be granted by the Chief 
Justice only on the ‘basis of age and ex- 
perience; and under the Annexure, the 
exemption is given for those over 40 
years of age and having over ten years’ 
service on the recommendation of the 
Registrar. We are not prepared to under- 
stand the wide powers conferred under 
R, 36 (2) on the Chief Justice as one to 
be exercised to flout the specific provi- 
sions like the two that we have referred 
to earlier on the ground that it is “just 
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and equitable” to do so. To that extent, 
certainly, we are prepared to place reli- 
ance on the decision of the Full Bench 
of this Court in T. C. Sreedtaran Pillai 
v. State of Kerala, 1973 Kear LT 151: 
((1973 Lab IC 722) (FB). The Full Bench 
was considering the scope and effect of 
R. 39 of the Kerala State and Subordi- 
nate Service Rules, conferring similar, if 
not identical, powers as R. 36 of the 
Kerala High Court Service Rules. It was 
observed that the Rule had to be under- 
stood as conferring a power to mete out 
special treatment only in cases where 
the facts and circumstances are such that 
a reasonable classification was possible; 
and, that ordinarily R. 39 was not to be 
invoked to get round the provision con- 
tained in any of the general rules or 
special Rules. Paragraph 21 of the judg- 
ment summarised the conclusion of the 
Full Bench. The Rule, it was said, did 
not warrant the issuance of any general 
order with respect to any indefinite or 
undefined group of persons exempting 
them from the operation of any existing 
Rule, or granting relaxation of any Rule 
in their favour; the Rule authorises only 
specific case or cases of an individual offi- 
cer or officers, after full application of 
the mind to all the relevant facts and 
circumstances.. In paragraph 46, the Full 
Bench expressed itself against the power 
of granting exemption so as to have 
effect retrospectively from an anterior 
date. 

18. Counsel for the 6th respondent 
strongly urged that the decision of the 
Full Bench in 1973 Ker LT 151: (1973 
Lab IC 722) (FB) would require recon- 
sideration in view of the recent decision 
of the Supreme Court in Government of 
Andhra Pradesh v. Sri D. Janardhana 
Rao (AIR 1977 SC 451). It was pointed 
out that in that case, the Supreme Court 
had decided that the Governor could 
grant an exemption under a power simi- 
lar to what was conferred by R. 39 con- 
sidered by the Kerala Full Bench, in 
favour of a group of sixty-three pérsons, 
and also, that the Governor could exempt 
with retrospective effect. Paragraph 7 
of the Report shows that the real ques- 
tion which was considered by the Sup- 
reme Court was whether the rule there in 
question permitted relaxation of any 
rule with retrospective effect, It | was 
held that the power of exemption could 
be exercised with retrospective effect. 
There was no pointed consideration or 
decision as to whether exemption coutd 
ibe granted with respect to a group of 
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persons, although on the facts, the ex- 
emption sustained, was in fact to a group 
of sixty-three persons. Whether on the 
basis of this decision, the Full Bench rul- 
ing in 1973 Ker LT 151: (1973 Lad IC 
722) (FB) requires re-examination or not,| 
we need not pause to consider, as we are 
satisfied that R. 36 (2) cannot override 
the specific provisions in R. 7 (2) (a) and 
in Category 8 of Division II of Annexure 
I. Nothing was stated or disclosed why 
the exemption from these provisions 
should be regarded as “just and equit- 
able”. . 


19. We do not think that the theory 
of disturbance of seniority and unsettl- 
ing of promotions, or the doctrine of, 
‘sitting back’ with security and campo- 
sure can have any application to the 
facts. As soon as Ext, P-4 was passed and 
Ext, P-5 implementing the same was 
issued, the aggrieved persons (including 
some, at least of the petitioners in the 
three writ petitions dealt with in this 
common judgment) sought to file ap- 
peals/representations, but the Reg:strar 
stopped their petitions and returned the 
appeals as not maintainable. It was 
thereafter that some Govt. servants chal- 
lenged Ext. P-3 G. O. which resulted 
in Exts. P-6 and P-7 judgments and 
precipitated the chain of developments 
already sketched. In the circumstances, 
the prospect of unsettling the promctions 
effected or disturbing the security and; 
repose of those promoted, do not appeal 
to us as sufficient grounds to forbid in- 
terference. 


20. In order to emphasise the quiesc- . 
ence and delay and laches on the part 
of the petitioner and the sense of security 
into which the respondents had been 
lulled, counsel for the 6th respordent 
emphasised that by Ext, P-5 dated 3-6- 
1971, the 6th respondent had become a 
Ist Grade Assistant; that by Ext. 8 dated 
16-9-1972 he was promoted as Bench 
Clerk/Court-fee Examiner; that in July 
1974 the post was upgraded as Court 
Officer and that thereafter, by Ext. X-9 
Gated 7-8-1974 the 6th respondent was 
posted as Court Officer; and that by Ext. 
X-10 dated 6-10-1975 he was declared to 
have completed his period of probation 
in the said post. It was stressed that 
none of these orders had been specifical- 
ly challenged and that without doing so, 
the petitioner was not entitled to any 
relief. We find it difficult to appreziate 
this argument. Exts. X-8 and X-9 were 
before the Chief Justice’s order dated 
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7-9-1974 and Ext. P-5, following the 
same, They were issued after the attempt 
to file appeals/representations against 
Ext, P-4 had been discountenanced by 
the Registrar by returning the appeals/ 
representations. There is also the fact 
that whatever be the position in respect 
of these orders, the Chief Justice himself 
by Ext. P-9 cancelled Ext. P-4. The only 
question then is whether, in giving effect 
to Ext. P-9 we should stop‘short at the 
date-line of 7-9-1974 or go the whole hog 
up to 1-7-1968. We see no reason why 
the benefit of Ex. P-9 should not be push- 
ed back to its irresistible logic. 


21. Counsel for the ‘7th respondent 
in this writ petition (and also in the 
other two writ petitions) urged similar 
objections. By Ext, R-4 order dated 3-11- 
70 the 7th respondent was promoted as 
an Assistant Grade I with effect from 
22-10-1970; by Ext. R-5 dated 1-11-1973 
his probation was declared; by Ext. R-6 
dated 7-6-1974 he was promot2ea tempo- 
rarily as Court Officer; by Ext. R-7 
dated 4-2-1975 he was posted temporari- 
ly as Court-fee Examiner with effect 
from 15-7-1974; by Ext. R-8 daied 3-5- 
1975 he was promoted as Ccurt-fee exa- 
miner on regular basis; and by Ext. R-9 
dated 1-12-1975 he was posted as Court 
Officer. It was pointed out that Exts. R-6 
and R-9 are outside the pale of attac 
and had not been specifically zhallenged 
or attacked. Without doing so, ji was 
submitted, that the petitioner would not 
be entitled to the reliefs sought, The 
decision of the Full Bench of this Court 
in M. P. Raghavan Nair v. State Insur- 
ance Officer, 1971 Ker LT 582. (AIR 1971 
Ker 175) (FB) was brought to our notice 
for the proposition that if an earlier pro- 
motion to a category had nct been chal- 
lenged, the subsequent promotion te a 
higher category cannot be successfully 
attacked. On examination of the facts 
and circumstances disclesed, we find little 
scope for applying the said principle to 
the instant case. Exts. R-4 zo R-6& were 
all reviewed by Ext. P-5, anc the promo- 
tion of the 7th respondent was directed 
with effect from 1-7-1968. The develop- 
ments since then have been sketched, 
and need not be repeated. These culmi- 
nated in Ext, P-11 which is under chal- 
lenge in these proceedings. In the ir- 
cumstances we cannot sustain the objec- 
tion of counsel for the 7th respondent 
that without attacking the orders Exts. 
R-4 to R-9, the petitioners are not en- 
titled to relief, 
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22. The question whether the post of 
Court-fee Examiner can be regarded as 
a promotion post so as to regard Exts. 
R-8 and R-9 as promotions is also not 
free from difficulty. Rule 4 of the High 
Court Service Rules which provides for 
the constitution of the service enume- 
rates the Divisions and Categories. Rule 
6 provides that the method of appoint- 
ment to the categories mentioned in 
Column i, shall be as prescribed against 
each in column 2. The Court-fee Exami- 
ners were originally on a pay-scale of 
Rs. 410-715, In 1974, the category of 
Court Officers was put on a scale of Rs. 
495-835, and an amendment was effected 
in 1975 to R. 4, Division I, to introduce 
category 6-A viz. that of Court Officers. 
Premotion to the post is from categories 
I to 10 in Division J. It is by this tor- 
tuous process that the counsel for the 
7th respondent tried to build his case 
that a Court Officer’s post is a promo- 
tion post. But the relevant amendment 
was on 24-2-1976, and Fxt. R-9 was on 
1-12-1975. The basis for the contention 
is not therefore made out For that rea- 
son again, We cannot countenance ihe 
objection voiced on behalf of the ‘7th 
respondent that Court Officer’s posi is a 
selection grade post, promotion to which 
is on the basis of merit and ability If 
the pust is not a promotion post, this 
argument does not arise for considera- 
tion. 


23. For the 7th respondent it was 
further urged that ‘other rules’ in R. 35 
(2) of the High Comt Service Rules; 
should be understood ejusdem generis as 
comprehending only rules relating to 
Jeave, salaries and allewances and pen- 
sions. We see no ground is invoke the 
applicability of the rule of sjusdem ge- 
neris. Rule 35 enum2rates a conglomera- 
tion of illassorted rules, which cannot be 
brought under any common genus. 


24. When the case was posted for 
judgment on 15-4-1977, there was some 
doubt, especially in one of us, whether 
Exts. P-4 and P-9 orders, and the order 
recorded on the file on 7-9-1974, can be 
regarded as passed ty the Chief Justice 
in exercise of his legislative power un« 
der Art, 229, Cl. (2) of the Constitution; 
and if so, what will be the result. The 
article reads as follows: l 

“229 (2)— Subject to the provisions of 
any law made by the Legislature of the 
State, the conditions of service of  offi-| 
cers and servants of a High Court shall 
be such as may be prescribed by rules 
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made by the Chief Justice of the Court 
or by some other Judge or Officer of the 
Court authorised by the Chief Justice to 
make rules for the purpose: 


Provided that the rules made under 
this clause shall, so far as they relate to 
salaries, allowances, leave or pensions, 
require the approval of the Governor of 
the State.” 


To resolve the doubt, we requested 
counsel to assist us on the question and 
dictated a short order indicating the 
points on which we required elucidation. 
On the questions thus formulated, the 
matter was further heard on 30-5-1977. 
Sri M. P. Menon, counsel for the peti- 
tioner contended that these orders can 
in no sense be regarded as legislative, or 
as action taken under Art. 229 (2) of the 
Constitution. He took the stand that the 
action can only be regarded as executive 
or administrative and cited to us the re- 
cent decision of the Supreme Court in 
the Oil and Natural Gas Commission’s 
ease (AIR 1975 SC 1331—paras 18, 21 
and 24). He further stressed that Ext, P-4 
did not lay down any matters regarding 
pay and allowances; and reminded us 
once again of his argument advanced al- 
ready and covered earlier in this judg- 
ment, that the action, statedly taken un- 
der the second proviso to R. 35 of the 
High Court Service Rules, was beyond 
the scope of the said proviso. He further 
pointed out that it was impossible to re- 
gard Ext. P-9 as a rule or as a legisla- 
tive action under Art. 229 (2). It was 
appealed against to a Full Bench of three 
Judges, and, dealt with by Ext, P-11 
order, which would be inconceivable if 
it were to be regarded as legislative ac- 
tion under Art. 229. 


25. Sri V. Sivaraman Nair, counsel 
for petitioner in O. P. No. 446 of 1976 
supported Sri M. P. Menon and drew the 
analogy between the executive power 
under Art. 162 and the Governor’s power 
under Art. 309, stressing that the former 
cannot invade the field occupied by the 
latter. He cited the decision in R. N. 
Nanjundappa v. T. Thimmaiah (AIR 1972 
SC 1767—paras. 28 and 34) and the Full 
Bench decision of this Court in Sree- 
dhara Pillai v. State of Kerala, 1973 Ker 
LT 151—-para. 17: (1973 Lab IC 722). 


26. Sri Shenoy, learned counsel ap- 
pearing for some of the contesting res- 
pondents very fairly and frankly stated 
that he cannot support the position that 
Exts, P-4 and P-9 orders can be res 
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garded as issued under Art. 229 of the 
Constitution. He reiterated his stand on 
the earlier occasion, that the impugned 
orders can only be traced to the statu- 
tory rules in the High Court Service 
Rules and must stand or fall on their be- 
ing consistent with the Rules. Counsel 
very forcefully reminded us of the ge- 
nesis of Ext. P-4, as an adoption of Ext. 
P-3, issued under R. 39 of the K.S. & 
S.S.R., which has its counter-part in 
R. 36 (2) of the High Court Service Rules, 
and stated that it should be a pointer as 
to the correct source of the power. We 
record our appreciation of the fair stand 
taken by counsel. 


27. The learned Government Pleader 
maintained that Exts. P-4 and P-9 could 
be sustained on the basis of Art. 229 (2). 
He cited the decision of the Supreme 
Court in Gurumurthy’s case, (AIR 1971 
SC 1850), where the appointment of a 
Secretary to the Chief Justice of the’ 
Assam High Court came in for challenge. 
Paragraph 8 of the decision was stressed. 
He next cited the Full Bench decision in 
the Judicial Officer’s case, 1967 Ker LT 
853 at p. 860: (AIR 1968 Ker 158 at 
p. 165). We are unable to derive any as- 
sistance from the principle of these two 
decisions. Our difficulty is that under 
Art. 229, the Chief Justice had exercised 
his powers by framing an elaborate set 
of rules viz. the High Court Service 
Rules. To regard Exts. P-4 and P-9 as 
further attempts at legislation under the 
Article would amount to amendment or 
repeal pro tanto of the Rules. Neither 
the nature of Exts, P-4 and P-9 nor the 
manner of their issue would warrant 
such a conclusion. As ‘pointed out by Sri 
Shenoy, the genesis of Ext, P-4, mili- 
tates against tracing it to Art. 229 (2). 
On the materials placed, and arguments 
advanced, we cannot regard Exts. P-4 
and P-9 orders as passed under Art. 229 
(2) of the Constitution. 


28. Nor are we persuaded by the 
argument that we should decline inter- 
ference with the discretion exercised by 
the Chief Justice not to project back the 
effect of cancellation of Ex. P-9 to 1-7- 
1968, but to limit it only from the date 
when the decision for cancellation was 
taken on the file, viz., 7-9-1974. To so 
understand and give effect to Ext. P-9, 
would be to perpetuate and encourage 
a wholesale transgression of the High 
Court Service Rules, which we have 
noticed earlier. We cannot countenance 
such a position. That would, in our 
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opinion also violate Art. 16 of the Con- 
stitution. 

29. We allow this writ petition and 
set aside Exts. P-5, P-9 and P-11 orders 
in so far as they affect the rank and se- 
niority of the petitioner and recognise 
respondents 5 to 8 as senior io him in the 
cadre of Assistant Gr. J. A writ of man- 
damus will issue to the 3rd respondent 
to fix the petitioner’s seniority in the 
cadre of Assistants Grade 1 in accord- 
ance with law and to grant him his due 
promotion, if any, in service We also 
declare that the adoption of Ext. P-3 by 
Ext P-4 proceedings of the High Court 
was void and of no effect as against the 
petitioner, 

30. The O. P. is allowed as 
There will be no order as te costs, 
O. P. No. 398 of 1976. 

31. There are two petiticners in this 
writ petition. Respondents 5 to 11 are 
seniors to the jst petitioner in the cate- 
gory of Assistant Grade IJ. Respondents 
5 to 15 are seniors to the two petitioners, 
Petitioners were test qualified before 
1-7-1968. Respondents 1 tec 15 became 
test qualified subsequent to that date. 
Ext. P-1 is a copy of the order dated 
‘29-9-1970 by which the petitioners were 
promoted as Assistant Grade J. Ext, P-2 
is the copy of the order declaring the 
petitioners to have satisfactorily com- 
pleted their probation. The representa- 
tions on behalf of respondents 5 to 15 
were rejected on 2-2-1971. While the 6th 
respondent’s appeal before the Depart- 
mental Full Bench was fending, Ext. 
P-3 G. O, came into force (same as Ext. 
P-3 in O. P. No. 340 of 1976) Exts. P-4 to 
P-9 and P-1] and P-12 are the same as in 
the previous writ petition. Ext. P-10 is 
the appeal preferred by one of the peti- 
tioners. 

32. The petitioners’ counsel invited 
our attention to C. M. P. No, 3208 of 
1977 to show that the results of the tests 
taken by the respondents were publish- 
ed on 28-9-1968 and notified in the 
Gazette on 15-10-1968, to show that on 
1-7-1968 the respondents were not test 
qualified. These represent the difference 
in facts from O. P. No. 340 of 1976. Ex- 
cept for these, the petitioners’ counsel 
completely associated himself with the 
arguments of the petitioner in O. P, No. 
340 of 1976. For reasons noticed while 
dealing with O. P. No. 340 of 1976, the 
petitioners herein are also entitled to the 
same relief. We allow this writ petition 
on the same terms. We make no order 
as to costs, 
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33. Counsel for the petitioner in this 
writ petition raised one contention in 
addition. to what was urged by the peti- 
tioner’s counsel in C. P. No. 340 of 1976. 
It was urged that Exts. P-5, P-9 and 
P-11 also violated R. 17 of the High 
Court Service Rules which is as follows: 

“17. Temporary appointments, 

(a) Where it is necessary to fill a va- 
cancy in the service and there would be 
undue delay or administrative inconve- 
nience in appointing a person who is 
qualified for or enticled to such appoint- 
ment or a duly qualified person is nol 
available, the appointing authority may 
appoint any other suitable person tem- 
porarily until an appointment is made in 
accordance with these rules. Such tem- 
porary appointment shall not be made 
for a period exceeding three months at 
a time and a regular appointment in ac- 
cordance with these rules shall be made 
as soon as possible. 

ib) A person appointed under sub-rule 

(a) shall noi. be regarded as a probation- 
er in the post and shall not by reason 
only of such appointment be entitled to 
any preferential claim to future appoint- 
ment. If he is subsequently appointed to 
the post in accordance with these rules, 
he shall commence his probation in the 
post from the date of such subsequent 
appointment or from such earlier date 
as the appointing authority may deters 
mine,” 
The argument was that an unqualified 
person can be appointed only tempo-~ 
rarily and for not more than three 
months. It was further pointed out that 
under the first proviso to R. 15 an ap- 
pointment which cannot count for pro- 
bation, cannot count also for seniority. 
Rule 15 (1) proviso (1) reads: 

"15 (1) Proviso {1} a 

“Where the first appointment is one 
made under R. 17, seniority shall be de- 
termined by the date of the commence- 
ment of service which counts towards 
probation.” 

We have some doukt in completely ac- 
cepting the argument of counsel, The 
power under R. 17 is a limited and an 
extraordinary power. We feel some hesi- 
tation in pressing it into service to 
evolve the propcsition submitted by 
counsel for the petitioner in this O. P. 
We do not express our final opinion on 
this aspect. The petitioner herein is en- 
titled to the same relief as in O. P, Ne, 


' 340 of 1976, 
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34. Counsel for the 13th respondent 
in O. P. 398 of 1976 and 446 of 1976 


(who is not a party: in O. P. 340/1976) 


argued that the impugned orders Exts. 
P-9 and P-11 must be sustained apply- 
ing the principle of “Nunc pro tunc”. We 
are unable to understand how such a 
principle can arise, or be applied to the 
facts disclosed. A contention was also 
raised for the 13th respondent that the 
K. S. S. S. R. and R. 28 (bb) thereof 
were not applicable to the staff of the 
High Court in view of R. 2 (j) and (k) 
and R. 8 of the High Court Service 
Rules, all of which specifically mention 
the K. S. S. S. R. It was argued that in 
view of these provisions .it was incon- 
ceivable that the K. S. S S. R. would 
have been left to be covered by the 
omnibus phrase ‘other Rules’ in R. 35 
(2). Alternatively, it was said that R. 28 
(bb) must be read down to square with 
the terms of Art. 229 (2) of the Consti- 


tution. We see little force in these con-. 


tentions. As stated earlier, the language 
of the latter part of R. 35 (2) is clear. 
There is no attack against the Rules as 
outside the powers under Art. 229 (2) of 
the Constitution; and we see no scope to 
read down R. 28 (bb) of the K. S. 
S.S.R. 


35. The petitioner in this writ peti- 
tion is also entitled to relief on the same 
terms in O. P. No, 340 of 1976. We allow 
this writ petition on the same terms. 
There will be no order as to costs. 

Order accordingly. 


AIR 1977 KERALA 181 
FULL BENCH 


V. P. GOPALAN NAMBIYAR, Ag. C. J., 
GEORGE VADAKKEL AND 
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A. P. Velayudhan Nair, Petitioner v. 

State of Kerala and others, Respondents. 

O. P. No. 4112 of 1973-A, D/- 6-4-1977. 


Kerala Sugar Dealers’ Licensing Order 
(1967), CI. 3 (1) — Terms and conditions 
of licence — Petitioner a Hicencee of 
whole-sale dealer in sugar executed 
agreement to the Governor — Fixation 
of price in terms of circular issued im 
pursuance of agreement — Retail selling 
| price arrived at after taking into consi- 
deration certain specified components of 
which price equalisation charge was one 
— Government if can direct the peti- 
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tioner to remit arrears towards price 
equalisation charges: 

The petitioner was granted licence as 
a wholesale dealer for the sale of sugar. 
Agreements were executed by the whole- 
sale dealers in 1965, Cl. 13 of which stat- 
ed that the dealers were bound to obey 
the directions regarding the proper sale 
and distribution of sugar issued by the 
Specified authorities. In pursuance of this 
clause, Ext. R-1 circular was issued in 
1967. In terms of the circular, price fixa- 
tion orders were issued by the Govern- 
ment. These clearly show that the retail 
selling price was arrived at after tak- 
ing into account certain specified com- 
ponents, of which price equalisation 
charge was one. In respect of this com- 
ponent, sub-para. (6) of para. 7 of Ext. 
R-1 entitled the Government to realise 
the amount from the wholesalers. Sub- 
para. 7 noticed that it was necessary to 
subsidise the sale of sugar to maintain 
the price level. For this purpose it was 
provided that the cost of sugar at the 
wholesale stage will be worked out pro- 
viding for transport charges, wholesaler’s 
margin, administrative surcharge and 
provision for sales-tax. From the total 
of these amounts, the price at which the 
wholesale dealer is to issue to the re- 
tailer will be deducted and the balance 
treated as. subsidy payable to the dealer. 
In order to compensate the wholesale 
dealer for the loss incidental to under- 
selling he was to be allotted a propor- 
tionately larger quantity of sugar from 
Madras State, so that the price equalisa~ 
tion charge on the Madras sugar will 
offset the loss incidental to the under- 
selling of Kerala sugar. In pursuance of 
their powers to fix the price of sugar 
under the terms of the agreement the 
Government have been fixing the prices. 
As certain amount was outstanding 
against the petitioner towards the 
arrears of price equalisation charges on 
the sugar for a particular period he was 
directed to remit the entire amount. 

Held that the Government had the 
right to issue direction and the petition- 
er had bound himself to comply with the 
same, It could not be said that the pro- 
perty in the sugar having passed to the 
petitioner on payment of the price fix- 
ed by the Government, any subsequent 
sale or.dealing with the sugar was en- 
tirely a matter for the petitioner, and 
not the concern of the Government. This 
was to ignore Cl. 13 of the agreement, 
which in its turn attracted Ext. R-1 di- 
rection. In view of Cl. 13 of.the agree- 


182 Ker, fPr. -1] 


ment executed by the petitioner to the 
Governor, the question was essentially 
one of enforcing the terms of the agree- 
ment. (Case Jaw discussed), 

(Paras 10, 11) 


Sub-para. (6) of para. 7 of Ext, R-1 
shows that in order to compensate the 
dealers for any Joss incidental to under- 
selling, they were allotted a proportion- 
ately larger quantity of sugar from the 
Madras (Tamil Nadu) State. so that the 
price equalisation charge on this extra 
allotment will offset ihe loss incurred 
by the underselling of the Kerala sugar. 
The said para. also makes it clear that 
the price equalisation charge is to- be 
treated as subsidy payable te the dealer. 
The provision furnishes an additional 
ground to condemn the petitioner's claim 
as unjust and inequitable. (Para 9) 


Cases Referred: Chronological Paras 


ILR (1977) 1 Ker 326 5, 6, 7, 13 
AIR 1976 Ker 99: ILR (1976) 1 Ker 637 5 


(1976) O. P. No. 915 of 1976 (Ker) 6 


(1974) O. P, Nos. 1965 and 1965 of 1974 

(Ker) 9 
(1974) O. P. No. 3205 of 1974 (Ker) 6, 7 
(1973) O. P. No. 384 of 1973 (Ker) 5 
(1972) A. S. No, 539 of 1972 (Ker) 5, 8, 13 
(1972), O. P. Nos. 1987 and 1983 of 1972 


(Ker) 5 
(1972) ©. P. No. 4990 of 1972 (Ker) 5 
AIR 1965 SC 1773 5, 6 


K. Sudhakaran, K. K. Babu end V, K. 
Reveendran, for Petitioner; Govt, Plea- 
der, for Respondents. 


GOPALAN NAMBIYAR, Ag. ©, Je— 
The petitioner is a wholesale dealer in 
sugar. Sugar is distributed to the dealers 
by the Government which controls and 
fixes the selling price of the commodity. 
The distribution and control of sugar is 
regulated by the provisions of the Kerala 
Sugar Dealers Licensing Order 1967. 
Clause (2) (c) of the same defines ‘free 
sale sugar’ as sugar supplied by the State 
Government to the dealers directly by 
sugar factories from the quota allotted 
to them for free sale by the Central 
Government, Clause 2 (d) defines ‘levy 
sugar’ as sugar supplied by the State 
from the sugar made available to them 
by the Central Government. Clause 3, 
sub-cl. (1) enacts that no’ person is to 
carry on business as dealer in levy sugar 
or free sale sugar except under and in 
accordance with the terms and conditions 
of a licence issued by the Licensing Au- 
thority. The petitioner was accordingly 
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granted licence as a wholesale dealer for 
the sale of sugar. He executed an agree- 
ment dated 2nd April; 1965, to the Gov- 
ernor of Kerala, Clause 13 of the agree- 
ment stipulated that the wholesale deal- 
ers were bound to obey the directions 
regarding the proper sale and distribu- 
tion of sugar issued from time to time 
by the specified authorities. Ext. P-1 is a 
copy of the circular dated 15-2-1967. 
issued by the Board of Revenue and 
Civil Supplies, embodying certain direc- 
tions. Para. 4 of the same recalls the 
quota of sugar allotted to the Kerala 
State. Para. 5 notes that the sugar is 
issued to the consumer taking into ac- 
count the transport charges of the whole- 
sale dealer, the margin of profit due to 
the wholesaler, administrative surcharge 
due to Government and the margin due 
to the retailer. Para. 6 recalls the deci- 
sion to fix the uniform price throughout 
the State for sugar; and in connection 
with the same, inszructions to be issued 
are given in para. 7 Dealing with the 
wholesale stage of distribution of sugar, 
the same paragraph states that the 
wholesale dealer was not entitled to any- 
thing more than the actual transport 
charges and the margin of Rs. 2.68 per 
quintal. Sub-para (6) of para. 7 relates 
to price equalisation charge which reads 
as follows: 

“6. Price equalisation charge: The dif- 
ference between the wholesale issue price 
on the one hand, and the sum total of 
the ex-factory price of sugar, transport 
charge, margin to the dealer, administra- 
tive surcharge, and allowance for sales- 
tax on gunny, on the other hand, will be 
collected from the wholesale dealer to- 
wards price equalisation charge, and 
credited to Government. Such price 
equalisation charges will become pay- 
able to Government in the case of sugar 
moved from factories in Madras, My- 
sore and Pondicherrv.” 

Sub-pəra. 7 noticed that it was neces 
sary to subsidise the sale of sugar to 
maintain the price level, For this pur- 


pose it was provided that the cost of 
sugar at the whclesale stage will be 
worked out providing for transport 


charges, wholesaler’s margin, administra- 
tive surcharge and provision for sales- 
tax. From the total of these amounts, 
the price at which the wholesale dealer 
is to issue to the retailer will be deduc- 
ted and the balanze treated as subsidy 
payable to the dealer. In order to com- | 
pensate the wholesale dealer for the loss | 
incidental to underselling he was to be 
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allotted a proportionately larger quantity 
of sugar from ‘Madras State, so that the 
price equalisation charge on the Madras 
sugar will offset the loss incidental to the 
underselling of Kerala sugar, 


2. In pursuance of their powers to fix 
the price of sugar under the terms of the 
agreement, the Government have been 
fixing the prices. Exts. Pl, P2 and P3 
filed by the petitioners, are copies of the 
orders or proceedings of the Govern- 
ment, thus fixing the prices. To take Ext. 
Pi by way of example, that fixes the 
total retail selling price at Rs. 180, This 
is made up of: 


Rs. E26 
“Ex-faetory price 160-53 
Transport Charges 4.67 
Margin to wholesaler 2.68 
Administrative surcharge 1.00 
Price equalisation charge 8-12 
Wholesale selling price 177.00 
Margin to retailer 3.00 
Retail selling price 180.00" 


Ext. P2 follows on the same model, with 
the difference that the wholesale selling 
price is 182.00 and the retail selling 
price Rs. 185.00. In Ext. P3, the whole- 
sale selling price and the retail selling 
price are the same as in Ext. P2. 

3. The petitioner was served with 
Ext, P5 notice stating that a total sum 
of Rs. 11,172.42 was outstanding against 
him towards the arrears ef price equali- 
sation charges on the sugar for the period 
from February 1967 to May 1971 and 
was directed to remit the entire amount. 
He has filea this writ petition to quash 
Ext. P5 and for consequential reliefs. 


4. The petitioner’s counsel contended 
that once the petitioner had been grant- 
d sugar on payment of the price fixed 
by the Government for distribution or 
sale to the retailers, the property in the 
sugar passed to him, and it was not open 
to the Government to call back the equa- 
lisation changes or for that matter any 
profit which the wholesaler might have 
made for himself in the course of his bar- 
gain with the retailer. The gain, it was 
said, would be entirely the wholésaler’s; 
the Government is not entitled to claim 
the gain from the dealer; nor is the 
dealer entitled to recoup the loss from 
the Government. So ran the argument. 

5. In support of the above contention 
reliance was placed on the decision of 
one of us, (Chandrasekhara Menon J.) in 
Chandrasekhara Prabhu v. State of Ke- 
rala, ILR (1976) 1 Ker 637:(AIR 1976 
Ker 99). Ou- learned brother was there 
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dealing with the provisions of the Kero- 
sene Control Order, 1968 and the iega- 
lity of the direction made by the Gov- 
ernment te pay the “differential cost” 
realised by the dealer, as a result of the 


‘ price fixation effected by the. Govern- 


La} 


ment. The learned Judge held the direc- 
tion to be illegal. We have scanned the 
judgment carefully. The learned Judge- 
referred to the decision in Venkata Sub- 
barao v. State of A. P. (AIR 1965 SC 
1773). There, a suit was brought for re- 
covery of money by the Government 
from the procuring agents appointed by 
the Government for procurement of rice 
at the time of rice scarcity and under 
the system of procurement and levy, in- 
troduced by the Madras ‘Government 
under the Essential Supplies (Temporary 
Powers) Act, 1946 The dealers also en- 
tered into agreements with the Govern- 
ment agreeing to procure rice from spe- 
cific areas at prices fixed by the Govern- 
ment from time to time and to deliver 
the same at the specified prices to the 
Government or to its nominees or other 
licensed purchasers. Despite the descrip- 
tion given to them as procuring agents 
and the undertaking or the agreements 
executed by them it was ruled by ithe 
Supreme Court that they were not 
agents so as to entitle the Government 
to claim profit made by them. Under the 
Scheme the procurement price was, in 
each of the cases before the Supreme 
Court, lower than the selling price, and 
under the contract, the procuring agents 
were entitled to the difference between 
the two prices, the difference being re- 
ferred to as ‘remuneration’, In 1947 and 
1948, the Madras Government issued 
three successive orders fixing the prices; 
and in each of these orders there was an 
increase in the selling price. The pro- 
curing agents had with them a stock of 
rice obtained on prior occasions at 
cheaper price which they had to sell at 
the increased price and which fetched 
them a profit, This was due to the Gov- 
ernment’s action in increasing the pro- 
curement prices and it was held that 
they were not entitled to claim the pro- 
fit. In Chandrasekhara Prabhu’s case 
ILR (1976) 1 Ker 637: (AIR 1976 Ker 99) 
one of us (our learned brother Chandra- 
sekhara Menon J.) applied the principle 
of the Supreme Court decision. The peti- 
tioners therein had entered into agree- 
ments with the Government under the 
provisions of Cl. 5 (5) ol the Kerosene 
Control Order 1988, and condition 7 of 
the licence issued under the Order, 
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Clause 3 of the Control Order required a 
licence for a wholesale dealer to deal in 
sugar. Clause 7 of the Order made it ob- 
ligatory on the wholesale dealer to com- 
ply with all directions issued from time 
to time by the Commissioner, the Dis- 
trict Collector etc. The learned Judge 
held that these’ restrictions in the Order 
will not make wholesale dealers the 
agents of Government as such; nor could 
the kerosene purchased by them for 
which they paid the price be considered 
as property of the Government. Under 
the contracts, the gain was entirely that 
of the dealers and the loss could not be 
recouped from the Government. This 
was recognised and given effect to in the 
decision, Observed the learned Judge (at 
P. 101 of ATR): 


“Any excess profit that the dealers 
might make legally on account of the re- 
fixation of prices, they are entitled to 
retain. There is no statutory provision, 
which would entitle the Government to 
claim what they term the ‘differential 
cost.” 


Our learned brother, Poti J., while refer- 
ring this writ petition to a Division 
Bench had referred to the judgments in 
O. P. No. 384 of 1973 (Ker) and to the 
common judgment in O. P. Nos. 1965 and 
1966 of 1974 (Ker), as cases where the 
Court had taken the view that ihe Gov- 
ernment is not entitled to collect dif- 
ferential cost in the case of kerosene. 
Reference was also made to the decision 
of a Division Bench in O. P. Nos. 1987 
and 1988 of 1972 (Ker), where the Divi- 
sion Bench took the view that the rela- 
tionship between the Government and 
the dealers in question was that of prin- 
cipal and agent and it was open to the 
Government to stipulate its terms in re- 
gard to the vending of the commodity 
distributed to the ‘dealers’. The case was 
concerned with the claim for refund by 
the wholesale distributors of foodgrains 
under the Kerala Rationing Order 1966, 
of amounts claimed and recovered from 
them by the Government. We have gone 
through the said judgment. There is no 
reference to the decision of the Supreme 
Court in Venkata Subbarao v. State of 
Andhra Pradesh (AIR 1965 SC 1773). 
The Division Bench observed: 

“As the principal with whom the peti- 
tioners had entered into an agreement 
in the nature of an agency, it was per- 
fectly open to the Government to stipu- 
late on what terms and conditicns alone 
the Government would supply the stocks 


. 1987 and 1988- of 1972 (Ker) 
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of rice or wheat to the petitioners. If 
the petitioners did not wish to continue 
as agents on those terms and conditions, 
it was perfectly open to them to give up 
their agency.” 

There was no independent discussion of 
consideration of the legal relationship 
between the Government and the peti- 
tioners in the case before the Division 
Bench. We cannot with respect, accept 
the case as an authority on the precise 
legal relationship between the Govern- 
ment and the procuring agents. When 
this case was referred by a Division 
Bench,. one of us (myself) speaking for 
the Bench, noticed the judgments of the 
Supreme Court in Venkata Subbarao v. 
State of Andhra Pradesh (AIR 1965 SC 
1773}, where the legel relationship be- 
tween the petitioners and the Govern- 
ment was held to be not one of Principal 
and Agent and the decision of our learn- 
ed brother Chandrasekhara Menon J. in 
Chandrasekhara Prabhu’s case (ILR (1976) 
1 Ker 637): (AIR 1976 Ker 99). We also 
noticed that in the judgment in O. P. 
No. 4990 of 1972 (Ker), the question was 
left open by the Division Bench, of which 


. one of us (myself) was a member. In that 


O, P. we followed (as we were bound to) 
the Division Bench ruling in O. P. Nos. 
and held 
that it was competent for the Govern- 
ment to levy a price equalisation charge 
and to take into account transport 
charges in fixing the price of the com- 
modity to be sold. We did not express 
any opinion whether the Government 
could call back from the dealer the price 
equalisation charge, as that question 
did not pointedly arise for consideration, 
we left it to be decided when a demand 
is made for payment of the amount. At- 
tention was called to the judgment of 
a Division Bench (Bhaskaran and Chan- 
drasekhara Menon JJ.) in A. S. No, 539 
of 1972 (Ker). The appeal was out of a 
suit for recovery of the price equalisa- 
tion charges realised from the wholesale 
sugar dealer by the Government. The 
learned Judge noticed the Supreme 
Court decision in Venkata Subbarao v. 
State of Andhra Pradesh (AIR 1965 SC 
1773}, but held that the same had no ap- 
plication as the dealers were licensed 
under the Sugar Dealers Licensing 
Order and the terms of the Order and 
the conditions of the licence specifically 
required them to camply with the direc- 
tion of the Licensing Authority or any 
Officer authorised in that behalf. Refer- 
ence was made to a circular issued by 


al 
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the Board of Revenue which fixed the 
maximum transpert charges to which a 
wholesale dealer would be entitled and 
the margin of profit and administrative 
surcharge and stated that the difference 
between the wholesale issue price on the 
one hand, and the total of expected price 
of sugar transport charge, margin to the 
dealer, administrative surcharge and 
allowance for sales-tax on gunny on the 
other, will be collected from the dealer 
towards price equalisation charge and 
credited to the Government. In view of 
this, the learned Judges sustained the 
dismissal of the dealer’s suit, We think 
the decision has proceeded on the cor- 
rect principle and we record our com- 
plete agreement with the principle and 
conclusion of the said decision. 

6. We may next refer to the decision 
of a Division Bench in Palghat Co-ope- 
rative Marketing Society v. State of 
Kerala. (LR (1977) 1 Ker 326). There. 
the learned Judges dealt with the chal- 
lenge made by the Co-operative Socie- 
ties in the Taluka of Alathur, Chittur, 
Ottapalam and Palghat, engaged in the 
hulling of paddy and in the sale of ric®, 
through whom rice was distributed to 
wholesale distributors. Orders were issu- 
ed from time to time appointing the 
Societies as Agents for procurement of 
paddy and purchase of stocks under the 
Paddy and Rice Declaration and Requi- 
sitioning of Stocks Order, 1966. The 
paddy and rice procured, and the rice 
obtained by milling the paddy, were to 
be delivered in accordance with the di- 
rections of the District Collector to 
wholesalers and retailers for the price 
fixed by the Government. For the ser- 
vices rendered by the Societies, they 
were allowed a margin of Rs. 5 per quin- 
tal of rice, inclusive of transport charges, 
hulling charges and cost of gunny bags, 
incurred by the Societies, As the Divi- 
sion Bench pointed out, it so happened 
that while the societies actually received 
the cost of 150 kilograms of paddy they 
released only 147.6 kilograms or 143 
kilograms of paddy in terms of rice. 
They thus received an excess amount by 
way of profit, in addition to the margin 
allowed to them under the terms of ap- 
pointment. The order was clear that they 
were to be paid consolidated margin of 
Rs. 4 and Rs. 5 per quintal of paddy and 
rice respectively, besides a margin of 
2 per cent. towards the interest on iri- 
vestments and administrative charges. 
So the Government took the stand. that 
the excess amount was undue profit 
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"A P. V. Nair v. State (FB) (Nambiyar Ag. C. J.) [Prs.-5-6] 


+ 


Ker. 185 


realised by the Societies which they 
were entitled to call back. This claim 
was resisted by the societies, When co- 
ercive steps under the Revenue Recovery 
Act were threatened there had been the 
writ petitions which came up before the 


Division Bench were filed challenging 
the demand made by the Government. 
The learned Judges of the Division 


Bench referred to the judgment of Chan- 
drasekhara Menon J. in O. P. No. 3205 
of 1974 (Ker) which followed the judg- 
ment in Venkitasubbarao v. State of 
Andhra Pradesh (AIR 1965 SC 1773) and 
held that no agency as understood under 
general law had been created and that 
the societies were agents for working out 
the scheme of procurement but not in 
respect of the purchase and sale of paddy 
by them and that the money utilised for 
the purchase belonged to the society and 
not to the Government and was not 
liable to be accounted for in respect of 
any excess over the margin of profit ob- 
tained by the Societies. The writ peti- 
tions came on before a Division Bench 
as it was felt that a contrary interpreta- 
tion had been given to Cl. 3 of the Rice 
and Paddy (Procurement by Levy) Order, 
1966 by a Division Bench of this Court 
in O, P. No, 915 of 1976 (Ker). The Di- 
vision Bench considered the jural rela- 
tionship between the parties after refer- 
ring to provisions of the Rice and Paddy 
(Procurement of Levy) Order. The so- 
cieties had executed an agreement under 
whicn they agreed to purchase paddy or 
rice at the rates prescribed by the Gov- 
ernment from time to time and to sell 
the same directly in accordance with the 
directions issued by the Governmenj or 
the District Collector or other Officers 
authorised in that behalf. After noticing 
the judgment of the Supreme Court in 
Venkitasubba Rao v. State of Andhra 
Pradesh (AIR 1965 SC 1773), the Divi- 
sion Bench stated: 


“Sri K. R. Kurup, on behalf of the 
State would contend that the above case 
is distinguishable on the facts on which 
it wes decided. According to the learned 
counsel, the scheme of purchase and sale 
which was the subject-matter of the 
above decision varied in material parti- 
culars from the scheme under which the 
petitioner societies were appointed as 
procuring agents by the Government. 
With respect. we see considerable force 
in the above submission.” 

The learned Judges then analysed and 
discussed the facts of the Supreme Court 
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case which justified the finding that 


there was no relationship of principal. 


and agent and pointed out that in the 
case before them the facts were different 
and that the jural relationship between 
the State and the procuring agents had 
to be gathered from the order of ap- 
pointment and from the agreement exe- 
cuted from time to time. On these, the 
Division Bench was of the view that the 
relationship was of the principal and 
agent, As rightly pointed out by counsel 
for the State, the same was the princi- 
ple of the Supreme Court decision in 
Venkitasubbarao’s case (AIR 1965 SC 
1773). This will be clear from paragraph 
2 of the judgment which concludes with 
the following sentence: 

“The procurement price was ix each 
case lower than the selling price and the 
procuring agents were under the con- 
tract entitled to the difference between 
the two prices”. 

(Underlining ours) 

7. We have dealt with all the cases 
that were referred to before us in the 
course of the arguments by counsel or 
in the course of the referring judgments 
either by the learned single Judge or by 
the Division Bench. We find no conflict 
in principle between these cases. In the 
Palghat Co-operative Marketing So- 
ciety’s case (ILR (1977) 1 Xer 326 at 
pp. 344-345) the Division Bench express- 
ed dissent from the views of our learn- 
ed brother (Chandrasekhara Menon J.) 
in O, P. No. 3205 of 1974 (Ker) and con- 
nected cases that the liability to account 
for rice does not mean that the price 
which was obtained for the same is due 
to the Government. This was in regard 
to the construction of the terms of the 
agreement, which does rot call for notice 
by us in the present case. 


8. What then is the position diselos- 
ed on the facts of this case? Agreements 
were executed by the wholesale dealers 
in 1965, Cl. 18 of which stated that the 
dealers were bound to obey the direc- 
tions regarding the proper sale and dis- 
tribution of, sugar issued by the speci- 
fied authorities. In pursuance of this 
clause, Ext, R-1 circular was issued in 
1967. In terms of the circular, Exts. Pl 
to P3 price fixation orders were issued 
by the Government, These clearly show 
that the retail selling price was arrived 
at after taking into account certain spe- 
cified components, of which price equa- 
lisation charge was one. In respect of 
this component, sub-paragraph (6) of 
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paragraph 7 of Ext. R1 (extracted ear- 
lier) entitled the Government to realise 
the amount from the wholesalers. The 
case falls directly within the principle 
af the decision of Bhaskaran and Chan- 
drasekhara Menon JJ. in A. S. No. 539 
of 1972 (Ker) with which we have re- 
corded our complete agreement. 


9. In para. 9 of the counter-affidavit 
it was pointed out that out of the total 
amount of Rs. 25,144.52 collected by the 
petitioner by way of price equalisation 
charge for the relevant period, he had 
remitted an amouni of Rs. 13,972.10. The 
claim in Ext. P5 is for the balance due. 
Almost all the wholesale dealers like the 
petitioner, had, as stated in the counter- 
affidavit, remitted both the administra- 
tive surcharge as well as the price equa- 
lisation charge to the Government. In 
view of these facts there is no merit in 
the petitioner’s contention that the Gov- 
ernment are not entitled to claim the 
price equalisation charge Sub-para. (6) 
of para. 7 of Ext. R1 shows that in order 
to compensate the dealers for any loss 
incidental to under-selling, they were 
allotted a proportionetely larger quantity 
of sugar from the Madras (Tamil Nadu) 
State, so that the price equalisation 
charge on this extra allotment will offset 
the loss incurred by the underselling of 
the Kerala sugar: The said paragraph 
also makes it clear that the price equa- 
lisation charge is te be treated as subsidy 
payable to the dealer. The provision fur- 
nishes an additional ground to condemn 
the petitioner’s claim as unjust and in- 
equitable. 


10. We are not impressed with the 
petitioner’s contention that the property 
in the sugar having passed to the peti- 
tioner on payment of the price fixed by 
the Government, any subsequent sale of 
dealing with the sugar was entirely a 
matter for the petitioner and not the 
concern of the Government. This 
ignore Cl. 13 of the agreement, 
in its turn attracts Ext, R1 direction, 
both of which we have noticed earlier. 
The Government therefore had the righ 
to issue directions and the petitioner had 
bound himself to comply with the same. 











1}. A plea was raised that the re- 
covery of the price equalisation charge 
realised by the petitioner offends his 


fundamental right under Art. 19 of the 
Constitution of India. On that plea, and 
in view of Art. 228-A of the Constitution 
it was argued that this petition can be 
considered and decided only by a Full 
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Bench of five Judges. We are not dispos- 
ed to entertain this argument, as, in view 
of Cl. 13 of the agreement executed by 
the petitioner to the Governor, the ques- 
tion is essentially one of enforcing the 
terms of the agreement, In such circum- 
stances, we are unable to see any ground 
to entertain a position under Art. 226, 
disclaiming the agreement or holding if 
unenforceable for whatever reason. Such 
a case was not pleaded. Indeed the 
agreement was not even referred to. 

12. We dismiss this writ petition, but 
Without any order as to costs. 

Supplementary Note By— 


. CHANDRASEKHARA MENON, J.:-— 
43. As the present case directly falls 
within the principle of the decision of 
the Division Bench of this Court (of 
whch I was a member) in A. S. No. 539 
of 1972 (Ker), I have no hesitation in 
expressing my complete agreement with 
the decision to dismiss this writ petition. 
However, I am adding this note because 
I have my own doubts about the zorrect- 
ness of the decision of the Division 
Bench of this Court in the case reported 
in ILR (1977) 1 Ker 326. I do not think 
I need say anything about the same here. 
l Petition dismissed. 
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Sivadasa Menon, Petitioner v. Sunna 
Sahib, Respondent. 

Election Petn. No. 7 of 1977, D/- 12-7- 
1977. 

Constitution of India, Art, 102 (1) (a) 
— Disqualifications for membership — 
Receiver appointed under O. 40, R. 1, 
C.P.C. — Not a holder of an office of 
. profit. (Civil P. C. (1908), O. 40, R, 1). 


For answering the question whether a 


receiver appointed by Court is the ‘hold-~- 
er of an office of profit under the Gov- 
ernment’, it is necessary to consider cer- 
tain relevant factors like the power of 
the court to appoint a receiver, the pur- 
pose for which a receiver is appointed, 
the source of the remuneration paid to 
the receiver and the jural relationship 


between the Court on the one part and’ 


the appointee on the other. (Para 10) 

It should be remembered that as far 
as Art. 102 (1) (a) is concerned to attract 
the disqualification the office must be on® 
‘under government’. The expression ‘un- 


(I TI 


HU/HU/C983/77/GDR 


’ Sivadasa Menon v. Sunna Sahib. (Namboodiripad J.) 


[Pr Y] ` Ker. 187 


der government’ would indicate that the 
concerned office is one to which certain 
duties are attached especially one of a 
more or less public character. In manag- 
ing the property in accordance with the 
directions given by court the receiver is 
not discharging any duty which is 
“more or less of a publie character.” 
(Para 11) 
The provisions of S 94 (d) and Rules 
1 to 5 of O, 40 of C.FIC. do not express- 
ly confer any power on the court to 
create an office called receivership. Nor 
can these provisions of the Code be con- 
strued as conferring an implied power on 
the court to create an ‘office’ before any- 
one is appointed as receiver. (Para 11) 
The position of the receiver is more or 
less that of an agent or a representative 
of the appointing court. When an agent 
or representative is appointed one does 
not generally think of the creation of an 
office of agency) or office of representa- 
tive anterior to or simultaneously with 
such appointment. (Para 11) 
Similarly the definitions of ‘public ser- 
vant’ and ‘public officer’ under S. 21 (4) 
EPC, and S. 2 (17) (d) C.P.C. are not 
sufficient to establish that an office call- 
ed receivership is created when a court 
appoints a receiver. Case law referred. 
(Para 9) 
Cases Referred: Chronological Paras 


AIR 1976 SC 2283: (1977) 1 SCC 70 


10, 12 
AIR 1963 All 537 10 
AIR 1962 SC 21 10, 11 
AIR 1970 SC 694 11 
AIR 1959 Mad 209 10 
AIR 1968 SC 1495:1968 Lab IC 1525- 11 
AIR 1958 SC 725 11 


1942 AC 561: (1942) 1 Alt ER 606 11 
(1922) 8 Tax Cas 231 : (1922) 2 AC 1 1I 
M. M. Cherian, for Petitioner; P. N. 
Krishnankutty Achan, for Respondent. 
ORDER:— Through this petition the 
petitioner challenges the election of the 
Ist respondent to the Lok Sabha trom 
No. 7 Palghat Parliamentary Constitu- 
ency in the elections that were conduct- 
ed in March 1977. The petitioner was 
the candidate of the Communist Party of 
India (Marxist) and his symbol was 
“hammer, sickle and star”, The 1st res- 
pondent was the candidate for the Indian 
National Congress and his symbol was 
“Calf and Cow”. The 2nd respondent 
was an independént candidate to whom 
was allotted the symbol “Rising Sun”. 
Poll was taken on 19-3-1977 and the 
counting which began on 20-3-1977 con- 
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cluded on 21-3-1977. The ist respondent 
obtained 207604 votes and the petitioner 
obtained 192733 votes, 22101 votes were 
declared as invalid. The ist respondent 
was declared elected by the Returning 
Officer on 21-3-1977.. According to the 
petitioner the lst respondent was disqua~ 
lified for being chosen as or for being a 
member of the Lok Sabha since he was 
and is holding an office of profit both 


under the Goverriment of India- as well 


as the Government of Kerale. The ist 
respondent is disqualified in view ol 
Article 102 of the Constitutien. The 1st 
respondent was appointed as Official Re- 
ceiver under S. 59 of the Kerala Insol- 
vency Act, Act 2 of 1956 as amended by 
Act 18 of 1957, by the Government of 
Kerale on 23-8-1976 as per G. O. Rt. 2359/ 
76/Home dated 14-10-1976, and he is 
still holding the said statutory office un- 
der the State. The list respondent was 
appointed as Court Receiver under O, 40, 
R. 1 of the C.P.C. by the District Judge, 
Palghat, in O. S. 1/1964. He was appoint- 
ed as receiver in another case in respect 
of the properties of Keralassery L P. 
School. He is receiver in some other 
cases as well. The. lst respondent was 
appointed as Liquidator under S. 448 of 
the Indian Companies Act (Act 1 of 1956) 
in respect of Narasimha Bank, Alathur 
(in liquidation) and he is still holding 
that office under the Central Govern- 
ment. The office of the liquidator is a 
statutory appointment made by the Cen- 
tral Government. The lst respondent is 
thus holding an office of profit both un- 
der the Government of India as well as 
under the Government of Kerala, and 
he is, therefore, disqualified under the 
Constitution of India and the Represen- 
tation of the People Act, 1951. The pray- 
er is to declare that the election of the 
Ist respondent is void on the ground of 
the disqualifications referred to above 
and also to declare that the petitioner 
has been duly elected from No. 7 Pal- 
ghat Parliamentary Constituency. 

2. In answer to the summons issued 
by court, the ist respondent alone enter- 
ed appearance on 22-6-1977. In the writ- 
ten statement filed by the ist respon- 
dent the material allegations in the peti- 
tion are denied. His contentions are as 
follows: The petition is not maintainable 
because it has not been filed in conform- 
ity with S. 81 of the Representation of 
the People Act, 1951. The allegations in 
para. 4 of the petition overlcoked Arti- 
cle 103 of the Constitution which lays 

- down that if a member of either -House 


- 
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oz: Parliament has become subject to a 
disqualification the question shall be re- 
ferred for the decision of the President 
and his decision shall be final. The lst 
respondent is not disqualified from being 
chosen as a member of the Parliament 
because he has not held any office of 
profit under the Government of India 
or under the Government of Kerala. 
Under a G. O. dated 14-10-1976 the Ist 
respondent was appointed as a part-timé 
official receiver attached to the District 
Court, Palghat, for a period of three 
years. The office of part-time official re- 
ceiver is not an office of profit. The 
government does not pay any remunera- 
tion, and the functions discharged by the 
part-time official receiver are not fune- 
tions discharged for the Government. 


The Government does not exercise any 
centro] over the performance of ihe 
part-time official receiver. That apart, 


the lst respondent resigned the post of 
the part-time official receiver by his 
letter dated 16-2-1977 and the Govern~« 
ment by Order G. O. Rt. 423/77/Home 
dated 17-2-1977 accepted the resignation 
with effect from the forenoon of 16-2- 
1977. The post of part-time official re- 
ceiver which the Ist respondent held 
was before the date of the election and 
not on the date of tha election. It is ad- 
mitted by the lst respondent that he 
was appointed as a court receiver by the 
court of the District Judge of Palghat in 
O. S. 1/1964 and also in O. S. 1/1968, Re- 
ceivership cannot be deemed to be an 
office of profit. The ist respondent was 
appointed as receiver in other cases also 
under O. 40, R. 1 of the C.P.C, The aver- 
ments in paragraph 7 of the petition are 
inaccurate and misleading. The Nara- 
simha Bank, Alathur is not a company in 
liquidation. Insolvency proceedings are 
pending in the court of the Sub-Judge 
of Palghat in regard to the affairs of- 
Narasimha Bank, which is a partnership 
firm. It is incorrect to state that the lst 
respondent was appointed as official rex 
ceiver under S. 448 of the Indian Com- 
panies Act 1 of 1956 and he is still hold- 
ing that office. It was in the capacity as 
official receiver that the ist respondent 
was functioning as the interim receiver 
in the insolvency proceedings in relation 


‘to the Narasimha Bank That receiver~ 


ship also came to an end with his re- 
Signation as official receiver. The lst res- 
pondent is not thus holding any office of 
profit to incur disqualification. It is con~ 
tended that this question of disqualifica~ 


tion was not raised at the time of scru< 
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tiny of the nomination papers and ag 
such the petitioner is not entitled to 
raise that question at this stage. The 
petitioner is hence disentitled to get any 
relief in this petition. 


3. After discussing with both sides 
the following issues were raised: 
(1) Whether the lst respondent was 


disqualified for being chosen as or for 
being a member of the Lok Sasha on 
the grounds alleged by the petitioner? 


(2) Reliefs and costs. 

4. Issue No. 1. The short case put for- 
ward by the petitioner in challenging the 
election of the lst respondent is that the 
Ist respondent is disqualified from being 
chosen as a member of the Lok Sabha in 
view of Art. 102 (1) (a) of the Constitu- 
tion. That Article was amended by the 
Constitution (Forty-second Amendment) 
Act, 1976. But the notification issued by 
the Central Government under S. 2 of 
the above Act does not include S. 19 of 
that Act amending Art. 102 of the Con- 
stitution. So both sides agree that the 
question has to be decided on the basis 
of Art. 102 (1) (a) as it originally stood. 
I may read the article: 

“102 (1). A person shall be disqualified 
for being chosen as, and for being, a 
member of either House of Parliament— 


(a) if he holds any office of profit un~ 
der the Government of India or the Gov- 
ernment of any State, other than an 
office declared by Parliament by law not 
to disqualify its holder.” 

5. According to the petitioner the 
Ast respondent was holding an office of 
profit both under the Government of 
India and the Government of the State 
of Kerala. The positions specifically re- 
ferred to in the petition are: (1) Official 
Receiver; (2) Liquidator in respect of 
Narasimha Bank, Alathur (in liquidation); 
and (3) appointment as receiver in O. S. 
1/1964 and another suit, the number of 
which is not given in the petition. J may 
briefly examine the arguments advanc- 
ed by the petitioner on the basis of each 
of these positions. 


6. According to the petitioner the 
ist respondent was appointed as Official 
Receiver under S, 59 of the Kerala In- 
solvency Act, Act 2 of 1956 as amended 
by Act 18 of 1957 as per G. O, Rt. 2359/ 
76/Home dated 14-10-1976 and that the 
Ist respondent was holding that office 
when he submitted the nomination and 
contested the election. The ist respon- 
dent admitted that he was appointed as 
part-time official receiver by the Gov~ 
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ernment of Kerala. But his case is that 
by letter dated 16-2-1977 he tendered 
his resignation and it was accepted by 
the Government by Order No. G. O. Rt. 
493/77/Home dated 17-2-1977. The Ist 
respor.dent tendered in evidence Exts. 
R1 to R4 which are copies of certain 
records kept by the District Court, Pal- 
ghat, relating to the appointment of Offi- 
cial Receiver, On the request of the Ist 
respondent the original records 
called for from the District Court 
by the consent of both sides the originals 
of Exts. Rl to R4 filed by the ist res- 
pondent were respectively marked as 
Exts. R1 to R4. Ext. R4 is the copy of 
G. O. Rt. 423/77/Home dated 17-2-1977. 
The operative portion of the order reads 
as follows: 

“Government are pleased to accept the 
resignation of Shri A. Sunna Sahib, 
Part-Time Official Receiver, District 
Court, Palghat with effect from 16-2-1977 
FN. 3 
It is clear that the Government accepted 
the resignation of the Ist respondent of 
the post of official receiver from 16-2- 
1977. The nomination for the election was 
filed only subsequent to that date, and _ 
therefore, it cannot be said that at the 
time of nomination or election the Ist 
respondent was holding the post of Offi- 
cial Receiver. The further case advanc- 
ed by the petitioner in this respect is 
that subsequently the Ist respondent has 
withdrawn his resignation. Such with- 
drawal apparently has no legal effect be- 
cause his resignation has already been 
accepted by the Government. This argu- 
ment was essentially based upon Ext. R5, 
which is a letter issued from the High 
Court to the District Judge, Palghat. The 
operative portion of the O. M. reads as 
follows: 

“The attention of the District Judge, - 
Palghat, is invited to the above refer- _ 
ence and he is informed that Shri Sunna ` 
Sahib had subsequently applied to the 
Government to withdraw his resignation 
as Part-time Official Receiver, District 
Court, Palghat and that the matter is 
engaging the attention of the Govern- 
ment. Orders of the Government may be 
awaited before proceeding with the 
matter.” 


The petitioner has no case that the alleg- 
ed withdrawal ever took effect and that 
the Ist respondent at any time func- 
tioned as official receiver subsequent to 
his resignation with effect from 16-2- 
1977. In view of these facts it is not ne- 
cessary to consider whether the position 


were -7 
and =~ 
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of official receiver is an office cf profit 
under the State for the purpose oi Arti- 
cle 102 (1) (a) of the Constitution. 


7. The second position specifically re- 
ferred to in paragraph 7 of the petition 
is that the lst respondent was appointed 
as liquidator under S. 448 of the Indian 
Companies Act, (Act 1 of 1956) in res- 
pect of the Narasimha Bank, Alathur (in 
_liquidation) and that he is still holding 
the said office of profit under the Cen- 
tral Government. In paragraph 3 of the 
written statement the Ist respondent 
denied the allegations contained in para- 
graph 7 of the petition. It was pointed 
out that Narasimha Bank, Alethur was 
not a company and that it was a partner- 
ship firm. The Ist respondent also denied 
that he was appointed as liquidator in 
the liquidation of the Narasimhe Bank 
The petitioner has not chosen to prove 
that the lst respondent was appointed as 
liquidator in the liquidation prozeedings 
relating to Narasimha Bank. In fact, it 
was fairly admitted during the time of 
argument that the Ist respondent was 
appointed as liquidator not of the Nara- 
simha Bank but of some other Chit 
Funds, It was to get over that difficulty 
that the petitioner filed C. M. P. No. 9313/ 
77 dated 1-7-1977 for amending the pe- 
tition. That petition was dismissed by 
me. So, as matters now stand, there is 
no material to hold that the ist respon- 
dent was functioning as liquidator of the 
Narasimha Bank. But the learned coun- 
sel for the petitioner drew my attention 
to the statement contained in paragraph 
8 of the written statement to the effect 


that the ist respondent in his capacity ` 


as official receiver was functioning as the 
interim receiver in the insolvency pro- 
ceedings in relation to the affairs of the 
Narasimha Bank, and contended that in 
view of that admission the question re~ 
garding the receivership of the lst res- 
pondent in the Narasimha Bank affair 
should be considered on merits. In para- 
graph 8 of the written statement the Ist 
respondent has clearly stated that the 
said receivership came to an end with 
the resignation of the Ist respondent as 
official receiver. If the admission of ‘the 
lst respondent is to be acted upcn it 
must be read as a whole, The stand 
taken by the ist respondent was that his 
interim receivership of Narasimha Bank 
also terminated by his resignation from 
the position of official receiver. Thus the 
alternative case put forward by the pe- 
titioner also has no factual foundation. 


A. LR. 


8 The third allegation is regarding 
the appointment of the Ist respondent af 
a receiver in O. S. 1/1964 of the District 
Court, Palghat and ir cértain other liti- 
gations. In para. 7 of the written state- 
ment of. the ist respondent it is admit- 
fed that he was appointed as a receiver 
under O. 40, R. 1 of the C.P.C. in O. S, 
1/1964 and its connected suit O. S. 1/1968, 
The lst respondent has no case that the 
receivership was terminated. Thus it is 
common case that during the relevant 
time the Ist respondent was functioning 
as a receiver in certain suits. In this res- 
pect also I cannot say that the allega- 
tions contained in the petition are fully 
satisfactory. The terms and conditions 
of the appointment order, the remunera- 
tion if any, received by the Ist respon- 
dent and other relevant details are not 
given. So the entire argument centred 
upon the general question whether a re- 
ceiver appointed under O. 40, R, 1 of 
the Code of Civil Prccedure can be re- 
garded as the holder of an office of pro- 
fit under the Government of the State 
of Kerala for the purpose of Art. 102 (1) 
(a) of the Constitution. 


9. It is the case cf the petitioner that 
a receiver appointed by a court under 
O. 40, R. 1 of the Code of Civil Proce- 
dure is the holder of an office under the 
State. In support of nis argument the 
learned counsel for the petitioner relied 


upon certain statutory provisions as 
well as judiciai decisions. The sta- 
tutory provisions cited before me are 


S., 21 (4) of the Indian Penal Code and 
S. 2 (17) (d} of the Code of Civil Proce- 
dure. Section 21 of the IP.C. defines 
“public servant’ and by virtue of sub- 
cl. (4) of that section the expression de- 
fined takes in every officer of a court, 
including a liquidator, receiver or com- 
missioner. Similarly 5, 2 (17) of the 
Civil P. C, defines the expression ‘public’ 
officer’ and in view of cl. (3) that ex- 
pression takes in a receiver, commis- 
sioner, etc. The effect of the two provi- 
sions in the two Codes may at best show 
that the receiver is a public officer and 
a public servant. But these definitions 
are not sufficient to establish that an of- 
fice called receivership is created when 
a court appoints a receiver. As pointed 
out, the two definitions include a com- 
missioner appointed by courts also. It 
is extremely difficult to hold that a com- - 
missioner deputed from court is holding 
an office called commission. I do not 
think that the inclusion of receiver in 
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the two definitions stands on a different 
footing. The two definitions in the two 
Codes are intended for certain other pur- 
poses, which it is not necessary for me 
to examine in detail. On the strength of 
these two definitions or because of the 
casual usage of the expression ‘officer’ 
in relation to a receiver, it cannot be 
held that an office called receivership is 
first created and then a person named 
receiver is appointed when a court pass- 
es an order under O 40, Rule 1 of the 
Civil P. C. 


10. The learned counsel then drew 
my attention to certain reported deci- 
sions. The first decision is Krishnaswami 
v. Naranappa (AIR 1959 Mad 209. The 
question raised in that case was whe- 
ther a receiver could have legal repre- 
sentatives to succeed him. The passage 
in that decisioh relied on by the peti- 
tioner reads as follows: 


“Unless it be that P. Solayyappa Naic- 

ker, who had been appointed receiver, 
also became the assignee of the debt, no 
question of any legal representatives 
succeeding to the receiver Solayyappa 
could arise, in so far as the receivership 
is an office created by an order of court; 
and as soon as the receiver dies the office 
comes to an end so far as he is concern- 
ed; and unless a successor is appointed 
by a fresh order issued by the court, 
there cannot be legal representatives to 
the deceased receiver coming and taking 
his place on his demise.” 
Emphasis was laid on the observation 
“as the receivership is an office created 
by an order of the court” to support the 
contention that receivership is an office. 
The next case is Sunni Central Board of 
Waqf v. Sirajul Haq (AIR 1963 All 537). 
The question raised in that case was re- 
garding the maintainability of an appeal 
against an order purported to have been 
passed under O. 40, R. 1 of the Code of 
Civil Procedure. The passage relied on 
by the petitioner reads as follows: 


“Every order of appointment of re- 
ceiver, includes a finding that it is just 
and convenient to appoint a receiver, 
thereby creating an office of receiver and 
a direction nominating a certain person 
to fill the office of receiver so created.” 
The last decision cited was that of the 
Supreme Court reported in Hiralal Patni 
v. Loonkaran Sethiya (AIR 1962 SC 21). 
One of the questions considered in that 
case was regarding the duration of the 


appointment of a receiver. Para, 9 of 
the judgment is extracted below: 

“The second contention of learned 
counsel for the appellant is that the Re- 
ceiver appointed in the suit ceased to be 
a Receiver qua the rights of the parties 
when the final deeree was made by the 
Court. This contention leads us to the 
consideration of the question whether a 
Receiver appointed in a suit ceases to be 


such automatically on the terminacion of |” 


the suit. Neither S. 51 (d) nor Orcer XL 
of the Code of Civil Procedure prescribes 
for the termination of the office of re- 
ceivership. We must, therefore, look for 
the solution elsewhere. Some of the au- 
thoritative text-books on receivers may 
usefully be consulted in this connection.” 
The petitioner relies upon the expres- 
sion ‘termination of the office of rezeiver- 
ship’. These decisions contain expres- 
sions indicating that there is an office 
called office of receivership. I have re- 
ferred to the contexts in which the 
courts used those expressions in the 
respective judgments, and I doubt whe- 
ther in view of such contexts, the con- 
cerned passages in the three decisions 
could be taken as conclusive in the 
matter of interpreting the expression 
“office of profit under the Government” 
occurring in Art. 102 (1) (a) of thea Con- 
stitution, “Office of profit under the 
Government” came up for consid2ration 
of the Supreme Court in Madhukar G. R. 
Pankakar v. J. C. Rajani, (1977) 1 SCC 
70: (AIR 1976 SC 2283). In para. 22 of 
that decision the expression “orfice of 
profit under Government” was constru- 
ed. That paragraph ends with thə fol- 
lowing direction: . 

“A balanced view, even if it involves 
‘judicious irreverence’ to vintage prece- 
dents, is the wiser desideratum.” 

The court held further: 

“Certain aspects appear to be elemen- 
tary, For holding an office of profit under 
government one need not be in the ser- 
vice of Government and there need be 
no relationship of master and sérvant...... 
Similarly, we have to look at the sub- 
stance, not the form. Thirdly, all the 
several factors stressed by this Ccurt, as 
determinative of the holding of an 
‘office’ under Government, need not be 
conjointly present. The critical circum- 
stances, not the total factors, prove deci- 
sive. A practical view, not padantic 
basket of tests, should guide in arriving 
at a sensible conclusion.” 

For answering the question whether a 
receiver appointed by court is the 
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“holder of. an office of profit under the 
Government”, it.is, therefore, necessary 
to consider certain relevant factors like 
the power of the court to appoint a re- 
ceiver, the purpose for which a receiver 
is appointed, the source of the remune- 


ration paid to the receiver and the jural' 


relationship between the court on the 
one part and the appointee on the other. 


11. The main controversy in this case 
centred round the question whether a 
receiver appointed by court can be con- 
sidered as holding an ‘office’. Lord Wright 
in Macmillan v. Guest (1942 AT 561) ex- 
plained the meaning of the word ‘office’ 
in ‘the following terms: 


“The word ‘office’ is of indefinite con- 
tent. Its various meanings cover four 
columns of the New English Dictionary, 
but I take as the most relevant for pur- 
pose of this case the following: 


‘A position or place to which certain 

duties are attached, especially one of a 
more or less public character.” 
The Supreme Court approvea that pas- 
sage in Statesman (P.) Ltd. v. H. R. Deb 
(AIR 1968 SC 1495). In that case Sikri J. 
also referred to the observations of Lord 
Atkin where he approved the observa- 
tions of Rowlatt J., in Great Western 
Riy. Co. v. Bater ((1922) 8 Tax Cas 231 
at p. 235). Justice Rowlatt said thus: 


“Now it is argued, and to my mind 
argued most forcibly, that that shows 
that what those who use the language of 
the Act of 1942 meant, when they spoke 
of an office or employment which was 
a subsisting, permanent, substantive po- 
sition which had an.existence indepen- 
dent from the person whe filled it, which 
went on and was filled in succession by 
successive holders, and if you merely 
had any man who was engaged on what- 
ever terms, to do duties which were as- 
signed to him, his employment to do 
those duties did not create an office to 
which those duties were attached. . He 
hereby was employed to do certain 
things and that is an end of it, and if 
there was no office or employment exist- 
ing in the case as a thing, the so-called 
office or employment was merely an ag- 
gregate of the activities of the particular 
“man for the time being.” 
In Kanta Kathuria v. Manak Chand 
(AIR 1970 SC 694) after referring to the 
aforesaid passages, the Supreme Court 
held: 

"We say with profound respect for 
this most succint exposition, that we 
entirely agree.” 


e 


gation is that the property is 


A. L R. 


These tests may, therefore, be applied to 
a receiver appointed under O. 40, R., 1 
of the Civil P. C. It is not seriously dis- 
puted by the petiticner that if an office 
called receivership exists it can only be 
by virtue of the creation of such an 
Office by the court. Tae authority of the 
court to appoint a receiver of property 
is traceable to S, 94 (d) of the C.P.C. 
The relevant provisions may be read: 

"94, In order to prevent the ends of 
justice from being defeated the Court 
may, if it is so prescribed,— 

(d) appoint a receiver of any property 
and enforce the performance of his duties 
by attaching and-selling his property;” 
The expression. ‘prescribed’ is defined in 
S. 2 (16) of the Code as ‘prescribed by 
rules’. The concerned rules are contain- 
ed in O. 40 of the Code. Rule 1 of O. 40 
deals with appointment of receiver. 
Rule 2 provides for payment of remu- 
nération. Rule 3 prescribes the duties of 
the receiver, and R 4 pertains to the 
enforcement of receiver’s duties. Rule 5 
mentions the cases where Collector may 
be appointed as receiver. Sub-rule (1) of 
R. 1 of O. 40 shows that the court may 
by order appoint a receiver of any pro- 
perty “where it appears to the court to 
be just and convenient”. These provi- 
sions do not expressly confer any power 
on the court to create an office called 
receivership. The further question is 
whether these provisions of the Code 
can be construed as conferring an im- 
plied power on the court to create an 
‘office’ before anyone is appointed as re- 
ceiver. To answer this question it may 
be necessary to consider the purpose of 
appointing a-receiver of any property, 
the effect of appointment of a receiver 
and the other relevant materials, al- 
ready referred to. It is trite knowledge 
that the effect of appointment of a re- 
ceiver of a property involved in a liti- 
placed 
under “custodia legis”. The court takes 
the property into custody because it is 
just and convenient to do so and the pur- 
pose is to preserve the property for the 
benefit of the ultimate winner in the 
litigation. When once the property is 
placed under legal custody the court has 
necessarily to make arrangements for 
its management, preservation or main- 
tenance, as the case may be. It is for 
that purpose that a receiver is appointed. 
Barring the provisions contained in R. 3 
of O. 40, the duties of the receiver in 
relation to the mdnagement of the pro- 
perty placed in custodia legis may vary 
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on the point is whether R. 3 applies to 
a situation where “the parties or any of 
them fail to appear” or it is R. 2 alone 
jwhich would apply on account of the 
default in appearance, In our opinion, 
this is the crux of the matter providing 
answer to the first main question re- 
quired to be decided by us, 

3. Order 17 relates to adjournments 
at the stage of hearing of suit. Rule I 
empowers the Court to adjourn the hear- 
ing of the suit if sufficient cause is 
shown to its satisfaction, Rules 2 and 3 
both apply to an adjourned date of 
hearing of the suit. To this extent, there 
is no difference in the two Rules and 
this is, in fact, the starting point fer 
attracting either of these Rules. The real 
trouble arises as a result of what trans- 
pires in the Court on the adjorned 
date of hearing, On a plain construction 
of R. 2, it is clear that if “the parties or 
any of them fail to appear” on such a 
date, R. 2 is attracted which empowers 
the Court “to dispose of the suit” in one 
of the modes specified. The modes avail- 
able for disposal of the suit in such a 
situation are those provided in O. 9, 
C.P.C. or by making “such other order 
as it thinks fit”. It is settled that O. 9 
provides for all situations arising out of 
the non-appearance of all or any of the 
parties to the suit so that the Court has 
the option to adopt any of the modes 
provided in O. 9 which is applicable to 


the situation created by the default in ~ 


appearance of all or any of the parties. 
Moreover, the further expression “or to 
make such other order as it thinks fit” 
does empower the Court to dispose of 
the suit in a mode other than that pro- 
vided in O, 9. Such other order permit- 
ted by R. 2 ought to be of the kind not 
expressly specified, e.g., an order of ad- 
journment, It is not difficult to visualise 
a situation where the parties or any of 
them fail to appear in the Court on such 
a date and on the basis of the facts ob- 
vious to the Court, it has reason to as- 
sume that there was a fair possibility of 
the defaulting party being absent on 
account of reasons beyond its control 
which require that the party should not 
be penalised in any manner even by dis- 
posal of the suit in the mode available 
under O. 9, A situation such as that 
created by a natural calamity on that 
date provides an obvious illustration of 
this kind. Thus, the unambiguous and 
clear words used in R. 2 show that R. 2 
applies to an adjourned date of hearing 
where the parties or any of them fail to 
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appear. There is no other requirement 
for attracting R, 2. The remaining part 
of R. 2 deals only with the manner in 
which the Court is empowered to dispose 
of the suit in the situation resulting 
from the default in appearance of all or 
any of the parties to the suit and the 
latter part of the Rule contains no re- 
quirement to be fulfilled for attracting 
R. 2. 

4. The scope of R. 2 being as already 
stated, it must follow necessarily that 
the scope of R, 3, O. 17 which follows 
immediately thereafter cannot be such 
as to include within its ambit that which 
falls within R. 2 unless the express lan- 
guage of R. 3 leads to that inevitable re- 
sult. This follows from the need of strict 
construction of R. 3 for the reason al- 
ready stated in addition to the fact that 
two provisions, one following the other, 
in this manner would not be enacted to 
provide for the same situation. Moreover, 
the use of some words in R, 2 and then 
their omission in R. 3 must be taken as 
a deliberate act of the Legislature to 
indicate its intention of not including 
within the ambit of R. 3 that which falls 
within the purview of the words omitted 
therefrom even though incorporated in 
the preceding R. 2. In our opinion, all 
these factors are undoubtedly relevant 
for determining the comparative scope 
of R. 3, 


5. In R. 3 we find that the expression 
“the parties or any of them fail to ap- 
pear” does not find place which means 
that these words were deliberately omit- 
ted by the Legislature while enacting 
R. 3 so as to exclude from within its 
ambit cases of default in appearance of 
parties or any of them for which provi- 
Sion was already made in R. 2 In our 
opinion, the insertion of the words "the 
parties or any of them fail to appear” in 
R. 2 and their omission in R. 3 was a de- 


‘liberate act of the Legislature intended 


to indicate the real point of distinction 
between these two Rules; R. 2 being en- 
acted to provide for all cases where the 
parties or any of them fail to appear 
While R. 3 being made obviously for 
cases where there was no default in ap- 
pearance of any of the parties but any 
party at whose instance hearing of the 
Suit had been adjourned earlier fails to 
perform the act necessary for further 
progress of the suit, It is for this reason 
that R. 3 empowers the Court to decide 
the suit forthwith while R. 2 speaks of 
disposal of the suit in one of the modes 
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specified. The use of the words “dispose 
of the. suit” in R. 2 as against the words 
“decide the suit” in R. 3 is obviously an- 
other deliberate act of departure in 
view of the obvious difference between 


these two expressions, Decision of the 
suit has necessarily to be on merits 
‘bringing about its termination in that 


Court whereas disposal of the suit may 
be even by a mode which need not ne- 
céssarily end the suit, e.g., by an ad- 
journment to another day. In the con- 
text, the meaning of ‘dispose of must he 
different from ‘decide’. 


6. In our opinion, the construction 
confining application of R, 3 only to 
cases where there is no default in ap- 
pearance of any of the paries is also 
more reasonable. Where there is no de- 
fault in appearance, the party at whose 
instance and for whose benefit adjourn- 
ment was granted at the previous hear- 
ing being present has the opportunity to 
assign the reason for its failure to per- 
form the act necessary to the further 
progress of the suit with the result that 
the Court, if satisfied, need not proceed 
to decide the suit forthwith in spite of 
R. 3 being attracted and it may grant a 
further adjournment. On the other hand, 
the reason for the party’s fallure to per- 


form the necessary act being assigned, 
if the Court is not satisfied with the 
sume and proceeds to decide zhe suit 


forthwith, the material being already 
present on record, the aggrieved party 
can assail the correctness and propriety 
of the Court’s action in deciding the suit 
forthwith, in appeal against that deci- 
sion. The appellate Court will have the 
necessary material and the trial Court's 
finding thereon in the record to enable 
it to decide the question afresh in appeal. 
However, if R, 3 be construed to include 
within its ambit even cases of default in 
appearance, notwithstanding the contrary 
indication given by the language used, 
then the defaulting party will have to be 
given an opporunity for the frst time hy 
the appellate Court to show that its de- 
fault can be condoned for valid reasons. 
This is the course suggested in some of 
the decisions referred by us hereafter 
which take the view that R. 3 applies 
even to cases of defaull in appearance 
because it igs conceded that an opportu- 
nity should be given tc the defaulting 
party to satisfy the Court that its default 
was for valid reasons. At the hearing be- 
fore us it was conceded that there is no 
express provision in the Code permitting 
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the appellate Court to adopt such a pro- 
cedure but it was suggested that this can 
be done by the appellate Court in exer- 
cise of its inherent powers. 


T. The result of taking the opposite 
view is, therefore, to unduly stretch the 
powers of the appellate Court requiring 
it to adopt a procedure for which there 
is no sanction in the Cade of Civil Pro- 
cedure and this, we. say with the greatest 
respect, is a situation created by first 
reading something more in R, 3 which 
it dees not contain end which is not even 
necessary in view or R. 2 making a clear 
provision for those cases. For the reasons 
already given, the legislative intent 
clearly is to apply R. 2 alone and not 
R. 3 to all cases of default in appearance 
of the parties. When disposal of the suit 
is by one of the mcdes contained in 
O, 9, C.P.C.. on application of O. 17, 
R. 2, express remedy is provided to the 
defaulting party. To cases of default in 
appearance, R. 3 wes not intended to 
apply and it is for this reason that there 
is no express provision made in the Code 
empowering the app2llate Court to coun- 
teract a decision made under R. 3 in the 
absence of a party who can show that 
there was valid reason for its default in 
appearance on that date. In our opinion, 
the construction of R. 3 so as to include 
within its ambit cases of default in ap- 
pearance of a party and then the sugges- 
tion that the appellete Court can permit 
the defaulting parzy to show in that 
Court for the first time that there was 
valid reason to exvlein its default, in the 


A 


~ 


absence of any express provision in the. 


Code to permit such a course, is merely 


the creation first of a needless hurdle by ` 


reading something in R. 3 which is not 
there and then the further attempt to 
overcome the same by suggesting a 
course not provided in the Code. We find 
it difficult to accept that the Legislature 
left such loopholes while enacting these pro- 
visions. This conclusion is reinforced by the 
fact that on a plain construction of R. 2, it 
includes all cases of default in appearance of 
parties and there is a deliberate departure in 
phraseology while enazting R. 3 to indicate 
clearly that cases of default in appearance 


were not included within R. 8. 


§. If we look at the heading of R. 2 and 
compare the same with that of R. 3, it pro- 
vides a further indication that R. 2 and not 
R. 3 was intended to ‘apply to all cases of 
default in appearance of parties. This infe- 
rence is reinforced by the fact that the head- 
ing of, R. 2 is in consonance and not at 


Ld 


1977 


variance with the enacting part of that Rule. 
The question is; whether, such use of head- 
ing can be made as an aid to construction? 
In our opinion, a limited use can be made of 
_the heading of R. 2 in order to lend reas- 
surance to the conclusion already reached by 
us on the basis of the plain words of the 
enacting part of the provision. In Bbinka v. 
Charan Singh. AIR 1959 SC 960, the use of 
the heading of a provision was made for re- 
solving a doubt and it was stated as fol- 
lows:— 


“Maxwell on Interpretation of Statutes, 
10th Edn., gives the scope of the user of 
such a heading in the interpretation of a 
section thus, at p. 50: 


‘The headings prefixed to sections or sets 
of sections in some modern statutes are re- 
garded as preambles to those sections. They 
cannot control the plain words of the statute 
‘but they may explain ambiguous words’, 


If there is any doubt in the interpretation 
of the words in the section, the heading cer- 
tainly helps us to resolve that doubt.” 


It is this limited use permitted by the Sup- 
reme Court that we make of the heading in 
this case to re-assure ourselves about the com- 
parative scope of the two Rules and to clear 
the ambiguity, if any. The law permitting 
this limited use of the heading of a provision 
continues to be the same and the recent 
House of Lords’ decision in Director of Pub- 
lic Prosecutions v. Schildkamp (1969) 3 All 
ER 1640 reiterates that the heading of a 
provision can definitely be used as an aid to 
construction even though its use is limited. 


9. The plain and unambiguous language 
of the two provisions; the deliberate depar- 
‘ture made in the phraseology of the two 
Rules; the undisputed need to construe R. 3 
strictly; the consequences which necessarily 
follow as a result of the construction made 
and the heading of the two Rules, are fac- 
tors which lead us without any hesitation to 
the conclusion that R. 2 applies to all cases 
of default in appearance of all or any of the 
parties with the result that R. 3 does not 
apply to any of those cases. This conclusion 
also enables the defaulting party to have the 
order made under O. 9, C. P. C, set aside 
in the manner provided for that purpose in 
the Code by showing that there was valid 
reason for default in appearance on the date 
fixed. This is done in the manner prescribed 
by the Code. We also think that the expres- 
sion “such other order as it thinks fit” used 
in R. 2 permits disposal of the suit and not 
a decision thereof on merits contemplated by 
IR. 3, in a mode other than that provided in 
(O. 9, e g» by an order of adjournment. A 
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contrary conclusion would result in several 
needless difficulties. In the first place, that 
would permit an order of the type contem- 
plated by R. 3 even in the case of a default 
in appearance of any of the parties which is 
a construction not acceptable to us for the 
reasons already given. That apart, it would 
permit the making of an order contemplated 
by R. 8 within the ambit of R. 2 itself so 
that such a construction would render R. 8 
superfluous. It is settled that unless £ is 
unavoidable, a construction which renders a 
provision superfluous must be rejected. All 
these reasons impel us to take the view that 
the expression “or make such other order as 
it thinks fit” used in R. 2 does not include 
within its ambit a decision falling within the 
ambit of R. 3. As for R. 8, it follows that 
this Rule presupposes the presence of al. par- 
ties and then the failure of the party at 
whose instance and for whose benefit the 
hearing was adjourned on the previous date 
to perform the act necessary to the further 
progress of the suit. It is only to this class 
of cases that R. 8 applies and it has n> ap- 
plication to cases falling within the amòit ot 
R. 2. In our opinion, whenever such a ques- 
tion arises, it has first to be seen whether 
R. 2 applies to the facts of a case since on 
R. 2 being attracted, the operation of R.8 
would be automatically excluded. It is only 
when there is no default in appearanze of 
all or any of the parties that the question of 
applying R. 3 would arise to the facts of a 
case, provided the requirements laid down in 
R. 8 are fulfilled. 


19. We shali now refer to the several 
decisions on this point in order to examine 
whether it is necessary for us to deviate from 
the view indicated by us and which, in our 
opinion, follows from a construction cf the 
provisions in accordance with the accepted 
rules. We shall first refer to the decisicus of 
this Court on the point, in chronological 
order. 


11i. The earliest reported decision of this 
Court cited is Abdul Karim v. Ratilal Gujarati 
AIR 1930 Nag 152. The learned Jrdicial 
Commissioner expressly followed the Full 
Bench decision of the Madras High Conrt 
in Pichamma v. Sreeramulu ILR 41 Mad 
286 : (AIR 1918 Mad 148 (2) (FB)) and held 
that Rr. 2 and 3 of O. 17 are mutualy ex- 
clusive; R. 2 applies in all cases of absence 
of a party or parties, whether or not time 
had been granted to them to do any of the 
acts laid down in R. 3 and that R. 3 clearly 
contemplates the presence of the parties and 
only deals with the case where such party 
being present has failed to do any o- the - 
things laid down in R. 8. In view of the fact 
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that the Full Bench decision of the Madras 
High Court in Pichamma’s case, supra, was 
expressly followed, it would be useful to 
quote the relevant passage from the majority 
opinion therein which occurs at page 295 and 
is as follaws:— 


“The decision of the question must depend 

on the express Jangudge of O. XVII, Rules 
2 and 8. As pointed out in Chandramathi 
Ammal v. Narayanaswami Aiyar (1910) ILR 
83 Mad 241, S. 157 (rule 2) deals with cases 
of absence of parties and S. 158 (rule 3) with 
failure to do what was ordered. If the party 
fails to appear S. 157 (rule 2) applies and 
there is no reason why the Court should as- 
sume (in the absence of any explanation) that 
he is guilty of default so as to apply the 
stringent provisions of S. 158 (rule 3). I think 
the correct rule is to treat R. 3 as applying 
only to cases where the parties are present 
and have not satisfied the Court as to the 
existance of any adequate reason for their 
not having done what they were directed to 
do. I have already dealt with the matter from 
the point of view of hardship to the parties 
and my own experience is that the rule laid 
down in Chandramathi Ammal v. Narayana- 
swami Aiyar, supra, has been a safe and uni- 
form guide to Courts. The construction 
moreover is one that suggests itself on a con- 
sideration of the plain language of Rr. 2 and 
3 I have no hesitation in coming to the 
conclusion that the decision in Chandramathi 
Ammal v, Narayanaswami Aiyar, supra, 
ought to be followed.” 
The learned Chief Justice who was in mino- 
rity held that Rr. 2 and 3 are not mutually 
exclusive but all the same he further held 
that even though R. 3 may be applied in the 
absence of the defendant, yet the decree will 
nonetheless be ex parte and liable to be set 
aside under O. 9 R. 18. C. P. C, Thus, even 
the minority opinion of the learned Chief 
Justice did hold that O. 9 R. 13 applies to 
such a case which means in substance that 
the decree was treated as one passed under 
R. 2 since O. 9 R. 18 does not apply to a 
decree passed under O. 17 R. 3. The next 
decision of this Court is Bhivraj v. Janardhan 
30 Nag LR 94: AIR 1983 Nag 370. Niyogi 
A, J. C. reiterated the same view following 
Abdul Karim’s case, supra. Since we find 
ourselves in full agreement with the conclu- 
sion as well as the reasons given by Nivogi, 
A. J. C. in this decision, it would be useful 
to quote at some length from this decision. 
The relevant portion of the decision is as 
follows:— 

“The material provisions of O. XVII have 
te be read with those of O. IX of the Civil 
Procedure Code. Order IX deals with the 
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consequences of non-appearance of parties 
in obedience to the summons issued-by the 
Court for their appearance, which is the 
first hearing of the case, Order XVII bears 
on the subsequent progress of the suit and, 
deals with the consequences arising from the 
default of the party consisting in the non-ap- 
pearance of the parties or in failure to per- 
form some act necessary for the progress of 
the suit such as the production of documen- 
tary evidence or causing the attendance of | 
witnesses. R. 2 specifically provides for the | 
event of the failure of the party to appear in 
the course of the trial, and it gives a dis- 
cretion to the Court either to dispose of his 
suit in one of the modes directed by O. IX 
or make such other order as it thinks fit. As 
the non-appearance of the party or parties 
concerned at any stage of the suit subsequent 
to the first hearing is analogous to the cases 
dealt with in O. IX, the Court has been given 
the power to put such cases in the category * 
of O. IX. At the same time in view of R. 1, 
O. XVII, the Court is also empowered to 
grant an adjournment. R. 8 contemplates a 
case where the parties are present but com- 
mit default in some way which impedes the 
progress of the suit. It is obvious that while 
R. 2 applies to cases where the hearing is 
adjourned for any’ purpose and the parties 
fail to appear at the adjourned hearing, R. 3 
contemplates a case where the hearing is 
adjourned at the instance of a party for some 
one or other of the purposes specified by 
R. 2 and the party fails to perform the act 
or acts during the time allowed by the Court. 
But cases are bound to happen when the 
party fails to appear in person and also to 
perform the specified act or acts for which 
the adjournment was granted. It is in cases 
of this kind that the question whether R. 27 
or Rule 8 of Order XVII is to be applied 
arises. R. 3 presupposes the appearance of 
the party at whose instance the case was ad- 
journed, but who is unable to give proper 
explanation of his omission to perform the 
specific act or acts for which the adjourn- 
ment was granted ai his instance. When the 
party is present it is possible for the Court 
to demand an explanation. What further 
action is to be taken would be determined 
by the nature of the explanation. If the 
Court is satisfied with the explanation it may 
adjourn the case under O. XVII, R. 1. If it 
is not, then the Court may proceed to judg- 
ment on such material as there is on record 
on the assumption that the party has no evi- 
dence to produce or witnesses to tender, The 
Court is bound to pass some order to indicate 
its view of the explanation tendered by the’ 
party and why further adjournment was 
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thought unnecessary. This order is capable 
of being considered by the appellate Court 
under S. 105 (1), Civil Procedure Code, when 
. an appeal from the decree comes to be filed. 
The position is different when the party is 
absent and there is nobody duly instructed 
appearing in Court able to give any explana- 
tion on behalf of the party. In such cases 
it is obviously inexpedient and unreasonable 
that the Court should at once proceed to 
judgment. The appropriate course would be 
to treat the case as falling under R. 2 so as 
to give the Court a discretion either to pro- 
ceed under O. IX or adjourn the case. In 
either case it is open to the party to appear 
in the Court and give a proper explanation 
of his default in the performance of the act 
necessary for the progress of the suit, If 
the Court proceeds to dispose of the case 
under R. 8 in the absence of the party. he 
would have only. two courses open, either to 
move the Court by a review petition or to 
prefer an appeal from the decree passed 
against him. As remarked by Kumaraswami, 
J. in Pichamma v. Sreeramulu (supra) 
‘There can be no review if the Judge does 
not preside when the application is made’. 
Nor can the appellate Court consider the ex- 
planation by the defaulted party for the first 
time in appeal from the decree, since it is 
not its province to make an investigation oc- 
casioned by the explanation as the original 
Court would be expected to do. While con- 
sidering this aspect of the matter, Mukerji, 
J. gave an illustration which is almost iden- 
tical with the facts of the present case, in 
these words:— 


IT will take an extreme case. Say, a defen- 
dant obtained time to produce his witnesses. 
On the date fixed for hearing he did all he 
could tc arrive at the Court in tims, but 
there happened to be a railway accident and 
he and his witnesses were delayed. Where is 
he to prove the facts : 


Ram Adhin v. Ram Bharose ILR 47 All 
181 at p. 185: (AIR 1925 All 182 at p. 183) 
His answer was: Not in the appellate Court.” 


“The foregoing discussion makes it clear 
that the proper way of interpreting rules 2 
and 3 of O. XVII would be to treat the dis- 
posal of the suit as having been made in ac- 
- cordance with R. 2 in cases when on account 
of the non-appearance of the party, the ex: 
planation of his failure to perform the acts 
referred to in R. 3 was due but was not 
given on account of his absence.” 


Thus, the same view was reiterated in 
Bhivraj’s case, supra. Dayalji v. Kedarnath 
AIR 1953 Nag 222 is relevant only for the 
purpose that Mudholkar, J. held therein 
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that the provisions of R. 3 of O. 17 being 
penal in nature ought to be construed strictly 
and where it was not clear whether a parti- 
cular case falls under R. 2 or under R. 3, ihe 
Court must lean in favour of holding that 
the case falls under R. 2 and not under R. 3. 


-Motilal Joshi v. Mohd. Shafi, AIR 1956 Nag 


179 is the next decision on the point, The de- 
cision was by a Division Bench on a ques- 
tion referred to it for the purpose of decid- 
ing whether the case fell under R. 2 or R.3 
of O. 17 Civil Procedure Code. The Order 
of reference of Kaushalendra Rao, J. ex- 
pressly relied on Bhivraj’s case, supra, to hold 
in paras 5 and 8 that R. 2 is attracted only 
when a party fails to appear while R. 3 con- 
templates that the parties are present but 
have committed a default in some way which 
impedes the progress of the suit. The ques- 
tion referred was whether the withdrawal of 
defendant’s counsel by reporting no instruc- 
tions after refusal of the adjournment 
amounted to appearance of the defendant 
through counsel so as to take out the case 
from the ambit of R. 2. The Division Bench 
held that it did not amount to an appearance 
of the defendant through counsel so that 
O. IT R. 2 applied to that case. The Divi- 
sion Bench was obviously of the opinion that 
the view of Rao, J. expressed in the Order 
of Reference about inapplicability of R. 3 
when a party is absent was the correct view 
otherwise the question referred to the Divi- 
sion Bench did not arise for decision. It must 
be held that the opinion of the Division 
Bench in Motilal’s case, supra, reiterated the 
correctness of the view taken in Bhivraj’s 
case, supra, on this point. 


12. Thereafter in Kanhaiyalal v. Usma- 
nali, C. Revn, No. 292 of 1956 D/- 14-4- 
1960: 1960 Jab LJ (N) 14 P. R. Sharma, J- 
appears to have struck a discordant note on 
this point for the first time. In para 4 of the 
decision, P. R. Sharma, J. stated the question 
for decision in that case as follows:— 


“The short question which arises for con- 
sideration in the present case is whether on 
the appearance in Court ofa duly instructed 
counsel on behalf of the defendants at the 
time of the hearing of the suit, a subsequent 
withdrawal from the case by the learned 
counsel on the ground that -he had no instruc- 
tions to carry on with the proceedings would 
amount to non-appearance of the party con- 
cerned so as to render O. 17 R. 2 of the Code 
of Civil Procedure applicable.” 

However, the learned Single Judge also 
expressed his opinion thereafter that the 
non-appearance of a party would not be 
sufficient ground for holding that the pro- 
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vistons of O. 17 R. 3 would not apply to his 
case, 

It is significant that on the question arising for 
decision in that case that there was no occa- 
sion ‘or the learned Single Judge to express 
this further opinion because the question re- 
ally was whether there being appearance 
made through counsel at the commencement 
of the hearing could appearance at that 
hearing be then wiped out by a subsequent 
withdrawal of the duly instructed counsel. It 
is also significant that the Division Bench 
decision in Motilal’s case, supra, was quoted 
and relied on by the learned Single Judge. 
That being so, it is difficult to appeci-te how 
Motilaľs case (AIR 1956 Nag 179) was read 
as supporting the view that R. 2 applied 
even to a case of absence of a party. It may 
be added that the earlier view of this Court 
to the contrary taken in the cases already 
referred was not even noticed by P. R. 
‘Sharma, J. For these reasons, we have no 
doubt that the decision of P. R. Sharma, J 
was given per incuriam in addition to the 
fact that his opinion was obiter in view of 
the question arising for decision in that case. 
It is, therefore, obvious that this decision of 
P. R. Sharma, J. was not cf any value as a 
precedent. The next decision also of P. R. 
Sharma, J. was in Sunderlal v. Motilal, C. 
Revn. No. 51 of 1962 D/- 15-5-1962 : 1962 
fab LJ (N) 169 (G. Bench). Once again P. R. 
Sharma, J. expressed the same opinion that 
the fact of absence of a party was not a 
ground for not applying the nzovisions of 
O. 17 R. 3 C. P. C, This view was express- 
ed by the lcamed Single Judge once again 
without any reference to the earlier decisions 
of this Court on the point. In our opinion, 
this decision too was, therefore, rendered 
per incuriam and was accordingly of no value 
as a precedent, 


13. The decision of Dixit, C. J. in Maruti 
v. Gangadhar Rao 1964 Jab LJ 559 is next 
on the point. The learned Chief Justice re- 
iterated the view of this Court as follows:— 


“Rule 3 pre-supposes the appearance of 
the party at whose instance the case was 
adjourned but who is unakle to give proper 
explanation for his omission to perform the 
specific act or acts for which the adjourn- 
ment was granted at his instance. See Moti- 
lak foshi v. Mohd. Shafi, (AIR 1956 Nag 
179} and Bhivraj v. Janardhan 80 Nag LR 
94: (AIR 1983 Nag 370) 


It is significant that the Division Bench 
decision in Motilal’s case, supra. was read 
by the learned Chief Justice as reiterating 
this view. The decision then deals with the 
proper manner of disposing of an appeal 
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where an order has been made wrongly un- 
der R. 3 even though it should have been 
made under R. 2 of Order 17. In Lakhanlal 
v. Dasroolal, C. Revr. No. 681 of 1966, D/- 
81-8-1967 : 1967 Jab LJ (N) 95, Bhave J. 
once again reiterated the settled view of this 
Court as follows:— 


“It is now well settled that the proper 
way of interpreting Rr. 2 and 3 of O. 17 of 
the Civil Procedure Code is to treat the dis- 
posal of the suit as having been made ia 
accordance with R. 2 in cases when, on ac- 
count of non-appearance of the party, the 
explanation of failure to perform the acts 
referred to in R. 3 was due but was not 
given on account of his absence, and that 
R. 3 contemplates a case where the parties 
are present but have committed a default 
in some way which impedes the progress of 
the suit. (See Bhivraj v, Janardhan, 30 Nag 
LR 94: (AIR 1933 Nag 870) and Motilal v. 
Mohammad Shafi ILR (1956) Nag 182: 
(AIR 1956 Nag 179)” The same view was 
taken by Hon. the Chief Justice in Maruti 
v. Gangadhar Rao. 1964 MP LJ 919. It may 
be added that Bhave, J. also read the Divi- 
sion Bench decision in Motilal’s case, supra, 
as reiterating this view. We then find that 
in Smt, Sagar Bai v. Bhai Ratilal, 197G ME 
LJ 213 A. P. Sen, J. while dealing with a 
slightly ditterent question assumed that R. 2 
and not R. 8 applied in the absence of a 
party. The main question therein was 
whether the original Court itself could rec- 
tify the error of a decision being given un- 
der R. 3 when R. 2 of O, 17 applied. It was 
held that the original! Court also had the 
power to rectify the mistake as did the 
appellate Court. The decision of Dixit, C. J. 
in Maruti’s case, supra, was referred and 
followed. 


14. Thus, for all these years except for 
the view of P. R. Sharma, J. alone in the 
two aforesaid Single Bench decisions which, 
as already stated, had no binding effect the 
consistent view of this Court ever since the 
year 1980 had been the same as expressed 
in Abdul Karim’s case, (AIR 1980 Nag 152) 
(supra) following the Mad. Full Bench deci- 
sion in Pichamma’s case, (AIR 1918 Mad 
148 (2)) (supra). However, in the year 1970a 
learned Judge sitting singly made -a refe- 
rence for decision by a larger Bench of the 
question whether O. 17 R. 8 could be ap- 
plied in the absence of a party. That was 
the main question which came to be deci- 
ded by a Division Bench consisting of Shiv 
Dayal, J. (as he then was) and K. K. Dube, 
J. in Madanlal v. Jai Narayan, AIR 1972 
Madh Pra 8. The Division Bench considered 
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the question at length and reterated the ear- 
lier settled view of this Court that R. 3 is 


inapplicable where any of the parties does 
not appear. Even though the earlier deci- 


sions are not quoted but it is obvious that 
the Division Bench on a consideration of all 
of: them re-iterated the settled position and 
summarised the conclusions to that effect 
in para 19 of its opinion. The remedies avail- 
able in the different situations were also 
pointed out to avoid any ambiguity. Except 
for conclusion No, (7) which deals with the 
meaning of appearance which is the other 


main question for our decision, the remain- 


ing conclusions summarised in para 19 of the 
opinion relate to this question and the re- 
medies available ta the aggrieved party in 
the different situations. The answer to the 
questions referred to the Division Bench are 
given in Para 20 of the opinion. In our 


opinion, the conclusions stated in para 19, 
except conclusion No. (7) which we shall 
deal with later, and the answers given in 


para 20 of the opinion correctly summarised 
the settled view of this Court till then as 
emerging from the earlier decisions. Thus, 
the Division Bench reiterated the view that 
R. 3 had no application in the absence of 
all or any of the parties. This was, therefore, 
the second Division Bench of this Court 
taking this view, the previous being that 
which decided Motilal’s case, (AIR 1956 Nag 
179) (supra). 


15. The next decision is Smt. Sita Bai 
v. Smt. Vidhyawati, AIR 1972 Madh 
Pra 198 by a Division Bench consist- 
ing of T. P. Naik and K. K. Dube, Jj. 
That was a revision against an order reject- 
ing an application filed for restoration of an 
: earlier application which in turn was for 
restoration of an even earlier application 
made for restoration of an application filed 
under O. 9 R. 18, C. P, C. The original Court 
rejected the last application on the ground 
that no sufficient cause was shown to jus- 
tify restoration. The revision to this Court 
was against that order. The Division Bench 
affirmed that order on merits and also held 
that the facts amply showed the laches in 
the conduct of the applicant at all stages 
which justified refusal of the relief claimed 
by him. Nothing more was required to be 
said by the Division Bench for deciding that 
revision, yet a passing reference was made 
to the decree which was to be set aside un- 
der O. 9 R. 18 and in doing so, it was ob- 
served that the order not having been passed 
under O. 9, there was no occasion for fil- 
ing an application under O. 9 R. 18 C. P.C. 
It is those observations which have been 
relied on later as taking a view: contrary to 
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that expressed in the earlier Division Bench 
decision in Madanlal v. Jai Narayan, (AIR 
1972 Madh Pra 8) (supra). We have no doubt 
that these observations were merely obiter 
and they were not even intended to express 
any conflicting opinion though the words 
used clo prima facie give that impression. 
There can be no dispute that the decision 
of the case neither required nor was it based 
on these observations. That apart, the only 
reasonable assumption can be that 
K. K. Dube, J. being a common member of 
both the Division Benches would not subs- 
cribe to two conflicting views and that too 
without making even a reference to his own 


earlier view expressed in Madanlal’s case, 
supra. There was yet another earlier Divi 
sion Bench decision in Motilal v. Mohd. 


Shafi, (AIR 1956 Nag 179) (supra) taking the 
same view as in Madanilal’s case, supra. We 
have no doubt that the Division Bench de- 
ciding Smt. Sita Bai’s case, supra, would not 
itself express a conflicting view ignoring the 
two earlier Division Bench decisions even 
if it was inclined to take a different view. 
It is also significant that there is no discus- 
sion of the point in the decision and these 
observations find place in para 4 at the end 
of the order after the earlier part of the 
order had, in fact, disposed of the case. All 
these factors lead us to the obvious conclu- 
sion that the observations of the Division 
Bench in Smt. Sita Bai v. Smt. Vidhyawati, 
supra, occurring in para 4 of the decision 
cannot be construed as the opinion of the 
Division Bench on this point and assuming 
it is, then it certainly had no binding effect 
because it was given per incuriam. These 
observations in Smt. Sita Bai’s case, supra, 
were, however, relied on as expressing the 
Opposite view in Narbada Prasad v. 

Awadesh Narain, AIR 1973 Madh Pra 179 
before a single Bench. The learned single 


Judge, in our opinion, rightly held that 
these observations in Smt. Sita Bals case, 


supra, were obiter and were not binding for 
obvious reasons. 


16. Ultimately in a First Appeal, a Divi- 
sion Bench felt that the two Division Bench 
decisions in Madanlal v. Jai Narayan, (AIR 
1972 Madh Pra 8) (supra) and Smt, Sita Bai 
v. Smt. Vidhyawati, (ATR 1972 Madh Pra 198) 
(supra) expressed conflicting views on ac- 
count of which it referred some questions 
for decision by a larger Bench, The main 
question once again was whether it is open 
to the Court to proceed under O. 17 R. 3 
C. P. C. even in the absence of a party. 
The Full Bench consisting of Tare, C. J. 
Raina and Sharma. Jf. took the view that 
O.:17 R. 3 C. P. C. applied even in the 
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absence of a party. That decision is Shanta- 
bai v. Chokhelal, 1975 MP LJ 882: (AIR 
1976 Madh Pra 21} (FB) Raina, J. speaking 
for the Full Bench held that R. 8 being 
stringent in nature should not be applied 
ordinarily in the absence of a party unless 
there is sufficient material on record to de- 
cide on merits and the Court considers it 
proper in the facts of the case: the Court 
has the jurisdiction to proceed under R. 3 
even in the absence of a party, the question 
whether it should do so or not being only a 
matter of propriety to be decided on the 
facts of the case and in case of ambiguity 
it must be assumed that the Court has pro- 
ceeded under R. 2. It is on the basis of 
these conclusions that the questions referred 
were answered. The main decision given 
was that R. 3 of O. 17 applied even in the 
absence of a party. This opinion was given 
after noticing the earlier decision of this 
Court as also some others mentioned there- 
in. Accordingly, this is the first authoritative 
decision of this Court taking the view con- 
trary to that which prevailed in this Court 
ever since the year 1980. We have, there- 
fore, to examine the reasons which persuad- 
ed the Bench deciding Shantabai’s case, 
supra. to abandon the earlier settled view oł 
this Court in favour of the opposite view in 
order to decide whether the view prevailing 
ever since 1980 should be permitted to con- 
tinue or it should be abandoned in favour of 
the opposite view expressed for the first 
time in this Court in the year 1975. The 
reasons given by Raina, J. for taking the 
opposite view in Shantabai’s case, supra, 
are: — 


(1) There is nothing in the lenguage of 
either R. 2 or R. 8 to indicate that R. 8 
pre-supposes the presence of all the parties. 


(2) A defaulting party cannot deprive the 
Court of its power under R. 3 merely by re- 
maining absent so that if the Court has 
power to act under R. 3 in the presence of 
the party at fault, that power is not lost 
merely by the absence of the party even 
when there is good cause for his absence. 


(3) The expression “or make such other 
order as it thinks fit” in R. 2 of O. 17 is wide 
enough to include an order disposing of the 
ease under R. 3, and 


(4) the view that R. 8 pre-supposes the 
appearance of the parties is based on the 
consideration that it would not be prope 


to apply R. 3 unless the party concerned is 
present and has been given an opportunity 
to explain its default in performing the 
necessary act but this is a different matter 
relating to the remedy available to a de- 


e 


Rama Rao v. Shantibai (FB) 


A.I. R. 


faulting party which has nothing to do with 
the Court’s power to proceed under R. 3. 
These are the main reasons given for the 
opinion of the Bench even though at the 
end in para 12 it has also been mentioned 
that the decision of the Supreme Court in 
Arjun Singh v. Mohindra Kumar, AIR 1964 
SC 998 -also to some extent supports the 
argument that absence of a party did not 
automatically exclude the application of 
R. 3 of O. 17. This was said with reference 


to para 22 of that decision. We shali now 
proceed to examine these reasons. 
17. We may point out that the reasons 


given by the Full Bench for taking the con- 
trary view are all met in the discussion 
made earlier. We have already pointed out 
that express inclusion of the words “the 
parties or any of them fail to appear” in 
R. 2 and their deliberate omission from 
R. 8 provides a clear indication that R. 2 
alone applies where there is default in ap- 
pearance of all or any of the parties at the 
adjourned hearing. Nothing has been said in 
Shantabai’s case, supra, in this connection 
except to state the conclusion that there is 
no indication in the language of these two 
Rules. The next reason is also not plausible. 
There is no question of the defaulting party 
depriving the Court of its power by remain- 
ing absent and avoiding the application of 
R. 3. It is not that an order under R. 2is 
set aside automatically. The Court has to be 
satisfied by the defaulting party that its ab- 
sence was for valid reason and then only the 
Court puts back the clock and not otherwise. 
Thus, there is no question of the defaulting 
party gaining any advantage by the so cal- 
led double default. The need of providing 
an opportunity to the defaulting party to 
give an explanation for the default is only 
one of the arguments in favour of the view 
that R. 3 pre-supposes the presence of all 
the parties and that is not by itself the 
basis of that view. This aspect has also 
been dealt with at length earlier. The wide 
meaning given to the expression “or make 
such other order as it thinks fit” occurring 
in R. 2 is, in our opinion, not called fox 
when admittedly there is unanimous opinion 
for a strict construction of R. 3. Moreover, 
this reasoning overlooks the obvious conse- 
quence that R. 3 is thereby rendered super- 
fluous and such a result has to be avoided 
unless it must necessarily follow from 
the clear words of thes statute. In our 
opinion, the reasons expressly given for tak- 
ing the opposite view do not withstand a 
close scrutiny and at any rate they :lọ nol 
justify a departure from the settled view ot 
this Court prevailing for such a long time. 
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The Full Bench in Shantabai’s case (AIR 
1976 Madh Pra 21) (supra) does not say that 
the earlier settled view of this Court is not 
based on a plaustble construction of Rr. 2 
and 8 of O. 17 C. P. C. so that notwith- 
standing the long period for which it had 
prevailed in this Court, it must be departed 
from. It is obvious that even if both views 
are possible, the view which was prevailing 
in this Court for such a long time being one 
of them, it would be undesirable to unsettle 
the law by departing now from that view. 


18. The observations of the Supreme 
Court in para 22 of the decision in Arjun 
Singh v. Mohindra Kumar, (AIR 1964 SC 993) 
(supra) alone remain to be considered in this 
connection, There can be on doubt that if 
that decision supports the view taken in 
Shantabai’s case (AIR 1976 Madh Pra 21) 
(FB) (supra) then this fact alone is sufficient 
, to uphold the correctness of that view. 
However, we are unable to read anything in 
that decision to support that view. In Para 22 
of the decision several reasons were given 
for rejecting the argument that R. 3 instead 
of R. 2 of O. 17 C. P. C. applied to the 
proceedings on May 29, 1958 in that case, 
One of the reasons expressly stated for ex- 
cluding the application of R. 3 was that the 
order-sheet on May 29, 1958 clearly showed 
that the case proceeded ex parte against the 
defendant, i. e. in the absence of the de 
fendant. It was further stated that in order 
to accept the plea that R. 3 applied. it 
must be clearly shown by overwhelming 
evidence that the proceedings were not ex- 
parte. No doubt there are other reasons too 
given in para 22 for holding that R. 3 of 
O. 17 did not apply to the proceedings on 
«May 29, 1958. All the same, the absence of 
defendant on that date is expressly stated as 
one of the several reasons to exclude appli- 
cation of R. 8. It is, therefore, difficult for 
us to appreciate how the observations in 
para 22 of this decision can support to any 
extent the argument that absence of a party 
does not exclude applicability of R. 3 of 
O. 17 C. P. C. In our opinion, these obser- 
vations, on the other hand, support the view 
that R. 8 pre-supposes the presence of all 
the parties. Thus. the reasons given by the 
Full Bench in Shantabai’s case, supra for 
taking the opposite view do not bear scru- 
tiny, with the result that the contrary view 
‘cannot be supported on the grounds which 
-led to its making. With the greatest respect 
to the learned Judges who decided Shanta- 
bai’s case, supra, we are unable to persuade 
ourselves that that view expressed therein 
is correct. 

. 18. We shall now refer tọ some deci- 


Rama Rao v. Shantibai (FB) 


$ 


-that if all evidence is led after default 
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sions of the other Courts. The view o? the 
Madras High Court expressed in Pichamma’s 
case, (AIR 1918 Mad 148 (2)) (supra), was 
reiterated in  Gurusanthayya v. Setra 
Veerayya, AIR 1953 Mad 825. Same is the 
view expressed by a Full Bench of the 
Andhra Pradesh High Court in M. Agaiah 
v. Mohd. Abdul Kareem, ATR 1961 Anclh Pra 
901. The Orissa High Court has also taken 
the same view. See, Parikshit Sai v. Indra 
Bhoi, AIR 1967 Orissa 14 and Hindusthan 
Steel Ltd. v. Prakash Chand AIR 1970 
Orissa 149. In Basalingappa v. Shidtarnappa, 
AIR 1943 Bom $21 (FB) a Full Benca held 
of 
appearance, the decree passed is ex parte 
and such a decree fell under O. 17 R.-2. On 
this point, the Bombay decision takes an in- 
termediate position. The High Courts of 
Allahabad and Andhra Pradesh have made 
amendments in R. 8 of O. 17 in the years 
1953 and 1961 respectively to put the matter 


beyond doubt that R. 2 alone applies to 
cases of default in appearance. For this 
reason, later decisions of these Courts are 


not of assistance. 


20. The Full Bench in Shantabai’s case, 
(AIR 1976 Madh Pra 21) (FB) (supra) also 
relied on Dayal Chand v. Sham Mohan, 
AIR 1971 Delhi 188 and Ismail Suleman v. 
State AIR 1971 Guj 42. In the Delhi case, 


full evidence had been recorded and the 
adjournment was given only for hearing 
arguments. No separate date for hearing 


arguments being contemplated, this case in 
which R. 3 was applied even in the absence 
of a party is clearly distinguishable for this 
reason alone. The Gujarat case holcs that 
where there is enough material on record 
to decide the suit on merits, R. 8 cen be 
applied even in the absence of a party. 
Gopi Kisan v. Ramu, AIR 1964 Raj 147 
(FB) is a- Full Bench decision of that 
Court which holds that Rule 3 being 
a stringent provision, it should be 
applied with circumspect caution and 
judicial restraint. All the same, it takes the 
view that R. 8 applies even in the absence 
of a party, since a case of double default 
does not take away the case from the pur- 
view of O. 17 R. 3. The fallacy in the rea- 
soning based on double default is already 
pointed out by us. The learned Judges of 
the Rajasthan High Court disagreed with 
the Madras Full Bench case already quoted 
by us and which has been followed in this 
Court at least ever since the year 19€0. We 
are unable to agree with the contrary view 
of the Rajasthan High Court and it-is not 
necessary to reiterate our reasons far the 
same. The contrary view does not meet the 
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vifect of difference in the language in the 
two Rules which is undoubtedly deliberate. 
Similarly, the intermediate view is more a 
suggestion of a practical course. However, 
no difficulty requiring a practical course 
arises if we give full effect to the plain and 
unambiguous language of the two Rules. 
All this has been cansidered earher at 
length. We may also mention that the 
Orissa High Court cxpressly dissented from 
the view of the Rajasthan High Court. 

21. Thus, on a conspectus of all the au- 
thorities on the point, we are of the opinion 
that there is no reason to depart from the 


settled view of this Court prevailing at least- 


ever since the year 1930 that R. 3 of O. 17 
pre-supposes the presence of all the parties 
and to every case of default in appearance 
of all or any of the parties, R. 2 and not 


R.3 of O. 17 C. P. C. applies. We 
are also of the opinion that the view 
expressed by Niyogi, A. J. C. in Bhiv- 


taj v. Janardhan, 30 Nag LR 94: (AIR 1988 
Nag 370) together with the reasons for that 
view correctly states the law on the point 
and that in Madanlal v. Jai Narayan, AIR 
1972 Madh Pra 8 the conclusions stated in 
para 19 of the decision (except conclusion 
No. 7 therein} and the answers contained in 
para 20 correctly summarise the legal posi- 
tion including the remedies available to the 
defaulting party in the defferent situations. 
It necessarily follows that the two Single 
Bench decisions of P. R. Sharma, J. in Kan- 
haiyalal v. Usmanali, C. Revn. No. 292 of 
1956 D/- 14-4-1960: 1960 Jab LJ (N) 14 
and Sunderlal v. Motilal C. Revn. No. 51 of 
1962 D/- 15-8-1962 : 1962 Jab LJ {N) 169 
(G. Bench), the observations of the Division 
Bench in Smt. Sita Bai v. Smt. Vidhyawati, 
AIR 1972 Madh Pra 198 and the decision 
in Shantabai v. Chokhelal. 1975 MPLJ 832: 
(AIR. 1976 Madh Pra 21) (FB) are not cor- 
rectly decided. This is our answer to the first 
main question stated by us at the outset. 


22. The other main question for our de- 
cision is about the meaning of appearance 
of a party at a hearing in the Court. There 
can be no doubt that the mere conscious 
presence of the party himself in, the Court 
for participation therein when the case is 
ealled out, whether the party thereafter ac- 
tively participates at the hearing or not, 
does amount to appearance of that party at 
that hearing. In the case of personal pre- 
sence of the party, it constitutes appearance 
even when he abstains from appearing after 
refusal of an adjournment, Thus, in the case 
of presence of the party. which constitutes 
appearance, even his further withdrawal has 
no effect and R. 3 is attracted, The diffi- 
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culty sometimes arises when the party is him 
self absent and the appearance is throug] 
his counsel. In such a situation, the questi 
has to be answered with reference t 
the extent of the authority of the 
counsel and his conduct at the com 
mencement of the hearing when the 
case is called. The real test is whether the 
counsel has done any act at that hearing oi 
the suit or was his presence merely to in 
form the Court that he was not duly im 
structed te appear at the hearing on account 
of which there is no appearance of the 
party through him on that date, In such ¢ 
situation, it would be a question of fact ir 
each case to be answered with reference tc 
the extent of authority of the counsel and 
the indication of the same given by him to 
the Court at or before commencement of 
the hearing when the case is called, It is 
equally clear that once the counsel has 
commenced participating at the hearing 
without indicating that he was not duly in- 
structed to represent the party at that hear- 
ing except to seek an adjournment, his subse- 
quent withdrawal when the hearing has 
commenced will not amount to non-appra- 
rance of the party through him. In Bhivraj 
v. Janardhan (AIR 1983 Nag 870) (supra) 
Niyogi, A. J. C. held as follows:— 

“It is urged that a pleader was present in 
Court on behalf of the defendant. There is 
nothing in the order skeet to show that he 
had received instructions to account for the 
default committed by his client. His mere 


physical presence under the circumstances 
cannot be regarded as equivalent to the pre- 
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sence of the party.” 
(Underlining by us). 
According to this view, unless the counsel 
is duly instructed for appearance on that 
date, his mere physical presence cannot be 
treated as the presence of the party. Obvi- 
ously, the mere appearance of the pleader 
to inform the Court that he was not duly 
instructed by his client is an act of courtesy 
rightly extended to the Court and that 
should not jeopardise the interest of the 
party merely because of this courtesy 
shown by his counsel to the Court. The 
Division Bench in Motilal Joshi v. Mohd. 
Shafi, (AIR 1956 Nag 179) supra, affirmed 
this view and held that when a counsel ap- 
peared only to request for an adjournment 
and on its refusal reported ‘no instructions’, 
there was no appearance of the party whom 
the counsel represented. The conclusion was 
reached after a review of the authorities onj 
the point till then and the test applied was 
whether the counsel had acted in any man- 
ner: for his client at that hearing before re- 
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porting ‘no instructions’. It' was thought that 
a mere request for adjournment was by it- 
self not an act of participation at the hear- 
ing to make it an appearance on behalf of 
that party. In our opinion, the test applied 
as well as the conclusion reached was cor- 
rect. A request for an adjournment made 
prior to the commencement of hearing can- 
not amount to an act of participation at the 
hearing since such a request prior to the 
commencement of the hearing is obviously 
no part of the hearing and is merely a re- 
quest not to commence the hearing on that 
date. The position, however, would be dif- 
ferent if the request for adjournment is 
made by the counsel after he has done 
some act which amounts to his participation 
at the hearing. An act done to constitute 
appearance at the hearing cannot be nulli- 
fied nor the appearance resulting therefrom 
wiped out by a subsequent withdrawal dur- 
ing that hearing.. It., would be unsafe to 
attempt any exhaustive list dealing with all 
such situations since it would be a question 
of fact in each case to be answered by ap- 
plication of the test whether, the counsel 
was duly instructed to appear at the hear- 
ing or his presence was merely to inform 
the Court that he was not appearing at 
the hearing to represent his client and that 
no act of participation at the hearing was 
done by him to constitute appearance of the 
party. The extent of counsel’s authority 
would also be relevant. In Madanlal v. Jai 
Narayan (AIR 1972 Madh Pra 8) (supra) 
conclusion No. (7) stated in para 19 and the 
observations occurring earlier in para 16 in 
the opinion of the Division Bench have to 


be modified since they are definitely too 
wide and to some extent at variance with 
the view of the earlier Division Bench in 


Motilal’s case, supra. In the order of present 

reference, it is pointed out that the Division 

Bench decision in Motilal’s case, supra, was 
(Contd on Col. 2) 


Questions, 


(1) If, when a suit is called on for hear- 
ing, a party’s counsel appears and seeks 
adjournment but when adjournment is 
refused he retires saying that he has 
no instructions whether this will am- 
ount to “appearance” of the party 
whom the counsel represents 


(a) If the counsel had sought adjourn- 
ment because he was instructed by his 
client to ask for an adjournment only, 
and not to proceed with the trial if ad- 
journment be refused? 


maa rut 
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not brought to the notice’ of the Division 
Bench in Madanlal’s case, supra. That ex- 
plains the variance, which was obviously not 
intended. The test applied io Madanlal’s 
case, supra, by the Division Bench is the 
same as by the earlier Division Bench in 
Motilal’s case, supra, However, conclusion 
No. (7) stated in para 19 contains a passage 
which reads as follows:— 


“But where a counsel appears and seeks 
adjournment, and, when the adjournment 
prayed for is refused, he abstains from tak- 
ing part in the proceeding saying that he 
has no further instructions it tantamounts to 
the appearance of the party.” 


To the same effect are observations in 
para 16 earlier. This portion must be read 
as confined to that category of cases where 
the counsel has done some act amounting 
to participation at the hearing so that the 
same constitutes appearance of the party 
through counsel and then he withdraws 
after refusal of an adjournment sought later 
during the cotirse of that hearing. Thus, 
conclusion No, (7) in Madanlal’s case, supra, 
has to be read modified to the extent indi- 
cated. In our opinion, the conclusion of the 
Division Bench in Motilal’s case, supra, is 
the correct view on this point. We find that 
substantially the same view is taken in 
Soonderlal v. Goorprasad, (1899) ILR 23 
Bom 414, Satish Chandra Mukherjee v. 
Ahara Prasad Mukerjee (1907) ILR 34 Cal 
403 and Basalingappa v. Shidramappa, AIR 
1943 Bom 821 (FB). Thus, the meaning of 
the word “appearance” for the purpose of 
attracting R. 2 of O. 17 has to be under- 
stood in this manner. The other main ques- 
tion stated at the outset is answered by us 
in this manner. 


23. As a result of these conclusions, our 
answers together with the questions referred 
to us, are stated as under:— 


Answers, 


Tt will be no appearance of the 
party and R. 2 of O. 17 C. P. C. alone 
would be attracted. However, in such 
a case the defaulting party must show 
‘sufficient cause’ for non-appearance as 
well as for not fully instructing the 
counsel, 
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Questions. 


(b) If the counsel feels a necessity to 
seek adjournment so that he may pre- 
pare himself and, on his own, seeks ad- 
“‘ournment. 

(2) If, when a case is called on for 
hearing, the counsel appears (without 
making any request for adjournment) 
merely to inform the Court that he has 
no instructions and, therefore, would not 
appear, will it still amount to appearance 
of a counsel for the purposes of O. 9, 
R. 8, or O. 17, R. 2 C, P. CP 

(3) Whether an application under O. 9 

C. P. C. will lie for setting aside the 
dismissal of a suit in the following cir- 
cumstances:— 
(a) The plaintiff had not been asked to 
do something and he did not appear 
when the case was called on for hear- 
ing. 

(b) The plaintiff was asked to do some- 
thing which he did not do, nor did he 
appear when the case was ealled on for 
hearing. 

(4) Whether, in the following situa- 
tions, the defendant can apply under O. 9 
R. 18 C. P.C for setting aside an ex 
parte decree:— 

(la) When the defendant had not been 
asked to do something and he did not 
appear and the Court decided the suit 
on the basis of the existing material 
without or after taking any further evi- 
dence on record. 

(b) When the defendant had been ask- 
ed to do something which he did not 
do, nor appeared when the case was call- 
ed on for hearing and the Court decid- 
ed the suit on the existing material with- 
out taking any further evidence tor the 
plaintiff. 

(c) When he had been asked to do 
something which he did not do and did 
not appear when the case was called on 
for hearing and therefore, on the same 
day. the Court took on record ex parte 
evidence produced by the plaintiff. 

(d) When he had been asked to do 
something which he did not do, nor ap- 
peared when the case was called on for 
hearing and the trial Court adjourned the 
hearing for recording plaintiff's evidence 
ex parte and on the next date. after re- 
cording plaintiff's ex parte evidence, 
passed an ex parte decree against him. 


24. This case shall now go back to the 
appropriate Bench for its decision on merits 
in accordance with the opinion given by us 


on the questions referred for decision, 
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Answers, 


It will be no appearance of the party 
and R. 2 of O. 17 C. P. C. alone would 
be attracted. 


it will be no appearance of the party 
and R. 2 of O. 17 C. P. C. alone would 
be attracted. 


Yes. Order 17 R. 2 C. P. C. would alone 
be attracted. 


Yes. Order 17 Rule 2 C. FP. C. would 
alone be attracted. 
Yes. Order 17 Rule 2 C. P. C. would 
alone be attracted. 
Yes. Order 17 Rule 2 C. P. C. would 
alone be attracted. 
Yes. Order 17 Rule 2 C. P. C. would 
alone be attracted. 
Yes. Order 17 Rule 2 C. P. C. would 


alone be attracted. 


RAINA J. (Minority view):- 2 
Although a large number of questions have 


been referred by the Hon’ble the Chief Jus- 
tice to this Bench of five Judges for con- 
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sideration, I think, the answer to all those 
questions depends on the decision of the 
following two questions: 


(1) Whether the Court has jurisdiction to 
proceed under R. 3 of O. XVII of the Code 
of Civil Procedure against a party in his ab- 
sence and whether the Full Bench decision 
of this Court in Shantabai v. Chokhelal, 1975 
MPL] 832:(AIR 1976 Madh Pra 21) (FB) 
on the point is correct? 


(2) What constitutes “appearance of a 
party at the hearing” within the meaning of 
R. 2 of O. XVII of the Code of Civil Pro- 
cedure? 


26. So far as the first question 
cerned, there is nothing to indicate in the 
order of reference on what grounds the 
correctness of the unanimous decision of the 
Full Bench in Shantabai v. Chokhelal (AIR 
1976 Madh Pra 21) (FB) (supra) is doubted. 
There were also practically no arguments at 
the bar questioning the correctness of the 
said decision. Shri P. R. Padhye, learned 
counsel for the applicants, supported the de- 
cision; while Shri N, S. Kale, appearing for 
the other side, indirectly questioned the 
correctness of the decision by merely saying 
that, in his view, it was not open for the 
Court to proceed under R. 3 of O. XVII in 
the absence of a party. He did not, however, 
put forth any arguments in support of his 
view which may require consideration, From 
paragraph 8 of the order of reference it ap- 
pears, on the other hand. that Shri Kale 
relied on the decision in support of bis con- 
tention that since the order of the trial Cceurt 
did not make a mention whether jt acted 
under R. 2 or R. 3 of Order XVII, it must 
_ be assumed that it proceeded under R. 2 . My 
learned brother, Verma J. has, however. in a 


is con- 


very able and comprehensive discussion of. 


the question, pointed out that the decision 
of the Full Bench is not correct and should 
be reversed. I very much regret my inability 
to agree with him. As there were no argu- 
ments at the bar on this question, it is neces- 
sary for me to deal with the points raised by 
him in support of his opinion. 


27. Before proceeding ty discuss the 
question on merits, it is necessary to state 
‘that my Jearned brother has been very much 
influenced by the consideration that the Full 
Bench decision upset a long-standing settled 


-© view of this Court and, therefore, it is neces- 


sary to restore it. To my mind, so far as I 
can gather from a number of decisions of 
this Court preceding the decision of the Full 
Bench, there was divergence of opinion, not 
only in other High Courts but even in this 
Court, on the question whether it is open 
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to the Court to proceed under R. 8 of Order 
XVII of the Code of Civil Procedure in the 
absence of a party. The settled view was 
only to the effect that where the Court pro- 
ceeds to dispose of a case in the absence 
of a party without indicating whether it was 
acting under R. 2 or R, 3 of O. XVII, the 
order should be construed as one under R. 2 
and this view was upheld by the Fu Bench. 


28. In two decisions of the Judicial 
Commissioner’s Court, at Nagpur, namely 
Abdul Karim v. Ratilal Gujrati AIR 1330 Nag 
152 and Bhivraj v. Janardhan 30 Nag LR 94: 
AIR 1983 Nag 370, it was held that R. 3 of 
Order XVII pre-supposes appearance of the 
party at whose instance the case was ad- 
jowmed and, therefore, the said ruls is not 
attracted in the absence of a party. In these 
cases the decision of Madras High Court in 
Chandramati Ammal v, Narayanaswami Aiyar 
(1910) ILR 33 Mad 241 was followed. In 
Basalingappa v. Shidramappa, AIR 1848 Bom 
321 (FB) a Full Bench of the Bombay High 
Court expressed a contrary view as would 
appear from the following observatons at 
p. 324—- 


“The observations in the latter case that 
R. 2 and R. 3 are in direct conflict with each 
other are not, however, correct. They are 
neither conflicting nor mutually exclusive.” 
The decision of the Calcutta Hi gh Court in 
Mariannissa v. Ramkalpa Gosain (1907) ILR 
34 Cal 235 was quoted with approval. In 
that case, while dealing with Ss. 157 158 of 
the Code of Civil Procedure, 1882 which 
corresponded to Rules 2 and 3, O. XVII of 
the present Code, it was observed zs under 
at p. 237— 

“It may well happen, for instance, that a 

plaintiff to whom time has been granted to 
produce evidence, not only fails to do so, 
but also fails to appear. In such a case, if 
there are no materials on the record, the ap- 
propriate procedure to follow would be that 
laid down in S. 157; but if there are mate- 
rials on the record, the Court ought to pro- 
ceed under S. 158”. 
A similar view was later taken by a Full 
Bench of the Rajasthan High Court m Gopi- 
kishan v. Ramu AIR 1964 Raj 147 (FB) and 
certain other High Courts. 


29, There was thus a divergence of opin- 
ion on this question between other High 
Courts and this divergence was reflected in 
the decisions of this Court. So far as the 
Nagpur High Court is concerned, there ap- 
pear to be only two decisions, namely, 
Dayalji v. Kedarnath ATR 1958 Nag 222 and 
Motilal Joshi v. Mohammad Shafi AIR 1956 
Nag 179. In the former Mudholkar, J merely 
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emphasized that the provisions of R. 3 of 
Order XVII, being penal in nature, ought 
to be construed strictly; and where it was 
not clear whether a particular case falls 
under R. 3 or R. 2, the Court must lean in 
favour of holding that it falls under R. 2 and 
not under R, 8. As pointed out above, this 
view has been upheld by the Full Bench in 
Shantabai v. Chokhelal (AIR 1976 Madh Pra 
21) (FB) (supra). In Motilal Joshi v. Moham- 
mad Shafi (supra) the question whether the 
Court has jurisdiction to proceed under R. 8 of 
Order XVII in the absence of a party does 
not seem to have been either debated or con- 
sidered and, therefore, in my view, it cannot 
be considered as an authority on the point. 


30. After the formation of the new State 
of Madhya Pradesh, the first decision we 
may notice is Manoramadevi v. Kanhaiyalal 
1957 Jab LJ 268. In that case the trial 
Court had fixed the case for plaintiffs evi- 
dence on 6-10-1955; but, as on that date the 
plaintiff requested for further time to enable 
her to produce her witnesses and to exaimine, 
herself, the Court adjourned the case to 
22-10-1955, The plaintiff and her counsel 
both were absent on that date. The trial 
Court thereupon proceeded under R. 3 of 
Order XVII. Samvatsar, j., in the aforesaid 
circumstances, held that where the order has 
been expressly passed by the Court concern- 
ed under R. 3 of Order XVII, it is not open 
to construe it otherwise and to hold that it 
should be deemed to be one passed under 
R. 2 of Order XVII. Thus, the competence 
of the Court to proceed under R. -3 of Order 
XVII in the absence of the party in default 
was expressly recognized. A similar view 
was expressed by Naik, J. in Goverdhan v. 
Ganesh ILR (1962) Madh Pra 766. In that 
case the Court had proceeded under R. 3 of 
Order XVII in the absence of a party and it 
was held that although the provisions of R. 2 
of O. XVII would have been more appropriate 
the trial Court, having exercised its juris- 
diction under R. 3 of O. XVII, the rights of 
the parties would be regulated by what the 
trial Court actually did. Thus, this decision 
also clearly proceeds on the view that it is 
open to the Court to proceed against a party 
under R. 8 of O. XVII even in his absence. 
Besides these two decisions, there are two 
decisions of P. R. Sharma, J. in Kanhaiyalal 
v. Usmanali 1960 Jab LJ N} 14:C. Revn. 
No. 292 of 1956, D/- 14-4-1960 and Sunder- 
lal v. Motilal 1962 Jab LJ (N) 169: C. Revn. 
No. 51 of 1962 D/- 15-8-1962 in which it 
was held that the provisions of R. 3 of Order 
XVII are not rendered inapplicable merely 
because the party at fault has failed to ap- 
pear. My learned brother. Verma-J., has ex- 
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pressed the opinion that these decisions were 
rendered per incuriam. We may be in a posi- 
tion to say that; but so far as the subordi- 
nate Courts are concerned, they cannot be 
expected to ignore them on this ground. I 
have already referred to two other decisions 
on the point taking a similar view which have 
not been noticed by Verma, J. 


ol. It was in view of this divergence of 
Opinion in this Court, apart from the, diver- 
gence of opinion in various High Courts ir 
this country, that the matter was referred to 
a Division Bench consisting of Shiv Dayal, J. 
(as he then was) and K. K. Dube, J. in 
Madanlal v. Jainarayan AIR 1972 Madh Pra 
8. In that case it was held that R. 8 of 
Order XVII is inapplicable where any of the 
parties does not appear; but, again, a contrary 
view was expressed by another Division Bench 
consisting of T. P. Naik and K. K. Dube, JJ. 
in Smt. Sitabai v. Smt. Vidyawati AIR 1972 
Madh Pra 198. The observations of the 
Division Bench in Smt. Sitabai v. Smt. 
Vidyawati (supra) on the question whether 
R. 3 of Order XVII is attracted even in the 
absence of a party were considered as obiter 
by Shiv Dayal J. (as he then was) in Narbada 
Prasad v. Awadesh Narain AIR 1973 Madh 
Pra 179. When the same question arose be- 


‘fore another Division Bench. it considered it 


proper to refer the matter to a larger Bench, 
particularly because in Madanlal v. Jainara- 
yan (supra) there was no reference to the 
various decisions of this Court in which a 
contrary view had been expressed nor to the 
Full Bench decision of Bombay High Court in 
Basalingappa v. Shidramappa (AIR 1948 Bom 
$21) (FB) (supra) and that of Rajasthan High 
Court in Gopikisan v. Ramu (AIR 1964 Raj © 
147) (EB) (supra). If the decisions, in which ~ 
a contrary view had been expressed had been 
taken into consideration. the position would 
have been different; but it seems the Bench 
had no assistance whatsoever from the bar. 
It seems the important decisions of this 
Court as well as of other High Courts in 
which a contrary view had been. expressed, 
were not brought to the notice of the 
Bench. It was in these circumstances that the 
Full Bench in Shantabai v. Chokhelal (AIR 
1976 Madh Pra 21) (FB) came to be con- 
stituted and it unanimously decided that it 
is gpen to the Court to proceed under R. 3 
of Order XVII even in the absence of the 
party in default but the discretion should be 
judiciously exercised in the light of the ob- 
servations made therein. 

32. I am, therefore, of the view that the 


decision in Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) cannot be treated as one 
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which has upset a settled view of this Court 
on the question under consideration ‘and 
needs to be reversed on that ground. It is, 
therefore, necessary to examine the question 
whether the decision of the Full Bench in 
Shantabai v. Chokhelal is correct or not with 
an open mind uninfluenced by the consi- 
deration that a settled view as this court has 
been dethroned. If it is incorrect, there 
should be no hesitation in setting it aside be- 
cause, as observed by Bhagwati, J. in Umed 
v. Rajsingh AIR 1975 SC 48 at p. 58, to per- 
petuate an error is not heroism and it is the 
compulsion of judicial conscience to rectify 
it at the earliest. 


38. I now proceed to consider whether 
the decision of the Full Bench in Shantabai 
v. Chokhelal (AIR 1976 Madh Pra 21) (FB) 
is not correct for the reasons given by Verma 
J.. I may here point out that there is no con- 
troversy on the point that the provisions of 
R. 3 of Order XVII being stringent, the Court 


should ordinarily proceed under R. 2 and 
not under R. 3 of Order XVIL; and whee 
the Court does not indicate under which 


rule it has procceded, the order must be 
construed as one under R. 2 of Order XVIL 
The only point in controversy is whether the 
Court’ has no jurisdiction to proceed under 
R. 3 against the delaulting party in his ab- 
sence under any circumstances. My learned 
brother has held that R. 2 is attracted where 
a party is absent. There is no quarrel with 
this proposition. But the question is: In R.$ 
automatically rendered inapplicable thereby? 
In the first place, there is nothing in the 
language of R. 3 to warrant the construc- 
tion that it is applicable only in the presence 
of the party concerned and not’ otherwise. It 
may not ordinarily be considered proper to 
act under R. 3 without giving the party con- 
cerned an opportunity to give an explanation 
for his default. But propriety is one thing 
jurisdiction quite another. 


34. Rule 2 deals with default in appear- 
ances; while R. 8 deals with default in pro- 
ducing evidence or performing some other 
act for which adjournment was granted at 
the request of the party. Where the default 
is of either kind, the matter falls within the 
purview of the rule concerned; but where 
there is a double default, obviously both the 
rules are attracted and it is open to the Court 
to proceed in such manner as it considers 
just and proper in the circumstances of the 
case. 


35. In Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) the Full Bench made the 
following observations in paragraph 8, which 


Rama Rao v. Shantibai (FB) (Raina: J.) 


[Prs. 32-37] M. P? 239 


have a very important bearing on the con- 
struction of Rules 2 and 3: 
“Where a party commits a default of the 
nature specified in R. 8 after securing an ad- 
journment for the purpose, R. 3 empowers 
the Court to decide the suit on merits. If 
the Court can do so in the presence of the 
party at fault, he cannot deprive the Court 
of this power merely by remaining absent 
even assuming that there is good cause for 
his absence, 
It would also be pertinent to refer to the 
following observations of the Delhi High 
Court in Dayalchand v. Sham Mohan AIR 
1971 Delhi 183 in paragraph 11 at p. 186 
“A party cannot deprive the Court of the 
power to decide the suit forthwith by merely 
remaining absent, To so construe R. 3 ‘would 
amount to reading into R. 3 the words when 
the party in default is present’ which are not 
there. Such a construction is not permissible.” 


36. Apart from the above considerations, 
it has to be borne in mind that R., 2 lays 
down that where a party fails to appear, the 
Court may proceed to dispose of the suit in 
one of the modes directed in that behalf by 
Order IX or make such other order as it 
thinks fit. The expression “or make such 
other order as it thinks fit? has been con- 
strued by a number of High Courts to in- 
clude a decision on merits. I entirely agree 
with this conclusion. 


37. In Subramania Othuvar v. Munusa- 
miya Pillai AIR 1916 Mad 897 (1) it was held 
that where the plaintiff has closed his case, 
and there is evidence which, if rebutted, 
would prove his case, it is not a judicial ex- 
ercise of discretion to dismiss the suit for 
default; and the Court should record the de- 
fence evidence. even though the plaintiff is 
absent, and dispose of the case on its merits. 

I, Tulsiram v. Sitaram AIR 1959 Cal 889 
it was held that the words “make such other 
order as it thinks fit” in R. 2 of Order XVII 
mean that the Court can adjourn the suit or 
it can decide the suit on merits, if there are 
materials on the record for doing so. A simi- 
lar view was expressed by the Delhi High 
Court in Dayal Chand v. Sham Mohan (AIR 
1971 Delhi 183) (supra). The relevant ob- 
servations of the Court in paragraph 11 are 
as under: 


“Firstly, even if it is assumed that R. 8 
does not apply when a party is absent, still 
the Court has n power to pass an order on 
merits under the last words of R. 2, namely, 
‘make such other order as it thinks fit: 
Secondly there is nothing in R. 3 to show 
that an order thereunder cannot be passed 
on merits if the party committing the default 
is absent.” . 
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38. My learned brother is in favour of 
putting a narrow construction on the aforesaid 
expression; but such a construction would 
lead to certain anomalies, because it would 
mean that the Court has no jurisdiction to 
decide a suit on merits in the absence of a 
party. This can be demonstrated by an illus- 
tration. Supposing the plaintiff has closed his 
case after adducing his evidence and there- 
after the case is adjourned for a part of the 
evidence of the defendant. If the plaintiff 
remains absent on the followed date and the 
Court, after recording the evidence of the de- 
fendant, proceeds to decide the suit on merits 
and decrees the claim of the plaintiff, can it 
be said that it has acted without jurisdiction 
and the decree as such is a nullity? To put 
a construction on R. 2 of O. XVII whereby 


a decision given on merits in the aforesaid 
circumstances is to be treated as without 


jurisdiction and as such a nullity would not 
be consistent with the scheme of the Code 
and would result in hardship and injustice 
in many cases,/In Madanlal v. Jai Narayan 
(AIR 1972 Madh Pra 8) (supra) it was held 
by Shiv Dayal. J. (as he then was), in para- 
graph 9, that where the plaintiff does not 
appear and the defendant has closed his 
case, there is no impediment in the law which 
prevents the Court from passing a decree in 
favour of the plaintiff on the material on re- 
cord in spite of his non-appearance. Thus, 
the power of the Court to proceed on merits 
in certain circumstances, even in the absence 
of a party, was recognized in that case. It 
would, therefore, be proper to construe R. 2 
of Order XVII in such a manner as to enable 
the Court to give a decision on merits even 
in the absence of a party. Once such juris- 
diction is recognized, it would be logical to 
conclude that it is open to the Court to pro- 
ceed under R. 3 of Order XVII in suitable 
cases, even in the absence of the party at 
fault, as pointed out in the Full Bench case 
Shantabai v. Chokhelal AIR 1976 Madh Pra 
21) (FB). 


39. I need not repeat other reasons, which 
have already been given in the Full Bench 
decision in Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) and refer to the various 
decisions of this Court and other High Courts 
in which a similar view has been taken. So 
far as the decision of the Supreme Court in 
Arjun Singh v. Mohindra Kumar AIR 1964 
SC 993 is concerned, it appears that the 
question under consideration was neither ex- 
pressly raised nor considered in that case. 


40. Before I conclude the consideration 
of this question, I may refer to another point 
on which some stress has been laid by my 
learned brother, Verma, J. for coming to the 


Rama Rao v. Shantibai (FB) (Raina J.) 


A. I. R. 


conclusion that the Court has no jurisdiction 
to proceed under R. 8 cf Order XVII in the 
absence of the defaulting party. It has been 
said that if R. 3 of Order XVII is to be con- 
strued so as to includa within its ambit cases 
of default in appearance, the defaulting party 
would have to be given an opportunity, for 
the first time, by the Appellate Court to show 
that his default can be condoned for valid 
reasons and this would be stretching the 
powers of the Appellate Court requiring it to 
adopt a procedure for which there is no sanc- 
tion in the Code of Civil Procedure. To my 
mind no question of stretching the powers of 
the Appellate Court at all arises because it 
is always open to the Court to rectify errors 
of the trial Court in the exercise of its ordi- 
nary appellate jurisdiction. If, in appeal, the 
appellant is able to show prima facie on affi- 
davit or otherwise that there was good cause 
for his absence and that, if he had appear- 
ed, he would have produced his evidence ur 
performed other acts for which he had secur- 
ed the adjournment, the Appellate Court can 
convert the order under R. 3 into an order 
under R, 2 of Order XVII and leave it to the 
party to have the decision against him set 
aside by an application in the trial Court 
under O. IX. Such a course was adopted by 
this Court in a number of cases. In Maruti 
v. Gangadhar Rao 1964 Jab LJ 559. Dixit, 
C. J. held that where the trial Court errone- 
ously dismissed a suit under R. 3 of O. XVII 
when it should have dismissed it under R, 2, 
the proper order to pass in-an appeal is to 
substitute the order of the trial Court by an 
order dismissing the suit under R. 2 of Order 
XVII. A similar view was taken by a Divi- 
sion Bench in Madanlal v. Jai Narayan (AIR 
1972 Madh Pra 8) and also by the Full 


Bench in Shantabai v. Chokhelal (AIR 1976 ` 


Madh Pra 21) (FB) (supra). To say that such 
a course is not appropriate or not permissible 
would lead to grave injustice. Where the 
Court expressly proceeds under R. 3 of Order 
XVII, the party aggrieved would ordinarily 
file an appeal and in such a case it would 
be proper exercise of jurisdiction by the Ap- 
pellate Court to give suitable relief to the 
appellant by substituting the order under R. 3 
by an order under R. 2 of Order XVII if it 
finds that the trial Court had wrongly pro- 
ceeded under R. 3. 


41. Thus, after considering the whole 
matter over again in the light of the opinion 
of my learned brother Verma, J. I am still 
of the view that the decision of the Full 
Bench in Shantabai v. Chokhelal (AIR 1976 
Madh Pra 21) (FB) is correct. 


42. As regards the meaning of the words 


“appearance of a party at a hearing in the — 


` 
=” 
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« 46. Suppose on the Ist January, 
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Gourt”. I agree with the view expressed by 
my learned brother, Verma J, 


BHACHAWAT, J. (Majority  view):— 
48. I have gone through the opinion of my 
learned Brother Verma, J. and also the opin- 
ion of my learned Brother Raina. J. I agree 
with Verma, J., and have nothing to add. 

SHIV DAYAL. C. J. (Majority view):— 
44. I have had the advantage of perus- 
ing the opinion ‘prepared by my learn- 
ed brother, Verma, J. and that prepared by 
my learned brother, Raina, J. I entirely agree 
with Verma, J. in all the conclusions reached 
by him in paragraph 23, and in the reasons 
recorded by him. I would add a few words. 

45. Verma, J. has concurred in the opin- 
ion expressed by a Division Bench in Madan- 
lal v. Jai Narayan, AIR 197% Madh Pra 8. It 
was ona reference by Raina, J. sitting singly. 
The Division Bench evidently made an. endea- 


. vour tO clear the remedial law from ambigui- 


ties by setting outits reasons for which the 
conclusions (enumerated at the end) were 
reached, without burdening it with case law. 
In Smt. Sitabai v. Smt. Vidhyavati, ATR 1972 
Madh Pra 198; there was no contrary deci- 
sion, and could not be, by another Division 
Bench. (See observations in Mahadevlal v. 
Administrator General of W. B., AIR 1960 SC 
986 and Jaisri v. Rajdewan, AIR 1962 SC 83. 
There were certain passing observations 
which were merely obiter, as discussed ela- 
borately by Verma, J. in paragraph 15. How- 
ever, Raina, Ja, speaking for the Division 
Bench, again referred the question for deci- 
sion by a larger Bench in Shantibai v. 
Chokhelal, 1975 MPLJ 882:(AIR 1976 
Madh Pra 21) (FB) and then Madanlal v. 
Jai Narayan (supra) was overruled. 

which 
was fixed for evidence of both the parties, 
the plaintiff produced his evidence and clos- 
ed his case; while the defendant produced 
only one witness ovt of his list of 5 and 
sought an adjournment for production of the 
remaining 4; the Court granted adjournment 
and fixed the Ist February for the defendant 
to bring his remaining witnesses. On the Ist 
February neither the defendant appears, nor 
any of his witnesses: the Court does not grant 
adjournment and proceeds to decide the suit 
forthwith; and an ex parte decree is passed 
a favour of the plaintiff against the defen- 

ant. l 


(a) According to Madanlal v. Jai Narayan 
(AIR 1972 Madh Pra 8) (supra) (since the 
defendant did not appear) R. 2 will apply 
and the defendants remedies are:— 

(i) to apply under O. 9, R. 13, for setting 
saide the ex parte decree on the ground of 
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sufficient cause. which prevented him from 
appearing on Ist February, or 

_ (ii) to appeal from the ex parte decree on 
the ground that the judgment and decree ap- 
pealed from are erroneous on merits. The 
scope of: each of these two remedies is clearly 
distinct; there is no uncertainty, no ambi- 
guity. 

(b) The contrary view is that in spite of 
the defendant’s non-appearance and because 
of his non-production of evidence, for which 
he had taken time, the ex parte decree is 
under R. 8. Consequently, an appeal will lie. 
According to this: view, the ex parte decree 
is also within R. 2, because the expression 
“or make such an order as it thinks fit” ia- 
cludes a decision on merits. Therefore, the 
remedy will also be under O. 9, R. 18. The 
defendant is then on the horns of -a dilemma; 
to which of the two remedies he can resort? 
And, still the risk is there; if he applies 
under O. 9, his application may be dismissed 
on the ground that R. 8 applies; if he pre- 
fers an appeal, it may be dismissed on the 
ground that the order does not fall under 
R. 3; perhaps he will be advised to take re- 
course to both the remedies. 


47. The question relates to every day 
practice. The law relating to remedies must 
be clear, certain and unambiguous; other- 
wise, the parties are put to great hardship 
and suffer injustice, when applications under 
O. 9 are dismissed on the ground that the 
order passed on non-appearance of a party 
also falls under R. 8 of O. 17 and, therefore, 
the only remedy was by way of an appeal; 
or appeals are dismissed on the ground that 
the order passed was within R. 2. For this 
reason and also for the reason that conclusion 
(7) in Madanlal v. Jai Narayan (AIR 1972 
Madh Pra 8) (supra) deserved to be explained 
further, it became necessary to frame several 
questions which would cover all contingen- 
cies and to refer them to a larger Bench for 
an authoritative decision. Hence this Full 
Bench was constituted. 

48. On the distinction between Rules 2 
and 3 of O. 17, C. P. C. as regards their 
applicability, and their consequences, and 
also the remedies available to the parties, 
Verma J. has very ably expressed with 
thoroughness the opinion formed by all of us, 
except Raina, J. I have nothing to add ex- 
cept a word. about the basic difference in the 
approach. According to us, if R. 2 applies 
because of non-appearance of a party, then, 
R. 3 is out of the question. According to the 
contrary view, R. 3 applies in case of a de- 
fault described in that Rule, notwithstanding 
non-appearance of a party, and Rule 2 may 
also apply. To put it differently, according 
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to our view, it is first to be seen whether 
R. 2 applies; and, if it applies, to proceed 
under R, 3 becomes out of the question. Ac- 
cording to the contrary view, it has first to 
be seen whether R. 8 applies, or simultane- 
ously to be seen whether both the Rules ap- 
ply. 

49. In Manorama Devi v.  Kanhaiyalal 
1957 Jab LJ 268, there is no discussion about 
the distinction between Rules 2 and 3 of 
O. 17, in regard to their scope and opera- 
tion. The ratio of that case is that where the 
Court . passed an order by an express men- 
tion of O. 17, R. 8. C. P, C. an appeal will 
lie. That was also the view taken in Gover- 
dhan v. Ganesh (ILR (1962) Madh Pra 766). 
Although in the latter case Naik. J. accepted 
that since adjournment was not on the appli- 
cation of the’ party which subsequently com- 
mitted default. Rule 3 of O. 17 did not ap- 
ply, yet, “rightly or wrongly, the trial Court 
‘chose to exercise its jurisdiction under R. 3 
of O. 17 of the Code of Civil Procedure and 
the rights of the parties shall have to be re- 
gulated by what it actually did than by what 
it ought to have done”. Thus, both these 


cases are not relevant to the questions re- 
ferred to this Full Bench. 
50. It may be pointed out with respect 


that the illustration in paragraph 14 (para 
88 in this report—-Ed) of the opinion of Raina, 
J. overlooks that since the hearing was ad- 
journed at the request of the defendant not 
the plaintiff, R. 8 becomes inapplicable. The 
answer to the question posed in that illustra- 
tion is that undoubtedly the Court acted 
within its jurisdiction and the decree is not 
a nullity; but it is not because of O. 17, R. 3, 
but because the Court had inherent juris- 
diction to proceed further to decide the suit. 
There is nothing in the whole of the Code 
of Civil Procedure, which debars the Court 
from deciding a case in favour of a party 
not present. (See conclusion (4) in Madanlal 
v. Jai Narayan (AIR 1972 Madh Pra 8) 
(supra). 

51. On the question when appearance 
of counsel tantamounts to appearance of 
the party, the following illustrations will be 
useful: 

(i) The counsel is present merely to inform 
the Court that he has no instructions and 
will, therefore, not appear. This is mere in- 
timation to the Court as a matter of courtesy, 
so that it may not wait for the counsel. R. 2 
will apply. 


(ii) The counsel is present merely to im- 
form the Court that the client could not 
meet him, and seeks adjournment, If the 


Court refuses adjournment, ‘and the counsel: 
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then withdraws, this is also no ‘appearance 
ot the party. But in either of these cases 
(i) or (ii), when he makes an application 
under O. 9, the party has not only to show 
that there was sufficient cause for his non- 
appearance but he has also to show suffi- 
cient .cause for his inability to instruct his 
counsel. For instance, he can show that he 
could not meet his counsel or otherwise send 
him instructions, by reason of some unfore- 
seen happening, which the Court may con- 
sider sufficient; 


(iii) Where the counsel appears and, for 
instance, makes an application for leave to 


amend the pleading, but after that applica 
tion nas been dealt with. and the counsé 
is called upon to examine or cross-examine a 
witness, at that stage. the counsel seeks ad- 
journment, saying tha: he has no instructions 
regarding the evidence òf the witness; 

(iv) Likewise, if the counsel appears and 
examines or cross-examines one witness, but 
when the next witness is in the box, the 
counsel seeks adjourrment, saying that he 
has no instructions about evidence of the 
other witnesses. If, in either of these cases 
(iii) and {iv), the Court refuses adjournment 
and the counsel withdraws for want of in- 
structions, the counsel's appearance “tant- 
amounts to partys appearance, so that the 
remedy under O. 9 becomes inapplicable. 
This was conclusion Ne. (7) in Madanlal v. 
Jai Narayan (AIR 1972 Madh Pra 8) (supra), 
which Verma, J. has correctly read, and I 
agree with him. 


52. It is meedlees to emphasise, as 
Verma, J. has already pointed out, that an 
application under O. Ẹ is not allowed just for 
the asking, or just because a remedy is pro- 
vided under it. 
provisions and there is a deliberate default, 
(or the cause shown is not sufficient) the ap- 
plication will be dismissed. But, if there is 
sufficient cause shown within the meaning 
of O. 9, proper relief will be given. 

ORDER OF THE COURT 


53. In accordance with the majority opin- 
ion, the reference is answered per paragraph 
28 of the opinion of Verma, J. (sic) (Dwivedi 
and Verma, JJ.?) 


54. This case shall now go back to the 
appropriate Bench for decision on merits 
in accordance with the opinion given by the 
majority (per paragraph 28 of the opinion of 
Verma, J. (sic)) on the questions referred for 
decision. 

Answered -accordingly. 


a a 


À. L B. 


If there is an abuse of the , 


oe A tlle 


tt ee 


m, 


1977 - 
AIR 1977 MADHYA PRADESH 243 
= 1977 LAB. I. C. 1266 
FULL BENCH 
(INDORE BENCH) 


SHIVDAYAL SHRIVASTAVA, C. J, 

G: L. OZA AND G. G. SOHANI, JJ. 

M. E. S. R. T. C. Bairagarh Bhopal, Ap- 
plicant v, Ramchandra and others, Res- 
pondents, 

Mise. Petn. No. 179 of 1973, D/- 9-3- 
1977. 

(A) Constitution of India, Art. 254 — 
Whether employees of M. P. S. R. T. C. 
are governed by Regulations made by 
latter under S. 45, R. T. C. Act, 1950 or 
Standing Orders Rules made by State 
Government under M. P. Industrial Em- 
ployment (Standing Orders) Act, 1961 
(Road Transport Corporations Act (1950), 
S. 45) — (M. P. Industrial Employment 
(Standing Orders) Act (26 of 1961), S. 21) 
=- Misc. Petn. No. 334 of 1972, D/- 11-1- 
1974 (Madh Pra), Overruled, 

The essential subject-matter of the Road 
Transport Corporations Act, 1950, falls 
within the purview of Entries 43 and 44 of 
the Union List. it iş valid, being within 
the Parliament’s Legislative competence. 

Regulations made by the M.P.5.R. 1. C, 
(after obtaining sanction of the State Gov- 
ernment) in exercise of the delegated 
powers under S. 45 of the 1950 Act are 
valid. They have the same effect as if 
part and parcel of the Act itself. 

However, the Regulations made by the 
M. P. S. R. T. C. with the sanction of the 
State Government cannot be said to be 
“made by Parliament” within the mean- 
ing of Cl. (2) of Art. 254. 

The subject-matter of the M. P. Indus- 
trial Employment (Standing Orders) Act, 
1961, falls within the purview of Entry 24 
of the Concurrent List. It is valid, being 
Within the State Legislature’s competence 
and it was validly applied to the M. P, 
S. R. T. C. on 6th July, 1963. 

The Standing Orders Rules, 1963 made 
by the State Government in exercise of 
the delegated powers under S, 21 of the 
1961 Act are valid and have been validly 
applied to the M. P. S. R. T. C. 

Such provisions of the Corporation Act 
and the Regulations made under them, 
and also of the Standing Orders Act and 
the Standing Orders Rules, must be given 
effect to simultaneously, as can stand 
together. In case of any apparent con= 
flict, it is the duty of the Court to so 
Interpret them that they harmonise. 
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If any provision contained in the Corpo- 
ration Act or the Regulations made -under 
it, the subject-matter of which falls 
within the Union List is repugnant to the 
provisions contained in the Standing 
Orders Act or the Rules made under it, 
the former will prevail in every case. 


If any provision contained in the Cor- 
poration Act or the Regulations made 
under it, the subject-matter of which falls 
within the Concurrent List (e.g. condi- 
tions of service of employees) is repugnant 
to the provisions contained in the Stand- 
ing Orders Act or the Rules made under 
it, the latter will prevail, inasmuch as the 
Standing Orders Act has received the 
assent of the President and the Corpora- 
tion Act is an earlier Law made by Parlia- 
ment, 


There is no repugnancy between Regu- 
lation 59 framed under S. 45 of the Corpo- 
rations Act and R. 11 of the Standing 
Orders Rules. Rule 11 lays down the 
conditions and procedure for terminating 
the employment of the employees. Regu- 
lation 59 prescribes the age of superannua- 
tion. Both can stand together. There is 
no repugnancy, 


The Regulations under S. 45 of the Road 
Transport Corporations Act must be said 
to have been made on Jume 1, 1970. 


No election or option can be given to 
Employees of the M. P. S. R. T. C. in the 
absence of any such provision in the law 
to elect whether they would be governed 
by the Standing Orders in the matter of 
their service conditions or by Regulations 
made under the Regulations Act, 1950. 
This would be setting up two different sets 
of conditions of service in the same under- 
taking. It is not permissible for an In- 
dustrial Establishment to have two sets 
of standards to govern the relevant terms 
and conditions of its employees. Case law 
discussed. Misc. Petn. No. 334 of 1972, D/- 
11-1-1974 (MP), Overruled. (Para 28) 

(B) Road Transport Corporations Act 
(1950), S. 45 — Regulations under — Re- 
gulation 59 and M. P. Industrial Employ- 
ment (Standing Orders) Act (26 of 1961), 
S. 21 — Rules under — Standing Order 11 
— Applicability and effect. 


Since Regulation No. 59 came into effect 
on June 1, 1970, the validity of the order 
of retirement of an employee dated June, 
3, 1969, had to be tested by Standing 
Order No. 11 of the Standing Orders, 
Under Cl. (1) of Standing Order No. 11 if 
one month’s notice is not given to the em- 
ployee, the latter is entitled to claim one 
month’s wages in lieu of notice. But the 


v 
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order of termination for want of notice is 
not a nullity. The reason for termination 
being attainment of the age of 58 years 
could be the reason within the meaning 
of Cl. (b) of Standing Order No. 11. 
(Paras 30, 36) 


Cases Referred: Chronological Paras 
1976 Lab IC 1440: AIR 1976 SC 2177 16 
AIR 1976 SC 1074: 1976 Tax LR 1594 20 
1975 Lab IC 669: AIR 1975 SC 1115 32 
AIR 1974 SC 1373 16 


(1974) Misc. Petn. No. 334 of 1972, D/- 


11-1-1974 (Madh Pra) 21, 28 
1972 Lab IC 826: AIR 1972 SC 1487 32 
1972 Lab IC 873: AIR 1972 SC 1625 24 
AIR 1972 SC 1201 21, 24 
AIR 1972 SC 2301 16 
1971 Lab IC 461: AIR 1971 Mys 99 20 
1970 Lab IC 411: AIR 1970 SC 512 21,24 
AIR 1970 SC 385 25 
AIR 1968 5C 464 20 
AIR 1966 SC 808 21 
AIR 1963 SC 274 19 
AIR 1961 SC 751: 1961 (1) Cri LJ 773 12 
AIR 1958 Madh Pra 193 12 
AIR 1953 SC 79 12 
(1948) 1 All ER 85: (1948) 1 KB 349 12 
AIR 1947 PC 60 16 
AIR 1941 FC 47 16 
AIR 1939 FC 74 13 
(1937) 3 All ER 598: 1937 AC 863 16 
(1926) 37 VLR 466 13 
(1882) 46 LT 889: (1882) 7 AC 829 16 


K. A. Chitale. for Applicant; M. Bhatna- 
gar, for Respondents. 

SHIV DAYAL, C. J.:— A Division 
Bench has referred this case io us. The 
following question arises for considera- 
tion :— 

“Whether the employees of the Madhya 
Pradesh State Road Transport Corpora- 
tion are governed by the Regulations made 
by the M. P. S. R. T. C. in exercise of its 
power under S. 45 of the Road Transport 
Corporations Act, 1950 or the Standing 
Orders Rules, made by the State Govern- 
ment under the Madhya Pradesh Indus- 
trial Employment (Standing Orders) Act, 
1961, which have been applied to the Road 
Transport Corporation.” 

2. This petition under Art. 226 of the 
Constitution calls in question ar. order pass- 
ed by the Industrial Court, Indore, direct- 
ing reinstatement of Ramchancra (respon- 
dent). Ramachandra originally had join- 
ed the service of the Gwaliar Northern 
India Transport Company. His date of 
birth was recorded as December 5, 1908. 
At the relevant time, he was employed as 
a Traffic Supervisor in the M. P. State 
Road Transport Corporation. The Divi- 


sional ‘Manager: by his letter dated June 
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8, 1969, ordered his retirement with im- 
mediate effect under Regulation 59 on the 
ground that he had already attained the 
age of 58 years, which is the age of retire- 
ment under that regulation. The respon- 
dent challenged the order of his retire- 
meni contending that his date of birth is 
December 12, 1913. Secondly,. Regula- 
tion 59 is inapplicable inasmuch as he 
was governed by the Standing Orders. 
For the date of his birth, he relied on his 
horoscope and also on the alleged inter- 
polations in the records, 

3. The Labour Court directed his re- 
instatement and also allowed him one- 
fourth of the back wages. The Industrial 
Court also held that the Regulations had 
not been legally brought into force. It, 
therefore, maintained the order of re- 
instatement passed by the Labour Court 
and further allowed full back wages. The 
Corporation has, by this petition under 
Art. 226, challenged those orders of the 
Labour Court and the Industrial Court. 
When this petition was placed before the 
Division Bench, it was of opinion that the 
question involved required a decision by 
a larger Bench. 


4. The petitioner’s contention is that 
the employees are governed by the re- 
gulations made by the Corporation in 
exercise of its powers under S. 45 of the 
Road Transport Corporations Act, 1950 
(hereinafter called the ‘Corporation Act’). 
Being a law made by Parliament, the Re- 
gulations have overriding effect by virtue 
of Cl. (1) of Art. 254 of the Constitution. 

5. The following dates are material :— 
April 1, 1961—The Road Transport Corpo- 
rations Act, 1950, made by Parliament, was 
applied to the State of M. P. by virtue of 
5S. 1 (3). 

May 19, 1962—-The M. P. S. R. T.C. was 
established under S5. 3 of the Act. 


November 25, 1961--The M. P. Indus- 
trial Employment (Standing Orders) Act, 
1961 came into force. 

February 1. 1963—-The Standard Stand- 
ing Orders Rules framed by the State 
Government. 


July 6, 1963—-The ‘said rules were ap- 
plied to the Road Transport Corporation 
by the State Government. 

6. However, in the meanwhile, on 
June 28, 1963 the M. P. S. R. T. C. had 
passed a resolution whereby Regulations 
were framed under S. 45 of the Corpora- 
tions Act (bereinafter called the “Regula- 
tions”). 


atten 


On June 26, 2964, the State Gov- ` 
ernment accorded its sanction as required | 
' by S. 45 of the Corporations Act. On' July , 
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. 8, 1964 the General Manager,: M. P. 
S. R. T. C. made an order enforcing the 
Regulations. On June 1, 1970 the corpo- 
ration itself passed a resolution enforcing 

* the Regulations giving them retrospective 
effect from July 8, 1964. 

7. We shall first examine whether the 
Regulations are valid and apply to the 
M. P. S. R. T. C. The Road Transport 

= Corporations Act, 1950 was made by Par- 

- liament. The earlier Road Transport Cor- 

| porations Act, 1948 (No. XXXII of 1948) 

was enacted with a view to enable the 

Provincial Governments, who may so de- 

sire, to establish Road Transport Corpora- 

tions. Since the power to legislate for 
the incorporation of Trading Corporation 
was given to the Central Legislature and 
the creation of statutory Transport Cor- 
porations was found as amounting to in- 
corporation of Trading Corporation the 

1948 Act was replaced by a comprehensive 

Act, the Road Transport Corporations Act, 

1950. It however, enabled such of the 

provincial Governments, which might so 

desire, to set up Transport Corporations 
with the object of providing efficient, 
adequate, economical and properly co- 
ordinated system of Road Transport Ser- 
vices. Chapter II provides for establish- 
ment of Road Transport Corporations in 
the States. Chap. III deals with powers and 
duties of Corporations. Chap. IV contains 
provisions for finance, accounts and audit. 
Chapter V contains miscellaneous provi- 
sions. Clearly enough, the subject-matter 
of this enactment falls within the purview 
of Entry 43 ‘Incorporation, regulation and 
winding up of Trading Corporations in- 
cluding Banking, Insurance and Financial 

Corporations, but not including co-opera- 

tive societies’. The Act is therefore, enact- 

ed by a competent legislature, i. e. Parlia- 
ment. 


8. Section 45 of the Corporations Act 
nacts :— 

"45, Power to make regulations.—(1) A 
orporation may, with the previous sanc- 
tion of the State Government make regu- 
ations, not inconsistent with this Act and 
the rules made thereunder, for the ad- 
inistration of the affairs of the Corpora- 
tion. 

2. In particular, and without prejudice 
the generality of the foregoing power, 
uch regulations may provide for all or 
ny of the following matters namely: 
(a) the manner in which and the pur- 
oses for which persons may be associated 
ith the corporation under S. 10; 

(b) The time and place of. meetings of 
he.Corporation and the procedure to be 
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followed in regard to the transaction of 
business at such meetings; ; 


(c) the conditions of appointment and ' 
service and the scales of pay of officers 
and servants of the Corporation other 
than the Chief Executive Officer or Gene- 
ral Manager and the Chief Accounts Offi- 
cer; 

(d) the issue of passes to the employees 
of the corporation and other persons 
under S. 19; 


(e) the grant of refund in respec? of 
unused tickets and consessional passes 
under S. 19.” 


The Madhya Pradesh State Road Trans- 
port Corporation was established under 
S. 3 of the Act. In exercise of its powers 
under S. 45, it has made regulations which, 
inter alia, provide for conditions of ap- 
pointment and service within the meaning 
of Cl. (c) of sub-s. (2) of S. 45. Regula- 
tion 59 reads thus :— 

"59. Employees of State Transport are 
liable to compulsory retirement on the 


‘date of their completion of fifty eight 


years of age unless specifically permitted 
by the Corporation to continue in service 
for a specified period thereafter, but he 
must not be retained after the age of 60- 
years without the sanction of State Gov- 
ernment,” 


$. Now, the last mentioned subject 
comes within the purview of Entry 24 in 
the concurrent list of the Seventh Szhe- 
dule to the Constitution : “Welfare of lab- 
our, including conditions of work. provi- 
dent funds, employer’s liability, work- 
men’s compensation, invalidity and old-age 
pensions and maternity benefits”. It raust 
however, be said that the true sub-ect- 
matter of the Corporation Act, in pith and 
substance, falls within the legislative field 
of Parliament, by which it has been eract- 
ed. Even if S. 45 (2) (c) incidentally 
trenches upon the subject-matter in the 
concurrent list, the validity of the Axt is 
not affected, firstly, because of the pith 
and substance doctrine, and secondly, be- 
cause the subject-matter in the concur- 
rent list is also within the legislative field 
of Parliament. 

10. It must, therefore, be said that (i) 
the Corporations Act, 1950, is valid having 
been enacted by a competent legislature: 
(ii) although a particular provision may be - 
found to fall within the purview of the 
concurrent list, yet the Act remains to 
fall within the purview of the Union List 
of the Seventh Schedule and is, therefore, 
valid; (iii) as the Regulations have >een 


. made under the Act by competent attho-. 
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rity in exercise of its delegated power, 
they are valid; and (iv) the Regulations 
. validly apply to the employees of the 
M. P. S. BR. T.C. 


11. We will now advert to the M. P. 
Industrial Employment (Standing Orders) 
Act, 1961. It provides for rules defining 


- With sufficient precision in certain matters 


the conditions of employment of emplo- 
yees in undertakings in the State of 
Madhya Pradesh. It received the assent 
of the President on July 8, 1961. It con- 
taing 23 Sections and a Schedule. Sec- 
tion 3, inter alia, defines “Certifying Of- 
cer”, “Standard Standing Orders” (i.e, 
rules framed under S. 21 relating to 
matters set out in the Schedule) and 
“Standing Orders” which may- be ap- 
plicable to Industrial 
immediately before the coming into force 
of the Act. Section 6 enacts: 


"The State Government may, by notifi- 
cation, apply Standard Standing Orders to 
such class of undertakings and from such 
date as may be specified therein......... i 


Section 8 provides for certification. Sec- 


tion 21° reads thus :— 


“21. Power to make rules—(1) The 
State Government may, by notification, 
make rules to carry out the purposes of 
this Act. a 

(2) In particular and witbout prejudice 
to the generality of the forezoing powers, 
such rule may 

(a) Provide for additional matters to be 
included in the Schedule; 

(b) Frame standard standing orders for 
the purposes of this Act and different 
standard standing orders may be framed 
for 

(i) different classes of undertakings, and 

(ii) different categories of employees. 

(c) lay down the procedure to be fol- 
lowed by the Certifying Officer, the Lab- 
our Court or the Industrial Court; 

(d) Specify the fee which may be 
charged for furnishing copies of standing 
orders filed in the register under S. 12; 

(e) Provide for any other matter which 
is to be or may be prescribed. 

(3) The rules made under this section 
shall be subject to the condition of previ- 
ous publication in the Gazetis,” 

The Schedule reads as follows :— 
“SCHEDULE 
(See Sections 3 (b) and & (3)). 

Matters to be provided in standard 

standing orders. 


I. Classification of employees, i.e. whe- 
ther permanent, temporary, apprentices, 


Establishments _ 
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probationers, badlies and whether seasonal 
or otherwise. 


Ii. Tickets, cards, service-books regis- 
ters and service certificates. 

III, Recruitment. 

IV. Manner of intimating to employees 
the period and hours of work, holidays, 
pay days and wage rates. 

V. Shift working. 

VI. Holidays, procedure and authority to 
grant. 

VII. Closing and reopening of sections 
of the undertaking and temporary stop- 
pages of work including laying off and the 
rights and liabilities of the employer and 
employees arising therefrom. 

VIII. Liability to search and entry into 
premises by certain gates. 

IX, Attendance and late coming. 

X. Leave conditions, procedure and au= 
thority to grant. 


XI. Termination of employment other- 
wise than by way cf punishment, and the 
notice thereof to be given to the emplo- 
yers and employees, 

XII. Punishment involving warning, 
censure, fine and deductions in wages. 

XIII. Suspension or dismissal for mis- 
conduct and acts or omissions which con? 
stitute misconduct. 


XIV. Means of redress for employees 

against unfair treatment or wrongful ex- 
actions by the employer or his agents ot 
servants,” 
From these provisions and particularly 
the Schedule, it is quite clear that the 
subject-matter of this enactment is with- 
in the purview of Entry 24 in the Con- 
current List. The Madhya Pradesh State 
Government applies Standard Standing 
Orders to M. P. S. R. T. C. with effec 
from July 6, 1963. The Act is, therefors 
valid, being within the legislative com: 
pointe of the Madhya Pradesh legisla 
ure, 

12. The Madhya Pradesh Industria 
Employment (Standing Orders) Rules 
1963, provide inter alia for classificatior 
of employees, recruitment, shift working 
closure, temporary stoppage and lay off 
termination of employment, disciplinary 
action for misconduct, retirement etc 
Section 3 (b) of the Standing Orders Ac 
contemplate “Standard Standing Orders’ 
to be framed by the State Government 
Section 6 provides that the State Govern: 
ment may by notification apply “Standaré 
Standing Orders” te such class of under. 
takings amd from such date as may bt 
specified therein. When that has beer 
done, an undertaking may apply for am 


K 
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endment of Standard Standing Orders. 
(See Rr. 3 and 7 of the Standing Orders 
Rules, 1963). The Standing Orders Rules, 
1963, having been made by the State Gov- 
ernment in exercise of the powers under 
S. 21 of the Standing Orders Act, are valid 
and they having been applied to the M. P. 
S. R. T. C. with effect from July 6, 1963, 
govern the service conditions of ihe em- 
ployees of the M. P. S. R. T. C. (vide S. 6). 
Rules and Regulaticns made by a subordi- 
nate agency under the statutory power 
delegated by the legislature have the same 
force as laws made by the legislature. 
(See T. B. Ibrahim v. The Regicna! Trans- 
port Authority, Tanjore. AIR 1953 SC 79); 
Bantasingh v. State of M. P., (AIR 1958 
Madh Pra 193) and Backpsol Corpcration 
v., Locker, (1948) 1 All ER 85 (91) and it 
is stated in Maxwell, which statement has 
been approved by the Supreme Court in 
State of U. P. v, Babu Ram, (AIR 1961 
SC 751). . 


“Rules made under a statute must be 
treated for all purposes of construction or 
obligation exactly as if they were in the 
Act and are to be of the same effect as if 
contained in the Act, and are to be judi- 
cially noticed for all purposes of construc- 
tion or obligation.” 





































13. It can be stated as undoubted posi- 
tion of law that so far as there is no 
repugnancy between the Regulations on 
the one hand, and the Standing Orders Act 
or the Rules, on the others, all the provi- 
sions of both will apply to the M. P. 
S. R. T. C. The corporation and its em- 
ployees will be governed by both the Re- 
gulations and the Standing Orders Act 
and Rules, Further, even if there is an 
apparent inconsistency, it is the duty of 
the Court to so interpret the provisions 
as to harmonise them. Problem arises 
when provisions contained in one are 
repugnant to the provisions contained in 
the other so that both of them collide and 
cannot stand together. In such a case it 
is to be decided which overrides the other. 
Repugnancy arises when two enactmenis, 
both of them being within the com- 
petence of legislatures, collide and when 
the Constitution provides that the enact- 
ment of one legislature has superiority 
over the other. It is then that to that 
extent of repugnancy one supersedes the 
other. “Repugnancy” connotes the idea 
of incompatibility, that it is to say. when 
both cannot logically exist at the same 
time. As was observed by Higgins, J. in 
Clyde Engineering Co. Lid. -v. Cowburn, 
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(1926) 37 VLR 466 (503) quoted in Shyama- 
kant v. Rambhajan, (AIR 1939 FC 74 (34)): 

“When is a law ‘inconsistent’ with an- 
other law? Etymologically, I presume 
that things are inconsistent when they 
cannot stand together at the same time; 
and one law is inconsistent with another 
law when the command or power of other | 
provision in one law conflicts directly with 
the command or power or provision in the 
other.” 


14. Article 254 of the Constitution 
runs thus ;— 


“254 (1) If any provision of a law made 
by the Legislature of a State is repugnant 
to any provision of a law made by Perlia- 
ment which Parliament is competent to 
enact, or to any provision of any existing 
law with respect to one of the matters 
enumerated in the concurrent list, then 
subject to the provisions of Cl. (2), the 
law made by Parliament, whether passed 
before or after the law made by the legis- 
lature of such State, or, as the case may 
be the existing law, shall prevail and the 
law made by the Legislature of the State 
a to the extent of the repugnancy, be 
void, 


(2) Where a law made by the Legisla- 
ture of a State with respect to one of the 
matters enumerated in the concurrent 
list, contains any provision repugnart to 
the provisions of an earlier law made by 
Parliament, or an existing law with res- 
pect to that matter, then, the law so made 
by the Legislature of such State, shall, if 
it hag been reserved for the consideration 
of the President and has received his as- 
sent, prevail in that State; 


Provided that nothing in this clause 
shall prevent Parliament from enacting at 
any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
So made by the Legislature of the State.” 

15. When the question of repugnancy 
between any provision contained in a law 
made by the Legislature of a State and 
any provision contained in law made by 
Parliament arises. Cl. (2) of Art. 254 has 
first to be considered, because if the case 
falls under Cl. (2), then Cl. (1) becomes 
inapplicable. Cl. (2) comes into play only 
when the two laws in question deal with 
a matter in the concurrent List. If that 
question is answered in the affirmative, 
then the second test to be applied is 
whether the State law has been made 
with the assent of the President. And, 
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when that question too is answered in the 
affirmative, then the third and most im- 
portant question arises whether the pro- 
Visions of the law made by Parliament 
were earlier. Thus, when all these three 
conditions are satisfied, the law made by 
the State Legislature will prevail. The 
provisions of. Cl. (2) make it abundantly 
clear that in respect of a matier which falls 
within the Concurrent List of the Seventh 
Schedule, the decisive factor is which law 
was made subsequently. This is, because 
both Parliament and State Legislature are 
competent fo legislate on that subject. 
If the State Legislature decides that, in 
that State the law should be different 
from that enacted by Parliament, it is 
free to make a law so as to override the 
earlier law made by Parliament. So also 
if Parliament is of opinion that the law 
made by the State deserves to be over- 
ridden, it can legislate subsequently and 
thereby override the earlier law made by 
the State Legislature. This is made 
abundantly clear by the Proviso to Cl. (2) 
of Art. 254 of the Constitution. The 
underlying principle seems to be this. 
When Parliament made the law earlier, 
the subsequent law made by the State 
Legislature was not in contemplation. 
For instance, when the Parliament made 
the Road Transport Corporations Act, 1950, 
it could not be in its contemplation that 
the Legislature of Madhya Pradesh State 
would enact, after 11 years, the M. P. In- 
dustrial Employment (Standing Orders) 
Act, in the year 1961. If the Parliament 
So desires, it can enact at any time a law 
with respect to the same matter in order 
to override the State Law, 


16. Shri Chitale, learned counsel for 
the petitioner, argued that Cl. (1) of Arti- 
cle 254 applies where there is repugnancy 
between any particular provision in the 
said Regulations Act and any provision in 
the Standing Orders Rules. The argu- 
ment is that by applying the pith and 
substance doctrine, the Regulations Act 
is not within the Concurrent List, it essen- 
tially deals with matters under Entries 43 
and 44 of the Union list, while the Stand- 
ing Orders Act, and the Rules framed 
thereunder, deal with subject-matter of 
Entry 24 in the concurrent list. Shri 
Chitale urged that even though the regu- 
lations framed under S. 45 of the Regula- 
tions Act trench upon Entry 24 of the 


concurrent list, yet according to the pith - 


and substance rule the Act will still be 
held to be within the purview of En- 
tries 43 and 44 of the Union list and not 
Entry 24 of the concurrent list. That 


being so, CL (2) of Art. 254 is out of the | 


way, and, consequently, Cl. (1) of Art. 254 

will apply. Under the latter provision, 

the law made by the Parliament must 

prevail, whether it is earlier or subse- | 
quent. We are clearly of opinion that 

this contention cannot be accepted. The 

doctrine of pith and substance is this. 

Entries in the Legislative Lists, when 

taken separately may be found to overlap 

one another in certain cases. They have 

to be read together and reconciled with 

each other so as to avoid rendering any 

of them nugatory. Entries have te be 

construed with reference to the actual 

enactment. Relative fields of the Entries 

cannot be considered merely in the ab- 

stract. Whether a particular provision 

falls within the jurisdiction of the legisla- 

ture which has passed it, the Court has 

to: see what constitutes in pith and sub- 

stance the true subject-matter of the 

legislation and whether such, subject- 

matter is covered by the legislative list 

of that Legislature. If, in pith and sub- 

stance a particular provision falis within 

the legislative field of the Legislature 

which enacted it, the validity of such 

provision will not be affected even if it 

incidentally trenches upon the topic 

within the legislative competence of an- 

other Legislature. Where an impugned 

Act covers several matters and it may be 

called as a single Act, i.e. under one title, 

yet, its validity must be considered with 

reference to the particular provision 

which is impeached. The rule was estab- | 
lished in Russel v. Queen, (1882) 46 LT | 
889: See observations of Lord Atkin in | 
Gallagher v. Lynn, (1937) 3 All ER 598 | 
(601): 1937 AC 836. The Rule of pith and | 
substance was reiterated by Gwyer, ©. J. | 
in Subrahmanyan vw. Muttuswami, (AIR 

1941 FC 47 (51)), and also by the Privy 

Council in Prafulla Kumar v. Bank of 

Commerce Ltd., Khulna, 74 Ind App 23: 

(AIR 1947 PC 60) and by the Supreme 

Court in K. D. H. P. Co. v. State of Kerala, 

(AIR 1972 SC 2301), Sita Ram Sharma v. 

State of Rajasthan, (AIR 1974 SC 1373) 

and Monogram Mills Ltd. v. State of 

Gujarat, (AIR 1976 SC 2177). This doc- 

trine is usefully, and usually invoked when 

a law made by a Legislature essentially 

In respect of a subject-matter pertaining 

to its legislative list, contains a provision 

which trenches upon another legislative 

list not within its competence. 


17. An enactment, according to the 
pith and substance rule may fall within 
the union list and may therefore, be held 
to be. valid,inasmuch as it deals with the 


| 
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subject-matter contained in the union list. 
And, this may be so even when a parti- 
cular provision trenches upon an Entry 
in another list. In other words, in order 
to judge the validity and competence of 
an enactment, it is sufficient if by apply- 
ing the pith and substance rule, the law 
is found to be within the legislative com- 
petence of Parliament. However, it is se- 
parate and distinct matter that any parti- 
cular provision contained in a law made 
by Parliament is found to be repugnant 
with a provision contained in a law 
made ky State Legislature, The language 
of Cl (2) is abundantly clear. It applies 
where a law made by the Legislature of a 
State contains any provision repugnant to 
the provisions “of an earlier law made by 
Parliament”. Thus, what is to be seen is 
whether any provision contained in the 
Standing Orders Act, 1961, is repugnant 
to the provision of the Regulations Act, 
1950, which is “earlier law”. In that case, 
the provision contained in the Standing 
Ordérs Act will prevail, as it has received 
the President’s assent. a 


18. The position boils down to this 
that such provisions contained in the 
Standing Orders Act, 1961, as are repug- 
nant to any provision contained in the 
Regulations Act, will prevail. 


18. Now the regulations, though made 
subsequent, are not made by Parliament. 
The Regulations made by the M. P. 
S. R. T. C. in exercise of its powers under 
S. 45 of the Corporations Act, though 
valid, because they have been made by 
virtue of the power delegated by Parlia- 
ment, yet, it is not the same thing as to 
say that they are “made by Parliament”. 
In Art. 254 (1) of the Constitution, the ex- 
pression employed is “any provision of a 
law made by the Legislature of a State” 
and “any provision of law made by Parlia- 
ment”, So also in Cl. (2) of Art. 254, the 
words used are “law made by the Legis- 
lature of a State’ and “an earlier law 
made by Parliament’. Therefore, in the 
present context, the Standing Orders Act 
is a law made by the Legislature of the 
State; the Regulations Act is a law made 
by Parliament; but the Regulations made 
by the M. P. S. R. T. C. are not a law 
made by Parliament. In Indramani v. W. R. 
Nathu, (AIR 1963 SC 274), the Supreme 
Court laid down thus :-— 


“Learned counsel is undoubtedly right 
in his submission that a power conferred 
by a bye-law is not one conferred ‘by the 
Act’, for in the context the expression 
‘conferred.by the Act’ would mean ‘con< 
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ferred expressly or by necessary implica- 
tion by the Act itsel? ....... . ‘by’ an act 
would mean by a provision directly enact- 
ed in the statute in question and which is 
gatherable from its express language or 
by necessary implication therefrom. The 


- words ‘under the Act’ would, in that con- 


text, signify what is not directly to be 
found in the statute itself but is. conferred 
or imposed by virtue of powers enabling 
this to be done; in other words, bye-laws 
made by a subordinate law-making au- 
thority which is empowered to do so by 
the parent Act. The distinction is thus 
between what is directly done by the 
enactment and what is done indirectly by 
rule-making authorities which are vested 
with powers in that behalf by the Act”. 
20. Shri Chitale, learned counsel for 
the petitioner, relied on Mysore State 
Road Transport Corporation v. Gopinath 


Gundachar, (AIR 1968 SC 464). In our 
Opinion, it is not in point. So also Deva- 
raj Urs v. General Manager, Mysore 


S. R. T. Corporation, (AIR 1971 Mys 99) 
is notin point, The learned counsel further 
placed reliance on M/s. National Trans- 
port Co. v. State of Bihar, (AIR 1976 SC 
1074). But no directions under S. 34 of 
the Corporations Act were placed before 
us. Even if there had been any, the 
Standing Orders rule superseded them to 
the extent of repugnancy for the reasons 
already given. 


21. During the course of the hearing, 
We were referréd to the decision of this 
Court in Kripashankar v. State of M. P., 
(Misc. Petn. No. 334 of 1972, decided on 
11-1-1974) (Madh Pra). In that case it 
was rightly held that the Regulations 
made by the M. P. S. R. T. C. are valid 
having been made by virtue of S. 45 of 
the Road Transport Corporations Act, 1950, 
which act falls within the Entry 43 or 44 
of List I of the Seventh Schedule to the 
Constitution, It was also rightly held 
that the Standard Standing Orders were 
validly made as they related to a subject 
covered by the Concurrent List. How- 
ever, with due respect, we are unable to 
agree with the decision of the Division 
Bench in their observation that the M. P. 
S5. R. T. C. had to allow a choice to its 
employees to elect whether they would 
be governed by the Standard Standing 
Orders in the matter of their service con- 
ditions or by regulations made under the 
Regulations Act, 1950. This would be 
setting up two different sets of conditions 
of service in the same undertaking. It is 
not permissible for an Industrial Establish- 
ment to have two sets of Standing Orders 
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to govern the releyant terms and condi- 
_ tions of its employees. See Salem-Erode 
Electricity Distribution Co. v. Their Em- 
ployees’ Union, (AIR 1966 SC 808), as also 
Agra Electric Supply Co. v. Shri Alladin, 
AIR 1970 SC 512: (1970 Lab IC 411) and 
the United Provinces Electric Supply Co. 
v. T. N. Chatterjee, (AIR 1972 SC 1201). 
Moreover, there is no provision in either 
the Standard Standing Orders or the Re- 
gulations Act for such an election or 
option to be exercised by the employees. 


22. Section 45 of the Regulations Act 
empowers the Corporation to ‘make’ Re- 
gulations after previous sanction of the 
State Government. This necessarily re- 
quires three steps :— 

(1) The Corporation ‘frames’ or “pro- 
poses” regulations by its resolution. They 
have to be sent to the State Government 
for according sanction. 


(2) The State Government then accords 
its sanction. In this power of the Gov- 
ernment it is implicit that it may reject 
or suggest amendment or modification in 
the proposed regulations and eventually 
accord its sanction. 

(3) After the State Government accords 
its sanction, the corporation “makes” re- 
gulations. This third step is necessary be- 
cause the expression “previous sanction of 
the State Government’ necessarily de- 
notes that the corporation in order to 
“make” the regulation has to do some- 
thing “after” the sanction of the State 
Government. To put it diffsrently the 
“previous sanction” is a step earlier than 
the “making of the regulations.” 


23. In the present case, the regulations 
were “proposed’' and sent to the State 
Government on June 28. 1953 when jt 
passed a resolution to that effect. This 
was the first step. Then, it was on June 
26, 1964 that the State Government ac- 
corded its sanction. This was the second 
step. Now, the third step was taken by 
the General Manager M. P. S RT C 
who, by this order, dated July 8, 1964 en- 
forced the regulations. The question is 
whether the General Manager had any 
such power. It is not to be found either 
in the Road Transport Corpcrations Act, 
or in the Regulations. It is not necessary 
to examine the question whether such 
power could be delegated to the General 
Manager, because no material has been 
placed before us to show that in fact such 
power had been delegated to him. In these 
circumstances, jt cannot be said that the 
third step was taken before June 1, 1970. 


It was on the last mentioned date that. 
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the Corporation passed a resolution en- 
forcing the régulations and giving them 
retrospective effect from July 8, 1964. 
This resolution of June 1, 1970, was the 
third step. Therefore, it was on June 1, 
1970, that the. regulations were “made” 
within the meaning of S. 45 of the Act, 


24. Regulation 59 fixes the age of re- 
tirement. The Standing Orders do not 
contain any such age of retirement. 
Order 11 of the Standard Standing Orders 
provides for termination of employment, 
but does not provide for any ipso facto age 
of retirement. Regulation 59, therefore, 
can stand together with O. 11 of the Stan- 
dard Standing Orders. There is no re- 
pugnancy, furthermore, it is clear. law 
that a provision as to the age of retire- 
ment in an establishment applies to all 
employees irrespective of whether they 
entered into the service prior to or subse- 
quent to the coming into force of that 
provision and even though there was no 
such provision for rezirement in the past 
See Agra Electric Supply Co. v. Sri Alla- 
din, AIR 1970 SC 512: (1970 Lab IC 411). 
The United Provinces Electric Supply Co. 
v. T. N. Chatterjee, (AIR 1972 SC 1201) 
and Avery India Ltd. v. Second Industrial 
Tribunal, West Bengal, AIR 1972 SC 1626 
: (1972 Lab IC 873). 


20. However no retrospective effect 
could be given. When any power is dele- 
gated to a person or authority to make 
any rule or regulation, it will depend on 
the language employed in the statutory 
Provision, whether such authority has 
the power to give retrospective effect. 
Where no such language is to be found, 
the authority exercising subordinate legis- 
lative function cannot make a rule or re- 
gulation which can operate with retro- 
spective effect. (See Income-tax Officer, 
Alleppey v. M. C. Ponnoose, (1971) 1 SCR 
678: AIR 1970 SC 385 (387)). In S. 45 of 
the Corporations Act there are no words 
which authorise a Corporation or the 
State Government to give retrospective 
effect to any Regulation, 


26. Before we leave this case we desire 
to point out that it is the State Govern- 
ment to which authority has been 
delegated to make rules under Section 21 
of the Standing Orders Act and it is the 
State Government which has been invest- 
ed with power to accord sanction to pro- 
posed regulations under S. 45 of the Re- 
gulations Act. It is up to the State Gov- 
ernment whether to accord sanction or 
not. Therefore, no repugnancy would 
arise if the State Government bears in 
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mind at the time of according sanction 
the Standing Orders which had already 
been made by it. 

27. The ‘conclusions we have reached 
may be summed up in the following pro- 
positions: (1) (a) If in pith and substance 
the essential subject-matter of the law 
made by Parliament falls within the pur- 
view of the Union List, its legislative 
competence is not affected merely because 
any provisions contained in it inci- 
dentally trench upon another Legislative 
List. However, the said provisions still 
pertain to that other Legislative List, 
without effecting the validity of the Act 
as a whole: 

(b) When there is a law made by Parlia- 
ment and another made by the State 
Legislature, each within its respective 
field of Legislative competence, then both 
operated simultaneously and effect must 
be given to all such provisions of both 
the Laws, at one and the same time, as 
can stand together; 

(c) However. in case of repugnancy. 
Art. 254 of the Constitution has to be ap- 
plied; 

(2) (a) If in relation to a matter pertain- 
ing to the Union List a Provision contain- 
ed in the law made by the State Legisla- 
true is repugnant to the Provision con- 
tained in the Law made by Parliament. 
the latter will prevail irrespective of whe- 
ther it was made earlier or later. This is 
the effect of Cl. (1) of Art. 254; 

(b) If, in relation to a matter pertain- 
ing to the Concurrent list, a Provision con- 
tained in the law made by the State 
Legislature is repugnant to the provisions 
contained in the law made by Parliament, 
the former will prevail provided; 

(a) the latter was made earlier. and 

(b) the former has received the assent 
of the President: otherwise the latter will 
prevail. This is the effect of Cl. (2) of 
Art: 254; 

(c) Parliament can by subsequently 
making a law override the provision in 
the said law which prevails vide proposi- 
tion (v) above (see the proviso): 

(d) The word “Provision” in Cis. (1) 
and (2) of Art. 254 is significant. Re- 
pugnancy need not be in the entire enact- 
ment; 


(3) (a) Regulations made by subordinate 
Legislature under powers delegated in a 
law made by Parliament became part and 
parcel of the law under which they are 
made and are enforceable as such; 

(b) However, such regulations cannot 
be said to be “made by Parliament” with- 
in the meaning of Art, 254; 
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(4) Regulations made under S. 45 of the 
Road Transport Corporations Act, 1950, 
require three steps; 

(a) Corporation must by resolution pro- 
pose the regulations and send them for 
sanction of the State Government; 


(b) The State Government then accords 
its sanction. In this power of the Gov- 
ernment it is implicit that it may reject 
Or suggest amendment or modification in 
the proposed regulations. This is the 
force of the word ‘Previous’ in the ex- 
pression “with the previous sanction of 
the Siate Government”; 

(c) The corporation has then to “make” 
the Regulations by a resolution, and pub- 
lish it. 


(5) (a) Rules and regulations made by a 
subordinate agency under the statutory 
power delegated by the Legislature have 
the same force as laws made by the Legis- 
lature: 


(ob) When any power is delegated to a 
person or’ authority to make rule or 
Regulation, it will depend on the language 
employed in the statutory provision, whe- 
ther the authority concerned has the 
power to give retrospective effect. Where 
no such language is to be found, the au- 
thority exercising subordinate legislative 
function cannot make a rule or Regula- 
tions which can operate with retrospective 
effect. 


28. Applying the above propositions to 
the present case, we have reached the 
following results : 


(1) (a) The essential subject-matter of 
the Road Transport Corporations Act, 1950, 
falls within the purview of Entries 43 
and 44 of the Union List. It is valid, 
being within the Parliament’s Legislative 
competence: 


(b) Regulations made by M. P. 5. R. T.C. 
(after obtaining sanction of the State Gov- 
ernment) in exercise of the delegated 
powers under 5. 45 of the 1950 Act, are 
valid. They have the same effect as if 
part and parcel of the Act itself: 


(c) However. the regulations made by 
the M. P. S. R. T. C. with the sanction of 
the State Government cannot be said to 
be “made by Parliament” within the 
meaning of Cl. (2) of Art. 254. 

(2) (a) The subject-matter of the M, P., 
Industrial Employment (Standing Orders) 
Act. 1961, falls within the purview of 
Entry 24 of the Concurrent List. It is, 
valid, being within the State Legislature’s, 
competence and it was validly applied to 
the M. P. S. R. T. C. on July, 16, 1973. 
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(b) The Standing Orders Eules, 1963 
made by the State Government in exer- 
cise of the delegated powers under S. 21 
lof the 1961 Act are valid and have been 
validly applied to the M. P. S. R. T. C. 

(3) (a) Such provisions of the Cor- 
poration Act and the Regulations made 
under them, and also of ths Standing 
Orders Act and the Standing Orders 
Rules, must be given effect to simultane- 
ously, as can stand together. In case of 
any apparent conflict, it is the duty of 
the Court to so interpret thew. that they 
harmonise; 

(b) If any provision contained in the 
Corporation Act or the Regulations made 
under it, the subject-matter of which falls 
within the Union List is repugnant to the 
provisions contained in the Standing 
Orders Act or the Rules made under it, 
the former will prevail in every case: 

(c) If any provision contained in the 
Corporations Act or the regulations made 
under it, the subject-matter of which 
falls within the Concurrent List (e. g. con- 
ditions of service of employees) is re- 
pugnant to the provisions contained in 
the Standing Orders Act or the Rules 
made under it, the latter will prevail, in- 
asmuch as the Standing Orders Act has 
received the assent of the President and 
the Corporations Act is an earlier law 
made by Parliament. 

(4) There is no repugnancy between 
Regulation 59 and R. 11 of the Standing 
“Orders Rules, R. 11 lays down the condi- 
tions and procedure for terminating the 
employment of the employees. Regula- 
tion 59 prescribes the age of superannua- 
tion. Both can stand together. There is 
no repugnancy. 

(5) The Regulations under S. 45 of the 
Road Transport Corporations Act must be 
Said to have been made on June 1, 1970. 


(6) No election or option can be given 
to the Employees of the M. P. 5. R. T. C. 
in the absence of any such provision in 
the law. It must be said with respect that 
Kripa Shankar v. State of M. P., (Misc. 
Petn. 334 of 1972, decided on 11-1-1974) 
(Madh Pra) did not lay down eorrect law. 

This is our answer to the question 
which we framed at the outset. 

29. Thie brings us to the merits of this 
particular case. 

The services of the respondent were 
terminated by order dated June 3, 1969, 
with immediate effect. The reason given 
is to reproduce the words of that order. 

Order :— ‘According to Service Regu- 
lation No. 59, the age of ‘retirement of 
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all the employees of the Corporation is 58 
years and since you have completed more 
than 60 years. of age. your date of birth 
being 5-12-1908 you are retired with im- 
mediate effect.” 

3@. Since Regulation No. 59 came into 
effect on June 1, 1970, as held above the 
validity of the order of retirement dated 
June 3, 1969, has to be tested by Standing 
Order No. 11 of che Standing Orders. 
Standing Order No. 11 reads as follows:— 

“11. Termination of employment and 


the notice thereof to be given by emplo-— 


yer and employee :— 


(a) When the employment of a perma- 
nent employee is to be terminated, he 
shall be given one month’s notice or shall 
be paid wages for. one month in lieu of 
notice, No employee other than a perma- 
nent employee shal! be entitled to any 
such notice or wages in lieu thereof for 
termination of his service. ` 


(b) The reason for the termination of 
service shall be recorded in writing and 
shall be communicated to the employee 
unless such communication may, in the 
opinion of the manager, directly or in- 


directly lay the company or the mana- . 


ger or the person signing the communi- 
cation open to Civil or Criminal proceed- 
ings at the instance of the employee. 

(c) Any permanent employee desirous of 
leaving the employment shall give one 
month’s notice to his departmental officer 
stating the reason for which he is leaving 
but if he so requires he may be relieved 
earlier than the date on which the period 
of notice expires. 


(d) No notice shal! be necessary for the 
discontinuance of the employment of a 
permanent seasonal employee on the ex- 
piry of the season, but he shall have a 
lien on his post at the commencement of 
the next season.” 

31. The requirements are two: 

(i) one month’s notice or wages in lieu 
of notice; 

(ii) reason for the termination to be re- 
corded in writing and communicated to 
the employee. 

The first requirement under Standing 
Order No. 11 is that the employee must 
be given one month’s notice, alternatively 
he must be paid wages for one month in 
lieu of notice, In the present case this 
was not done. The respondent’s services 
were terminated with immediate effect. 
The respondent’s contention is that be- 
cause no notice was given, the order of 


termination is void and ineffective, so that . 


the respondent must, be reinstated with 
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effect from that date and is ent tled to 
back wages for all these eight years. 


32. We have before us the decision of 
the Supreme Court in Senior Superinten- 
dent R. M. S. Cochin v. K. V. Gopinath, 
(AIR 1972 SC 1487). Rule 5 of the Cen- 
tral Civil Services (Temporary Service) 
Rules, 1965, was different from Cl. (a) of 
Standing Order Ne. 11, which does not 
contain the word “forthwith”, Their 
Lordships have in Raj Kumar v. Union of 
India, (AIR 1975 SC 1116) held that the 
servant is only entitled to claim notice or 
a month’s emoluments, but he cannot 
maintain a writ petition to challenge the 
validity of the order on the basis of the 
Supreme Court decision in Senior Superin- 
tendent R. M. S. Cochin v. K. V. Gopi- 
nath (supra), inasmuch as the rule was 
amended. In our opinion, having regard 
to the language of the Standing Order 
No. 11, the only right cf the employee is 
to claim one month’s wages. 


33. Shri Chitale’s contention is that the 
Second requirement was fulfilled inas- 
much as the reason was given. The 


reason was that he had attained the age 
of 58 years. This reason was not. by way 
of punishment. This reason was not arbi- 
trary. The Corporation treated all the 
employees alike who had attained the age 
of 58 years. 

34. Learned counsel for the employee 
strenuously contends that this cannot be 
a reason for termination of service within 
the meaning of Standing Order No. 11. In 


our opinion, the object and purpose behind - 


the requirement under Cl. (b) of Standing 
Order No. 11 is to see whether the services 
have been terminated by way of punish- 
| ment or victimisation. The expression 
i “reason for termination of- service” which 
is to be recorded and communicated, is a 
comprehensive expression. It envisages any 
reason which is not by way of punishment 
or victimisation and is reason whieh is 
rational as opposed to arbitrary, caprici- 
ous or whimsical. If the Corporation de- 
cided to retire all its employees on the 
attainment of the age of 58 years, an order 
passed in furtherance of such decision 
does not fall within such vice. To tell an 
employee that he is being retired because 
he has attained the age of 58 years, is a 
reason for termination of the service 
within the meaning of the rule and that 
reason is neither arbitrary, capricious nor 
whimsical. In this view of the matter we 
hold that the second condition was satis- 
fied. But this is subject to the determi- 
nation of the age of the respondent. Jn 
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the present case it was -in dispute whe- 
ther his date of birth is December 5, 1908 
as recorded in the records of the Corpo- 
ration, or December 12, 1913, as alleged 
by the respondent. 


35. Learned counsel for both sides 
state that since no finding has been re- 
corded on that issue, the case will have 
to be sent back to the Labour Court. The 
Labour Court thought it unnecessary to 
decide that question of fact (see paras. 54. 
and 55 under Issue No. ‘5). 


36. The result of this discussion on the 
merits of the case is: (i) since the respon- 
dent's services were terminated with 
effect from June 3, 1969, and since Regu- 
lation No. 59 (as already held) came into 
effect on June 1, 1970. Standing Order 11 
applies; (ii) Under Cl. (1) of Standing 
Order No. 11 if one month’s notice is not 
given to the employee, the latter is en- 
titled to claim one month’s wages in lieu 
of notice. But the order of termination 
for want of notice is not a nullity. The 
employee has to be awarded one month’s 
wages; (iii) The reason for termination 
was attainment of the age of 58 years. 
This could be the reason within the mean- 
ing of Cl. (b) of Standing Order No. 11; 
(iv) If the respondent’s date cf birth is 
December 5, 19048 he would be entitled to 
only one month’s wages in lieu of notice. 
But, if his date of birth is Dec. 12, 1913 
he is entitled to wages up to Dec. 12, 1971. 
These wages are in lieu of notice. (sic) 
The Labour Court did not decide Issue 
No. 5 so that the matter has to be remit- 
ted to it. 


37. (i) This petition is partly allowed. 
The guestion of law arising before us 
has been answered in para. 28 above. 

(ii) the orders of the Labour Court and 
the Industrial Court are quashed, 

(iii) the case shall go back to the Lab- 
our Court with the following directions; 

(1) The Labour Court shall decide the 
question of fact whether the date of birth 
of respondent, Ramchandra is December 
ð, 1908, or December 12, 1913. 


(2) In the former case the respondent 
shall be awarded one month’s wages in 
lieu of notice. In the latter case the res- 
pondent shall be awarded wages up to his 
attaining the age of 58 years, i.e. Decem- 
ber 12, 1971, and in addition to it one 
month’s wages in lieu of notice. l 

The parties shall bear their own costs 
in all the proceedings up-till now. 

Petition partly allowed. 
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Nandkumar Singh, Petitioner v, The 
State Industrial Court, indore. and 
others, Respondents. 
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M, P. Industrial Relations Act (27 of 
1960), Ss. 66 & 67 — Expression ‘“‘oxer- 
cise of jurisdiction iWegaliy and with 
material irregularity” — Terverse and 
and arbitrary findings are covered by 
the expression. 

Perverse or arbitrary findings er find- 
ings based on no material fall within the 
ambit of the phrase “exercise of jurisdic- 
tion illegally and with material irregu- 
larity” justifying interference in revision. 
Similarly, if a Court illegally assumes 
jurisdiction by giving a patently errone- 
ous decision on jurisdictional facts, the 
case would fall within the clause “exer- 
cised jurisdiction not vested in it by law”. 
(Para 18) 

If the findings of the Labour Court are 
based on no material or they are perverse 
or arbitrary, the Industrial Court has 
jurisdication under Ss, 66 & 67 of the 
M.P. Industrial Relations Act to set aside 
the order of the Labour Court, 1972 Lab. 
IC 842 (SC); 1973 Lab IC 88¢ (MP): 1968 
MPLJ 597; AIR 1949 PC 238:-3976 MPLJ 
280, Rel. on: 1975 MPLJ 257, Explained 
and Approved. {Pera 13) 


Held on facts that findings of Labour 
Court that Inquiry Officer -had no autho- 
rity and that he was prejudiced as also 
the finding that the petitioner had no op- 
portunity to cross-examine witnesses was 
based on no evidence and the Industrial 
Court was justified in holding the findings 
to be perverse, (Paras 9, 10, 41 & 12) 
Cases Referred : Chroxclegical Paras 
1975 MPLJ 251 1, 19, 20 
1973 Lab IC 986 : 1973 MPLJ 324 15 


1972 Lab IC 842: AIR 1972 SC 1431 

14, 2 
1970 MPLJ 280 17 
1968 MPLJ 597 1¢ 
AIR 1949 PC 239 16 


Gulab Gupta, for Petitioner; P. S. Nair, 
for Respondent No. 3. 

LODHA, J. This case bss been re- 
ferred by a Division Bench ef which one 
of us (Shivdayal C. J.) was s member, to 
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a larger Bench with the following ob=< 
servations made at tne time of admissions; 

“In view of the decision of this Court 
2 Navalkishore Narayan Bhargava v, 
M. P. Road Transport Corporation, 1975 
MPLJ 251, which, in our opinion, requires 
a Te-consideration, we direct that this case 
be placed before the Chief Justice for con- 
étituting a larger Bench for hearing this 
petition.” 


Z The facts giving rise to this peti- 
tion are these: The petitioner Nandkishore 
Singh was employeé as a Conductor by 
the M.F.S.R.T, Corporation (which will 
hereinafter be referred to as “the Cor- 
poration”), On 15-8-74, when he was on 
sty In Stage Carriage No. $259 plying 
én Raipur-Konda route, the Flying Squad 
composed of Shri 8. C. Mukerji and Shri 
Jimnani checked the vehicle and found 
56 passengers travelling without tickets 
even though the Conductor had charged 
fare from them. Accordingly, the peti~ 
tioner was charge-sheeted in due course 
and after Departmental Enquiry was dis- 
missed from service on 10-12-74. 


2 Agprieved by the order of his dis- 
missal the petitioner filed an application | 
under S. 31 (3) of the Industrial Relations 
Act, 1960 (which will hereinafter be re- 
ferred to as ‘the Act’), before the State 
Labour Court, Raipur. and prayed that 
he may be ordered to be reinstated and 
back wages may be awarded to him, The 
Corporation resisted the petitioner’s sppli- 
cation, After recording the evidence pro- 
duced by the parties the Labour Court 
held by its order dated March 19, 1976, 
that the Departmental Enquiry conducted 
against the petitioner was illegal and hence 
vitiated and that the charges preferred 
against the petitioner were not proved, 
Therefore, it directed that the petitioner 
be reinstated with full back wages. A copy 
of the order D/- 18-3-76 has been placed 
on the record and marked Annexure ‘A’, 


4, Dissatisfied with the order of the 
Labour Court, the Corporation filed a 
revision petition under S, 66 of the Act 
kefore the Industrial Court, Indore, which 
by its order dated 4-8-76 (Annex. ‘B’) al- 
lowed the revision application and set 
aside the order of the. Labour Court, Rais 
pur. 


5. By this petition under Arf, 226 of 
the Constitution the petitioner has prayed 
that the order of the Industrial Court be 
quashed and that of the Labour Court be 
restored, The petition has been opposed 
on behalf of the Corporation, 
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6. Mr. Gupta, learned counsel for the 
petitioner, has strenuously urged that the 
Industrial Court had no jurisdiction to 
disturb the findings of fact arrived at by 
the Labour Court inasmuch as under 
S. 66 of the Act, the Industrial Court can 
reverse the order of the Labour Court 
only if it is satisfied that the Labour 
Court has exercised jurisdiction not ves- 
ted in it by law, or has failed to exercise 
the jurisdiction so vested or has acted in 
exercise of its jurisdiction illegally or 
with material irregularity. It is submitted 
that none of these conditions was satis- 
fied in the present case and, therefore, 
the impugned order of the Industrial 
Court is patently illegal and is liable to 
be set aside in exercise of the extraordi- 
nary jurisdiction of this Court under 
Art, 226 of the Constitution. 


7. Wemay state atonce that the revi- 
sional powers of the Industrial Court are 
undoubtedly circumscribed by the con- 
ditions laid down in S. 66 of the Act 
which reads as under: 


“S. 66 — Revision — (1) The Industrial 
Court, may on the application by any 
party to a case which has been finally 
decided by a Labour Court other than a 
case decided under para (D) of sub-sec. 
(1) of S. 61 call for and examine the 
record of such case and may pass such 
order in reference thereto as it thinks 
fit: 

Provided that the Industrial Court shall 
net vary or reverse any order of the 
Labour Court under this Section unless — 

(i) it is satisfied that the Labour Court 
has — 

(a) exercised jurisdiction not vested in 
it by law; or 

(b) failed to exercise a jurisdiction so 
vested or 


(c) acted in exercise of its jurisdiction 
illegally or with material irregularity; 


(ii) notice has been served on the par- 
ties to the case and opportunity given to 
them for being heerd. 


(2) No application under sub-sec. (1) 
Shall lie to the Industrial Court unless 
it is made within tnirty days of the date 
on which the case has been finally de- 
cided by the Labour Court: 

Provided that in computing the period 
of thirty days the period requisite for 


obtaining a copy of the order shall be 
excluded.” l 


8. The only question, therefore, which 
falls for determination is whether any of 
the conditions laid down in the aforesaid 
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section was satisfied in the present case 
so as to justify interference with the 
order of the Labour Court by the Indus- 
trial Court. 

9. For a proper appraisal of the con- 
tentions advanced by the learned counsel 
for the parties, it would be necessary to 
summarise the findings arrived at and 
the reasons given in support thereof by 
the Industrial Court in the impugned 
order. It has been held by the Industrial 
Court that there was no basis for the 
finding of the Labour Court that Shri 
S. C. Shrivastava, Depot Manager, who 
held the Departmental Enquiry against 
the petitioner was not competent to do 
so. The reason given by the Industrial 
Court in support of its conclusion is that 
there was neither pleading nor proof to 
that effect, The case of the petitioner 
before the Labour Court was that the 
Divisional Manager alone was competent 
to hold the enquiry and not the Depot 
Manager, In his deposition the petitioner 
took a different stand and stated that 
Shri Shrivastava had been appointed as 
Inquiry Officer, without proper notice to 
him, while in the course of the enquiry 
before the Labour Court his objection 
was that Shri Shrivastava was prejudiced 
against him. In our opinion, the Indus- 
trial Court was right in coming to. the: 
conclusion that the finding arrived at by 
the Labour Court that Shri Shrivastava 
held the Enquiry without authority was 
based on no material and the Industrial 
Court was justified in setting it aside, 


10. The second ground relied upon by 
the petitioner before the Labour Court 
was that Inquiry Officer Shri Shrivastava 
was prejudiced against him, It is re- 
markable that no details of prejudice 
were mentioned at any stage of the pro- 
ceedings, Even when we called upon the 
learned counsel for the petitioner in the 
course of arguments to tell us what bias 
Shri Shrivastava had against the peti- 
tioner, he frankly expressed his inabi- 
lity to lay his hand on any material on 
the file of the Labour Court or the Indus- 
trial Court which would show the least 
prejudice of Shri Shrivastava against the 
petitioner. Consequently the finding ar- 
rived at by the Labour Court on this 
score was also based on no evidence but 
was arbitrary. The Industrial Court, 
therefore, was justified in observing that 
the finding was perverse and no man 
acting reasonably could come to such a 
finding, 

11. The third ground on which 
demestic enquiry was 


the 
struck down by 
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the Labour Court was that- the witnesses - 
Shri Mukherji and Shri Jimnani were- 


. not. allowed to be cross-examined by the 
petitioner. The statements of these two 
witnesses marked Exs, D, 2 and D. 3 res- 
pectively in the file of the Labour Court 
contained identical endorsements by the 
Inquiry Officer that the petitioner adopt- 
ed an obstructionist attitude and left the 
room as soon as the examination-in-chief 
ef the. witnesses was over and even re- 
fused to put his signatures on the state- 
ments, The learned counsel for the peti~ 
tioner was at pains to show that the en- 
dersements on these statements are con- 
tradictory inasmuch as in Shri Mukher- 
ji’s statement it was written that the 
petitioner had left the room after the 
examination-in-chief of Shri Mukherji 
was over and therefore, there was no 
@ccasion for making a similar endorse- 
ment in the statement of Shri Jimnani 
which was recorded after that of Mukherji. 
It has been urged that, as a matter 
of fact, the petitioner was forcibly dri- 
ven out of the room at the time of re- 
cording the statements of these wit- 
nesses, We do not find any substance in 
this contention. It appears ta us that 
when the petitioner left the room after 
Shri Mukherji’s examination-in-chief was 
over the endorsement which was made on 
the statement of Shri Mukherji was re- 
peated in the statement of Shri Jimnani 
also, which was recorded immediately 
thereafter. There is no contradiction in 
the two endorsements anc there was 
absolutely no justification for the Labour 
Court to have come to the conclusion that 
the petitioner had not been given an op- 
portunity to, cross-examine the aforesaid 
witnesses. 


12. From the aforesaid discussion it 
would be clear that all the findings on 
the basis of which the Labour Court 
held the domestic inquiry to be illegal 
were based on no material and the Indus- 
trial Court was not unjustified in hold- 
ing that the findings were perverse. It was 
consequently not open to the Labour Court 
to arrogate toitself jurisdiction to decide 
the case on merits by wrongly holding that 
the Departmental Enquiry conducted by 
the Inquiry officer was illegal, 


13. There is ample authority in support 
of the proposition that if the findings of 
the Labour Court are based on no mate- 
. |rial and/or they are perverse or arbitrary, 

the Industrial Court has jurisdiction 
under Sees, 66. and 67 of the Act to set 
aside. the order. of. the Labour ‘Court, 


Ind. Court, Indore. (FB) (Lodha J.) ` 


‘Court modified ‘that order in Greece of 


ALR. 


14. In Awdesh Kumar: Bhatnagar vV 
Gwalior Rayon Silk Mig. (Weaving) Co. 
Ltd, AIR 1972 SC 1431 : (1972 Lab IC 


$42) it was held that where serious mis- 


takes had been committed by the Labour 
Court, the Industriai Court acted weil 
within its jurisdiction under S, 66 and 
S. 67 of the Act in setting aside the 
order of the Labour Court. It was ob- 
served that in such circumstances the 
Industrial Court cannot be said to have 
exceeded its jurisdiction in any manner 
under S. 66 of. the Act. 


15. In a Bench decision of this Court 
in Sifal Kumar v. J. B. Mangharam & 
Co, 1973 MPLJ 324 : (1973 Lab IC 986) it 
was held that where the Court acts arbi- 
trarily in contravention of settled princi- 
ples of law or rules of procedure result- 
ing in gross miscarriage of justice, it acts 
illegally or. with material irregularity in 
exercise of its jurisdiction within the 
meaning of S. 66 (1) (c) of the Act. Such 
an error, it was observed, pertains to 
jurisdiction and can be rectified in exer- 
cise of the revisicnal powers. In that 
case the Labour Court wrongly placed 
the burden of procf on the question whe- 
ther an employee had completed six 
months’ satisfactory service, on the em- 
ployer and held tha; as the burden had 
not been discharged the employee was 
entitled to a finding in his favour, This 
finding, it was held, was vitiated by an 
erroneous and illegal approach and was 
manifestly unreasonable and as such 
could be interfered with by the Indus- 
trial Court in exercise of its revisional 
powers, 


16. In Mahendralal v, General Mana- 
ger, Hindustan Steei Ltd. Bhilai Steel 
Project, 1968 MPLJ 597 where the La- 
bour Court had given no reasons for re- 
ckoning the seniority of the petitioner 
w.e.f. 13-9-58 contrary to the circular 
governing the subject, it was held that it’ 
had usurped the jurisdiction which it did 
not possess ie, it was a case of illegal 
assumption of jurisdiction, It was further 
observed on the basis of Joy Chand Lal 
Babu v. Kamalakshe Chaudhury, AIR 
1949 PC 239 that iž an erroneous decision 
results in the Lakour Court exercising 
jurisdiction not’ vested in it, a case for 
revision does arise. 


17. Again in P. G Paul v, Union of 
India, 1970 MPLJ 280, where the Labour 
Court passed an order staying the trans- 
fer of a supervisor by improper assump- 
tion of ‘jurisdiction, and the ‘Industrial. 
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lated and apportioned as if that depen- 
dant had died before the workman”. 

The Calcutta Division Bench did note 
this change, but noted on the United 
Collieries case with an observation that 
there was no provision in the Act corres- 
ponding to S. 2 (5) of the English Act. 
Really this erron€ous observation stem- 
med from the fact that provisions of 
5. 9 and of Cl. (nì of sub-s. (1) of S. 2 
of the Act were not brought to their 
notice. It is on that account that their 
judgment must be held to be erroneous. 

7. My comment on the Calcutta case 
applies equally to Radhakrishna Rice 
Mill v. Appalacharyulu (1958-1 Andh 
WR 316) decided by Manohar Pershad, J., 
who noted the definition of the term 
‘dependant’ in S. % (1) (d) as also the 
provisions of Ss. 3 4 and 8 of the Act. 
In regard to S. 9, however, he merely 
said: 

“Section 9 refers to 
and non-attachment 
amount.” 

The relevant part of S. 9 under which 
the passing of compensation by operation 


non-assignment 
of compensation 


of law to any person other than the 
workman is barred does not appear to 
have been brought to his notice, nor 


again the definition of workman in S. 2 
(1) (n). He did note that under 8S. 8 none 
except the dependants had a right to 
compensation, but then went on to say: 

“A duty to refund the amount of com- 


pensation arises only when there is no. 


dependant ‘in existence’ and this must 
mean, ‘in existence’ at the time of the 
workman’s death, Le., at the time of the 
death of Bullamma., To put any other 
interpretation would be to frustrate the 
object of the Act, and place the right to 
compensation on an uncertain contin- 
gency. The contention of Sri Neti Sub- 
rahmanyam is that the dependant does 
not get any vested right and till the 
amount is actually distributed it cannot 
be said that the dependant acquires any 
right. This argument is equally devoid 
of force. As stated earlier, after the de- 
posit is made by the employer, the 
Commissioner has to find out who the 
dependants are so that he might effect 
the distribution among them. It is there- 
fore clear that once an allotment of com- 
pensation to a dependant or distribution 
of compensation money among several 
other dependants is made, the compen- 
sation allotted becomes the property of 
'the dependants and if the dependant 
dies, the said amount being his property 
| would devolve on his or her heirs.” 

5 1977 Mad./22 XI G—30 


B, M. Habeebullah v. Periaswami (Koshal J.) 
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For this conclusion the learned Judge 
found support from the Madras and Cal- 
cutta decisions above discussed and also 
from the United Collieries case (1909 AC 
383) (supra). I have already shown that 
out of the three cases last mentioned, 
the first two do not lay down good law, 
and the same is true of the Andhra case 
in which also the provisions really rele- 
vant to the determination of the point 
in dispute were not noticed. - 

8. The next case cited on behalf of 
the respondents in Margarida Gomes v. 
M. Mackenzie and Co., (AIR 1968 Bom 
328) the discussion in which suffers from 
the same drawback as attended the Cal- 
cutta decision above cited and which 
makes no reference to Ss. 2 (1) (n) and 
9 of the Act, but, on the other hand, fol- 
lows the United Collieries case (1909 AC 
383) in holding that the liability under 
the Act ‘is created immediately on the 
accident occurring tc the workman suf- 
fering injury and must amount to a debt 
payable to the workman’ (and therefore 
form a part of his estate which is herit- 
able). 


9. The last case from which support 
was sought by learned counsel for the 
respondents in Manubhai K, & Co. v. 
Babajee (AIR 1970 Bom 267) in which 
K. K. Desai. J.. held that the provisions 
of O. XXII of the Code of Civil Proce- 
dure and of the Limitation Act not hav- 
ing been made applicable to applications 
for compensation made under the Act 
‘there is nothing in law to suggest that 
applications for compensation under the 
Act cannot be continued by heirs of de- 
ceased applicants’. In this connection, he 
observed (at p. 268): 

“There is no time fixed within which 
heirs of deceased applicants must come 
on record to enable them to continue the 
applications originally filed by deceased 
applicants. Applications filed under the 
above Act being for recovery of money 
must be held to be in respect of rights 
to debts which survive to heirs of de- 
ceased applicants. As the right to the 
debt was not personal right of the de- 
ceased applicant, the opponent as his 
widow was entitled to continue the ori- 
ginal application in her own right. The 
debt survived to the opponent and was 
Claimable by her. As the debt survived, 
the application cannot be held to have 
abated at any date. This is so because 
the provisions in Order 22 of the Code of 
Civil Procedure are not made applicable 


- to applications made under the Act.” 
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These observations were made without 
reference to the relevant provisions of 
the Act which, as already shown by me, 
negative the rights of the heirs of a de- 


ceased workman or dependant io legal 
representation. 
10. In the result, the petition suc- 


ceeds and is accepted and the impugned 
order is quashed. In view of the com- 
plicated question of law involved, the 
parties are however left to bear their 
own Costs. 

Petition allowed. 
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RAMAPRASADA RAO, J. 
Dharmalinga Thevar and another, Pe- 


titioners v. Thayumana Thevar, Respon- 
dent. 


C. R. P. Nos. 693 and 694 of 1974, D/- 
29-10-1976.* 

(A) Civil P. C. (1908), S. 47 — Execu- 
tion Proceedings — Bulls of judgment- 
debtor attached and placed in custody of 
surety on behalf of Court — Court order- 
ing release of bulls on satisfaction of de- 
cree — Surety handing over bulls to 
judgment-debtor and preferring claim 
for reimbursement towards feeding 
charges of live-stock for intervening 
period — Maintainability. 

There is a provision in the civil rules 
of practice that in case where the live- 


stock is attached and kept in Court cus- ' 


tody for and on behalf of the Court, it is 
obligatory for that party who keeps 
such livestock to be reimbursed towards 
the feeding charges. Held that, 
the surety who kept the livestock is en- 
titled to be reimbursed towards feeding 
charges of livestock during the period 
of its custody. (Para 4) 

(B) Civil P. C. (1908), S. 47 — Execu- 
tion Proceedings — Attachment of judg- 
ment-debtor’s bulls in execution of de- 
cree — Judgment-debtor paying decre- 
tal amount and seeking release of bulls 
— Delay caused by Court in raising at- 
tachment and in handing over the bulls 
to judgmeni-debtor — Suit by judg- 
ment-debtor for compensation for depri- 
vation of use of bulls after satisfaction 
of decree — Maintainability. 

The judgment-debtor paid off the de- 
cree amount on 3-7-1973. But the Court 


*(Against order of Dist. Munsiff. Thiru- 
thuraipundi in E. A. No. 245 of 1973.) 
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Dharmalinga v. Thayumana (R. Rao J.) 


A.I. R. 


had passed the order raising attachment 
on 10-7-1973. As acis of Court cannot 
prejudice a litigant and as without an 
act of court, the release of the bulls 
cannot be made and as these two events 
run concurrently the judgment-debtor 
could only ask for compensation for the 
deprivation of his right to use his own 


bulls only from 10-7-1973 and ending 
15-7-1973 when th2 bulls were handed 
over ta him. . (Para 3) 


ORDER:— In these two civil revision 
petitions, a small point arises. Though 
the cause can be disposed of on the 
ground of de minimus non curat lex, yet 
as third party’s rights are involved. I 
am inclined to go into it. In a small 
cause suit, one Dharmalinga Thevar ob- 
tained a decree against Thayumana The- 
var, aNd in execution thereof attached 
the bulls belonging zo the judgment deb- 
tor. The bulls were attached by the 
Amin in due process of execution and 
Was entrusted withthe  decreeholder 
himself and on stch entrustment, both 
the decreeholder and one Kandasami 
Thevar executed & surety bond for pro- 
duction of these zwo bulls at any time 
when called upon to do by the court. 
The judgment-debtor paid off the suit 
amount on 3-7-1973, and sought for the 
release of the. bulls. The court took 
some time for pasSing an order to raise 
the attachment, and actually the order 
releasing the bulls from attachment was 
made on 10-7-1973, the judgment-deb- 
tor has now come forward with an ap- 
plication under S. 47, read with Ss. 144, 
145 and 151, C. P. Code, for the recovery 
of a sum of Rs. 10 per diem as compen- 
sation for the deprivation of the use of 
the bulls after he nas satisfied the de- 
cree as above. Ths court below granted 
such compensation to the judgment-deb- 
tor Thayumana Thevar for the period 
commencing from 3-7-1973 ending with 
15-7-1973, which was the actual date« 
when the bulls were released and handed 
over to the judgment-debtor. In all, it 
granted a sum of Rs. 130 as such com- 
pensation. 

2. The surety Kandaswami Thevar in 
turn. whilst the abcve proceedings were 
in progress. filed enother application un- 
der S. 47. C.P.C., stating that he had to 
be reimbursed for the feeding charges 
of the bulls, which were admittedly in 
his custody from 3rd to 15th July. 1973. 
He claimed a sum of Rs. 45 towards such 
feeding charges. The courts below after 
having - granted the compensation of 
Rs. 130 to the judgment-debtor, need 
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the relief to the sureties who were ad- 
mittedly in custody of the bulls between 
3rd to 15th July, 1973. 


3. The question is how to adjust the 
equities as between the parties. That 
compensation has to be paid to the judg- 
ment-debtor for the deprivation of his 
right to use his own bulls after he ‘has 
fully paid off the decree amount is a 
sustainable and just request. But the 
question is as to what is the period to 
which he is entitled to relief. No doubt, 
he paid off the decree amount on 3-7- 
1973. But the court had passed the order 
raising the attachment only on 10-7-1973. 
As acts of court cannot prejudice a titi- 
gant and as without an act of court, the 
release of the bulls cannot be made and 
as these two events run concurrently 
and equities had to be adjusted in the 
above set of events and circumstances, it 
appears to me that the judgment-debtor 
can only ask for compensation for the 
deprivation of his right to use his own 
bulis cnly from 10-7-1973 and ending 
with 15-7-1973. He would be, therefore, 
entitled on his own rate of calculation 
to a sum of Rs. 60 and not Rs. 130. To 
this extent, C. R. P. No. 693 of 1974 is 
allowed, 


4. As regards the claim of the surety 
for feeding charges, it is obvious that 
no person, and much less, an animal, can 
live on air and water. The bulls ought 
to be fed. Even atherwise, there is a 
provision in the Civil Rules of Practice 
that in case where the livestock is at- 
tached and kept in court custody for and 
on behalf of the court, it is obligatory 
for that party who keeps such livestock 
to be reimbursed towards the feeding 
charges. That the sureties kept the bulls 
for the period commencing from 3-7- 
1973 and ending with 15-7-1973, is not 
_in dispute. For the said period, the su- 
rety has claimed cnly a sum of Rs. 45. 
This appears to be a reasonable charge. 
Therefore, the court below ought to 
have allowed such charges and ought not 
.to have dismissed it or negatived it on 
irrelevant grounds. C. R. P. No. 694 of 
1974 is also allowed to the extent indi- 
| cated. 


5. There will be no order as to costs 
in both the civil revision petitions. 


Order accordingly. 


- Sri Krishna Textiles v. J. R. Exports (R. Rao Ag. C. J.) 
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RAMAPRASADA RAO, Ag C. J. 
AND SURYAMURTHY. J. 


Sri Krishna Textiles and another, Ap- 
pellants v. J. R. Exports (India), Res- 
pondent. 


A. A. O Nos. 750 and 751 of 1976, D/- 
21-4-1977.* 

Civil P. C. (1908), O. 38, R. 5 — Order 
of attachment before judgment passed — 
Order would not become ineffective after 
passing of decree permitting judgment- 
debtor to pay decretal amount in instal- 
ments — That order which was an inde- 
pendent order would survive unless set 
aside in manner known to law. (Para 4) 


T. R. Rajagopalan, for Appellants; S. P. 
L. Palaniappa, for Respondent, 


RAMAPRASADA RAO, Ag. C. Ju— 
These appeals are directed against the 
order of the City Civil Judge, Madras, 
who, in an under chapter suit, failed to 
notice the prior order passed by him, at- 
taching the moneys of the judgment- 
debtor in the hands of garnishees, by 
way of attachment before judgment. The 
plaintiff is the appellant. He filed an 
underchanter suit on the foot that the 
defendan. owed him moneys for goods 
sold and delivered. He also rested his 
case on twa dishonoured cheques issued 
by the defendant Having regard to the 
conduct of the defendant, the plaintiff, 
finding that the defendant was an out of 
State dealer, sought for attachment be- 
fore judgment of certain moneys belong- 
ing to the defendant in the hands of gar- 
nishees, The application for attachment 
before judgment was ordered. 


2. The defendant attempted to obtain 
leave to defend, but later on gave up ~he 
same and submitted to a decree. The 
learned trial Judge passed a decree, who, 
at the request of the defendant, gave 
him. the indulgence of paying the decree 
amount in instalment. But, curiously 


enough, at the time of passing the de- 
cree, he dismissed the application for 
attachment before judgment, without 


even any objection or request by the de- 
fendant against the said attachment or 
for raising it for proper reasons. It is as 
against this direction resulting in che 
summary raising of the attachment of “he 
moneys belonging to the defendant in 


*(Against order of City Civil J., Madras 
in [. A. 2687 of 1976 etc.) 
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the hands of garnishees the present ap- 
peals have been filed. 


3. The contention of learned counsel 
for the appellant is that, when the defen- 
dant submitted to a decree, more or less 
by consent, there was no occasion for the 
learned Judge to summarily dismiss the 
application for attachment before judg- 
ment on the only ground that a decree 
had been passed enabling the defendant 
to pay the amount thereunder in instal- 
ments. Learned counsel for the respon- 
dent (defendant) would, however, say 
that eo instanti the decree is allowed to 
be satisfied by paying moneys in month- 
ly instalments or at stated intervals, 
then the order for attachment of any of 
the properties of the defendant could not 
thereafter survive and that therefore the 
order of the learned Judg2 dismissing 
the application for attachment before 
judgment in the above circumstances 
was right. 


4, When an order for attachment be- 
fore judgment under O. 38, C.P.C. is 
passed, it is generally done after examin- 
ing the materials, though prima facie, 
placed by the plaintiff at the time of 
bringing up the action before the court 
for the first time. Generally, and indeed 
it ought to be the normal position, such 
orders for attachment befcre judgment 
should only be issued, if the conscience 
of the court is satisfied that the plaintiff 
is likely to be prejudiced by the non- 
grant of the same and that the attitude 
of the defendant prior to the filing of 
the suit was such that it raised a reason- 
able presumption that, but for the grant 
of the order of attachment, justice would 
not be done. If, therefore, it could be 
presumed that such an order of attach- 
ment before judgment in the instant case 
was also granted under such accepted 
circumstances, then it is an independent 
order, which has to survive unless set 
aside in a manner known to law. The 
fact that the defendant suffers a decree 
and prays for satisfaction of the same by 
paying moneys at stated intervals or in 
monthly instalment, would not alter the 
situation or wipe out as a matter of 
course the legal effect of the prior order 
of attachment before judgment of the 
properties of the judgment-debtor which 
was issued by a competent court in a 
situation which compelled the court to 
do so. An order made under O. 38, C.P.C. 
is independent and is not capable of be- 
ing telescoped to an order permitting the 
defendant to pay the decree amount in 


Shamlal & Co. v. V. R. C. Rajagopala Chettiar 


A.L R. 


monthly instalments or at stated inter- 
vals, which might be passed by the trial 
court on a written or oral application 
made by the judgment-debtor at about 
the time when -the defendant suffers a 
decree by consent. If, therefore, the two 
orders are not interdependable, but are 
independent, then we are unable to ap- 
preciate the contention of learned coun- 
sel for the respondent that by reason of 
the passing of the decree permitting the 


‘Judgment-debtor to pay it in instalments, 


an independent order passed by a com- 
petent court under O. 38, C.P.C. works 
itself out and becomes ineffective there- 
after. This was nat borne in mind by the 
learned trial Judge, when he dismissed 
the application for attachment before 
judgment without applying his mind 
either to the facts of the case cr to the 
fundamentals which are invocable in 
such circumstances. The order of the 
lower court is therefore set aside to this 
extent, namely, that the order granted 
by the court below in I A. Nos. 12657 
and 13214 of 1976 in O. S. 4229 of 1976 


shall stand, subject. however, to the 
following observations— 
Having regard io the fact that the 


judgment-debtor appears to have been 
regular in the payment of the instal- 
ments, we modify che order of attach- 
ment before judgment, by directing the 
plaintiff-appellant to take the benefit out 
of it to the extent of 50 per cent. of the 
amount attached, and as regards the 
balance of the decree amount, after ad- 
justing the instalments already paid, the 
judgment-debtor shall furnish security 
within four weeks from this date, and 
on such furnishing of security the at- 
tachment over the other half of the 
moneys of the judgment-debtor attached 
pursuant to the order of attachment þe- 
fore judgment as above, shall stand rais- 
ed. There will be no order as to costs. 

i Order accordingly. | 
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The Firm of Shamlal and Co. and 
others, Appellants v. V. R. €. Rajagopala 
Chettiar, Respondent. 


Second Appeal No. 1990 of 1974, D/- 
16-3-1977.* 
“(Against decree of Dist. J., Salem in 


A, S. No. 128 of 1973.) 
HU/HU/C930/77/AGT - 
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Stamp Act (1899), S. 35 — Promissory 
note insufficiently stamped — Jnadmis- 
sible in evidence — Whether plaintiff 
can fal] back upon ‘original cause of ac- 
lion’? that is the fact of lending, in a suit 
based on such promissory note. 

Whether a person who has lent money 
on a promissory note, which is inadimis~- 
sible in evidence owing to a defect in 
the stamping, can sue to recover the debt 
apart from the note, depends on the 
circumstances under which the instru- 
ment was executed. If the note was given 
in respect of an antecedent debt, or as 
collateral security, or by way of condi- 
tional payment, or if the note does not 
embody all the terms of the contract, 
the true nature of the transaction can 
be proved; but.if the promissory note 
embodies all the terms of the contract, 
no suit on the debt will lie. It is true 
that the fact that the execution of the 
promissory note is contemporaneous 
with the borrowing cannot exclude the 
possibility of the instrument being given 
as a collateral security. But that will 
have to depend on the facts and circum- 
stances of each case. The execution of 
the promissory note and the lending 
formed part of the same transaction and 
by no stretch of imagination, the pro- 
missory note in this case could be treated 
as a collateral security for a debt already 
existing. It might be that if the plain- 
tiff had not obtained a promissory note, 
they might have been able to recover 
money on the basis of lending and could 
have enforced the same against the se- 
curity bond given to them. But when 
once lending is under a promissory note 
and there was no antecedent debt as 
such, the plaintiffs are not entitled to 
say that they are claiming the money 
on the original cause of action. AIR 1938 
Mad 785 (FB). Foil. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1938 Mad 785: (1938) 2 Mad Ly 189 
(FB) 3 


JUDGMENT:— The plaintiffs are the 
appellants. The suit was filed by them 
for recovery of a sum of Rs. 6,490 due 
under a promissory note dated 21-4-1966 
and for directing the defendants to pay 
the amount in court, in default of which, 
directing the plaint schedule properties 
to be sold for realisation of the amount 
so decreed. It appears that the plaintiffs, 
a firm of partnership, were lending 
moneys to the defendant as and when 
he wanted a loan. On 21-10-1964, the 
defendant executed a security docu» 
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ment under which he gave his sel--ac- 
quired properties as security for the 
due payment of all moneys that might 
be borrowed by the defendant from the 
plaintiff under hundies, promissory 
notes, accounts and cheques and giving 
right to the plaintiffs to proceed against 
the security for realisation of the moneys 
due, in default of payment. On 21-4-1966, 
the plaintiffs lent a sum of Rs. 6,000 un- 
der a promissory note executed by the 
defendants. On the ground that he had 
defaulted in payment of the money as 
per the promissory note, the present suit 
‘was filed for recovery of the same. 
Along with the plaint, the original pro- 
Mmissory note was also filed. The defen- 
dant raised a number of contentions, one 
of which was that the suit promissory 
note was not properly stamped and that 
therefore it was inadmissible in evi- 
dence. The trial court took the issue 
relating to the admissibility. of the suit 
promissory note and ultimately came to 
the conclusion that though it is a pro- 
missory note, it is not payable on de- 
mand and that therefore it should have 
been stamped under Article 49 (b) of 
Schedule I to the Stamp Act and that 
since the promissory note bore only a 
stamp of 25 paise, it was not admissible 
in evidence under S, 35 of the Stamp 
Act. Since the suit itself was based on 
the promissory note, it was dismissed 
without going into the other issues. This 
judgment and decree of the trial Court 
was confirmed by the lower appellate 
court. It is against the said judgment and 
decree that the present second appeal 
has been filed. 


2. The suit promissory note reads as 
follows:— 


“Ezhudhikoduttha promissory note en- 
navendrol — Naladhu thedhi en kudum- 
ba selavirkum vyabarathirkum merpadi- 
yaridamirundhu mulam Rs. 6,000 aazayi- 
ram mattum rokkamaka  petrukkondu 
merpadi thokaiyai merpadiyarukkavadhu 
merpadiyar uttaravu petravarkalukka- 
vadhu ketta pozhudhu  koduppadhaka 
oppukkondu indha rupaikku macham 
ondrukku Rs. 100 kku vaddi rubai 1 vi- 
dham seluthi oppukkondu madham oru- 
murai rubai 1,000 rubai aayiram veecham 
asal thokaikku seluthi varuvadhakavum 
oppukkondu ezhudhikođuttha promissory 
note.” 

It may be seen from the above extract 
that though in the earlier part of the 
document there is an unconditional un- 
dertaking to pay the sum of Rs. 6,000 on 
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demand, the later portion says that the 
amount due under the promissory note 
is payable in instalments of Rs. 1,000 to- 
wards the principal and the interest due 
each month, Since the amount is not 
payable on demand and it is payable in 
instalments as per the later portion of 
the document, it is not ome falling under 
Art. 49 (a) as a promissory note pay- 
able on demand, and it comes under the 
category of a promissory note payable 
otherwise than on demand, and the 
stamp duty will have to be paid as one 
for a bill of exchange. This promissory 
note wes stamped with 25 paise stamp 
as a promissory note payable on de- 
mand. Uncer S. 35 of the Stamp Act, the 
instrument in question is therefore not 
admissible in evidence. 


3. The learned counsel for the ap- 
pellants contended that even if the pro- 
missory note is not admissible in evi- 
dence, the appellants are ertitled to rely 
on the original cause of action and claim 
a decree on that basis. According to the 
learned counsel, the cause of action for 
the suit was the borrowing of Rs. 6.000 
on 21-4-1966 and the promissory note 
executed on that date should be treated 
as a collateral security. He also con- 
tended that there was already a regis- 
tered security bond executed on 21-10- 
1964, giving the self-acquired proper- 
ties of the defendant as security for fhe 
due payment of all the moneys that 
might be borrowed by him from the 
plaintiffs and that in those circumstan- 
ces, when the money was ent, it could 
have been recovered under the original 
security bond itself and that when they 
obtained the promissory note, that pro- 
missory note also should be treated as 
collateral security. There can be no 
doubt that if a debt exists, apart from 
the promissory note and independently 
of it, the plaintiffs can sue for recovery 
of that debt, independently without bas- 
ing his claim on the promissory note it- 
self, That is what we normally call as 
‘on the original cause of action’. Whe- 
ther a person who has lent money on a 
promissory note, which is inadmissible 
in evidence owing to a defect in the 
stamping, can sue to recover the debt 
apart fram the note, depend: on the cir- 
cumstances under which the instrument 
was executed. As held by the Full Bench 
in Perumal Chettiar v. Kamakshiammal, 
1938-2 Mad LJ 189 : (AIR 1938 Mad 785) 
if the note was given in resvect of an 
antecedent debt, or as collateral secu- 
rity, or by way of conditional payment 
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or if the note does not embody all the 
terms of the contract, the true nature of 
the transaction can be proved, but if 
the promissory note embodies all the 
terms of the contract, no suit on the 
debt will lie. It is true that the fact that 
the execution of the promissory note is 
contemporaneous with the borrowing 
cannot exclude the possibility of the 
instrument being given as a collateral 
security. But that will have to depend, 
as already stated on the facts and cir- 
cumstances of each case. In this case, 
the promissory note. was not executed 
for any antecedent debt or a liability 
which was existing de hors the execu- 
tion. The execution of the promissory 
note and the lending formed part of the 
same transaction and by no stretch of 
imagination, the vromissory note in this 
case could be treated as a collateral se- 
curity for a debt already existing. It 
might be that if they had not obtained a 
promissory note, they might even be able 
to recover money on the basis of lend- 
ing and enforce the same against the 
security given to them on 21-10-1964. But 
when once lending is under a promis~ 
sory note and there was no antecedent 
debt as such, the plaintiffs are not en- 
titled to say that they are claiming the 
money on the original cause of action. 
The suit also therefore could not be con- 
sidered to have been based on the ori- 
ginal cause of action The second appeal 
accordingly fails and is dismissed. But _ 
there will be no order as to costs. 
Appeal dismissed. 
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S. Palanivelu, Appellant v. K. Verad- 
ammal, Respondent. 

S. A. No, 1320 of 1974. D/- 15-2-1977.* 

Transfer of Property Act (1882), S. 51 
— Construction by trespasser — Acquies- 
cence by owner while trespasser built on 
trespassed land — Owner should be 
compensated and trespasser should not 
be evicted, 

In the instant case the owner did not 
do anything when <he trespasser was 
putting up a portion of his main build- 
ing on a portion of the trespassed Jand 
and sinking a major portion of the well 


*(Against decree of City Civil Court, 
Madras, in A. S. No. 109 of 1973.) 
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and doing other acts on the  trespassed 
land. The trespasser could not have done 
these things in a hurry. It must have 
taken several months for the trespasser 
to complete them, The owner had not 
disclosed these things in the plaint and 
had not prayed for a mandatory injunc- 
lion for the removal of the structures 
put up by the trespasser on the tres- 
passed portion of the suit property. Held 
that the Court would be justified in in- 
ferring acquiescence on the part of 
owner; and this would not be a case for 
directing delivery of possession of the 
trespassed portion to the owner. But this 
would be a-case where the owner has to 
be compensated in money for the value 


of the trespassed portion. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1812 : (1965) 3 SCR 283 11 
AIR 1965 Mad 318 13 
(1965) .1 Mad LJ 167 6 
AIR 1961 SC 1570 12 
1987 Mad WN 533 ` 90, 10 
AIR 1926 Mad 921 ' s 7 
(1860) 3 Macq 827 : 3 LT 130 11 


S. Navannethakrishnan for T. R. Raja- 
gopalan and T. R. Rajaraman, for Ap- 
pellant; N. Sivamani, for Respondent. 

JUDGMENT:—- The defendant who 
lost in both the courts below is the ap- 
pellant, The responden:i filed the 
fo. a declaration of her title to the por- 
tion of the land shaded blue. and mark- 
ed DEFG in the plaint plan and for re- 
covery of possession thereof’ and also 
for a permanent injunction restraining 
the appellant from interfering with her 
possession and enjoyment of the remain- 
ing portion of the suit property. The 
entire suit property is a land mé€asuring 
about 10 grounds and 1900 sq. ft. in 
R. S. 3173/4 block No. 55 Nadavakkam 
tank area in Purasawalkam. The blue 
shaded portion marked D.E.F.G., is in the 
south-western corner of R. S. 3173/14. 
‘The respondent is the owner of R. S. 
3173/14, as per the settlement deed Ex. 


A-1, dated 11-6-1962, executed by her 
mother Adiammal. She filed the suit 
alleging that the appellant  trespassed 


into the DEFG portion of the suit land 
measuring 5 feet east-west and 63 feet 
north-south on 21-4-1968 and that he 
“was attempting to interfere with her 
‘possession and enjoyment of the remain- 
‘ing portion of the suit property. 

2. The appellant is the owner of the 
‘western land bearing R. S. 3173/12, mea- 
‘suring 1 ground and 30 sq. ft. allotted 
to him by the Nammalwarpet Co-opera- 
tive Housing Site Society. The defence 


) 
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was that as a member of the said soc#ety 
he was allotted that land and he nad 
taken possession of the same and put up 
a brick built construction on the land 
allotted to him by the Society and is in 
undisputed possession of the property 
allotted to him by the Society. He deni- 
ed that he had trespassed on any porion 
of the respondent’s land and contended 
that the understanding between himself 
and the said Society is that the lacier 
should execute a sale deed in his favour 
after he completes payment of the velue 
of the site in instalments and that the 
society is therefore a necessary party to 
the suit. 


3. Both the courts have found that there 
is encroachment by the appellant or a 
portion of land measuring 63 feet north- 
south and 4} feet east-west on the 
southern side and 4 feet on the north- 
ern side, which has been coloured in the 
Commissioner’s plan Ex. C-5 and that 
the said portion'is part of R, S. 3175/14, 
belonging to the respondent. Accorcing 
to the Commissioner’s report and plan 
the appellant had put up an open latrine 
a major portion of which is in the 
coloured portion in Ex. C-5, a portion of 
the appellants main building, a porion 
of the platform. a major portion of a 
square well and a major portion of' a 
stone used for washing clothes on the 
coloured portion in Ex. C-5. 


4. The trial court declared the res- 
pondent’s title to the coloured portion 
in Ex. C-5 and granted’ a decree for deli-. 
very of vacant possession of thai porvion 
to the respondent after removal of the 
aforesaid superstructures within two 
months and also a permanent injunction 
restraining the appellant from interzer- 
ing with the respondent’s possession of 
the remaining portion in R. S. 3173/14 
with costs. This decree has been confizm~ 
ed by the learned Principal Judge, City 
Civil Court, Madras, who dismissed the 
appeal with costs. 


5. The concurrent findings of the 
courts below that the coloured  porzion 
in the Commissioner’s plan Ex. C-5 
forms part of R. S. 3173/14 belonging {0 
the respondent and that the appellant 
has trespassed on that portion of the res- 
pondent’s property, are on questions of 
fact which cannot be gone into in tbis 
second appeal. But the question whether 
in view of the fact that the responcent 
had not taken any effective steps waren 
the appellant had constructed a portion 
of his main building and a portion of the 
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open latrine and sunk the square well 
and put up a portion of the platform 
and a major portion of the stone used 
for washing clothes on the coloured por- 
tion in Ex. C-5 and had rot prayed for 
any mandatory injunctian for the 
removal of these structures from the por- 
tion of the property, the possession 
whereof has been prayed for in the suit, 
she would be entitled to recover vacant 
possession of the small strip of land after 
demolishing and removing the structures 
and closing the well or would be entitled 
only to the market value of the land as 
compensation, is a question of law that 
arises for consideration in this second ap- 
peal. . 


6. The learned counsel for the respon- 
dent submitted at first that the question 
whether the respondent should not be 
compensated in money for the value of 
the land trespassed upon by the appellant 
should not be considered in the absence 
of a plea in the written statement. In 
that connection he relied upon a decision 
of Natesan J. in Fakiruddin Sahib v. 
Ramaswami Mudaliar, 1965-1 Mad LJ 167, 
where also there was no plea in the 
written statement filed on behalf of the 
first defendant as in the present case, 
claiming relief in respect of improvements 
and equities in his favour. Natesan J. 
has observed in that judgment thus— 


“It will be apparent from zhese citations 
that to grant relief on the basis of equi- 
table estoppel, not only should there be 
pleadings, but there should be evidence 
on which foundation can be laid for 
raising the plea. As already stated, there 
is no plea and naturally no evidence that 
has been let in. The learned Subordinate 
Judge has gone on présumpiions and has 
overlocked that any act of the second de- 
fendant in excess of his pow2rs would not 
bind the Thaika or trust. There is no 
pleading and no evidence that the trustee 
or muthavallis as a body made any re- 
presentations or by their acquiescence 
a'lowed the first defendant to incur ex- 
penditure on the property. Again a re- 
ligious trust like the Thaika in the pre- 
sent case will not be estopped by any act 
or conduct of the trustees committed in 
breach of trust. The lower appellate 
eourt has not considered anv of these as- 
pects. The result, therefore. is that the 
relief which the learned Subordinate 
Judge has granted cannot stang”. 
This decision cannot be applied to the 
facts of the present case where. as already 
stated. the respondent has not whispered 
anything in the plaint about the existence 
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of a portion of the main building of the 
appellant, a large portion of the well and 
other structures on the portion of the 
suit property which had been trespassed 
upon by the appellant. As already stated, 
the respondent has not prayed for any 
mandatory injunction for the removal of 
the said superstructure and other things 
put up on the tresvassed portion by the 
appellant. The appellant appears to have 
proceeded on the basis that he was doing 
these acts only on his property. Even in 
the written statement his contention has 
been that the alleged trespassed portion 
forms part of R. S, 3173/12, which had 
been allotted to him by the Natnmalwar- 
pet Co-operative Housing Site Society of 
which he is a member. Therefore, it is 
not open to the learned counsel for the 
respondent to contend that the question 
of equity should not be considered in this ` 
Case on the ground that no plea in that 

regard has been raised in the written 

statement. 


7. The learned counsel for the respon- 
dent next contended that the equity can- 
not be granted under S. 51 of the T. P. 
Act to the appellani who is a trespasser. 
In this connection he relied upon some 
decisions. The first decision relied upon 
by him is of a Bench of this court in Se- 
Cretary of State v. Dugappa Bhandary, 
AIR 1926 Mad 921. where the learned 
Judges have observed— j 


“Dhe question then arises whether the 
defendants believed in good faith that 
they were absolutely entitled to the land. 
They are the heirs of Veeranna Chetti, 
the elder brother of Nandiappa Setti. 
Nandiappa Setti obtained possession of | 
the land after Durgi Setti’s death, know- 
ing full well that he had no title thereto 
and that he was a mere trespasser ......... 
The original possession was gained by 
trespass and it can hardly be said that a 
person who enters upon land knowingly: 
as a trespasser can bona fide believe that 
he is absolutely entitled thereto ... ... ... 
Negligence may in certain circumstances 
be consistent with honesty, but where 
title is obviously founded on possession 


.which is knowingly obtained by trespass, 


it is impossible to hold that the trespasser 
honestly believed that he was the absolute 
owner J would, therefore, hold 
that the defendants are not legally en- 
titled to the value of the improvements 
under S. 51 of the T. P. Act.” 


8. There was evidence in that case to 
show that the trespasser knew full well 
that he. had no title to the property and 
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that he was a mere trespasser. But in 
the present case as already stated the ap- 
pellant appears to have put up a portion 
of the main building and a major portion 
of the well and to have done other acts 
in the trespassed portion of the suit pro- 
perty under the bona fide beliefs that that 


portion of the property was part of) 


R. S. 3173/12, of which he was an allot- 
tee under the Namamalwarpet Co-opera- 
tive Housing Site Society. 


9. The next decision relied upon by 
the learned counsel for the respondent is 
the 
Kajimarthery Pallivasal, 19837 Mad WN 
533, where it is observed— 


“The claim to compensation is based 
on S. 51 of the T. P. Act; but against, this 
it is argued that none of the defendants 
had made any claim for Compensation in 
their written statement. Nor was there 
any issue taken therein, and of course 
there was no finding. The learned coun- 
sel for the appellant is unable to produce 
any case similar to his in support of his 
claim and it seems to me that his conten- 
tion cannot succeed because the defen- 
dants were clearly trespassers even as- 
suming they entered upon the land in the 
bona fide belief that they had acquired 
good title. The word ‘transferee’ which 
appears in the section, in my opinion, can- 
not include a ‘trespasser’ and there is 
no case, so far as I am aware, where the 
benefit of the section has ever been ex- 
tended to a ‘trespasser’. There is more- 
over an allegation in the plaint that when 
the defendants were erecting or about to 
erect the houses the plaintiff objected. and 
prevented them from doing so.” 


10. The respondent had sent the law- 
yer’s notice Ex. A-4 dated 24-8-1964 al- 
leging that the appellant had encroached 
on 4 ft. of land and it was objected to 
by the respondent. The respondent fur- 
ther alleged in that notice that the appel- 
lant had removed the marking stones and 
put them in his house and had taken steps 
to put fencing on that encroached land. 
The appellant had sent the reply notice 
Ex. A-5. dated 7-9-1964, denying that 
there was any encroachment upon the 
respondent’s land and saying that he was 
an allottee of the adjacent land by the 
Nammalwarpet Co-operative Housing Site 
Society and that the notice Ex. A-4 should 
have been addressed to that Society and 
not to him. The appellant hed further 
stated in that reply notice that the 
measurement of the respondent’s land 
alone by the surveyor even if true was 
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not the correct procedure and that he 
Should have measured the entire land 
and also the land belonging to the res- 
pondent. The appellant had denied that 
he had removed any stones or that he 
had taken up steps to put a fence on any 
portion of the land belonging to the res- 
pondent. But according to the plaint the 
trespass on the coloured portion in Exhi- 


‘bit C-5 was made on 21-4-1968, long after 


the exchange of the notices Exs. A-4 and 
4-5. There is no evidence to show that 
when the appellant was proceeding with 
the construction of his main building. the 
sinking of a well and putting up of other 
structures on the trespassed portion, the 
respondent raised any objection and 
drew the attention of the appellant that 
he was doing those things on a portion of 
the land belonging to her. Therefore, the 
aforesaid decision in  Periakaruppa v. 
Madurai Kalimartheru Pallivasal, 1937 
Mad WN 533 also does not help the res- 
pondent. 


Il. The learned counsel for the res- 
pondent relied upon the decision in R. S. 
Madanappa v. Chandramma, 1965-3 SCR 
283 : (AIR 1965 SC 1812), which does not 
appear to help the respondent but ap- 
pears to help the appellant. There it has 
been observed— (at pp. 1815, 1816) 

“In some decisions of the High Courts 
reference has been made to ‘equitable 
estoppel’ but we doubt whether the court 
while determining whether the conduct 
of a particular party amounts to an estop- 
pel, could travel beyond the provisions of 
S. 115 of the Evidence Act......... The 
general principle of estoppel is stated 
thus by the Lord Chancellor in Cairncross 
v. Lorimer, (1860) 3 Macq 827— 

The doctrine will apply, which is to be 
found, I believe, in the laws of all civi- 
lized nations that if a man either by 
words or by conduct has intimated that 
he consents to an act which has been 
done, and that he will offer no opposition 
to it, although it could not have been 
lawfully done without his consent, and 
he thereby induces others to do that from 
which they otherwise might have abstain- 
ed, he cannot question the legality of the 
act he had so sanctioned, to the prejudice 
of those who have so given faith to his 
words or to the fair inference to be drawn 
from his corduct. I am of opinion that, 
generally speaking, if a party having an 
interest to prevent an act being done has 
full notice of its being done. and ac- 
quiesces in it, So as to induce a reason- 
able belief that he consents to it, and the 
position of others is altered by their 
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giving credit to his’ sincerety, he has no 
more right to challenge the act to their 
prejudice than he would have had iż it 
had been done by his previous licence.” 
In that case the appellant was in enjoy- 
ment of his daughter's share in his wife’s 
properties after his wife’s death fully 
aware of the fact that it belonged to the 
daughters. It has been observed in those 
circumstances that no man who, knowing 
fully well that he has no title to property 
spends money on improving it can be 
permitted to deprive the original owner of 
his right to possession of the property ex- 
cept upon: the payment for the imprcve- 
ments which were not effected with the 
consent of that person. In the present 
case as I have stated it could not be held 
that the appellant did the several acts 
which he had done on the trespassed por- 


tion of the suit property knowing full . 


well that he was doing so on a property 
which does not form part of the land al- 
lotted to him by the Co-operative Soc ety 
of which he is a member or that he was 
doing these acts on a land belonging to 
the respondent. 


12. The learned counsel for the ves- 
pondent next relied upon the decisior of 
the Supreme Court in Bishandas v. State 
of Punjab, AIR 1961 SC 1570 which in 
my opinion does mot help either party. 
The admitted position in that case was 
that the land belonged to the State and 
that with the permission of the State one 
Ramjidas on behalf of the joint family 
firm of Faquirchand Bhagavandas bui:t a 
dharmasala, a temple and a shop and 
managed the same during his lifetime and 
after hig death the other members of the 
family continued the management. In 
those circumstances it has been observed 
on the basis of some earlier decisions shat 
a person who bone fide puts up construc- 
tions on land belonging to others with 
their permission would not be a trespasser 
and that the buildings so constructed 
would not vest in the owner of the land. 

13. The learned counsel for the ap- 
pellant relied upon the decision of a 
Bench of this Court in A. C. C. Ltd v. 
Ramakrishna, AIR 1965 Mad 318. In 
that case, the appellant had secured from 
the Government a considerable exten: of 
vacant land measuring about 420 aeres 
including S. No. 950/1 which compr.sed 
60 acres for the purpose of mining. Cust 
south of S. No. 950/1 is S. No. 961/5 out 
of which the respondent had purchesed 
from its owner one acre in the year 1350. 
For the purpose of his business he put up 
buildings on the land at a cost of nearly 
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Rs. 17,000 commencing the work in 1950 
and completing it :n the next year. It 
was found that by putting up the build- 
ings he had occupied 79 cents of the land 
in S. No. 950/1 which is Government 
poramboke. The leerned Judges have 
observed— (at pp. 319, 320, 321) 


“The respondent did not perhaps know 
at that time that he was trespassing upon 
Government property. There was every 
reason for it. Nearly five years after the 
buildings were put up, the appellant sent 
a notice to the respondent complaining 
that in putting up the buildings the latter 
had trespassed into a portion of the pro- 
perty leased out to them by the Govern- 
ment. The respondent contested the title 
of the appellant to that extent of pro- 
perty. The former then instituted a suit 
out of which this appeal arises in 1958 
for recovery of possession of 79 cents of 
land which had been occupied by the res- 
pondent and for a mandatory injunction 
directing him to remove the superstructure 
put up thereon. Both the courts below 
found that the appel-ant had title to the 
property and they accordingly passed a 
decree for possession. The learned ap- 
pellate Judge, however, realised that the 
appellant could have discovered the en- 
croachment even at the time of construc- 
tion of the buildirg by the respondent. 
But he was of the view that having re- 
gard to the nature of the land and the 
circumstances under which the encroach- 
ment was noticed, the appellant could 
not be held to have acquired in the action 
of defendants in putting up the buildings. 
One can easily see from the judgment of 
the lower appellate court that but for the 
indifferent attitude adopted by the appel- 
lant the respondent could not have been 
encouraged to put up the buildings. 


It is not pretended that the appellant 
was not aware of tke buildings coming 
up. Notwithstanding the view expressed. 
by the appellate Judge, one can easily see 
that there must have been some kind of 
acquiescence on the part of the appellant 
while the respondent was putting up his 
buildings. The respondent feeling ag- 
grieved by the judgment of the lower ap- 
pellate court filed a second appeal to this 
court. Veeraswami J. while affirming 
the title of the appellant to 79 cents of 
land held that in the circumstances, it 
would be unjust to pass a decree for pos~ 
session of the property. The learned 
Judge accepted the finding of the lower 
court that the appellant could, if they 
had cared, have found out In time that 
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the respondent was trying to encroach 
upon their property and when they per- 
mitted the latter to complete their con- 
struction, it was evident that they were 
acquiescing in the act of the respondent. 
He therefore, considered that this was not 
a case for directing delivery of posses- 
Sion. Inasmuch as there was a prayer in 
the plaint for the grant of equitable re- 
lief by way of mandatory injunction, the 
learned Judge held that it would be com- 
petent for the court to substitute in the 
place of the relief sought, a decree for 
compensation. 


It will be clear from what we have 
stated above, that although a owner of a 
property will have the undoubted right to 
recover possession of it from a trespasser 
albeit that the latter had put up a con- 
struction upon it, an exception does exist 
to such a rule when the owner is pre- 
cluded by any conduct on his part from 
Claiming possession. That is not really 
denying the owner his right to recover 
possession from the trespasser; but a rule 
of estoppel which prevents the owner 
from claiming the property to be his so 
far as the other side is concerned. 


The learned Judge has, however, direct- 
ed remand of the case for the purpose of 
ascertaining compensation payable to the 
appellant by the respondent. We are un- 
able to see on what ground that direction 
can be justified. But the respondent has 
not complained against the order by filing 
any cross appeal cr memorandum of cross 
objections, Under the circumstances we 
leave the direction of the learned Judge 
as it stands”. 


14. In the present case also, as already 
stated, the respondent has not done any- 
thing when the appellant was putting up 
a portion of his main building on a por- 
tion of the trespassed property and sink- 
ing a major portion of the well and doing 
other acts on the trespassed property. 
The appellant could mot have done these 
things in a hurry. They must have taken 
several months for the appellant to com- 
plete the things which he had done on 
the property. The respondent had not 
disclosed these things in the plaint and 
has not prayed for a mandatory injunc- 
tion for the removal of the structures put 
up by the appellant on the trespassed 
portion of the suit property. The court 
would therefore be justified in inferring 
acquiescence on the part of the respon- 
dent; I consider that this is not a case for 
directing delivery of possession of the 
|\tresspassed portion to the respondent. 
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But this is a case where the respondent 
has to be compensated im money for the 
value of the trespassed portion. 

15. There is no evidence regarding the 
compensation to be paid to the respon- 
dent for the trespassed portion. The 
learned counsel for the parties are mot 
able to agree on the matter. The matter 
has therefore to go back to the lower ap- 
pellate court for submission of a finding 
regarding the market value of the tres- 
Passed portion. The lower appellate 
court will submit its finding within two 
months from the date of receipt of the 
records. The parties will be at liberty 
to adduce fresh evidence regarding the 
market value of the trespassed portion of 
the suit property. They will have ten 
days time for filing objections after the 
finding is received in this court. 

Order accordingly. 





AIR 1977 MADRAS 347 
VARADARAJAN, J. 


Nagamalai Thevar, Appellant v. Panda- 
ram and another, Respondents, 

S. A. 188 of 1974. D/- 10-2-1977. 

(A) Civil P, C, (1908), O. 1, R. 9 — Mis- 
joinder of parties and causes of action — 
Common questions of fact and law arising, 


Single suit against all such persons would 
not be bad for misjoinder. 


In a suit for recovery of possession and 
past and future mesne profits the plain- 
tiff impleaded both the persons in posses- 
Sion of separate and distinct lands claim- 
ing rights under two individual sale deeds 
from the legal heirs of the original owner, 
held that since even if separate suits had 
been filed common questions of fact and 
law would have arisen, the suit was not 
bad for misjoinder of parties and causes 
of action. (Para 4) 

(B) Limitation Act (1963), Art. 65 — 
Delivery of symbolical possession inter- 
rupts adverse possession. (Civil P. C. 
(1908), O. 21, R. 96). 


Delivery of symbolical possession too 
as under O. 21, R. 96, C. P. C., distinguish- 
ed from actual possession under R. 95, 
arrests the continuity of adverse posses- 
sion. Where, therefore, plaintiff who was 
on 19-12-1956 given symbolical possession 
of the land he purchased in execution of 
a decree filed a suit to recover possession 
of it on 7-7-1967. the delivery of symboli- 
cal possession on 19-12-1956 arrested the 
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continuity of adverse possession of per- 
sons in possession and the suit filed with- 
in 12 years of the date of delivery was in 
time. AIR 1966 SC 470, AIR 1917 PC 197 
(2) and AIR 1954 Mad 760. Foll; AIR 
1973 Mad 360, Held no longer good law in 
view of AIR 1954 Mad 760. 
(Paras § and 12) 
(C) Limitation Act (1963), Art. 65 — 
Symbolical delivery of possession binds 
also legal representatives of the parties to 
the record. (Civil P. C. (1908), O. 21, 
R. 96). 


Persons claiming rights under sale deeds 
from parties to the suit and execution 
proceedings where delivery cf symbolical 
possession wag given are bound by such 
delivery of possession. Continuity of ad- 
verse possession pleaded by them gets 
arrested by the delivery of symbolical 
possession. (1880) ILR 5 Cal 584 (FB), Foll. 

(Para 10) 

Cases Referred: Chronological Paras 
AIR 1973 Mad 360: (1973) 1 Mad LJ 198 
6 


AIR 1966 SC 470: (1967) 1 Mad LJ (SC) 
29 5, 6, 12 
AIR 1954 Mad 766 6, 9 
AIR 1927 Mad 849 : 53 Mad LJ 339 8 
AIR 1921 All 9:ILR 43 All 520 (FB) 


6,11 

AIR 1917 PC 197 (2):34 Mad LJ 97 5, 
5B, 7, 8, 9, 12 

AIR 1914 Nag 14:24 Ind Cas 850 jl 
(1912) ILR 36 Bom 373 (FB) 6 
(1904) ILR 27 Mad 262 li 
(1880) ILR 5 Cal 584 (FB) 7, 3 


JUDGMENT :— The plaintiff, who lost 
in both the courts below, is tte appellant. 
He filed the suit for possession of the 
eastern 85 cents out of 1 acre 87 cents 
comprised in RK. S. 126/3-A called ‘Kal- 
pulichanpatti Punjai’ in Vikramangalam 
village, Thirumangalam taluk. The suit 
property is A schedule property which 
forms part of B schedule property. The 
appellant’s case was that the entire B 
schedule property belonged originally to 
Naga Thevar. The appellart had filed 
S. C. 312 of 1940 in the District Munsif 
Court, Thirumangalam for recovery of 
certain moneys due to him from Naga 
Thevar. After the death of Naga Thevar, 
pending that suit, his sons Cninnakannun 
alias Kaluva Thevar and Peyandi Thevar 
were added as his legal representatives. 
Subsequently, a decree was obtained in 
that suit and E. A. 87 of 1942 was filed 
for transmission of the decree to the ori- 
ginal side for execution. Thereafter, the 
appellant filed E. P. 121 of 1942, and got 
` the entire B schedule property attached 
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in execution of the decree on 9-5-1946. 
Subsequently, the property was brought 
to sale in E. P. 405 of 1952 and purchased 
by the appellant himself on 27-7-1953 
under the sale certificate, Ex, A-1, sub- 
ject to an othi unéer Ex. B-12 dated 6-6- 
1940 executed by Naga Thevar’s sons in 
favour of the second respondent’s mother 
Myakkal over the western 1 acre out of 
the B schedule property. After obtain- 
ing the sale certificate, Ex. A-1, the ap- 
pellant filed E. A. 701 of 1956 for deli- 
very under O. 21, R. 96, €C. P. C. and ob- 
tained delivery on 19-12-1956, as seen 
from the delivery warrant and akthakshi 
Ex. A-2. Subsequenily, he got the Patta 
Ex. A-3 transferred in his name on 8-4- 
1965. He claimed tce be in possession of 
the property since the date of delivery 
and to have paid kist under Exs. A-4 to 


_A-6 and he alleged that the respondent 


trespassed into the A schedule property 
and were raising crops and that he was, 
therefore, entitled to recover possession 
of the A schedule property with past 
mesne profits of Rs. 720 and future mesne 
profits. The suit was filed after the ap- 
pellant had sent the notice Ex. A-7 and 
had received the replies Exs. A-8 and A-9 
from respondents 1 and 2 respectively. 


2. The respondents admitted that the 
B schedule property belonged to Naga 
Thevar and that the A schedule property 
ig part of the B schedule property and 
contended that the B schedule property 
devolved on Naga Thevar’s sons on his 
death. The respondents denied know- 
ledge about the court proceedings in 
S. C. 312 of 1940 and the execution peti- 
tion filed on the bésis of the decree pass- 
ed in that suit and contended that the de- 
livery alleged to have been taken on 
19-12-1956 was only a paper delivery and 
not actual delivery. The first respondent 
had purchased 25 acres in A schedule pro- 
perty from Naga Thevar’s son Markantan ` 
and others under Ex. B-2 dated 8-5-1957 ` 
and 18 cents in A schedule property from 
one Pandi son of Chinnekknum Thevar 
under Ex. B-3 dated 23-12-1957. The se- 
cond respondent has purchased 64 cents 
under Exs. B-11 and B-15. The respon- 
dents contended that they had purchased 
the entire A schedule property and that 
they have acquired title by adverse pos- 
session. The respondents further con- 
tended that the suit was bad for mis- 
joinder of causes of action on the ground 
that they were in possession of specific 
extents of the A schedule property in 
pursuance of the separate sales in their 
favour: 
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3. Both the courts below held that the 
delivery on 19-12-1956 was only a paper 
delivery and not actual delivery and that 
the first respondent had acquired title to 
the property by adverse possession for 
Over the statutory period. They also 
found: that the first respondent, the pur- 
chaser under Exs., B-2 and B-3, the second 
respondent, purchaser under Exs. B-11 
and B-15, and the second respondent as 
the heir of the mortgagee Mayakkal under 
Ex, B-12 were in possession of specific 
portions of the A schedule property and 
that the suit was, therefore, bad for mis- 
joinder of causes pf action. In this view, 
both the courts below dismissed the suit 
without going into the question of the 
quantum of mesne profits. 


4. There is no question of the suit be- 
ing bad for misjoinder of parties and 
causes of action, for the othi, Ex. B-12 
has been executed only in respect of the 
western 1 acre out of the B schedule pro- 
perty and only the western 1 acre could 
be in possession of the second respondent, 
the son of the mortgagee, and the first 
respondent could be in possession of only 
43 cents out of the A schedule property 
by right of purchase under Exs. B-2 and 
B-3, and the second respondent could be 
in possession of only 64 cents by right of 
purchase under Exs. B-11 and B-15. 
Common questions of fact and law would 
have arisen even if separate suits had 
been filed and, therefore, the appellant 
could file a single suit against both res- 

ondents in respect of the A schedule pro- 
perty., Therefore, it is not possible to up- 
hold the view of the courts below that 
the suit is bad for misjoinder of parties 
and causes of action. 

5. The title of Naga Thevar to the 
entire B schedule property has been ad- 
mitted. The appellant has proved the 
purchase of the entire B schedule pro- 
perty under the sale certificate, Ex, A-I 
in pursuance of the decree obtained 
against the sons of Naga Thevar implead~ 
ed as the legal representatives of their 
father in S. C. 312 of 1940 on the file of 
the District Munsif Court, Tirumangalam. 
The appellant purports to have taken 
symbolical delivery of possession of the 
suit property on 19-12-1956. as per the 
delivery warrant and akthakshi, Ex. A-2. 
The suit having been filed on 7-7-1967 
within 12 years from the date of the 
symbolical delivery if symbolical would 
arrest the running of adverse possession, 
the appellant would be entitled to re- 
cover possession of the A schedule pro- 
perty. The learned subordinate Judge 
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has purported to rely upon the de- 
cision of the Supreme Court in Mani- 
kayala Rao v. Narasimhaswami, 1967-1 
Mad LJ (SC) 29: (AIR 1966 SC 470), in 
coming to the conclusion that symbolical 
delivery would not arrest the running of 
adverse possession. On the contrary that 
decision is an authority for the position 
that symbolical delivery would arrest the 
running of adverse possession. The 
learned Judges have observed at page 31 
(of Mad LJ): (at p. 474 of AIR (SC)) 
thus— 

“It is not in dispute that in order that 
the suit may be barred under the Article 
the defendant must have been in un- 
interrupted possession for 12 years be- 
fore the date of the suit. Now, -in the 
present case that was not so. By the de- 
livery of symbolical possession under the 
order of 6-11-1939 the adverse possession 
of the defendant was interrupted. Time 
has, therefore, to commence to run from 
that date and so considered, the suit 
having been brought within 12 years of 
that date, it was not barred under that 
article. That would follow from the case 
of Sri Radha Krishna Chanderji v. Ram 
Bahadur. 34 Mad LJ 97 : AIR 1917 PC 
197 (2) where it was held that delivery of 
formal possession also interrupted the 
continuity of adverse possession”. 

6. The learned counsel for the respon- 
dents submitted that symbolical delivery 
of possession would arrest the continuity 
of adverse possession only im case where 
Such possession could be given and not 
Where actual delivery could be given 
under O. 21, R. 95, C. P. C. but symboli- 
cal delivery alone was given under O. 21, 
R. 96. C. P. C. He submitted that the 
aforesaid decision of the Supreme Court 
in Manikyala Rao v. Narasimhaswami, 
1967-1 Mad LJ (SC) 29: (AIR 1966 SC 470) 
itself would show that that is the position 
of law. He relied upon the following ob- 
servations made in that judgment at 
page 32 (of MLJ): ({at pp. 474-475 of AIR 
(SC)) of the report— 

“Learned counsel for the respondents 
referred us to Mahadev Sakaran Parkar 
v. Janu Namji Hatle, (1912) ILR 36 Bom 
373 (FB) and Jang Bahadur Singh v. 
Hanumant Singh, ILR 43 All 520: (AIR 
1921 All 9) (FB) to show that the de- 
livery of symbolical possession does not 
avail the appellants (successors-in-inte- 
rest of Sivayya who died pending ap- 
peal in the High Court). On behalf of 
the appellants it was said that these de- 
cisions are no longer good law in view 
of the judgment of the Judicial Commit- 
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tee in Sri Radhakrishng Chanderji’s case, 
34 Mad LJ 97: AIR 1917 PC 197 (2). 
Apart however from the merits of this 
contention which, no doubt, deserve con- 
sideration, the principle of these cases 
does not seem to us to be applicable to 
the present case. That principle was ex- 
pressed in the case of Jang Bahadursingh, 
ILR 43 All 520: (AIR 1921 All 9) (FB) 
which is also clearly to be implied from 
the decision in the case af Mahadev 
Sakharan Parkar, (1912) ILR 36 Bom 373 
(FB) in these words— 


‘If possession was delivered in accord- 
ance with law, that undoubtedly would, 
as between the parties to the proceedings 
relating to delivery of possession, give a 
new start for the computation of limita- 
tion and the possession of the defendants 
would be deemed to be a fr2sh invasion 
of the plaintiffs right and a mew trespass 
on the property. But if possession was 
not delivered in the mode provided by law, 
that delivery of possession cannot, in our 
opinion, give a fresh start to the plaintiff 
for computing limitation.’ 

By the words ‘in accordance with law’ 
the learned Judges meant, in accordance 
with the Civil P. C. and not any other 
law, These cases dealt with an order of 
delivery of symbolical possession where 
an order for actual possessiox could have 
been made under the Code. Because of 
this, it was held that the order for delj- 
very of symbolical possession did not 
interrupt the adverse possession of the 
defendant. That is not the case here, The 
only order for delivery of possession that 
could possibly be made under the Code 
in the present case was under O. 21, 
Rr. 35 (2) and 96 because the other mem- 
bers of the family whose share had not 
been solé were certainly entitled to re- 
Main in possession......... The result is that 
the suit was not barred whether Art. 144 
or Art. 120 applied to it.” 

It is not possible to agree with the learned 
counsel for the respondents that this de- 
cision of the Supreme Court lays down 
that where symbolical delivery was 
actually given in a case where actual 
delivery could have been given, it would 
not arrest the adverse possession, for 
in the earlier portion of the judgment 
the learned Judge observed. as extracted 
above, that by the delivery of symbolic 
Possession under the order of 6-11-1939, 
the adverse possession of the defendant 
was interrupted and that time has, there- 
fore. to commence to run from that date 
and so considered, the suit having been 
brought within 12 years of that date, it 


Nagamalai Thevar v. Pandaram (Varadarajan J.) 


A. LR. 


Was not barred under that article. ..In 
making that observation, the learned 
Judges had relied upon the decision of 
the Privy Council in Sri Radha Krishna 
Chanderji v. Ram Bahadur, 34 Mad LJ 
97: AIR 1917 PC 197 (2). The learned 
counsel for the respcndents next relied 
upon the decision of V. Ramaswami J. in 
Nagoor Rowther v. Abdul Rahim, 1973-1 
Mad LJ 198: (AIR 1973 Mad 360). In 
that case, the plaintiff as the assignee-de- 
creeholder purchased certain items of 
properties including Items 7 and 8 and 
he was found to have taken only symboli- 
Cal delivery of those two items on 2-12 
1938. Subsequently he filed the suit out 
of which the decision of V. Ramaswami J. 
arose, namely, O. S. 453 of 1950, for re- 
covery of possession of those two items 
and certain other items of properties al- 
leging trespass by the second defendant 
in that suit so far as Items 7 amd 8 are 
concerned, and he ootained an ex parte 
decree against the second defendant on 
22-1-1952. Thereafter he filed E. P. 96 of 
1964 for obtaining delivery of possession 
in execution of that decree and it was 
Stated that he took delivery of possession 
on 4-5-1964. The second defendant con- 
tended that he was not aware of O. S., 453 
of 1950 amd that the decree in that suit 
was obtained fraudulently and the al- 
leged, delivery in the prior suit was false, 
fraudulent and legally void, and he claim- 
ed to have acquired title to those two 
items of properties by adverse possession 
for over 12 years before suit. The trial 
court found that actual possession was 
taken and that the trespass alleged was 
true and decreed the suit. But on appeal, 
it was found that only symbolical delivery 
Was taken and that the second defendant 
had acquired title by prescription, It may 
be stated that the plaintiff in that suit 
himself admitted that these two items, : 
namely, Items 7 and 8 were in the posses- | 
sion of tenants and therefore it was found 
that only symbolical delivery could have 
been taken by him. The view of the lower 
appellate court was confirmed by V. 
Ramaswamj J. though it was found that 
the second defendant was a party to the 
Suit in which the property was sold. But 
having regard to the decisions which will 
be referred to presently, particularly of 
a Bench of this cour: in Pethaperuma] v. 
Chidambaram, AIR 1954 Mad 760 it is 
not possible to agree with this view of 
V. Ramaswami J. - 


7 Sri Radha Krishna Chanderji v, Ram 
Bahadur, 34 Mad LJ 97: (AIR 1917 PC 
197 (2)), arose out of a suit to recover 
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possession of 150 bighas of land in Mouzah 
Nagdah in respect of which the plaintiffs 
had acquired such right in the land as 
could be sold under a decree in favour of 
mortgagees against two members of a 
joint Hindu family. named Rudra Prakash 
Misser and Dharam Prakash Misser. The 
principal defendant in the suit, an idol 
represented by its shebaits, which was in 
actual possession through its tenants, 
claimed title to the land through the de- 
creeholder purchaser at an execution sale 
held under his decree in 1883, which had 
been obtained against the father of Rudra 
Prakash and Dharam Prakash, and it 
contended that it had better title derived 
from the father and it also relied on ad- 
verse possession. The idol proved that it 
had held the land through its tenants for 
many years before the suit. But the 
plaintiffs alleged effective interruption of 
their possession within 12 years before 
the suit. The plaintiffs ‘received a sale 
certificate that they were entitled to all 
the zamindari rights in 8 annas pucca of 
Mouzah Nagdah’ and the land being in 
occupation by cultivating tenants thev re- 
ceived formal possession after due pro- 
clamation hy beat of drum in 1898. Their 
Lordships of the Privy Council have ob- 
served in that judgment thus— 


"In the High Court and before their 
Lordships it was further argued that 
symbolical possession would not avail 
against the defendants, but that only 
actual dispossession would interrupt their 
adverse possession. The High Court. fol- 
lowing a decision of the Full Bench in 
Juggobundhu Mukerjee v. Ramchunder 
Bysack, (1880) ILR 5 Cal 584 (FB), held 
that symbolical possession availed to dis- 
Possess the defendants sufficiently, be- 
cause they were parties to the proceed- 
ings in which it was ordered and given. 
This decision is one of long standing. and 
has been followed for many years. Their 
Lordships see no reason to question it or 
to hold that this rule of procedure should 
now be altered.” 


8. Similar view has been taken by a 
Bench of this court in Kamayya v. Maha- 
lakshmi, 53 Mad LJ 339: (AIR 1927 Mad 
849), where the learned Judges have ob- 
served— 


“It is clear that the balance of autho- 
rity is overwhelmingly in favour of the 
view that, in a case like this. a judgment 
debtor, who is a party to the execution 
proceedings and is bound by the decree, 
is not entitled to deny that he was dis- 
possessed, even though he was not actual- 
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ly evicted. We think that the rule laid 
down by the Privy Council is so worded 
as to be of general application and that 
we must follow it.” 
The Privy Council decision referred to in 
that decision is the one rendered in Sri 
Radhakrishna Chanderji v. Rama Baha- 
dur, 34 Mad LJ 97: (AIR 1917 PC 197 (2)) 
9. The learned counsel for the respon- 
dents sought to rely upon the decision of 
a Bench of this court in Pethaperumal v. 
Chidambaram, AIR 1954 Mad 76). A 
reading of that decision shows that it is 
clearly against what has been contended 
for on behalf of the respondents in the 
present case. In that tase, the praperty 
was admittedly in the pos*ession of 
tenants and delivery of possession was 
effected on 8-7-1929 by proclamation and 
affixture. The plaintiffs alleged that sub- 
sequently one Vinayakam Ambalam tres- 
passed into the properties in September 
1934 and was in unlawful possession, The 
suit for declaration and possession was 
filed on 8-7-1941. The first two Ccefen- 
dants in that suit were the sons and legal 
representatives of Vinayakam Ambalam 
and the other defendants were stated to 
be In possession of the properties gss the 
tenants of these two defendants. It was 
contended in that suit before the High 
Court that symbolical delivery under 
O. 21. R. 96. C. P. C. was binding only 
against the parties to the suit and not 
against strangers and that in the case of 
the latter. their adverse possession was 
not interrupted by such delivery, ard for 
that position decisions of the type illus- 
trated by Juggobundhu Mukerjee v. Ram- 
chunder Bysack, (1880) ILR 5 Cal 384 (FB) 
were referred to. The learned Judges 
have observed in paras. 11 and 12 thus— 


“Mr. Viraraghavan had to admit that if 
in the present case delivery was effected 
under O. 21, R. 95 and Khas poss2ssion 
had been obtained by the plaintiff, his 
suit could not be resisted by the appel- 
lant. Does it make any difference that 
the delivery is effected under ©. 21, R. 96, 
as ‘paper possession’ is hardly justified 
and runs caunter to the principle on 
which the provision is based, Symbolical 
possession obtained under O. 21, R. 96 is 
quite a different thing from paper posses- 
sion. which might correctly describe only 
the possession obtained by a party who 
being entitled to actual possession, the 
judgment-debtor himself being in gosses- 
sion, obtains delivery of possession on 
paper without actual possession: or those 
cases where without complying with’ the 
requisites of the statute a false return is 
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made as if they were complied with. Pos- 
session obtained by proclamation and 
affixture under O. 21, R. 96 is equivalent 
to real possession in those cases where 
the Code expressly or impliedly proves 
that it shall have that effect. On the 
finding of the lower appellate court that 
the statutory requisites under O. 21, R. 96 
have been followed the passession ob- 
tained by the plaintiff's predecessor in 
title was real and was not invalidated by 
the non-impleading of the legal repre- 
sentatives of Alagu”. “The other line of 
reasoning submitted by learned counsel 
for the appellant that a symbolic delivery 
of possession interrupted onlw the posses- 
sion of the parties to the record and not 
strangers, also proceeds on a misapprehen- 
sion as to the rule. The decision in Jug- 
gobundhu Mukerjee v. Ramechunder 
Bysack, (1880) ILR 5 Cal 584 (FB) accept- 
ed by the Privy Council in Thankur Sri 
Radhakrishna v. Ram Bahadur. AIR 1917 
PC 197 (2), lays down the rule that sym- 
bolic delivery of possession is binding 
against the parties to the record. But a 
legal representative of a party to the re- 
cord is as much bound by every estoppel 
binding on his predecessor and if as we 
have held there was no legal obligation 
to implead the iegal representatives at 
that stage. it is clear that these cecisions 
are really adverse to the contentions 
raised by the appellant.” 


10. This decision clearly lays down that 
symbolic delivery of possession is bind- 
ing not only against the parties to the 
record but also against the legal. repre- 
sentatives of a party to the record. In 
the present case, the first respondent 
claims to have purchased 25 cents out of 
the suit properties from Markantan son 
of Naga Thevar who was the judgment 
debtor in S. C. 312 of 1940 in execution 
of which decree the property was brought 
to sale in E. P. 405 of 1952 and purchased 
by the appellant under Ex. A-1 subject 
to the othi under Ex. B-12, and also from 
others under Ex. B-2 dated 8-5-1957. The 
first defendant claimed title to 18 cents 
of the suit lands by right of purchase 
from one Pandi son of Chinnakannu The- 
var under Ex. B-3 dated 23-12-1957. As 
Markantan, one of the vendors of the first 
respondent under the sale deed Ex. B-2 is 
the legal representative of Naga Thevar, 
the judgment-debtor in 5. C. 312 of 1940, 
the symbolical delivery is clearly binding 
on the first respondent and would arrest 
his adverse possession. 


11. No doubt in Jang Bahadur Singh 
v. Hanwant Singh, ILR 43 All 520: (AIR 


Nagamalai Thevar vy. Pandaram (Varadarajan J.) 
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1921 All 9) (FB) it has been observed 


thus 


“The case of Kecherlakota Venkata- 
kristna Row v. Vadrevu Venkappa, (1904) 
ILR 27 Mad 262 ‘s distinguishable from 
the present case having regard to the 
facts and circumstances of that case. The 
same remark applies to the case of Dhan- 
singh v. Ganpat, 24 Ind Cas 850: (AIR 
1914 Nag 14), in these cases, possession had 
been delivered in the right mode having 
regard to the nature of the property. In 
this view, we hold that where possession 
has been delivered in accordance with 
the provisions of law, that is, im accord- 
ance with S. 318 or 319 of the old Code, 
as the case may be, having regard to the 
nature of the property, or under O. XXI, 
R. 95 or R. 96 in 2ach case regard being 
always had to the nature of the property 
and the mode in which possession ought 
in law to have been delivered, and such 
possession had been delivered; the auc- 
tion purchaser gets a fresh start for the 
computation of limitation. But where 
such possession has not been delivered, 
the mere fact of formal delivery of pos- 
session is not available to him for saving 
the operation of limitation. In the pre- 
sent case. possession was not delivered 
in the manner required by law and there- 
fore the delivery of possession which 
took place on 20-11-1903 could not be of 
any help to the piaintiff as regards the 
saving of limitation”. 


12. But this decision has been referred 
to in the decision of the Supreme Court 
in Manikyala Raa v. Narasimhaswami, 
1967-1 Mad LJ (SC) 29: (AIR 1966 SC 
470} referred to above, where, as already 
stated, it has been observed that the de- 
livery of symbolic possession would arrest 


the adverse possession of the defendants . 
Having regard to that deci- | 
sion of the Supreme Court, and the deci- -` 


in the suit. 


sion of the Privy Council in Sri Radha- 
krishna Chanderji v. Ram Bahadur, 34 
Mad LJ 97: (AIR 1917 PC 197 (2)), which 
has been consistently followed, it is not 
possible to agree with the courts below 
that symbolical delivery of possession 
effected on 19-12-1956 as seen from Exhi- 
bit A-2 had not arrested the adverse pos- 
session of the first respondent and that 
the first respondent has prescribed title 
to the portions cleimed by him by ad- 
verse possession, The courts below had 
erred in law in holding so and this court 
is, therefore, entitled to interfere in se- 
cond appeal. The second appeal is, there- 
fore, allowed with casts throughout pay- 
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ible by respondents 1 and 2. The appel- 
ant has mot adduced any evidence re- 
tarding past profits. There will, there- 
‘ore, be a decree only for possession with 
‘uture mesne profits to be ascertained in 
ieparate proceedings under O. 20, R. 12, 
3. P. C. No leave. 

Appeal allowed. 
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Kumaraswami Gounder and others, Ap- 
gellants v. Subba Gounder and others, 
Respondents. 

Appeal No. 31 of 1970, D/- 7-2-1977.* 

Hindy Law — Joint family property — 
Properties under convenient and sepa- 
rate enjoyment of members pursuant to 
domestic scheme — House constructed by 
a member out of income of such property 
when he was conveniently enjoying cer- 
tain lands of joint family — Should be 
treated as joint family property. 


In a case where the members of a 
family decided for purposes of conveni- 
ence to take charge of certain properties 
of the family and administer them, it does 
not axiomatically follow that the person 
who has been charged with the responsibi- 
lities of possessing such properties is not 
to account for the income which the pro- 
perties of which he has taken charge would 
yield. But the position is different if at a 
family council the parties exercise their 
minds and carve outcertain properties of 
the family for purposes of allotment to each 
of the branches and allot them to such 
of those sharers who are entitled to it in 
lieu of their maintenance and the main- 
tenance of their branch. Tf the evidence 
in a case establishes that there was such 
an allotment with the avowed purpose, 
then the income derived by the allottees 
from the possessed properties would be 
their own and they would not be in any 
sense accountable for such income to the 
other members of the family. But in 
the absence of proof of allotment of such 
identifiable properties by virtue of a 
scheme thought of openly by the mem- 
bers of the joint family, it could only be 
said that the parties were in enjoyment 
of it for purposes of convenience and that 
their ancillary responsibility to account 


*(Against decree of Sub. J., Coimbatore 
in O. S. No. 17 of 1965). 
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does not disappear as a matter of course. 
Therefore, the property in dispute which 
was admittedly put up by a member at 
a time when he was only conveniently 
enjoying certain lands of the joint family 
in a particular village out of the income 
of such properties cannot axiomatically 
be said to be his property on the foot 
that he was enjoying those lands in the 
village as if they were allotted to him 
and his branch for purposes of their 
maintenance. AIR 1939 Mad 911, Distin- 
guished. AIR 1969 Mad 329, Relied on. 
(Paras 4,5) 
Cases Referred: Chronological Paras 
AIR 1969 Mad 329: (1970) 1 Mad LJ 105 
4 


AIR 1939 Med 911 4 
AIR 1937 Mad 571 4 


Ramalingam, for Appellants: Varada- 
rajan, for Respondents. 

RAMAPRASADA RAO, J.:— Defen- 
dants 2 to 4 and 6 to 9 in O. S. No. 17 of 
1965 on the file of the Subordinate Judge 
of Coimbatore, are the appellants. The 
plaintiffs came to court for a partition 
and separate possession of their half 
share in the suit properties under the fol- 
lowing circumstances, Kandaswami Goun- 
der is the common ancestor. He had two 
sons, Nanjappa Gounder, the first defen- 
dant and Palani Gounder, the first pain- 
tiff. His other son Subba Gounder died 
as a bachelor in 1959. Palaniammal is 
his daughter. The first defendant, who 
is the eldest son who died pending suit 
is herein represented by his legal repre- 
sentatives, defendants 2 to 10. In fact, it 
is the second defendant who is contesting 
the action. Plaintiffs 2, 3 and 4 are the 
sons and daughter of the first plaintiff. 
The fifth plaintiff is the wife of the first 
plaintiff and the 4th plaintiff is the wife 
of the ist defendamt. The plaintiffs’ case 
is that Kandaswami Gounder died in Adi 
1955, prior to the Hindu Succession Act 
of 1956 and that, therefore, Palaniammal, 
the daughter of Kandaswami Gounder 
cannot be reckoned as a sharer to the 


estate of Kandaswami Gounder, The 
plaintiffs’ contention iş that after the 


death of Kandaswami Gounder in 1955, 
the only persons entitled to share the 
estate of late Kandaswami Gounder was 
the ist plaintiff and his branch, Nanjeppa 
Gounder and his branch and Subba Goun- 
der. Subba Gounder died in 1959, Prior 
to his death, it is the case of the plain- 
tiffs, that the family properties which 
were situate in two different villages were 
being enjoyed by the sons of late Karda- 
swami Gounder independently for the 
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purpose of convenience end pursuant 
to the said arrangement, the Ist plain- 
tif. was ‘in charge of lands situate in 
Thalakarai village and the other lands 
situate in Ramapatnam were in the pos- 
sesion and convenient enjoyment of the 
fathe:., Kandaswami Gounder when he 
was alive and Nanjappa Gounder and 
Subba Gounder. Such convenient enjoy- 
ment of those properties having been ac- 
ceeded to and worked upon by the par- 
ties out of their own will and volition, 
continued till the death cf Kandasami 
Gounder in 1955, and Subba Gounder in 
1959. On the death of Subba Gounder 
the specific case of the first plaintiff is 
that there was a re-adjustment about the 
jands and their enjoyment by each of the 
surviving members of the family. As a 
result of such re-allocation, if that ex- 
pression could be used, the first plaintiff 
was also entrusted with certain areas of 
lands in Ramapatnam village besides the 
lands in Thalakarai, but the first defen- 
dant continued to be in charge of the 
lands in Ramapatnam village. Apparent- 
ly this recasting of the extent. of the 
lands in the possession of the two sur- 
viving brothers was made consequent 
upon the death. of Subba Gounder who 
was by then a third sharer in the family. 
In this context, therefore, the plaintiffs’ 
Case is that the lst plaintiff and his 
bramch would be entitled to one-half of 
the estate of late Kandaswami Gounder 
and to the other half the ist defendant 
and his branch would be entitled. It is 
to secure independent and separate pos- 
session of such a half share. the plaintiffs 
came to court, The 1st defendant’s case 
is that Kandaswami Gounder died on 2-8- 
1956 and not in 1955 and that the date of 
death was after the induction of the 
Hindu Succession Act of 1956 and, that 
therefore, Palaniammal, his sister as a 
daughter of Kandaswami Gounder would 
also be a statutory heir under the Act 
and that her share should be allotted to 
her, The ist defendant’s further case is 
that the plaintiffs have failed to include 
in the partible estate, a house which was 
constructed by the ist plaintiff in the 
lands (at) Thalakarai which were in his en- 
jJoyment and as such a construction was 
only possible because the Ist plaintiff and 
his branch were solely enjoying the in- 
come from the lands in their convenient 
enjoyment and as no partition by metes 
and bounds of the family properties ever 
took place, it should be presumed that 
the said property built by the first plain- 
tiff should’ be deemed to be an accretion 
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to- joint family property and that it 
should be brough: to the hotch-pot for 
partition. Incidentally, ‘he would also 
concede that he would be responsible for l 
bringing into the pot for purposes of ` 
division such of the income which in law 
he is accountable for to the other mem- 
bers of the family in respect of the lands 
which he was conveniently enjoying as 
per this internal scheme of arrangement 
already referred to. The ist plaintiff, 
however, in reply would say that the 
house was built up several years ago and 
in particular, was put up by him prior to 
the modified arrangement internally made 
as between them om the death of Subba 
Gounder which resulted in the plaintiffs’ 
branch being entrusted with certain lands 
in Ramapatnam village also for their 
convenient enjoyment along with the 
lands already held by them in Thalakarai ‘ 
village. In effect, the first plaintiffs case 
was that the house was put up by him 
when he was in enjoyment of the Thala- 
karai lands which scheme was in vogue 
even during the lifetime of his father and 
which arrangement was thought of solely 
for the purpose of convenient enjoyment 
of the family lands as between the mem- 
bers. Therefore, the plaintiffs resist the 
claim of the first defendant to bring the | 
house property referred to in the written 
statement of the Ist defendant as one of 
the partible properties to be included in 
the hotch-pot for the purpose of division. 
We are not summarising the pleading in 
the usual manner as it is unnecessary to 
do so having regard to the two main 
issues which were argued before us by 
the learned counsel in this appeal. On 
the pleadings, the following issues were 
framed by the learned Judge— 


1. Whether the prior partition pleaded 
by the defendant is true? 


2. To what share, if any, is the plaintiff 
entitled ? 


f 

3. What are the properties available for 
partition ? 
4. Whether the suit is bad for non- 
joinder of necessary parties? : 


5. Whether the defendant is entitled to 
value of improvements and if so, to what 
amount ? 

6. To what relief ? 

The following additional issue was fram=« 
ed on 9-8-1966 :— 

1. Whether the sale deed dated 15-9- 
1965 is true and valid and whether the 
Ind defendant is entitled to any share 
under the document ? 
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The following additional 
framed on 28-10-1969-—— 
2. Whether the plaintiffs are entitled to 
partition ? 
” 3 What is the date of death of the 
father Kandaswami ? 
The following additional issue was fram- 
ed on 24-11-1969— 


4, Whether the suit is bad for partial 
partition ? 


2. The lower court was of the view 
that Kandaswami Gounder died in Adi 
1955 and not in August 1956, as alleged 
by the first defendant and therefore, 
negatived the defendants’ plea that 
Palaniammal also should be considered as 
a sharer in the estate of Kandaswami 
Gounder. On the other issue whether 
the property claimed by the 1st defen- 
“dant is the property of the family, he 
agreed with the plaintiffs that the same 
would not be joint family property as 
according to him, the income which a 
member obtained from the properties 
held by him and possessed by him, 
though for convenient enjoyment, would 
be his separate property and cannot be 
treated as joint family property in which 
the other sharers would have an identifi- 
able share. Therefore, he found that the 
only items available for partition are the 
plaint schedule properties and disagreed 
with the 1st defendant that the suit is 
one for partial partition. He decreed the 
suit on the above findings. We are mot 
called upon in this appeal to decide whe- 
ther there was a prior partition as plead- 
ed by the defendants or whether certain 
other allegation regarding the sale of 
certain family properties is true or mot. 
We have already prefaced by saying that 
the two points that are raised. by the 
learned counsel appearing before us 
are—(1) whether the house property 
laimed by the 1st defendant and latterly 
by his heirs, the appellants before us, is 
to be treated as joint family property or 
not amd (2) what is the date on which 
Kandaswami Gounder died? 


3. We shall now take up the first ques- 
ion whether, in the circumstances of this 
case, the property claimed by the defen- 


issues were 




















































ongst the sharers. This would depend 
pon the fact whetner the nucleus with 


It is not in dispute that 
he properties were under the convenient 
d separate enjoyment of the members 
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of the family and that such an arrange- 
ment was acceded to and followed up 
even when the father, the ancestor, was 
alive. P. W. 1 in his evidence would say 
that the house property was put up by 
the jst plaintiff about 15 to 20 years ago. 
This not having been contradicted, would 
mean that the property was put up prior 
to the date of death of Subba Gounder. 
The family conceived of a scheme where- 
by the lands which were situate in two 
different villages could conveniently be 
enjoyed by two different sets of members 
without any interruption by one branch 
over the other. It is common ground that 
Kandaswami Gounder, Nanjappa Gounder 
and Subba Gounder as one unit were in 
Ramapatnam village and were in charge 
of the lands situate therein. Equally it 
is not in dispute that Palani Gounder was 
put in charge of the other lands of the 
family but situate in Thalakarai village. 
It is, therefore, clear that the enjoyment 
of each of the units as above was pur- 
suant to a domestic scheme conceived by 
the father im co-ordination with -his sons 
and it cannot be said that it was pursuant 
to any overt act well thought of by the 
members resulting in an allotment of 
those properties to the above units with 
the intention that each of such units 
should enjoy the income therefrom ab- 
solutely. If in a given case there was 
Some evidence of treatment of the joint 
family properties by the members of the 
coparcenary or joint family in and by 
Which the allotment of properties was 
thought of and as a result of such scheme 
forged by the members, one or the other 
of the members of the family, either in- 
dividually or conjointly was put in pos- 
session of identified and identifiable pro- 
perties belonging to the family, then it 
is quite possible to imply or presume that 
the members as a whole in a family coun- 
cil decided amongst themselves that such 
an allotment is not an empty one but is 
with a purpose. It would serve as a 
pointer to the conclusion that the income 
derived by each of such members or units 
of the family put in possession of such 
separated properties should enjoy the in- 
come as if tt is their own without any 
responsibility to account therefor to the 
other members or other units of the 
family, ; 

4. Under the old orthodox Hindu Law, 
it was not clear whether in a case where 
there was an internal arrangement as be- 
tween the coparceners of a Hindu un- 
divided family to enjoy joint property 
separately for convenience, any of the 
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members would be entitled to plead such 
an arrangement inter partes, to escape 
the liability to account for the income of 
such enjoyed properties, in a latterly in- 
stituted action for partition by metes and 
bounds by any one or more of the other 
members. Mullah’s Hindu Law, i4th Edn. 
Page 293 dealing with rights of coparce- 
ners states— 


“The whole income of the joint family 
property must be brought, according to 
the theory of an undivided family, to the 
common chest or purse, and there dealt 
with according to the modes of enjoy- 
ment by the members of an undivided 
family....... 3 


But the learned author noted the strides 
and consequendents made to this well- 
established principle by citing judicial 
precedents. In Ramayya v. Kolanda, AIR 
1939 Mad 911 the ratio laid down in Ben- 
gal Insurance and Real Property Co, Ltd. 
v. Velayammal, AIR 1937 Mad 571 was 
accepted. These authorities always rest- 
ed on the well-known principle that ‘if 
an allotment of property to any member 
Was made by the manager of the joint 
family, then such allotment should be 
presumed. to have been made by him not 
with the intention of making the allottee 
member accountable for the income of 
the property allotted. The learned Judges 
said—- (at p. 913) 


“The idea, undoubtedly when an ar« 
rangement of this kind is made, is that 
while the corpus of property should con- 
tinue to remain joint the income should 
exclusively belong to and be at the dis- 
posal of the member concerned.” 


But, in the case before us, the allotment 
was not made by the manager or the head 
of the family, Kandaswami Sounder, The 
evidence discloses that what was taken 
over by the ist plaintiff during the life- 
time of his father was not in pursuance 
of an allotment of land, but pursuant to 
an arrangement for purposes of conve- 
nient .and sole enjoyment. Until Subba 
Gounder died, the plaintiff did not have 
anything to do with Ramapatnam lands. 
It was only after the death of Subba 
Gounder an allotment, if at all, was 
thought of by the family. Prior to it, 
there was no such domestic, internal ad- 
justment equable to an alloiment of pro- 
perties which was done by the manager 
in the two reported decisions cited above. 
We are, therefore, constrained to make a 
distinction between the two well-known 
situations which may normally arise. In 
la ease where the members of a family 
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decided for purpeses of convenience to 
take charge of certain properties of the 
family and administer them, it does not 
axiomatically follow that the person who 
has been charged with the responsibilitie 
of possessing such properties is not to 
account for the income which the pro- 
perties of which he has taken charge 
would yield. But the position is diffe- 
rent if at a family council the partie 
exercise their minds and carve out cer- 
tain properties of the family for purposes 
of allotmemt to each of the branches and 
allot them to such of those sharers’ who 
are entitled to it in lieu of their mainten- 
ance and the maintenance of their branch. 
If the evidence in a case establishes that 
there was such «em allotment with the 
avowed purpose as above, then the ratio 
in the above two decisions would apply 
and the income derived by the allottees 
from the possessed properties would be 
their own and they would not be in any 
sense accountable for such income to the 
other members of the. family. That this 
appears to be the only way to reconcile 
the situations is clear from the observa- 
tions of the Division Bench of our court 
in Nagayasami Neidu v. Kochadai Naidu, 
1970-1 Mad LJ 105: (ATR 1969 Mad 329) 
(at p. 345). The learned Judges said— 


“The very idea of allotment for con- 
venient enjoyment, though reserving a 
right to effect a final partition by metes | 













“a 


‘and bounds, carries with it the necessary | 


implication that the two branches were 
entitled to deal with the income accruing 
from the properties allotted to them in 
any manner they tike and either branch 
will have no claim as against the other 
in respect of properties purchased out of 
such income.” 


The learned Judges laid an accent on the 
word ‘allotment’. We are also of the 
view that by a mere arrangement, domes- 
tic as it ought to be, whereby a certai 
unit of a joint family or an individual 
takes charge of certain carved out pro« 
perties he cannot plead that such proper= 
ties were allotted to him in the realistic 
sense of the word so as to avoid his res- 
ponsibility to account for the income from 
such properties which he derived by 
reason of his enjcyment. But, if it is a 
case of an allotment of such propertie 
by reason of a decision which is expres- 
sive and positive amongst the members 
of the family which gives a reasonabl 
impression that such allotment was 
always intended to give to the allottee a 
absolute right over the income of the al 
lotted ‘properties, then it follows that | 
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any other properties are purchased from. 
and out of such income, it would be the 
properties of the allottee and his branch, 


5. In the instant case, however, there 
is no proof that the property sought to 
be included by the appellants in the joint 
pool was built or accreted to the joint 
family by the first plaintiff at a time 
when there was an allotment of the joint 
family properties pursuant to a decision 
taken by the members and the sharers 
thereof. On the other hand, it has been 
brought out that the suit property was 
put up about 15 to 20 years prior to the 
date when P. W. 1 was examined, which 
takes us back to a date before the death 
of Subba Gounder. It is the common 
case of all parties that prior to the death 
of Subba Gounder, the father, the first 
defendant and Subba Gounder, as a unit 
were in possession of the Ramapatnam 
village lands whilst Palani Gounder was 
in possession of Thalakarai lands. This 
was not in pursuance of a scheme of al- 
lotment, but only a casual arrangement 
entered into between the family members 
for purposes of convenient enjoyment. If 
this distinction is borne in mind, then the 
ist plaintiff cannot escape the obligation 
to account for the income which he se- 
cured by way of surplus income and 
which obviously went into the building of 
the property in question. It was pleaded 
that P. W. 1°s maternal uncle helped his 
father in putting up the superstructure. 
But, there is no reccrd to support P. W. 1’s 
statement. The learned Judge sweeping- 
ly applied the proposition that every- 
thing which is an accretion, everything 
which is an improvement to joint family 
properties, cannot be treated as joint 
family property if it is the case of the 
litigants that such property was in the 
enjoyment of one or the other of the 
sharers separately even though for con- 
venience. According to the lower court, 
if each branch had been given certain 
properties for their own maintenance or 
convenience, they are not accountable 
for the income and that the first plaintiff 
had used his savings from such income 
to construct the house and therefore, it 
would not become the joint family pro- 
perty. AS a general proposition, this is a 
correct statement of law. But on the 
facts and circumstances of this case, there 
lis no evidence to show that the proper- 
ities in Thalakarai were entrusted to the 
Ist plaintiff's branch for their mainten~ 
ance or were allotted to them with no 
responsibility to account for the income 
which they derived from such possessed 


| 
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properties. In the view we have -aken 
that in the absence of proof of allotment 
of such identifiable properties by virtue 
of a scheme thought of openly’ by the 
members of the joint family, it could only 
be said that the parties were in enjoy- 
ment of it for purposes of convenience 
and that their ancillary responsibilizy to 
account does not disappear as a matter 
of course. We, therefore, agree with Mr. 
Ramalingam that the lower court, though 
it stated the proposition of law correctly 
ought not to have held that the property 
in dispute which was admittedly pit up 
by the Ist plaintiff (at a time when he 
was only conveniently enjoying certain 
lands of the joint family in a particular 
village) out of the income of such proper- 
ties can axiomatically be said to be 
his property on the foot that he was en- 
joying those lands in Thalakarai as if they 
were allotted to him and his branch for 
purposes of their maintenance. “The first 
point is, therefore, found in favour of 
the appellants. To this extent, the appeal 
has to be allowed. 


6. The second point is as to when 
Kandaswami Gounder died. Whilst the 
appellants would say that he died on 2-8- 
1956, the respondents would say that he 
died in Adi 1955. Mr. Ramalingam him- 
self hesitantly contended that Kandasami 
Gounder died after the passing of the 
Hindu Succession Act. Reliance was 
sought to be placed on Ex. B-7 which is 
a death extract relating to one Kanda- 
swami Gounder. No correlative oroof 
has been adduced to show that Ex. B-7 
relates to Kandaswami Gounder, the 
father of the Ist plaintiff, the first d=fen- 
dant and Subba Gounder. The lower 
court rightly said that intrinsically 3xhi- 
bit B-7 cannot relate to Kandaswami 
Gounder, who is the common ancestor in 
this litigation. The informant has not 
been shown to be any near relation of 
Kandaswamj Gounder, but he is snown 
in Ex. B-7, as the son of Kandaswami 
Gounder. This itself belies that Ex B-7 
has anything to do with the father cf the 
first defendant. As against this and the 
other oral evidence let in ‘by the defen- 
dants we have Ex. A-28, which is an ap- 
plication sent by the 1st plaintiff, 1st de- 
fendant and their sons to the Secrstary 
of the Land Mortgage Bank Ltd., Po_lachi 
for obtaining transfer of certain shares 
standing in the name of Kandaswami 
Gounder in favour of Nanjapa Gounder. 
This is dated. 15-10-1959. All the contest- 
Ing parties tp the present litigation con- 
eede that Kandaswami Gounder died 
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about 4 years prior to the date of the ap- 
plication and that he discharged the debt 
payable to the Bank by 3-11-1955. The 
parties do not dispute the genuineness of 
Ex. A-28 If Kandaswami Gounder died 
4 years prior to the date of the applica- 
tion, Ex. A-28, obviously it means that he 
died in 1955 and not in the year 1956 at 
all If it is not in the year 1956, it fol- 
lows that it is prior to the induction of 
the Hindu Succession Act. The argument 
ef Mr. Varadarajan, learmed counsel for 
the respondents that if really Palani- 
ammal did secure certain rights, it is 
easily cenceivable that she could have 
also been made a party to the said ap- 
plication. That has not been done. One 
other document Ex. A-32. on which reli- 
ance was sought to be placed is an entry 
made in the chitta register by the village 
karnam. In the remarks column, there 
is an entry by the karnam which is said 
to have been made on 15-9-1956, wherein 
he purports to have mentioned tne name 
of the pattadar, Kandaswami Gounder 
who died on 2-8-1956. But it is curious 
that the karnam of the village appended 
to the report in this chitta a recital which 
is totally uncomnected with the subject 
With which he was dealing. The karnam 
is not examined on the ground that he 
was very enfeebled. We are unable to 
place any reliance on the entry written 
in Ex. A-32, which remains uncorrobo- 
rated and which is completely out of the 
context in which it was written that 
Kandaswami Gounder died only after the 
passing of the Hindu Succession Act, to 
Wit, on 2-8-1956. The court below right- 
ly held that the entry regarding the date 
of death of the pattadar in a chitta regis- 
ter is a very unusual mode of recital 
when a question of transfer of registry is 
in issue. In fact, the lower court com- 
pared the disputed entry with other simi- 
lar entries and did not find any such re- 
marks about the date of death of the prior 
pattadar in any other case referred to in 
the chitta. Obviously, therefore, the 
karnam was helpful enough to the defen- 
dants and this entry purporting to notify 
the date of death of the quondam patta< 
dar is purely a self-serving one. The 
other documentary evidence relied upon 
by the defendants such as Exs. B-14, A-21, 
A-26 and A-27 do not help them either. 
Ex. B-14 is a kist receipt book in respect 
of the lands in Ramapatnam village. It 
is found that the kist was paid in the 
name of Kandaswami Gounder till 1956. 
Therefore, it is sought to be made out 
that Kandasami Gounder was. alive in 
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1956. It is not unusual to expect that 
public records are not changed and muta- 
tion is not effected promptly by the heirs 
after the death oz the quondam owner. 
This necessitates the continuance of the 
name of the ancestor in such public re- 
cords and payments also are accepted in 
such names, This by itself is not con- 
clusive. To a simi-ar effect are Exs. A-21, 
A~26 and A-27. It is unnecessary for us 
to consider any other evidence in this 
Case in the light of Ex. A-28 to which all 
concerned are parties and Palaniammal 
was significantly not a signatory to the 
Said application. The lower court was, 


therefore, right in having held that 
Kandaswamj Gounder died before the 


Hindu Succession Act became law and in 
fact, he died in 1955 and not in 1956. We 
are unable to agree with the second con- 
tention of the learned counsel for the ap- 
pellants. 


7. Whilst therefore we sustain the 
judgment of the court below, we allow 
this appeal in part and direct that the 
house mentioned by the first defendant as 
the property to which the plaintiffs are 
accountable shall be treated as joint 
family property. The appellants in their 
turn ought to account for the income 
from the joint family properties in their 
possession until a readjustment and an 
allotment of the properties were made 
after the death of Subba Gounder in 


1959. The parties will, therefore, account | 
for the income from the properties which | 
were in their respective possession from - 


1948 till 1959 wher the new scheme of 
allotment was thought of and implement- 
ed. As regards the mesne profits payable 
by one to the other in respect of their 
respective occupation of the joint family 
properties, the perties are relegated to 
an independent enquiry thereof under’ 
O. XX, R. 12, C. P. C. The appeal is ac-! 
cordingly allowed ir part and there will 
be no order as to costs, 

Order accordingly, 
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(A) Civil P. C. (1908), S. 104, O. 21, 
R. 72 — Order granting or refusing to 
grant to the decree-holder leave to bid 
and set off in an execution sale — Not 
appealable. (1911) 38 Ind App 126 (PC) 
and AIR 1929 Mad 903, Rel. on. (Para 3) 

(B) Civil P. C. (1908), 0O. 5, R. 17 — 
Service by affixture —- When can be re- 
sorted to. 


Under the Code, affixture cannot be re- 
sorted: to before exhausting ail attempts 
at direct service on the persons named 
in the notice or summons. Where it was 
found that the judgment-debtors were 
not in their respective residences at the 
time the process-server called, but the 
process-server did not make amy attempt 
to serve the notices on any adult male 
members of the family in their.residences 
and he straightway proceeded to affix the 
notices, stating that the judgment-debtors 
were out of town, 


Held that no case was made out for 
serving the judgment-debtors by affix- 
ture. Consequently the order of the ex- 
ecuting Court declaring the judgment- 
debtors ex parte was without jurisdiction. 

(Para 6) 

(C) Civil P. C. (1908), O. 21, R. 72 — 
Absence of notice to judgment-debtor 
vitiates an order granting leave to bid 
and set off to the decree-holder. 


It is true there is no express require- 
ment in O. 21, R. 72, C. P, C. for issue 
of notice to the judgment-debtor. It is 
also true that an crder passed under that 
provision is purely an administrative 
order, But even so notice to the judg- 
ment-debtor cannot be dispensed with, 
without qualms. An order passed by the 
executing court allowing the decree-hol- 
der to bid and set off in the sale vitally 
affects the property of the judgment-deb- 
tor. This aspect, by itself without more, 
shows that it would be not only just but 
also necessary that the judgment-debtor 
should pe notified of the decree-holder’s 
application before any order is made 
against him. (Para 13) 

It is now well recognised that the rules 
of natural justice can be invoked and ap- 
plied unless the statute that governs the 
proceedings evinces a clear intention to 
exclude the application of those princi- 
ples. The clear intendment of the rule 
is that the Court is thereby given a dis- 
cretion either to permit or not to permit 
the decree-holder to bid at the auction. 

(Para 16) 

A discretion, can properly be exercised 

only in the presence of all the parttes who 
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may be affected by its exercise. Besides 
R. 199 of the Civil Rules of Practice im- 
poses certain terms and conditions sub- 
ject. to which alome the decree-holder 
could be granted permission to bid and 
set off. It ig further settled on authority 
that the paramount consideration that 
must move the court under this provi- 
sion is that any order it passes must be 
to the end that the best price is realised 
for the property in execution, This last 
consideration is oriented not so much 
from the point of view of the decree-hol- 
der, but from that of the judgment-deb- 
tor. After all, while the decree-holder 
must have his decree satisfied and the ex- 
ecuting court must assist him in realising 
the amount decreed, there are such 
things too as the rights of the judgment- 
debtor which are not to be left in the 
lurch. The mere omission therefore, to 
make express provision in O. 21, R. 72 
for notice to the judgment-debtor cannot 
be held to rule out the application of the 
principles of natural justice. AIR 1969 
Andh Pra 196, Distinguished. AIR 1970 
SC 150 and AIR 1973 SC 205, Followed. 


(Para, 16} 
Cases Referred: Chronological Paras 
AIR 1973 SC 205 14 


AIR 1970 SC 150 13,15, 16 
AIR 1969 Andh Pra 196 
AIR 1963 Guj 1 

AIR 1950 Mad 392: (1950) 1 Mad LJ 111 


li 
AIR 1929 Mad 903 3, 11 
AIR 1923 Mad 635:44 Mad LJ 680 il 


(1911) 38 Ind App 126:ILR 38 Cal 717 
(PC) 3, 11 


M. V. Chandran, for Petitioners; P. 
Venkataswami, for Respondent, 

ORDER :— This case raises an impor- 
tant question of Civil Procedure, The 
question is: Whether a judgment-debtor 
has a right to be heard in objection to 
an application filed by a decree-holder 
for leave to bid and set off in a sale of 
the judgment debtor’s property in execu- 
tion of the decree. The executing court 
in this case passed an order in the decree- 
holder’s favour granting him leave to bid 
and set off. The order was made ex parte. 
The judgment-debtors have brought this 
appeal against that order. 

2. A preliminary objection was raised 
before me by Mr. P. Venkataswami, learn- 
ed counsel for the respondent. He said 
that the judgment-debtor’s appeal is not 
maintainable. According to him, no ap- 
peal lies under O. 43, C. P. C. against an 
order granting leave to bid and set off. 
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3. I think the objection is well taken. 
Order 43, C. P. C., does not provide for 
an appeal against an order either grant- 
ing or refusing to grant te the decree 
holder leave to bid and set off in an ex- 
fecution sale, although it provides an ap- 
peal against an order of the executing 
court setting aside or refusing to set aside 
the sale in favour of the decree-holder. 
Mark the restricted wording of O. 43, 
R. 1 (j). The position, indeed, is not open 
to argument, for it is covered by autho- 
rity. One is a decision of the Privy Coun- 
cil reported in Ko Tha Hnyin v. Ma Hnin, 
(1911) 38 Ind App 126 (PC). The other 
is a decision of this Court in Ulaganatha 
v. Alagappa, (AIR 1929 Mad 903}. 


4, Conceding this position, Mr. M. V. 
Chandran, learned counsel for the appel- 
lants requested that the present appeal 
may be treated as a proceéding in revi- 
sion and dealt with as such on merits. 
Learned Counsel for the respondent did 
not seriously object to this course. In 
any ease, he realized that this was a 
matter within this court’s discretion. I 
accordingly treat the present proceeding 
as one invoking the Court's revisional 
jurisdiction under S. 115 of the Code, 


5. The first contention of Mr. Chan- 
dran before me is that tke executing 
court was not justified in setting his client 
ex parte and proceeding in their absence 
to order the decree-holder’s application 
under O. 21. R. 72, C. P. C. The order, 
no doubt, proceeds on the assumption that 
the judgment-debtors were properly 
served with notice of the application. The 
record shows that the notices addressed to 
the judgment-debtors were served by 
affixture. But, Mr. Chandran submitted 
that service by affixture was not called 
for in this case, even on the basis of the 
Process-server’s own endorsements, 


6. I have perused the records connect- 
ed with the return of service. I agree 
with the submission that no case at all 
has been made out for serving the judg- 
ment debtors by affixture. Under the 
‘Code, affixture cannot be resorted: to þe- 
fore exhausting all attempts ai direct ser- 
vice on the persons named in the notice 
gr summons. It is found from the records 
that the judgment-debtors were not in 
their respective residences at the time 
Ithe process-server called. But the pro- 
icess-server’s report does not say that the 
|judgment-debtors did not have any agents 
'to receive the notices on their behalf. 
Nor does it appear that any attempt was 
[made to serve the notices on any adult 
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male members of the family in their re- 
sidences. The process-server straightway 
proceeded to affix the notices, stating that 
the judgment-debtors were out of town. 
This, surely, is rot good service under 
O. 5, R. 17 of the C. P. C. I, therefore, 
uphold Mr. Chandran’s contention that 
the order of the executing court declar- 
ing the judgment-debtors ex parte is 
Without jurisdiction. 

7. The logical follow-up to my above 
finding would be to set aside the further 
order of the executing court granting the 
decree-holder leave to bid and set off. 
And Mr. Chandran, for the judgment- 
debtor asked me to do so without further 
ado. But Mr. Venkataswami urged that 
even on the footing that they were 
wrongly set ex part2, the judgment deb- 
tors were not entitied to object to the 
order in favour of the decree-holder 
giving him leave to bid and set-off. 
Learned counsel submitted that it was not 
one of law’s requirements that before the 
Court granting a decree-holder leave to 
bid and set off, the judgment-debtors 
should first be notified and convened. If 
that was the position and if an order 
could be passed ky the Court without 
issuing any notice at all to the judgment- 
debtors, in what way, Mr. Venkataswami 
asked, could the position be worse im a 
case, such as the present, where the 
order is made ex perte on an erroneous 
view of the sufficiency of the notice? 

8. In my view, there is no parallel þe- 
tween the two situations. The court 
having decided to issue notice must see 
to it that the notice is properly served. 
The court cannot very well pretend it had 
not issued any notice at all to the judg- 
ment-debtors, merely because the service 
of notices on the parties, which is thought,. 
at the time, to be good service is subse-, 
quently found to be bad in law. 


9. Mr. Venkataswami then submitted 
that it was purely within the discretion 
of the executing court to grant or with- 
hold permission to bid and set-off. He 
further urged that the court’s direction 
was wholly adminisirative in character. | 
He submitted that the discretion was in- 
voked, and became exercisable under the 
Code, at the instance of the decree-hol- 
der and nobody else. In these events, ac- | 
cording to learned counsel, the judgment 
debtor has no locus standi to object to an | 
order granting leave te bid and set off. 

10. Mr. Chandran, on the other hand, 
pointed out that the permission to bid 
and set off has reference to the sale in 
execution of the decree-holder’s property, 
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and this being so, it would be a regret- 
table position if the law were held to be 
indifferent to his rights and interests, He 
submitted that the judgment-debtor was 
entitled to a reasonable opportunity to 
put forth his objections before the ex- 
ecuting court makes up its mind to grant 
the decree-holder’s request for leave to 
bid and set-off. He further submitted 
that whether the executing court’s dis- 
cretion is regarded as administrative or 
judicial should not make any difference 
to the principle that a person’s property 
rights should not be adversely affected 
without his being heard on the subject. 


li. The procedure enabling a decree- 
holder to apply to the executing court for 
leave to bid and set off is governed by 
O. 21, R. 72, C. P. C. The provision is 
couched in a negative form to the effect 
that no holder of a decree in execution 
of which property is sold shall, without 
the express permission of the Court, bid 
for, or purchase, the property. The im- 
plication, obviously, is that the court has 
the discretion to grant permission to the 
decree-holder in this regard. The details 
of procedure for applying for leave to 
bid and set off are to be found in R. 199 
of the Civil Rules of Practice. This rule 
Says that an application for leave to bid 
at the sale shall be supported by an affi- 
davit setting forth any facts showing 
that an advantageous sale cannot other- 
wise be had. The application must in- 
clude an undertaking by or on behalf of 
the decree-holder that in the event of his 
being declared the purchaser of the pro- 
perty, he would enter up satisfaction of 
the decree under which the sale is made, 
for the amount of the purchase money. 


Cases in the books on the subject of | 


O. 21, R. 72, C. P. C. show that apart 
from the requirement that the decree- 
holder should make out a case for leave 
to-bid and set off, the executing court it- 
self must be satisfied on the facts that 
such leave would be necessary for obtain- 
ing the most advantageous price in the 
execution sale. (Vide Raghavachariar v. 
Murugesa Mudali, (1923) 44 Mad LJ 680: 
(AIR 1923 Mad 635) and Varadarajulu 
Pillai v. Gendapodi Nanniar, (1950) 1 Mad 
LJ 111: (ATR 1950 Mad 392)). In both 
these cases it was observed that the main 
consideration which must move the court 
in favour of granting the request of the 
decree-holder would be that the decree- 
holder’s participation in the sale would 
be to the advantage of every one con- 
cerned and it would help obtain the 


highest price for the property under ex-, 
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ecution. In view of the real rationale be- 
hind the rule, it was difficult for me to 
accept the theoretical basis for the posi- 
tion that an executing court only enzages 
in an administrative exercise when it al- 
lows the decree-holder to bid and set off. 
However, there is high authority to sup- 
port the view that an order granting the 
decree-holder leave to bid is purely ad- 
ministrative in character. Indeed, it is 
upon this ground that courts have held 
that there is no appeal against such an 
order. (Vide the decision of the Privy 
Council in Ko Tha Hnyin v. Ma Hnin, 
(1911) 38 Ind App 126 (PC) and of this 
court in Ulaganatha y. Alagappa, (AIR 
1929 Mad 903). 


12. On the basis of the doctrine that an 
executing court only functions acmin- 
istratively when granting leave to the de- 
cree-holder to bid and set off, Mr. Ven- 
kataswami argued that there would then 
be no need at all for the court to issue 
notice to the judgment-debtor. From 
this, according to learned counsel, it fol- 
lowed that absence of notice cannot 
Vitiate am order granting leave to bid and 
set off to the decree-holder. He referred 
me to a ruling to that effect in a decision 
of the Andhra High Court reportej in 
P. Atchamma v. T. Bayanna, (AIR 1969 
Andh Pra 196). There the learned Judges 
held that since an order giving or re- 
fusing to give leave to bid at an execu- 
tion sale is only a ministerial or admin- 
istrative order, it is not essential to give 
Prior notice to the judgment-debtor, and 
want of notice would not invalidate the 
court auction, or the sale in favour of 
the decree-holder as the highest bidder. 


13. The facts before the Andhra High 
Court show that the ex parte order grant- 
ed by the executing court in the dezree- 
holder’s favour was in a second applica- 
tion filed by him ih that regard, anj in 
an earlier application filed by him for the 
same relief the judgment-debtor had 
been duly served with notice, It was in 
this factual background that the leerned 
Judges held that the absence of notize to 
the judgment-debtors before granting 
leave to bid and set off to the decree-hol- 
der would not vitiate the sale in which 
the decree-holder was allowed to bic. It 
May or may not be possible to accept this 
conclusion as correct on the facts b2fore 
the learned Judges. But, with respect, I 
find it difficult to accept the general pro- 
position that no notice at all is necessary 
in law to the judgment-debtor in any ap- 


plication filed by the decree-holder for 


itas 
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leave to bid and set off. It is true there 
ig No express requirement in O. 21, R. 72, 
C. P. C. for issue of notice to the judg- 
ment-debtor. It must also mow be ac- 
cepted as settled law that an order pass- 
ed under that provisior: is purely an ad- 
ministrative order. But even so, I am 
unable to accept the justness of the posi- 
tion that notice to the judgment-debtor 
can be dispensed with. without qualms. 
No one can deny that an order passed by 
the executing court allowing the decree- 
holder to bid and set cff in the sale is a 
matter of great moment, which vitally 
jaffects the property of the judgment-deb- 
tor. This aspect, by itself without more, 
‘should convince us all that it would be 
mot only just but also necessary that the 
judgment debtor should be notified of the 
decree-holder’s application before any 
order is made against him. I derive my 
conviction from a basic principle of our 
jurisprudence, which requires prior notice 
to a person wherever cecisions are taken 
tending to affect vitally his property or 
other rights. This principle has been held 
to govern the actions not only of courts 
of law, but also of other tribunals and 
authorities, even in the absence of express 
provision in the enacted lavr concerning 
notice to the affected party. In recent 
years, the superior Courts in our land 
have been applying this fundamental 
principle of natural justice to a wide 
variety of proceedings in cases classified 
by academic writers under the head ‘“Ad- 
ministrative law”. And the learned 
Judges have had no hesitation in setting 
aside orders passed im the exercise of 
quasi-judicial power, wherever there was 
want of notice to the party affected. Re- 
cent trends in court-decisions show that 
this principle of natural justice must be 


applied even to purely administrative de- . 


cision-making, if that should affect am in- 
dividual’s rights. Two recent decisions of 
our Supreme Court are in point. The 
first is that of A. K. Kraipak v. Union of 
India reported in AIR 1970 SC 150. It 
was observed in that case that the concept 
of natural justice is constantly expanding. 
This trend was illustrated by copious re- 
ference to authorities, Indian and foreign, 
and it was ultimately laid down that the 
principles of natural justice would apply 
even to purely administrative orders. The 
order in question before the Supreme 
Court in that case was an administrative 
order laying down the order of seniority 
as between members of a departmental 
cadre in the Forest Service. The order 
was challenged on the ground that the 
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committee which settled the seniority in- 
cluded a member whose name also was 
among the list of candidates. The Su- 
preme Court quashed this order as being 
opposed to the rule of natural justice > 
which requires that no man Can be judge 
in his own cause. 

14. In a later decision, reported in 
D. F. O. South Kheri v. Ram Sanehi, (AIR 
1973 SC 205) the Supreme Court has to 
apply to an administrative order, another 
test of natural justice, namely, that a man 
must be heard before being visited with 
an adverse decisicn. In that case what 
was affected by the administrative order 
in question was the property of an in- 
dividual. Holding that absence of notice 
to him was fatal to the validity of the 
order, the Supreme Court observed :— 
(at p. 206) 

“Granting that the order was admin- ` 
istrative and not quasi-judicial, the order 
had still to be made in a manner con- 
socant with the rules of natural justice 
when it affected the respondent’s rights 
to property.” 


15. Mr. Venkataswamy, however, argued 
that the rules of natural justice laid down 
in cases in administrative law cannot be 
borrowed, or adopted for application, for 
matters arising under our established 
Civil Procedure. He drew my attention 
to the circumstance that the Supreme 
Court itself had expressed the view that 
the rules of natural justice should not be 
applied willy-nilly to all proceedings, but 
only to those that are not governed by 
any law validly made prescribing the 
proper procedure. He particularly cited 
the following passage inthe judgment of 
Hegde, J., in A. K. Kraipak v. Union of 
India. (AIR 1970 SC 150 at p. 157) :— 

e “What particular rule of natural jus 

tice should apply to a piven case must} 
depend to a great extent on the facts and\ 
circumstances of that case, the frame-° 
work of the law under which the enquiry 
is held and the constitution of the Tri- 
bunal or body of persons appointed for 
that purpose”. \ 


16. I accept, with respect, the caution 
administered in the above passage, and 
proceed to examine all the relevant 
considerations that bear on the questioni 
in the present case. Adverting to the 
language of O. 21. R. 72, C. P. C., it mayy 
be conceded that it does not contain any! 
express provision for notice. But on that 
score it cannot be held that the legisla-| 
tive intention was to enable the court to' 
make an order without any notice voa 


$ 


1977 


ever to the judgment-debtor. For, it is 
now well recognised that the rules of 
natural justice can be invoked and ap- 
plied unless the statute that governs the 
proceedings evinces a clear intention to 
exclude the application of those princi- 
ples. As I earlier mentioned, O. 21, R. 72 
is enacted in a negative fashion to the 
effect that the decree-holder shall not bid 
or purchase the property without express 

rmission of the Court. The clear in- 
tendment of the rule, as pointed out by 
the Privy Council, is that the Court is 
thereby given a discretion either to per- 
mit or mot to permit the decree-holder to 
bid at the auction. Even the Division 
Bench of the Andhra High Court, on 
which Mr. Venkataswamy placed reliance, 
described the jurisdiction of the execut- 
ing Court as invoking the exercise of dis- 
cretion. If so much is granted, I cannot 
see how, at the same time, the subject 
could be regarded as a matter strictly 
between the court and the decree-holder 
to the entire exclusion of the judgment- 
debtor, In my view, a discretion, especial- 
ly one which is conferred on a court of 
law, can properly be exercised only in 
the presence of all the parties who may 
Ibe affected by its exercise one way or 
the other. Besides, as I have earlier 
pointed out, R. 199 of the Civil Rules of 
Practice imposes certain terms and con- 
ditions subject to which alone the decree- 
holder could be granted permission to 
bid amd set off. It is further settled on 
authority that the paramount considera- 
tion that must move the court under this 
provision is that any order it passes must 
be to the end that the best price is rea- 
lised for the property in execution. This 
last consideration, it is easy to see, is 
oriented mot so much from the point of 
view of the decree-holder, but from that 
of the judgment-debtor. After all, while 
the decree-holder must have his decree 
satisfied and the executing court must 
assist him in realising the amount de- 
creed, there are such things too as the 
rights of the judgment-debtor which are 
not to be left in the lurch. The policy 
of the Code, as disclosed by the various 
provisions found in the execution chap- 
ter, is not to render the judgment-debtor 
a helpless prey of the decree-holder’s ex- 
;ecution proceedings, but to afford him 
every safeguard against unfairness and 
injustice, I am, therefore, of the view 
that the mere omission to make express 


provision in O. 21, R. 72 for notice to the 
judgment-debtor cannot be held to rule 
out the application of the principles of 
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natural justice. On the contrary, the 
very absence of any provision regarding 
Notice makes for reading into the Rule 
and engrafting om to it, the relevant 
principles of natural justice. I am not 
inclined to agree with Mr. Venkata- 
Swamy’s thesis that the rules of natural 
justice have relevance only in the realm 
of public administrative law and they do 
not apply to the law of civil procedure 
Zoverning the course of private litigation. 
In my view, the principles of natural 
justice are so fundamental that they 
should punctuate every kind of legal pro- 
ceeding wherein decisions are made 
affecting the rights of persons. They apply 
as much to cases where courts are called 
upon todo justice between manand man 
as to cases that call for justice between 
man and State. Indeed, the case for ap- 
plying those rules, to common law courts 
is a fortiori. I must, therefore, conclude 
that the order of the executing court in 
this case granting the decree-holder leave 
to bid and set off is bad in law and must 
be set aside, for the reason that it was 
without observing the principles of 
natural justice and without ensuring that 
the judgment-debtor had due notice of 
the application. I like to imagime that the 
decision in the case before the Andhra 
High Court in Atchamma v. Bayamna, 
(AIR 1969 Andh Pra 196) would have 
been different if the learned Judges had 
had occasion to consider the position from 
the point of view of natural justice. As 
it happened, however, this aspect was not 
presented before them, presumably be- 
cause those were days when the rules of 
natural justice were tacitly assumed by 
most of us, not to apply to administrative 
decision-making. The Kraipak ruling of 
the Supreme Court (AIR 1970 SC 150), 
which, with respect, was to break new 
ground in this department of jurisprud- 
ence, was to come only some time later. 


17. Learned counsel for the. judgment- 
debtor sought to attribute another in- 
firmity to the order of the executing 
court in this case. He said that the de- 
cree-holder’s application which the ex- 
ecuting court granted without question, 
had not put in even the minimal aver- 
ments that are requisite for making out 
a case for grant of leave to bid and set 
off. He proceeded to take me through 
the allegations contained in the affidavit 
in support of the decree-holder’s applica- 
tion. I was, however, not willing to be 
drawn into a discussion of this aspect of 
the merits of the decree-holder’s applica- 
tion under O. 21, R. 72, C. P. C., consi- 
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dering that the effect of my finding. on 
the absence of notice would be to set the 
merits at large once again before the ex- 
ecuting court. 


18. Mr. Venkataswamy, for the de- 
cree-holder made one last submission on 
the basis of the subsequent conduct of 
the judgment-debtors, He said that while 
E. A. 151 of 1975 for leave to bid and set 
off was ordered on 25-11-1975, the judg- 
ment-debtors had subsequently paid 
Rs. 500/- and Rs. 1,000/- om 1-12-1975 and 
8-12-1975 respectively and also filed E. A. 
Nos. 157 of 1975 and 163 of 1975 praying 
for entering part-satisfection and for ad- 
journing the sale of the properties. 
Learned counsel points out that this parti- 
cipation by the judgment-debtors in the 
subsequent proceedings without question 
disentitied them from raising the ques- 
tion of validity of the earlier order grant- 
ing the decree-holder leave to bid and 
set-off. He put the same idea differently 
by arguing that the judgment-debtor’s 
present objection wouli be barred by 
constructive res judicata. He pointed out 
that E. P. No. 13 of 1975 was filed as 
early as 1974, and although the judgment- 
debtors were made aware of it, they did 
not raise any objection to the sale of the 
properties at the time, This being so, 
they ought not to be allowed to raise any 
objection to the grant of leave to bid and 
set-off. Learned counsel cited. in this 
connection, a judgment of the Gujarat 
High Court reported ix Ganchi Laxmi- 
chand v. Tulsidas, (AIR 1963 Guj 1) 
where it was held that the rule relating 
to constructive res judicata would apply 
even to execution proceedings. 


18. I do not think iz necessary to go 
into the question of estoppei by conduct 
or comstructive res judicata raised by the 
decree-holder, considering that f propose 
to set aside the executing courts order 
dated 25-11-1975 and direct it to go into 
the question afresh under O. 21, R. 72, in 
the presence of the judgment-debtor. 
That re-inquiry would grovide the proper 
occasion for both the parties to raise all. 
contentions of fact and law which may 
have a bearing on the question. 


20. In the result, the C. M. A. filed by 
the judgment-debtors and dealt with by 
me asa C., R. P., is allowed. The order 
of the learned subordinate Judge dated 
25-11-1975 in E. A. No. 151 of 1975 is set 
aside and he is directed to take back the 
same on file and dispose it of afresh in 
accordance with law, after giving the 
judgment-debtors a reasonable opportu- 
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nity to file their objections, In the cir- 
cumstances of the case, I make no order 
as to costs, 


21. Learned counsel for the decree-' 
holder pleads that having regard to the 
age of the execution proceedings, the 
lower court may be directed to dispose of 
E A. No. 151 of 1975 without delay. 
There is justification for this request. I 
direct the executing court to hear and 
determine the Execution Application as 
expeditiously as possible. 

Order accordingly. 
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Ranga Iy2ngar, Appellant v. Sivaswant 
Pandaram, Respondent. 

S. A. No. 225 of 1975, D/- 27-1-1977.* 

Transfer of Property Act (2882), Ss. 117, 
106 — Leases for agricultural purposes — 
Notice under S. 196 is necessary, . 


ïf a provision of the section in Chap. V 
of the Act is considered as a statutory 
recognition of the principles of justice, 
equity and good conscience that woula 
have to be held applicable to the cases of 
agricultural leases, In the instant case 
there was a lease of right to collect 
usufruct from the cocoanut trees which 
in fact was an agricultural lease with res- 
pect to the immovable property. On ex- 
piry of the lease the lessee continued in 
possession for indefinite period on the 
principle of holding over and on the basis 
of an oral grant of lease. The provision 
of notice to determine the lease is based 
on justice, equity and good conscience 
and as such is applicable to the case of 
agricultural lease alse. Since there was 
no notice of termination of the lease b 
fore filing of the suit to recover posses- 
Sion of the lease-hold, the suit was not 
maintainable. AIR 1948 Mad 275 (FB), ' 
AIR 1948 Mad 148, AIR 1954 Mad 949 and 
ATR 1953 SC 228, Rel. on; AIR 1973 Mad 


176, Referred. (Paras 7, 8, 9); 
Cases Referred: Chronological Paras 
AIR 1973 Mad 176 5 
AIR 1954 Mad 949:5 STC 166 5 
AIR 1953 SC 228 6, 8. 
AIR 1948 Mad 148: (1948) 2 Mad LJ 155° 

5,6 
AIR 1948 Mad 275 (FB) 6, 8 


*(Against decree of Sub. J., Kumbakonam, | 
in A. S. No. 16 of 1972). 


HU/HU/C697/77/MVI 


1977 


N. Sankaravadivel, for Appellant; V.C. 
Srikumar, for Respondent. | 
JUDGMENT :— The plaintiff is the ap- 
pellant. The suit was filed by him for a 
permanent injunction or in the alterna- 
tive for possession. The suit property is 
described as R. S. 146/3 and 146/10, mea- 
suring 1 acre and 32 cents and 1 acre and 
44 cents respectively with cocoanut trees, 
bamboo clusters, jack tree, neem trees 
and other trees. The plaintiff is the owner 
of the suit property. According to the 
plaintiff, originally under a document 
Ex, A-1, dated 17-8-1957, the defendant 
was given the right to collect usufruct 
from the cocoanut trees standing upon 
the two survey numbers on payment of 
a sum of Rs. 400 and also 400 cocoanuts 
and 400 cocoanut leaves. This right was 
conferred on the defendant only for a 
period of one year. Such right was given 
every year subsequently and the defen- 
dant executed similar documents under 
Exs, A-2 to A-8 each for a period of one 
year upto the year ending 17-8-1967. For 
the period subsequent to 17-8-1967, there 
was no document in writing. But it is 
admitted that the defendant had been in 
possession and enjoyment even subse- 
quent thereto under similar terms and 
conditions. It may be mentioned that 
some time from the year 1966, the. amount 
-payable by the defendant in lieu of the 
interest granted to him was increased 
from Rs. 400 to Rs. 1,000 and 600 cocoa~ 
nuts atid 600 cocoanut leaves. It is the 
case of the plaintiff that what was grant- 
ed to the defendant under the document 
Exs, A-1 to A-8 was only a licence to cut 
and remove the cocoanuts in the cocoanut 
tope in the suit property and that neither 
lease in respect of the land nor any lease 
in respect of the cocoanut trees was grant- 
ed. The defendant, on the other hand, 
j contended. that what was granted to him 
is a lease of the land as also the trees 
thereon, that it is an agricultural lease 
end that therefore he is entitled to the 
protection against eviction except as pro~ 
vided under the Cultivating Tenants Pro- 
tection Act. The defendant also pleaded 
that even assuming that the lease did not 
cover the land on which the cocoanut 
trees were standing but was only a lease 
of the trees with a right to cut and re- 
move the usufruct thereon, still it is an 
agricultural lease. He further contended 
' that since there was no notice terminat- 
ing that lease, the plaintiff is not entitled 
to recover possession from the defendant. 
2. Both the courts below held that the 
lease was both for the land and the trees 
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thereon and that the defendant is not a 
licencee either in respect of the land or 
in respect of the trees and usufruct 
thereof. The courts below also held that 
since there was no valid termination of 
the lease, the plaintiff has no right to 
recover possession also. It is against 
these judgments and decrees of the courts 
below, the plaintiff has filed this second 
appeal, 


3. The learned counsel for the appel- 
lant contended that Ex. A-1 executed by 
the defendant clearly shows that the lease 
was not of the land and it was not a lease 
either in respect of the land or the cocoa- 
nut trees but it only evidences the right 
of the defendant to cut and remove the 
cocoanuts for a period of one year in con- 
sideration of the payment of Rs. 400, 
400 cocoanuts and 400 cocoanut leaves 
which in effect would only amount to a 
licence. Since the other documents Exhi- 
bits A-2 to A-8 are in similar terms ex- 
cept the last one Ex. A-8, wherein the 
amount of consideration was increased, it 
is enough if we decide the question with 
reference to Ex. A-1. Though it is styled 
as a lease deed, the document provides 
that in consideration of the payment of 
Rs. 400 and 400 cocoamuts and 400 cocoanut 
leaves, the defendant is entitled to cut 
and remove the cocoanuts and cocoanut 
leaves from the tope for a period of one 
year from 17-8-1957. The document fur- 
ther provided that at the end of the year, 
the defendant will deliver possession of 
the tope afier cutting and removing only 
those ripe cocoanuts and ripe cocoanut 
leaves, There was a prohibition against 
cutting the green leaves and cocoanut 
trees by the defendant. The schedule to 
the document further showed that the 
right given to the defendant was only 
with reference to the cocoanut trees 
standing on the two survey numbers, viz., 
R. S. 146/3 and 146/10. Though the docu- 
ment does not speak about the delivery 
of possession to the defendant, it is seen 
from the evidence that the property is 
enclosed by a fence and it has got a gate 
for entry and the defendant was-having a 
lock in this gate. The question for con- 
sideration is whether the right conferred 
under this document amounts to either a 
lease of the land or a lease of the trees 
or it is merely a licence in respect of both. 


4. The courts below held that it was a 
lease of both the land.and the trees. In 
coming to this conclusion they relied on 
what they stated as to the purport of the 
document and other circumstances. The | 
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main reliance was placed on the fact that 
the suit property is fenced on: all sides 
with a gate on the eastern side which is 
kept umder lock and key by the defen- 
dant. It may also be taken that though 
there is no specific recital in the docu- 
ment that possession of the land was also 
given to the defendant, in fact, possession 
was given to him since the document 
directed the defendant to deliver posses- 
sion of the property at the end of the 
year which would only be on the basis 
that the possession was given to the de» 
fendant. But these circumstances, in my 
Opinion, are not in any way inconsistent 
with the fact that what was sonferred on 
the defendant was a right to cut and re- 
move the cocoanuts from tne cocoanut 
trees during the lease period and so far 
as the land is concerned, no interest in 
the land or lease was granted to the de- 
fendant. The document in terms confer- 
red only a right to cut and remove the 
cocoanuts and the leaves and does not 
confer any leasehold right in respect of 
the land as already stated, the remarks 
column to the schedule to the deed speci- 
fically mentioned that only the cocoanut 
trees in the tope had been lsased to the 
defendamt. There is no evidence also to 
show that the amount payable under the 
document was fixed with reference to 
any right conferred on the defendant in 
the land itself. It is seen from the plaint 
that there were 165 to 170 cocoanut trees. 
The amount of Rs. 400 payable suggests 
that it could have been fixed only with 
reference to the usufruct of the trees and 
not with reference to any leasehold right 
conferred with respect to the land. 

5. So far as exclusive possession is 
concerned, under the possession given to 
the defendant he could only exclude third 
parties from entering the property as he 
had to protect the income frem the pro- 
perty for his own use. But in the face 
of the recitals in the document, the de- 
fendant could not be said to convey an 
exclusive possession against he plaintiff 
so as to infer a lease of the land itself. 
The evidence discloses that occasionally 
the defendant used to raise Mochais, 
horse-gram etc., in the intervening space 
between the trees. But this could be an 
unauthorised act as the document itself 
does not confer any such power on the 
defendant to cultivate the land itself. The 
right of entry given to the defendant in 
respect of the land and possession of the 
same would only amount to a licence in 
order to effectually enjoy the right to cut 
and remove the cocoanuts from the cocoa- 
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nut trees and the other income from the 
trees. Therefore, neither the terms of 
the document nor the evidence discolse 
that any right in the land itself was 
granted to the defendant. 'The courts 
below also relied or a decision of this 
court reported in K. M. G. Mudaliar v. 
Sri Ellamman Temple, AIR 1973 Mad 
176, wherein this court held, relying on 
certain earlier decisions, that if the lessee 
was permitted to pluck not only the exist- 
ing yield or profit but also future yields 
that would grow as a result of future 
vegetation, it would amount to a lease of 
the land itself. The decision in the case 
referred to above related to jasmine 
plants and it was for a period of five 
years. On the peculiar facts in that case 
with reference to the recitals in that docu- 
ment, this court came to the conclusion 
that there was a lease of the land itself. 
On the other hand, the very apposite to 
be referred to is the decision of this court 
reported in Venugopala Pillai v. Thiruna- 
vukkarasu, 1948-2 Mad LJ 155: (AIR 1948 
Mad 148). That related to a lease of the 
cocoanut trees in a cocoanut garden for 
toddy tapping. The dlaintiff who was the 
owner of the property leased the right to 
tap toddy on the cocoanut trees in favour 
of the defendant therein for a period: of 
three years with a right of renewal for 
one more year after the expiry of three 
years on the same terms and conditions. 
In consideration of such enjoyment of the 
usufruct, the defendant was to pay a 
monthly rent of Rs. 150 in cash. This 
Court held that the defendant could not 
be held to be a lessee of the garden as 
such. So far as the land was concerned, 
he was only a licensee and his right to 
enter upon the land and use the land was 
only so long as he had the right to enjoy 
the toddy yield from the trees. 
view of the Division Bench had not been 
dissented in any other decisión., In fact, 
this decision was followed by another 
Division Bench in Sultan Ahmed Rowther 
v. State of Madras, 5 STC 166: (AIR 1954 
Mad, 949). 


This ; 


| 


4 
i 


6. In the decision in Venugopala Pillai — 


v. Thirunavukkarasu, 1948-2 Mad LJ 155: 
(AIR 1948 Mad 148) it was also held that 
the defendants right to tap the cocoanut 
trees and obtain toddy is in the nature of 
immoveable property because it is a bene- 
fit which arose out of the land amd the 
right conferred by the agreement would 
be in the nature of a leasehold right, It 
was also held in this decision that the 
lease of toddy yield is a lease for agricul- 
tural purposes and therefore, sufficiently 
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reasonable notice should have been given 
before it could be properly terminated. 
In so holding, the Division Bench took 
the view that in spite of S. 117 of the 
T. P, Act since the principle of issuing 
notice under S. 111 of the T. P. Act was 
based on justice, equity and good con- 
science, a notice terminating the lease is 
required before a plaintiff could recover 
possession of the property from the lessee. 
The decision in Brahmayya v. Sundar- 
amma, AIR 1948 Mad 275 (FB) also took 
the view that although S. 106 of the T. P, 
Act does not apply to the leases for agri- 
cultural purposes by virtue of S. 117 of 
the T. P. Act, nevertheless the rules in 
S. 106 and in the other Ss. 105 to 116 in 
Chap. V of the T. P. Act are founded 
upon reason and equity and they are the 
principles of English Law and should be 
adopted as statement of the law in India 
applicable to agricultural leases also. But 
the learned counsel for the appellant 
pointed out that this view of the court 
requires reconsideration in view of the 
decision of the Supreme Court in Namdeo 
v. Narmadabai, AIR 1953 SC 228. That 
was a case where the question for consi- 
deration was whether the provisions of 
S. 111 (g) as to notice in writing as a pre- 
liminary to a suit for ejectment based on 
forfeiture of a lease is applicable to an 
agricultural lease on any principle of jus- 
tice, equity and good conscience. While 
considering this question, the Supreme 
Court observed with reference to the Full 
Bench decision of our court thus: 

‘In our opinion, the above statement is 
again formulated in too wide a language. 
S. 105 gives a statutory definition of the 
word ‘lease’. It enunciates no principle 
of equity. The relation of lessor and 
lessee is one of contract and in Bacon’s 

| Abridgment a lease is defined as a con- 
tract between the lessor and the lessee 
for the possession and profits of land om 
One side and recompense by rent or other 
consideration on the other. The statute 
has given a more comprehensive defini- 
tion of the term. S. 107 makes registra- 
tion of a lease compulsory. This section 
again does not concern itself with any 
principle of justice or equity. Section 108 
(i) enacts that the lessee may transfer 
absolutely by way of mortgage or sub- 
lease the whole or any part of his interest 
in the property and any transferee of 
such interest or part may again transfer 
it. The law in India and England 
on this subject is not the same and it can- 
not be said that this sub-section enacts or 
enunciates any general principle of 
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equity. Parts of Ss. 109, 110, 111 contain 
mere rules of procedure or rules of a 
technical nature. These certainly cannot 
be said to be based on any principles of 
equity. In our judgment, therefore, the 
statement in this decision that Ss, 105 to 
116, T. P. Act are founded upon principles 
of reason and equity camnot be accepted 
either as correct or precise. Of course, 
to the extent that those sections of the 
Act give statutory recognition to peinci- 
ples of justice, equity and good conscience 
they are applicable also to cases not 
governed by the Act.” 

7. Thus, the Supreme Court did mot 
hold that the principles of none oł the 
provisions of Ss. 105 to 116 of the T. P. 
Act could be invoked in case of agricul- 
tural leases. But, on the other hand, if a 
provision of the section in the T. P. 
Act is considered as a statutory re- 
cognition of the principles of justice, 
equity and good conscience that would 


have to be held applicable to the 
cases of agricultural leases also. The de- 


finition of immovable property includes 
standing trees and only standing tree is 
excluded under the T. P. Act. Since in 
this case, the lease was not a lease of the 
land but it was a lease of the right to cut 
and remove cocoanut from the trees 
standing on the immoveable property, it 
is a lease of immoveable property itself 
and as held by this court, it is also an 
agricultural lease. The question whether 
notice of termination is required before a 
suit for recovery of possession is filed had 
therefore to be considered with reference 
to the applicability of Ss. 106, 111 th) and 
116 of the T. P. Act. 


8. In this case, as already stated, for 
the period subsequent to the year ending 
17-8-1967, there is no document. But as 
admitted bv the plaintiff himself, the 
defendant was paying the rent as usual 
amd the plaintiff was accepting ths same 
without any protest. It is also se2r that 
the plaintiff had sent a letter to his agent 
under Ex. D-1 to permit the defendant to 
continue in possession. The deiendant 
was, therefore, holding the leasehold right 
even subsequent to the expiry of the 
period covered by Ex. A-8 which is the 
last of the lease documents. Though the 
lease deed Ex. A-8 was for a period of 
one year when the defendant was con- 
tinuing in possession subsequent to the 
expiry of that period, he could not be 
holding it only for ome year th2reafter 
and his subsequent holding should be on 
the basis of a lease for an indefinite period 
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both on the principle of holding over and 
on the. basis of an oral grant of lease. By 
reason of the evidence in the nature of 
Ex. B-l available in this case, and also 
as-a person holding over, the defendant 
shall be held to be a tenant even for the 
period subsequent to 17-8-1967. Since 
the lease is for agricultural purpose, it is 
also to be deemed to be one from year to 
year. The decisions of this court in 
Brahmayya v. Subramaniam, AIR 1948 
Mad 275 (FB) and Venugopala Pillai v. 
Thirunavukkarasu, AIR 1948 Mad 148 
Clearly hold that treating an agricultural 
tenancy as one from year to year is 
merely a statutory recognition of justice, 
equity and good conscience and: that there- 
fore Ss. 106 and 116 of the T. P. Act are 
clearly applicable. The decision of the 
Supreme Court in Namdeo v. Narmada- 
bai, AIR 1953 SC 228 had not overruled 
or dissented from the decisions of this 
court in this regard. The only further 
question that has to be decided in this 
case is whether S. 111 (h) of the T. P. Act 
is applicable to such agricultural lease. 


9. The decision of the Supreme Court 
that S. 111 (g) of the T. P. Act was not 
applicable was in the view that the statu- 
tory requirement to issue notice in the 
ease of forfeiture is not based on any pre- 
existing law or justice, equity and good 
conscience. In fact, the ground on which 
the forfeiture is provided under S. 111 (g) 
of the T. P. Act does not show that there 
was any justice or equity in favour of 
the tenant who had broken the conditions 
of the lease or denied the title of the 
landlord or when he was adjudicated as 
insolvent which are the grounds of forfei- 
ture. On the other hand when a tenant 
is in possession on the basis of a lease for 
an indefinite period he is entitled to as- 
sume, and justly, that he will be permit- 
ted to continue so long as he pays the 
rent and complies with the canditions of 
the lease and if the landlord wanted to 
terminate the lease in those circumstances, 
it is really just and necessary that he 
should intimate and terminate the tenancy 
so that the tenant could be put on notice 
that the tenancy is going to come to an 
end. The provision of notice to deter- 
mine the lease in such cases, I consider is 
one based on justice, equity and good 
conscience and that provision is to be ap- 
plied even im the case of an agricultural 
lease. In this case, admittedly, there 
Was Do notice of termination of the lease 
before filing of the suit. Thus, though 
the appellant is well founded in his con- 
tention that there was no lease of the 
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land itself since there was a lease of right 
to collect the usufruct from the cocoanut 
trees which amounts to an agricultural 
lease with respect to the immovable pro- 
perty and since there was no notice termi-} ‘ 
nating such agricultural lease, the suit i 
liable to be dismissed. Thus, the judg- 
ments and decrees of the Courts below 
dismissing the suit do not call for inter- 
ference for the reasons given in this judg- 
ment though not on the grounds mention- 
ed by the courts below. 












10. The second appeal accordingly 
fails and it is dismissed. There will be 
no order as to costs, No leave. 

Appeal dismissed, 
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Md. Salih Sahib, Petitioner v. T. © 
Adam Sahib, Respondent. 

C. R. P. No. 2879 of 1974, D/- 7-1-1977.* 

Civil P. C. (1908), O. 6, R. 17 — Amend- 
ment of pleadings — When to be allowed 
—- Second limb of the rule is mandatory 
~~ Test for allowing amendment. 


Order 6, Rule 17 falls into two distinct 
parts in terms of language as well as of 
subject-matter, The rule by its first limb, 
confers a discretion on the Court to per- 
mit any party to a suit to amend his 
pleading in such manner and, on such 
terms as the Court may deem just. The 
second limb of R. 17 is in terms manda- 
tory which provides that the Court “shall” 
make or permit all amendments to the 
pleadings aş may be necessary for deter- 
mining the real question in controversy 
between the parties. Thus, once the. 
Court is satisfied that the proposed ; 
amendment is necessary for determining 
the real questions in controversy between 
the parties, such amendments must be 
granted as of course. AIR 1957 SC 357, 
AIR 1957 SC 363, Relied on. (Para 6) 

Amendment to the pleadings cannot be 
turned down by Courts merely on the < 
score that they introduce an inconsistent 
plea or a new cause of action. The true 
test is whether the amendment is foreign 
to the subject-matter of the suit and if 
not whether it would be in the interest 
of justice to grant it. AIR 1957 SC 357, 
Followed. (Para 9) 


*(Against order of Dist. Munsiff, Chingle- 
put in I. A. No. 101 of 1974). 
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The fact that the amendment sought for 
fs likely to introduce a new cause of action 
is hardly a ground for rejecting amend- 


ment, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1967 SC 96 11 
AIR 1957 SC 357: 1957 SCJ 313 7,8, 11 
AIR 1957 SC 363: 1957 SCJ 371 7 
AIR 1921 PC 50:39 Mad LJ 195 il 


T. Rangaswami Iyengar, for Petitioner; 
B. Lakshminarayana Reddi, for Respon- 
dent. 

ORDER :— One Salih Sahib, whom I 
shall hereafter refer to as the plaintiff, 
filed a suit against one Adam Sahib, whom 
I shall call the defendant, in the District 
Munsif Court, Chingleput, in the follow- 
ing circumstances, The plaintiff is the 
owner of a piece of land bearing S. No. 2t 
of an extent of 4 acres and 60 cents m 
Panaiyur village, Madurantakam taluk. 
Hereafter I shall refer to this land as the 
suit land. The defendant owns the land 
bearing S. No 20. This land lies im- 
mediately to the north of the suit land. 
A ridge had always separated, and still 
separates, the two lands, S. No. 21 and 
S. No. 20. The plaintiff sued the defen- 
dant, complaining that on 2-7-1971, the 
defendant high-handedly trespassed on 
the ridge. According to the averment in 
the plaint the defendant’s trespass con- 
sisted in simply reducing the width of 
the ridge. 
ridge, it was stated, was 14 ft. The com- 
plaint was that this was reduced by the 
defendant to 1/2 ft. The plaintiff claimed 
that he was entitled to a ridge with a 
width of 13 ft. The suit was accordingly 
filed for the grant of a mandatory injunc- 
tion directing the defendant to restore the 
ridge to its original condition with a width 
of 14 ft. and for ancillary reliefs. The 
plaint contained a schedule describing the 
ridge. 

2. The suit was filed on 4-7-1971. Sub- 
sequently, in I. A- 216 of 1973, am Advo- 
cate-Commissioner was appointed. by the 
learned, District Munsif to go into the 
exact portion of the ridge. The Commis- 
sioner inspected the suit land, the defen- 
dants land and the ridge lying in be- 
tween. He procured the assistance of a 
qualified Surveyor for taking measure- 
ments. He filed more than one report 
before the court. In his second report, 
the Commissioner, inter alia, observed 
that there were indications of an altera- 
tion in the situation of the ridge from 
its original position. 

3. On the basis of what the Commis- 
sioner stated in his report, the plaintiff 

1977 Mad./24 XI G—32 


Md. Salih v, T. C. Adam (Balasubrahmanyam J.) 


The original width of the 


{Prs. 1-6] Mad. 369 


filed I. A. 101 of 1974 under O. 6, R. 17, 
C. P. C. for permitting the petitioner to 
amend the plaint by adding one more 
prayer in the suit, namely, a prayer for 
possession of a strip of land of a width 
of 3 links and a length of 1728 links along 
the northern border of S. No. 21. Conse- 
quential amendments were also desired 
to be introduced in the schedule attached 
to the plaint. 


4. The plaintiff's application for am- 
endment of the plaint was resisted by the 
defendant. It was pointed out that while 
the relief claimed in the suit as original- 
ly laid was for a mandatory injunction to 
restore the ridge to its original position, 
the proposed amendment introduced a 
claim for relief for recovery of possession 
of land over the entire length of the ridge, 
which was a wholly new claim. Accord- 
ing to the defendant, the proposed amend- 
ment tended to change the very character 
of the suit by introducing a new cause of 
action and a new claim for relief. 


5. The learned District Munsif upheld 
the defendant’s objection and dismissed 
the plaintiff's application for amendment. 
The plaintiff now comes before this court 
in revision, and pleads that the learned 
District Munsif ought to have permitted 
the amendment, in the exercise of his 
discretion. 


6- Order VI, C. P. C. deals with plead- 
ings generally. Rule 17 of that Order de- 
fines the powers of the Court in the 
matter of amendment of pleadings. This 
rule easily falls into two distinct parts, in 
terms of language as well as of subject- 
matter. The rule, by its first limb, confers 
a discretion om the court to permit any 
party to a suit to amend his pleadings in| 
such manner and on such terms as the 
court may deem just. The language of 
the rule, in this part, is that which the 
Legislature usually employs for confer- 
ring purely discretionary powers. The 
expression used is “the court may......... "i. 
The discretion as enacted in this part is, 
however, widely worded. The rule pro- 
vides that amendment of the pleadings 
may be permitted by the court at any 
Stage and in amy manner that the court 
may deem just. In granting the amend- 
ment, the court may put the parties on 
any terms that it may deem just. 

The second limb of R. 17 is, in terms, 
mandatory. Mark the use of the word 
‘shall’ in this part of the rule, which pro- 
vides that the court shall make or permit 
all amendments to the pleadings as may 
be necessary for the purpose of determin- 
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ing the real questions in controversy be- 
tween the parties. On the language of R. 17, 
as analysed above, it seems to me to be 
clear that once the court is satisfied that 
the amendment asked for the purposes of 
proposing or determining the real questions 
in controversy between the parties, there 
is really no discretion at all for the court 
in the matter, and such amendments must 
be granted as of course. But the rule it- 
self indicates very plainly that amend- 
ments of pleadings which may be found 
necessary for bringing out the real ques- 
tion in controversy are not the only kind 
of amendments which the Code contem- 
plates. There may be amendments of 
other sorts which parties might desire to 
make in their pleadings. Rule 17 recog- 
nises the scope for all these amendments 
of the other sort, and leaves them to be 
dealt with by the court at its absolute dis- 
eretion. The only indication in the rule 
as to how the court’s discretion is to be 
exercised is found in the use of the words 
‘in such manner and on such terms as 
may be just’. 

7. Although O. VI, R. 17, in terms, bears 
this two-fold interpretation ard analysis, 
one part of the rule containing a manda- 
tory provision and the other part a dis- 
cretionary power, reported cases have 
tended fo construe the provisions of the 
rule, as a whole, as conferring on the 
courts a mere discretion. However, in 
spelling out the discretion courts have 
allowed themselves a wide berth. Re- 
cent illustrations of how the courts have 
understood the scope of their power under 
this rule and how liberal they have tend- 
ed to become in exercising their discre- 
tion are to be found im Leach and Co. v. 
Jardine Skinner and Co., 1957 SCJ 313: 
(AIR 1957 SC 357); Pirgonda Patil v, 
Shidgonda Patil, 1957 SCJ 371: (AIR 1957 
SC 363). 

8 Mr. Lakshminarayana Reddi, ap- 
pearing for the defendant, contended be- 
‘fore me that the amendment asked for 
by the plaintif was rightly rejected by 
the trial court. To have allowed the am- 
endment, according to him, would have 
altered the complexion of the suit. I am, 
however, unable to accept this argument 
as providing the true test for refusing an 
amendment, under O., VI, R. 17. The case 
reported in Leach and Co. wv. Jardine 
Skinner and Co., 1957 SCJ 313: (AIR 1957 
SC 357) is itself an illustration to the con- 
trary. In that case, the plaintiffs sued 
the defendants for damages for conver- 
sion of some imported goods, which ac- 
cording to’ the plaintiffs’ pleadings, were 


s, 
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imported by the defendants for and on 
behalf of the plaintiffs. A learned single 
Judge of the Bombay High Court decreed 
the suit, accepting tke evidence adduced 
by the plaintiffs, and recording a finding 
to the effect that the defendants had act- 
ed in the suit transaction as agents of the 
plaintiffs. A Division Bench of the Bom- 
bay High Court, however, reversed this 
finding in appeal, holding that the claim 
for damages on the basis of conversion 
was misconceived. The plaintiffs there- 
upon appealed to the Supreme Court. 


At the hearing of the appeal, the Su- 
preme Court was apparently inclined to 
take the same view as the Division Bench 
of the Bombay High Court on the jural 
relationship between the parties. At that 
stage, the plaintiffs applied to the Su- 
preme Court for amendment of their 
pleadings, this time founding their claim 
for relief on a different basis, namely, 
that the defendants had committed a 
breach of contract as regular sellers of 
the imported goods to the plaintiffs. The 
court did so, all the while agreeing with 
the defendants’ contention that the am- 
endment to the plaint introduced quite a 
new .cause of action. The court explained 
the position by observing that the amend- 
ment sought for by the plaintiffs was not 
wholly foreign to the subject-matter of 
the suit, and, further, that the justice of 
the case required ‘shat the amendment 
should be granted, 


9. I derive from the above case the 
principle that amendment to the pleadings 
cannot be turned down by courts merely 
on the score that they introduce an in- 
consistent plea or a new cause of action. 
The true test is whether the amendment 
is foreign to the subject-matter of thej’ 
suit, and if not, whether it would be in 
the interest of justice to grant it. 


10. Mr. Lakshminarayana Reddi then 
pointed out an apparent incongruity in 
the plaintiffs asking for relief for posses- 
sion of a strip of land running contigu- 
ous to the present ridge without altering 
the original pleadings in the plaint, which 
was to the effect that the plaintiff had 
been in possession of the entirety of 
5. No. 21, to the south of the ridge for 
upwards of 60 years. According to the ' 
learned counsel, the two pleas cannot co- 
exist. It seems to ms, however, that this 
argument really touches the merits of the 
claim which is sought to be put forward 
in the proposed amendment. It cannot, 
in my view, be regarded as a pertinent 
objection to the grant of the amendment , 
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itself. How far the plaintiff would be in 
a position to succeed in the case which 
he now seeks to set up in the amendment 
would have to be decided at the trial. It 
cannot be raised as a contention at this 
stage for considering whether the amend- 
ment itself, such as it is, is or is not to be 
permitted. 

11. Mr. Lakshminarayana Reddi put 
forward another contention based on the 
plaintiffs original pleading that the par- 
ties were in possession of their respective 
lands for a period of 60 years. Learned 
counsel submitted that if, as the plaintiff 
alleged, the parties were in possession for 
such a long time of their respective lands, 
it would impliedly follow that the plain- 
tiffs amended claim for recovery of pos- 
session of a portion in the occupation of 
the defendant, would be barred by limita- 
tion. This contention also seems to me 
to be based on a misconception, Para. 5 
of the plaint makes mention of the cause 
of action for the suit as having arisen on 
9-7-1971. The plaintiff does not desire 
any amendment of this paragraph. This 
means that, according to the plaintiff, 
2-7-1971 mot only marks the date when 
the defendant had reduced the width of 
the ridge between his land and the plain- 
tiffs land, but that very date also marks 
the day on which, according to the plain- 
tiff, the defendant had trespassed into the 
plaintiffs land upto a width of 3 links on 
the northern border. 

On this reading of the cause of action 
paragraph, no question at all might arise 
of the relief for possession being ex facie 
time barred. Even otherwise, assuming 
that the amended prayer for possession 
would be barred by limitation, that would 
not really touch the discretion of the 
court, in the matter of permitting amend- 
ment of the plaint under O. VI, R. 17. 
Vide the observations of the Supreme 
Court in Leach and Co. v. Jardine Skinner 
and Co., 1957 SCJ 313, 320: (AIR 1957 SC 
357) and of the Privy Council in Charan- 
das v. Amir Khan, 39 Mad LJ 195: (AIR 
1921 SC 50), extracted and quoted by the 
Supreme Court at p. 320. Mr. Lakshmi- 
narayana Reddi cited before me the deci- 
sion of the Supreme Court in A. K. Gupta 
and Sons v. Damodar Valley Corporation, 
AIR 1967 SC 96, but the observations 
cited therefrom by the learned counsel do 
mot, in my opinion, strike a different 
note. Indeed, as far as my study goes, 
courts have seldom regarded the factor of 
limitation as a curb on their power to 
grant amendments to the pleadings. It is 
just another consideration, like any other, 
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to which: they may have proper regard, 
before making up their minds one way or 
the other in the matter of exercise of 
their discretion. 


12. I do not, therefore, see any valid 
objection against granting the plaintiff's 
amendments. All he asks for now is an 
additional relief by way of possession of 
a narrow strip of territory at the northern 
extremity of his land. This is not wholly 
alien to the relief for which he originally 
instituted the suit. It concerned, in the 
first instance, with the very same part of 
the suit land, although the pertinent re- 
lief then asked for was for a mandatory 
injunction to restore the northern ridge 
to its accustomed width. In a way, both 
under the original plaint and under the 
proposed amendment, the subject-matter 
of the controversy is the same, to wit, the 
border between the plaintiffs land and the 
defendant’s. In these events, to deny the 
plaintiff the amendment he now seeks is 
to drive him to a separate suit for pos- 
session. That would only involve the 
parties in a multiplicity of proceedings, 
instead of the solitary one in which they 
are at present engaged with reference to 
the suit land. 


13. The learned District Munsif had 
refused the amendment on the one and 
only ground that it would import into the 
Suit a new cause of action. There is no! 
doubt it does. That, however, can hard- 
ly be a ground for rejecting the amend-' 
ment, as I have endeavoured to show. 
both on the authorities and on the langu-; 
age of O. VI, R. 17. The decision of the, 
learned District Munsif is based on a mis- 
understanding of the true function of 
amendment of pleadings under our scheme 
of civil procedure and on a poor view of 
the scope of the court’s discretion in the 
matter. The result is that there has been 
a failure on his part to exercise the juris- 
diction vested in him under the law and 
not a mere error in its exercise, His 
order is, accordingly, set aside, and 
I. A: 101 of 1974 is allowed. He will 
grant adequate time to the plaintiff to 
carry out the amendment in the plaint. 
He will also grant leave to the defendant 
to file an additional written statement. 

14. In the result, the civil revision 
petition is allowed. No order as to costs. 


Revision petition allowed. 
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Animuthu, Appellant v. Gandhiammal 
and another, Respondents. 


Second Appeal No. 609 of 1974, D/- 
22-11-1976.* 

Hindu Adoptions and Maintenance Act 
(1956), Ss. 19 and 22 — Right of widow 
against her father-in-law whe is in pos- 
session of entirety of coparcenary pro- 
perties — Whether restricted to claim 
share of joint family properties as heir of 
deceased son or whether she can claim 
maintenance — Quantum of liability of 
father-in-law. 


Under S. 19 of the Act unless there is 
factually a partition and the widow had 
obtained a share in such partition, she is 
always entitled to claim maintenance 
subject to the conditions mentioned in the 
section. 


A combined reading of Ss. 19 and 22 
shows that when there is no factual ob- 
taining of a share in the coparcenary pro~ 
perty a widow could claim maintenance 
against the coparcenary property from 
her father-in-law. The quantum of liabi- 
lity of the father-in-law depends on his 
means to do so from any coparcenary 
property in his possession uncer the pro- 
viso to Cl. (1) of S. 19. Though her right 
to a share both in the separate and self 
acquired property as weil as the interest 
in the coparcenary property of her de- 
ceased husband is not liable to be divested 
on the ground of re-marriage, her right 
to maintenance under Ss. 19 and 22 will 


cease on such re-marriage. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1962 Mad 187 4 
AIR 1959 Andh Pra 590 4 


AIR 1959 Mad 100 (FB) 4 
AIR 1954 Mad 307: (1953) 2 Wad LJ 459 
4 


AIR 1944 Mad 401 4 


JUDGMENT:— The defendant is the ap- 
pellant. He had two sons by name Guru- 
Sami and Raghavan. There was mo parti- 
tion between the defendant and his sons 
and they constituted Mitakshara Joint 
Hindu family. Raghavan died sometime 
in 1960 leaving his widow the first plain- 
tiff and a minor son Ulaganathan who is 
the second plaintiff in this case. The 
plaintiffs filed a suit out of which this 
second appeal arises claiming past and 


*(Against decree of Dist. J., Ramanatha- 
puram in A- S. No. 250 of 1272). 
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future maintenance at the rate of Rs. 75 
per month. Both the courts below have 
concurrently held that the sum of Rs. 75 
claimed by them towards the maintenance 
was reasonable and accordingly the suit 
was decreed as prayed for. 


2. In this second appeal the learned 
counsel for the appellant contended that 
after the Hindu Succession Act, 1956 and 
the Hindu Adoptions and Maintenance 
Act, 1956 (hereinafter called the Act), the 
first plaintiff widow is entitled to claim a 
Share in the joint family properties a9 
heir of deceased Raghavan and that she 
is not entitled to claim any maintenance. 
On the other hanc it was contended by 
the learned counsel for the respondents 
that under S. 19 of the Act, the first 
plaintiff is entitled to be maintained after 
the death of her husband by her father- 
in-law the appellant and that, therefore, 
she is entitled to the decree for mainten-~ 
ance. 


3. It is admitted that there was no 
partition between the defendant and his 
two sons during the lifetime of Raghavan 
and that Raghavan died as a member of 
Mitakshara Hindu joint family. There is 
also no dispute that there was no parti- 
tion subsequent to the death of Raghavan 
and that the defendant-appellant is in 
possession of the entirety of the coparce- 
nary properties. Thus a substantial ques- 
tion of law arises as to the right of a 
widow to claim maintenance after the 
Tai of her husband from her father-in- 
aw. 


4. Prior to the Hindu Women’s Rights 
to Property Act, 1937 as amended in 1938 
(hereinafter called zhe 1937 Act), a widow 
who does not succeed to the estate of her 
husband as his heir was entitled to main- 
tenance out of her husband’s separate 
property as also out of the property in 
which he was a coparzener at the time of 
his death. This right was available to her 
against the entire ccparcenary property 
and not merely agsinst that portion of 
the property referable to the share of her 
deceased husband. Under the 1937 Act, 
when a Hindu governed by. Mitakshara 
school of law dies intestate leaving sepa- 
rate property his widow was entitled in 
such property the same share as a son. 
Similarly when a Hindu governed by 
Mitakshara school of Hindu law died 
having at the time of his death an inte- 
rest in Hindu joint family property his 
widow shall have in the property the 
same interest as the deceased himself had. 
Under Cl. (3) of 5. 3 af that Act any such 
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interest devolving on a Hindu widow shall 

be a limited interest known as a Hindu. 

woman’s estate, provided however, that 

She shall have the same right of claiming 
, partition as a male owner. It was held 

in a series of cases that the acquisition by 

the widow of the same interest as her 
deceased husband in the joint family does 
not itself disrupt the Mitakshara joint 
family and that she does not by operation 
of the Act become a coparcener; but con- 
tinues as before to be a member of the 
joint family It was also held in Rathna~ 
sabapathi v. Saraswathi, 1953-2 Mad LJ 

459: (AIR 1954 Mad 307) in Gajavalli 

Ammal v. Narayanaswami, AIR 1962 Mad 

187 and in Varahalamma v. Ammathalli, 

AIR 1959 Andh Pra 590, that the right to 

claim partition given to a widow under 

the 1937 Act does not negative her right 
fo claim maintenance, [t was held that 
“it is only an enabling right and she may 
ask for maintenance Instead of partition. 

But she cannot enforce both the rights 

simultaneously. In Sarojini Devi v. Sri 

Krishna, AIR 1944 Mad 401, it was fur- 

' ther held that the share she gets on parti- 
' tion is in lieu of maintenance and if she 
Can get a share in all the coparcenery pro- 
perty including agricultural lands, her 
right to maintenance would cease. The 
right of claiming partition conferred upon 
a widow under the Act was also held to 
be personal to her and it would come to 
an end on her death if no partition had 
taken place. (Vide Alamelu Ammal v, 
Chellammal, AIR 1959 Mad 100 (FB)). 
( 5. But under the Hindu Succession Act, 
‘1956, the widow had become a Class I 
heir in respect of the properties of her 
deceased husband and she takes her share 
absolutely and not as widow’s estate. 
Neither remarriage of the widow nor 
onversion to another religion will be 
the ground for divesting the estate in- 
erited by her from her husband. The 
state of her husband includes not only 
the separate or self acquired property of 
her husband but also his interest in the 
coparcenary property. 

6. It was, therefore, claimed by the 
earned counsel for the appellant that 
after the Hindu Succession Act the widow 
had become an heir to her husband’s pro- 
perties and takes her share absolutely and 
Not as widow’s estate as in 1937 Act. This 
akes all the difference in the right of 
he widow to claim maintenance and the 
ecisions under the 1937 Act which con- 
ceded a right to maintenance when she 
ad not in fact been given om partition a 
hare in thé coparcenary properties are 
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not applicable. On the other tand, 
learned Advocate General who at some 
stage appears for the respondents argued 
that we are concerned with the statutory 
provisions under the Act and under 5, 19 
of the Act unless there is factually a 
partition and the widow had obtained a 
decree in such partition, she is always 
entitled to claim maintenance subject to 
the conditions mentioned in S, 19. I think 
the learned Advocate General is well 
founded in kis contention, 

7. Under S. 22 (1) of the Act, the heirs 
of a deceased Hindu are bound to main- 
tain the dependants of the deceased 
out of the estate inherited by them from 
the deceased. With respect to the de- 
ceased husband his widow is a dependant 
under S. 21 (iii) of the Act. The heirs 
referred to in S. 22 (1) in such a case 
would be the heirs under S. 8 of the 
Hindu Succession Act, 1956, which ‘in- 
cludes the father of the deceased that is 
the father-in-law of the widow. The 
estate of the deceased in that seztion 
would include his separate and self ac- 
quired property as well as his interest in 
the coparcenary properties and S. 22 (1) 
is subject to the provisions of Cl. (2) of 
that section. That sub-clause provides 
that the dependent shall be entitled to 
maintenance from those who take the 
estate only when the dependant has not 
obtained by testamentary or intestate suc- 
cession any share in the estate of the de- 
ceased, Under S. 30 of the Hindu Succes- 
sion Act, a Hindu is not only entitled to 
dispose of by Will or other testamentary 
disposition his separate or self acquired 
property but also his undivided interest 
in the coparcenary property. H in exer- 
cise of this power her deceased husband 
had bequeathed all the properties in fa- 
vour of others and had disinherited the 
widow she as a dependant who has not 
obtained any share in the property of her 
deceased husband would be entitled under 
S. 22 to claim maintenance from those 
who take the estate. In the case of 
intestate succession also a dependant 
within the meaning of S. 21 might not 
get any share at all. Of course in the 
case -of a widow she will be entitled to a 
share under S. 8; but the definition of a 
dependant includes not only those who 
would be in the nature of heirs to the de- 
ceased but also some of them who could 
not claim to be the heir of the dec2ased 
under any of the provisions of the Hindu 
Succession Act. For example, the depen- 
dants referred to in S. 21, Cls. (8) and (9) 
are not legal heirs of the deceased and as. 
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such they would mot get any share in the 
estate of the deceased under the Hindu 
Succession Act: but they will be entitled 
to be maintained under S. 22 by those 
who take the share. It is because of this, 
in my opinion, ander S. 22(2) it was 
provided that only where a dependant has 
not obtained by testamentary or intestate 
succession any share in the estate of the 
deceased the dependant shall be entitled 
to maintenance from tbose who take the 
estate. Section 19, according to the 
learned Advocate General, is the provi- 
sion relating tc the right of a Hindu 
widow to claim maintenance from her 
father-in-law. It might be thai even 
under S. 22, as a perSon who had taken 
the estate of hez deceased husband the 
father-in-law might be liable to maintain 
her: but the Hability under that section 
is only to the extent of the value of the 
share or part of the estate taken by him, 
that is, to the extent of the share of his 
deceased son which had come into his 
possession. But under S. 19 a larger 
right to the widow ag against her father- 

in-law is provided, subject to the condi- 
tion that the daughter-in-law has not ob- 
tained any share in the coparcenary pro~- 
perty the right to maintenance is enforce- 
able against the father-in-law against the 
entirety of the coparcenary property in 
his possession and not merely to the ex- 
tent of the interest of her husband in the 
coparcenary property Clause (2) of Sec- 
tion 19 shows two conditions orecederit 
for the liability of the father-in-law to 
maintain his widowed daughter-in-law {1) 
his means to pay from any coparcenary 
property in his possession out of which 
the daughter-in-law has not obtained any 
share, and (2) the widow remains un- 
married. In other words, in either of the 
events of the remarriage or the daughter- 
in-law factually obtaining a share in the 
coparcenary properties on a partition the 
liability of the father-in-law shall cease. 
So long as there is no such partition and 
the widow does not remarry the obliga< 
tion subsists. 

8. It only remains to consider the 
effect of proviso to S. 19 (1). Under the 
proviso, to the extent she is unable to 
maintain herself out of her own earnings 
or properties or from the estate of her 
husband, her father or motker or son or 
daughter, the father-in-law is liable to 
maintain her. The reference in this pro- 
viso to obtain maintenance from the estate 
of her husband or her father or mother 
or son or daughter is a reference to main- 
tenance provided to her under S. 22. Thus 
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her earning or awning property or ob-/ 
taining maintenance under S. 22 has to 
be taken into account in fixing the quan- 
tum of liability of the father-in-law under 
S., 19. This is further conditioned under} 
Cl. 2 on the means of the father-in-law 
to bay maintenance to widowed daughter- 
in-law from any caparcenary property in 
his possession out of which the daughter- 
in-law has nol obtained any share. A 
combined reading of these provisions, 
therefore, shows that when there is no 
factual] obtaining of a share in the copar- 
cenary property a widow could claim 
maintenance against the coparcenary pro- 
perty from her father-in-law. The quan- 
tum of liability of the father-in-law de- 
pends on his meens to do so from any 
coparcenary property in his ‘possession’ 
under the proviso to Cl (1) of S. 19. 
Though her right to a share both im the 
separate and selt-acquired property as 
well as the interest in the coparcenary 
property of her deceased husband is not 
Hable to be divested on the ground of 
remarriage, her right to maintenance 
under Ss. 19 and 22 will cease on such 
remarriage. We have, therefore, to 
answer the question in favour of the 
widow in respect of her claim for main- 
tenance against her father-in-law, 


9. So far ag the maintenance payable 
fo the minor son is concerned the defen- 
dant did not seem to have disputed his 
liability both in the trial court and the 
lower appellate ccurt and, therefore, the 
courts below have not dealt with this , 
question and the suit was decreed simply} 
giving maintenance for the son also. In 
these circumstances the appellant should4 
not be permitted to argue that question | 
in this second appeal. In the result, the 
second appeal fails and it is dismissed; | 
No costs. No leave. i 
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Mrs. Hayara Bai, Plaintiff v. Mahanani 
Adami Sait ete., Defendants. 
C. S. No. 60 of 1975, D/- 5-11-1976. 
(A) Mahomedan Law — Gift — Con- 
struction. ~ 


Iz the document in Te creates only a 
life estate, there is no warrant to con- 
strue the same as one creating an abso-~ 
lute estate with a condition against aliena- 
———— NT TA TH HH NP tO e Hera, 
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tion, on the theory that life-estates by 
way of gift are unknown to Mahomedan 
Law. If such theory holds good, under a 
document creating a life-estate the donee 
would get nothing and not an absolute 
estate. (Case law discussed). (Para 9) 

(B) Mabomedan Law — Gift — Con- 
struction — Creation of life estate — 
Condition against alienation — It would 
take effect out of the usufruct — li can- 
not be construed as an absolute gift of the 
corpus with an invalid condition against 


alienation. (Para 10) 
Cases Referred: Chronological Paras 
ILR (1955) 2 Cal 109 7 
AIR 1948 PC 134: 75 Ind App 62 6 


AIR 1929 PC 149: 56 Ind App 213 5,8,9 
(1892) 19 Ind App 170:ILR 17 Bom 1 
(PC) 4 
(1885) 12 Ind App 91: ILR 11 Cal 594 (PC) 
f 4 


(1862) 17 Suth WR 525 (PC) 4 

S. M. Amjad Nainar, for Plaintiff. M. A. 
Sattar Sayeed, Amicus Curie, for Defen- 
dants. 


ORDER::— In this originating summons 
the question is about the interpreta- 
tion of a particular clause in a settle- 
ment deed. The first defendant who is 

the brother of the plaintiff executed the 
settlement deed dated 1-6-1963 in favour 
of the plaintiff. Three items of proper- 
ties are dealt with in the settlement deed. 
In items 1 and 2 the plaintiff had a 1/38rd 
' share in her own right. The first defend- 
' ant had the remaining 2/8rd share. The 
\whole of item 3 belonged to the first de- 
fendant. Under the settlement deed, the 
first defendant: gifted his 2/8rd share in 
items 1 and 2 and the whole of item 3 to 
the plaintiff and her children, The re- 
levant clause which requires interpreta- 
tion is in the following terms: 

' "That in consideration of the premises 
he settlor hereby settles and transfers: to 
he settlee for her life without any right 
of alienation and thereafter on her chil- 
dren both male and female absolutely the 
properties mentioned .in the schedule 
hereto and that the settlor has put the 
settlee in possession of the said properties 
and the settlee shall possess and enjoy 
the said properties free from the claims 
of the settlor or any person or persons 
laiming under him.” 

Defendants 2 to 9 are the children of the 
laintiff among whom the last two were 
orn after the execution of the above 
settlement deed. 

2. According to the plaintiff, the 
clause in the settlement deed should be 


; 


| 


Te T 
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interpreted as an absolute gift of the pro- 
perties to her but with a condition not to 


alienate the same, and that the condi- 
tion is invalid. 
3. The contention of Mr. Amjad 


Nainar learned counsel for the plaintiff 
is that the gift of life-estate is unknown 
to Mahomedan Law, that if under a docu- 
ment of gift life-estate is sought to be 
created it must be construed as a gift and 
a condition, which condition is invalid 
and that the gift which is mentioned as 
of a life-estate operates as an absolute 
gift. This contention is not acceptable. 

4. Certain observations of the Privy 
Council in three cases resulted in some 
Courts holding that in every case of gift 
of life-estate it must be deemed that 
there was a gift and a condition and that 
the condition being invalid the gift opera- 
tes as an absolute gift. In Mt. Humeeda 
v. Mt. Budlun and the Government (1862) 
17 Suth WR 525 (PC) the Privy Council 
observed that the creation of a life-estate 
did not seem to be consistent with Moho- 
medan usage. However, it may be noted 
that even in this decision the Privy 
Council did not hold that under Maho- 
medan Law life-estate can never be creat- 
ed. All that Their Lordships of the Privy 
Council stated was that creation of life- 
estate did not seem to be consistent with 
Mahomedan usage and therefore there 
ought to be very clear proof if the Court 
were to hold that such life-estate had 
been created. In Abdul Gafur v. Neza- 
mudin (1892) 19-Ind App 170 (PC) also it 
was observed that “life-rents’. which is 
a kind of estate does not appear to be 
known to Mohomedan Law. In Abdul 
Wahid Khan v. Mt. Nuran Bibi (1885) 12. 
Ind App 91, (PC) it was observed by the 
Privy Council that Mohamedan Law does 
not recognise vested estates in remainder. 

5. It is on the basis of the above ob- 
servations of the Privy Council, it has 
been contended that if what is purported 
to be gifted is a life estate it must be 
deemed to be a gift with a condition and 
that the condition being invalid, the gift 
must be taken to be an absolute one. But 
that is mot correct. In Amjad Khan v. 
Ashraf Khan, (1929) 56 Ind App 213: (AIR 
1929 PC 149) the Privy Council had to 
deal with a case where the donor gave 
his wife a 1/3rd share of his property 
With power of alienation and gave the 
rest (2/3rd share) for her life-time. The 


gift deed further stated that after 
the death of the donee the entire 
property shall revert to the donor’s 
d collaterals. , (The donee had not ex- 
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ercised the power of alienation in 
respect of the 1/3rd share) After the 
donee’s death her heirs claimed the pro- 
perty as against the donor's collaterals. 
The Privy Council negatived the claim of 
the donee’s heir in respect of the entire 
property. including the 1/3ri share over 
which the donee had been piven power to 
alienate. Even in respect of the 1/3rd 
Share it was held that only a life-estate 
had been created. As the gift dead stated 
that after the death of the donee the pro- 
perty (including the 1/3rd share) should 
revert to the donor’s collaterals, the gift 
was obviously of a life-estate though the 
donee had been given a power of aliena- 
tion in respect of a 1/3rd share which 
she did not exercise. If th2 contention 
that ‘whenever there is a gift of life- 
estate it must be deemed as a gift with 
a condition {as gift of life-estate is un- 
known to Mohomaden Law) and that the 
condition being invalid the gift must be 
held to be an absolute one is correct, then 
in the above case, tke Privy Council 
ought to have upheld “he claim of the 
donee’s hairs to the entire property. It 
had been contended in that case that a 
life-estate could not ba created by gift. 
Their Lordships of the Privy Council did 
not express any opinion regarding the 
same, but stated that if that contention is 
right it would in no way help the donee’s 
heirs, because it would only mean that 
the donee took nothing by the gift. 

6. In Nawazish Ali Khan v. Ali Raza 
Khan, 75 Ind App 62 : (AIR 1948 PC 134), 
the Privy Council has held that when a 
life-estate is created under < Mchomedan 
hiba it would take effect out of the usu- 
fruct. Even though the case was a Shia 
case, their Lordships of the Privy Coun- 
cil stated that the above principle would 
be applicable to all cases of Mahomedan 
Law. It has been pointed out in that case 
that if on a true construction of the gift 
deed, the gift is of the corpus, then any 
condition which derogates from absolute 
dominion over the subject of the gift will 
be rejected as repugnant, but if upon con- 
struction the gift is held to be one of a 

_ limited interest, the gift cam take effect 
out of the usufruct, leaving the ownership 
of the corpus unaffected except to the ex- 
tent to which its enjoyment is postponed 
for the duration of the limited interest. 


_ 7%. A Division Bench of fhe Calcutta 
High Court has reviewed the case law on 
this point in Anjuman Ara Begum v- 
Nawab Asif Kader Sir Syed Wasif Ali 
Meerza, ILR (1955) 2 Cal 103, and point- 
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ed out that nowhere it was held that life- 
grants are necessarily invalid in Maho- 
medan Law or tha: such grants are wholly 
unknown in that system of jurisprudence 
and they automatically enlarge into ab-, 
solute grants. They observe at page 123: ~ 
“Limited interests—short of complete 
ownership—may also be created but not 
in the form of a gift of the ‘corpus’ sub- 
ject to a condition affecting the same— 
‘the thing’ or ‘the substance’, Amy such 
interest—whether limited ‘in point of 
quality or in point of duration’—is, in 
Mahomedan Law different from the ‘cor- 
pus’ and takes effect out of the ‘usufruct’.” 


8. Mr. Amjad Nainar referred te 
pages 46 and 47 of Mulla’s Principles of 
Mahomedan Law, Sixteenth Edition. But 
a careful perusal of the same would show 
that the Author is not supporting the, 
contention put forward by the learned 
counsel. After referring to the other’ de- 
cisions, the case reported in Amjad Khan 
v. Ashraf Khan, (1929) 56 Ind App 213 : 
(AIR 1929 PC 149) is dealt with. Then 
in the last paragraph at page 47, the au- 
thor referring to the above case of the 
Privy Council says that the said decision 
cannot be said to be proceeding upon the 
ground that the case was not one of hiba 
pure and simple, It is further pointed out 
that the said decision is a direct authority 
against regarding a life interest as en- 
larged by the doctrine which invalidates | 
a condition restrictive of a gift, and that 
the decision contra in a Bombay case 
should be deemed to have been overrul-} 
ed by the Privy Council. l 


$. In the present case there can be no. 
doubt that the donor intended to give 
only a life-interest to the plaintiff. In 
the preamble of the gift deed the word! 
‘absolute’ is used but it must be remem-.' 
bered that the deed is not in favour of 
the plaintiff only. It is in favour of her 
children also, on whom absolute rights ar 
conferred. The fect that the preamble 
does not mention the children would not 
make any difference. The operative 
clause extracted above is quite clear to’ 
show that only life interest is given to 
the plaintiff, while the children are given 
absolute right. I wonder how the docu- 
ment can be construed as conferring an 
absolute interest on the plaintiff with a 
condition against alienation. If under 
Mohomedan Law life-estate cannot be 
created by gift (as contended on behalf 
of the plaintiff), then in this case it must 
be held that the plaintiff got nothing 
under the document, as pointed by the 
y 
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Privy Council in Amjad Khan -v. Ashraf 
Khan, (AIR 1929 PC 149) referred 
above. If the document in terms creates 


only a life estate, there is no warrant to 
construe the same as one creating an ab- 
solute estate with a condition against 
alienation, on the theory that life-estates 
by way of gift are unknown to 
Mohomedan Law. If such theory holds 
good, under a document creating a life- 
estate the donee would get nothing and 
not an absolute estate. 


10. It should be taken to be settled 
law that if in a Mohomedan gift, life- 
estate is created, it would take effect out 
of the usufruct. Therefore, in the pre- 
sent case the plaintiff having been grant- 
ed only a life-estate it takes effect out of 
the usufruct, It cannot be construed as 
an absolute gift of the corpus with an in- 
valid condition attached to it. The.ques- 
tion is answered against the plaintiff. The 
suit therefore fails and is dismissed. 

11. I place on record my appreciation 
of the assistance rendered by Mr. M. A. 
Sattar Sayeed as Amicus Curiae in this 
case. 

Suit dissmissed 
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RAMAPRASADA RAO AND RATNAVEL 
PANDIAN, JJ. 

Madras Steelware Industry, Madras, 
Appellant v. Joint Chief Controller of Im- 
ports and Exports, Madras and others, 

Respondents. 


Writ Appeal No. 7 of 1976, D/- 25-10- 
1976.* 

(A) Imports and Exports Control Act 
(1947), S. 3 — Release order made by 
mistaken belief 


fied — Authority can correct its mistake 
— Doctrine of equitable estoppel does 
not apply. (Evidence Act (1872), S. 115). 

The doctrine of equitable estoppel in 
so far as it affects the executive has to a 
considerable extent been excluded. Further 
the power exercised by the licensing au- 
thority does not slope from statute, but 
from an accredited policy which in turn 
has impact upon national economy. From 
time to time policies are laid down by 
the executive and it is the executive alone 
AE RUUD ORES cE NEN NE ERO ep A 


*(Agaimst Judgment of Balasubrahman- 
yam J. reported in AIR 1976 Mad 376). 
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that can lay down such policies and it is 
for the judiciary normally to accept such 
policies, unless it affects certain rights 
which are justiciable. AIR 1976 Mad 
376, Affirmed. (Para 6) 


(B) Imports and Exports Control Act 
(1947), S. 3 — Constitution of India 
Art. 226 — Joint Controller issuing re- 
lease order in favour of petitioner without 
cancelling Cols. 7 and 9 — He has power 
to withhold it from issuing in final form 
— Mandamus cannot issue, rm 


Writs of mandamus which are of a high 
prerogative nature, are not issued by the 
mere asking for it. But it is left to the 
discretion of the Courts which are called 
upon to exercise their extraordinary juris- 
diction in the issuance of such writs and 
if the court finds that by such exercise 
of discretion, there will be some imbalance 
resulting in the violation of an accredited 
import trade policy or such other policies 
set by the executive, then the court is 
not to encourage such issuance merely on 
facts which prima facie are attractive 
and appealable. He cannot ask the au- 
thority to do a thing which that authority 
admits that it would be beyond his power 
to do so and that what he did earlier 
which provoked the petitioner to seek for 
such enforcement of that order, was based 
on a mistaken appreciation of facts. AIR 
1976 Mad 376, Affirmed. 

(Paras 5, 9) 

K. Krishnamurthi, for Appellant: S. M. 
Ali Mohamed, for Respondents. 

RAMAPRASADA RAO, J.:— The ap- 
pellant was the writ petitioner in W. P. 
No. 993 of 1975 on the file of the court. 
He sought for a Writ of Mandamus direct- 
ing the Joint Chief Controller of Imports 
and Exports Madras, to give back to him 
the release order No. P/S/R/M/933304/33- 
34 dated 30-3-1974, with the due cancella- 
tion of columns 7 and 9 in the release 
order, 

2. The relevant facts are as follows: 
The petitioner is engaged in a Small In- 
dustry since 1971. He, for the purpose of 
manufacturing hospital and surgical in- 
struments and dairy and chemical instru- 


ments. used to obtain licences for 
the import of raw materials from 
the appropriate licensing authorities. 


But in view of the channellisation of such 
imports through the Minerals and Metals 
Trading Corporation the import policy, 
was Changed and the result was that the 
petitioner could only obtain what is known 
as a release order in lieu of the licence 
for import. There was no difficulty up- 
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to the period 1970-71. But for the sub- 
sequent period, to wit. 1971-72, and 
thereafter the petitioner coulj obtain re- 
lease orders superimposed by certain con- 
ditions. The licensing authority issued 
the release order for -the periods 1971-72 
stating that under the column 7 in the 
Said order that the urut must procuce the 
S. 5. I Certificate to show their existence 
and under column 9 calling the unit to 
produce the Jncome-tax verification certi- 
ficate. Though the release order was is- 
sued on 30-3-1974, the petitioner could 
not submit the necessary certificate fill 
24-1-1975. After due submission of the 
said certificate, he called upon the 
first respondent to issue to him a_ clean 
release order cancelling the conditions im- 
posed so that he could take delivery of 
the raw materials from the second res- 
pondent which by then was ready and 
willing to issue a sale note ta enable the 
petitioner to take delivery of the raw 
materials. The petitioner could not get 
a clean release order in spite of his re- 
quest to the first respondent. Hence this 
application for the issue of -the appro- 
priate writ of mandamus under Art. 226 
of the Constitution of India. 

3. The primary contention of the first 
respondent is that in accordance with the 
policy laid down in what is known as 
‘Red Book’ the release order ought not 
to have been issued without a prior as- 
certainment as to the possession of a 
machinery by the Unit during the licens- 
ing period 1971-72. According to the 
first respondent. it was found that most 
of the machines of the petitioner have 
been acquired only after the licensing 
period and in August 1973, and therefore 
the petitioner was not entitled to any re- 
lease order at all as claimed by him fer 
the period 1971-72. It was in those 
circumstances that it is stated that the 
release order was erroneously issued by 
the first respondent without prior veri- 
fication and as the issuance of such a 
certificate would contravene the express 
provisions of the ‘Red Book’ under which 
only the first respondent acts, a writ of 
Mandamus cannot issue. Further the case 
of the first respondent is that -f the peti~ 
tioner is allowed to operate upon the re- 
lease order which was issued inadvertent- 
ly it would cause irreparable loss to 
them. l 

4. The learned single Judge, in a very 
detailed order regarding the import trade 
control policy and having viewed the sub- 
ject matter in the light of the disclosed 
facts, held that the petitioner was not en- 


A.I. R. 


titled to the extraordinary writ of Man- 
damus. It is as against this order that 
the present appeal has been filed. 

5. It is an established theory in law 
that Writs of Mandamus which are of a 
high prerogative nature, are not issued by 
the mere asking for it. But it is left to 
the discretion of the courts which are call- 
ed upon to exercise their extraordinary 
jurisdiction in the issuance of such writs 
and if the court finds that by such ex- 
ercise of discretion, there will be some 
imbalance resulting in the violation of 
an accredited import trade policy or such 
other policies set by the executive. then 
the court is not to encourage 
Suance merely on facts which prima facie 
are attractive and appealable. It is com- 
mon ground that two conditions were im- 
posed by the first respondent when he is- 
Sued the release order. The first res- 
pondent discovered that when he issued 
the said order, there was no strict veri- 
fication of the essential requirements 
which should precede the issue of such 
an order. The argument js, however, bas- 
ed on equitable estopvel. The doctrine of 
equitable estoppel in so far as it affects 
the executive has to a consideranle ex- 
tent. been excluded ar.d the learned Judge 
therefore was right in having negatived 
the contention that after the release order 
was issued by the first respondent in the 
manner stated supra, he cannot wriggle 
out of it but to carry it through in spite 
of the discovery of some material by him 
that the very issuance of such a release 
order was based on misapprehension and 
unverified facts. 

6. The next vontention before the 
learned single Judge was that in the ab- 
sence of a power conferred on the licens- 
ing authority to correct a mistake com- 
mitted by it, even conceding for argu- 


ment sake that such a mistake resulted in ` 


the passing of the order, the authority 
cannot sto motu or otherwise, correct its 


mistake, There is ¢ Zallacy in this con- 
tention. The power exercised by the 
licensing authority does not slope from 


statute, but from an accredited policy 
which in turn has impact upon national 
economy. From time to time policies are 
laid down by the executive and it is the 
executive alone can lay down such poli- 
cies and it is for the judiciary normally 
to accept such policies, unless it affects 
certain rights which are justiciable. 

7. The general argument of the Counsel 
for the appellant that the licensing au- 
thority cannot be said to derive the power 
of correcting its mistake from any known 


such = is-}. 


— 
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provision of law and therefore cannot 
eorrect it, was rightly rejected by the 
single Judge. 

8. The entire concept has to be view- 
ed and high-lighted by the policies laid 
down. In this case, paragraph 292 of the 
Import Trade Control, Handbook of Rules 
and Procedure, 1974-75 is the appropriate 
paragraph which touches upon the subject 
in question. On a reading of the release 
order, it cannot be said that it is final and 
workable. The only point that was press- 
ed before us is that there is no ambiguity 
in the said order and therefore it is ex- 
ecutable. We are, however, afraid that 
the order of the Joint Chief Controller 
which is admittedly subject to certain 
conditions, cannot be said to be an order 
which is executable. The learned Judge 
was therefore right when he said that it 
was an inchoate or a tentative order. 
Certain conditions were imposed and the 
petitioner was confronted with the fact 
that on the date of the issuance of the 
release order, he could not have fulfilled 
at least one of those conditions, namely, 
the installation of the machinery, etc. 
Now the petitioner’s case is that he pro- 
duced evidence about it after the lapse of 
the licensing period. It is at this juncture 
that the question comes whether the in- 
advertent omission on the part of the 
first respondent in having issued a release 
order without proper verification of merits 
can be corrected by him or not. We have 
aiready expressed that the doctrine of 
permissive estoppel in the matters con- 
cerning the executive is normally ex- 
cluded, that the power to issue such re- 
lease orders depends upon the policy laid 
down from time to time by the State and 
that if such a release order issued runs 
counter to the spirit and letter of such a 
policy, then it cannot be said that the au- 
thority which issued that order has no 
power to correct it. The learned Judge 
therefore accepted the averments made by 
the first respondent that it was by mis- 
take that the release order was issued. 


9. If on a total appreciation of the 
relevant facts it is found that the peti- 
tioner did mot have a right much less an 
enforceable right, for the enforcement of 
which he can invoke the ‘extraordinary 
Jurisdiction of the High Court, under 
Art. 226 of the Constitution, them it is 
easy to comprehend that the request for 
the issue of a writ of mandamus is a 
misconceived remedy. He cannot ask an 
authority to do a thing which that au- 
thority admits that it would be beyond 
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his power to do so and that what he did 
earlier which provoked the petitioner to 
seek for such enforcement of that order, 
was based on a mistaken appreciation of 
facts. 

10: As there is no justiciable or enfor- 
ceable right vested in the petitioner and 
as this can only be the foundation to ask 
for a writ of Mandamus, -the learned 
single Judge rightly held that the peti- 
tioner cannot ask for a writ of Mandamus 
and dismissed the writ petition, The ap- 
peal also therefore fails and is dismissed. 
No costs, 

Appeal dismissed 
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S. S. Khader Mohammed Rowther & 


Co., Petitioner y. G. 5. Sundaram and 
Bros., Respondents. ; 
C. R. P. No. 2288 of 1976, D/- 21-10- 


1976.* 

Tamil Nadu Buildings (Lease and 
Rent Control) Act (18 of 1960) (as Am- 
ended by Act 23 of 1973), S. 10 — Evic- 
tion suit — Common judgment on matters 
which are totally distinct and separable 
—- Whether challenge in appeal to part 
of judgment on one of the matters only 
bars subsequent challenge with respect te 
remaining matters in another appeal. 
(Civil P. C. (1908), S. 11 — Res judicata). 

There was an order setting the tenant 
ex parte and consequent upon it there was 
an order of eviction passed against the 
tenant in the same judgment of the Rent 
Controller. The tenant challenged the 
order setting him ex parte only, but failed 
in appeal. Then the tenant challenged 
in another appeal, the ultimate order of 
eviction. 

Held, when common issues are tried 
and a common judgment rendered thereon 
and if the party affected files an appeal 
only as regards one phase of that com- 
mon judgment and does not attack the 
other part of it, then he cannot at a later 
stage, having failed in his first attempt, 
file another appeal challenging the un- 
touched part of the judgment the cor- 
rectness of which he did not want to 
canvass before, This is, however, a very 
different matter when a common judg- 
ment deals with two independent sub=- 


*(Against order of 3rd Judge, Sm. C€. C, 
Madras in H. R. A. 79 of 1976). 
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ject-matters, An application-to set aside 
the ex parte decree was one part of the 
main order which was part of the com- 
mon judgment. The other part of the com- 
mon judgment consisted of an order of the 
same Rent Controller in which relying 
upon the fact that there was no re- 
presentation on the side of the tenant, he 
passed an order of eviction. These two 
subject-matters are obviously distinct, se- 
parable and independent. ‘Therefore any 
proceeding taken by the tenant question- 
ing the separable part of the judgment in 
which ultimately he failed cannot bar 
him from filing or having recourse to 
such an available remedy In law against 
the other portion of the common judg- 
ment which was not the subject-matter 
of the earlier proceeding. AIR 1937 Mad 
922 Followed. (Para 2) 
Cases Referred: Chronological Paras 
ATR 1937 Mad 922 

S. Govind Swaminathan, for R. Hari- 
kesavan, for Petitioner; T, R. Venkatesan, 
for Respondents, 

ORDER.:— The Rent Control appellate 
authority has misconceived the entire 
situation. ‘There was an order setting 
the tenant ex parte and consequent upon it 
there was an order of eviction passed 
against him in a proceeding initiated by 
the landlora under Act 18 of 1960. Un- 
fortunately the Rent Controller clubb~ 
ed both these orders. The tenant took up 
the matter whereby he was set ex parte 
to the appellate court and there he was 
not successful. A further attempt to 
bring it up to the High Court in revi» 
Sion also failed. Thereafter or probably 
contemporanecusly the tenant filed an ap- 
peal against the ultimate order of evic- 
tion. When this came up for hearing and 
which was after the above processes were 
exhausted and after the High Court re- 
fused to interfere in the matter to set 
aside the ex parte order, the appellate 
court held that such an appeal was not 
maintainable. It held so on the ground 
that it would lead to multiplicity of pro~ 
ceedings, The appellate Judge was of 
the view that the tenant having availed 
himself of the opportunity fn filing an ap- 
peal against the order of dismissal of the 
miscellaneous petition, no further appeal 
on the substantive order was maintain- 
able and hence dismissed the appeal. It 
is against this the present revision is filed. 

2. No doubt, there is always bound to be 
confusion, when common judgments are 
rendered on matters which are totally dis- 
tinct and separable. ` It is equally funda- 


mental that when common issues are trie . 


{Prs, 1-2]. Rowther & Co. v. G. S. Sundaram & Bros. 


thereon and if the party. affected files an 
appeal only as regards one phase of that 
common judgment ard does not attack 
the other part of it, then he cannot at a 
later stage having failed in his first at- 
tempt file another appeal challenging the 
untouched part of the affected judgment, 
the correctness of which he did not want 
to canvass before. This jis however a 
very different matter when a common 
judgment deals with two independent sub- 
ject matters, An application to set aside an 
ex parte decree is one part of the main 
order which was part of the common judg- 
ment, Then the other part of the com- 
mon judgment consists of an order of the 
same rent Controller in which, relying 
upon the fact that there was no repre- 
sentation on the side of the tenant, he 
passed an order of eviction. These two 
subject matters are obviously distinct, 
separable and independent. Therefore any 
proceeding taken by the tenant questioning 
the separable part of the common judg- 
ment in which ultimately he failed cannot 
bar him from filing or having recourse to 
such an available remedy in law against 
the other portion of the common judg- 
ment which was not the subject matter 
of the earlier proceeding. Either on the 
ground of res judicata or on the ground 
of estoppel, the landlord in the instant 
Case can say that the appeal filed by the 
tenant against that distinct part of the 
common judgment which has not been 
agitated or canvassed earlier is not main- 
tainable in law. A Division Bench of our 
court, under similar circumstances, held 
that such an appeal is maintainable though 
of course the appellate Judge would have 
jurisdiction to consider whether there is 
any equity on the part of the appellant 
or any merits in his representation that 
he had sufficient cause for having ab- 
sented himself earlier—Vide Peer Ammal 
v. Nallusami Pillai, 1937-2 Mad LJ 666: 
(AIR 1937 Mad 922). To say that an appeal 
is not maintainable is one thing and to 
Say that the appeal has no merits is an= 
other. The court below is expected to 
deal with the merits and pass an order 
but ought not to have said that the ap- 
peal is not maintainable. In that view an 
error of jurisdiction has taken place. The 
Civil Revision Petition is allowed. There 
will be no order as to costs. The appellate 
Judge will take up the appeal in De- 
cember 1976 and complete the hearing by 
the end of that month. 

Petition allowed, 


‘ 
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RAMAPRASADA RAO AND 
RATNAVEL PANDIAN, JJ. 


V. Srinivasa Pillai, Appellant v. Agent 
of Life Insurance Corporation of India, 
Madras and another, Respondents. 


Appeal No. 43 of 1970 (Ð, D/- 31-8- 
1976.* 

(A) Contract Act (1872), Ss. 18, 17, 23 
— Contract of insurance — Duty of in- 
sured — Information within special know- 
ledge of insured — Departure from truth 
— Effect. 


It is norrnal to expect in a contract of 
insurance-utmost good faith, that is the 
insured is expected to answer various 
queries and takes upon himself the res- 
ponsibility to give true and faithful in- 
formation about himself and naturally he 

‘must be prompt and honest in answering 
such questions and making such dis- 
closures. If the insured has knowledge 
of a fact which others cannot ordinarily 
have, then he should not indulge himself 
in suppressio veri suggestio falsi by 
making a suggestion which is false or 
suppressing a matter which is true. Fea- 
tures of contract of insurance pointed. 

(Paras 6, 11) 


If in the information given either in 
answer to a question or in a declaration 
which the insured has to file or in the 
matter of furnishing of details which are 
within the sole knowledge of the insured, 
there is a departure from truth and that 
is discovered by the Corporation, then it 
would be very difficult for the insured to 
sustain the claim on a priori considera- 

‘tions of bona fide belief and want of 
knowledge. AIR 1962 SC 814, Foll. 
(Paras 9, 11) 


The proposals of ladies would not be 
,accepted if she last delivered a child 
‘within six months prior to the date of 
| proposal. The primary information of 

the birth of a child is within the exclu- 
sive knowledge of the parents and when 
that is not correctly given at the appro- 
; priate time in the relevant form there is 
'a deliberate omission amd a conscious 
avoidance of duty on the part of the in- 
sured. AIR 1959 Pat 102, AIR 1960 Mad 
484 and AIR 1965 Mad 357, Foll. 


j (Paras 15, 16, 18) 
(E) Insurance Act (1938), Pre. — Life 
Insurance — Contract of insurance im- 





*(Against decree of 2nd Addl. Dist. J. 
Pondicherry in O. S. No. 6 of 1969). 
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volving married lady when not accept- 
able. (Contract Act (1872), S. 7). 

In case of life insurance when a married 
ady is involved in a contract of insurance 
it is always necessary that the policy 
should be a joint policy in the sense that 
both the husband and wife should join 
together unless otherwise exempted by 
the corporation. One peculiar feature of 
a policy in which a married lady is in- 
volved is that the Corporation does not 
accept the insurance policy if the lady 
concerned is either pregnant or if she has 
delivered a child within six months prior 
to the date of the proposal. 


(Para 7) 

Cases Referred: Chronological Paras 
AIR 1965 Mad 357: (1964) 2 Mad LJ 212 
~8, 20 

AIR 1962 SC 814 10 
AIR 1960 Mad 484 17 
AIR 1959 Pat 102 16 


RAMAPRASADA RAO, J.:— The wun- 
successful plaintiff in O. S. No. 6/89 on 
the file of the Second Additional District 
Judge, Pondicherry, is the appellant. A 
policy of insurance Ex. A-4 was accepted 
by the Life Insurance Corporation of 
India (hereinafter called the Corporation) 
under the following circumstances: The 
plaintiff and his wife late Ranganayagi 
took out a joint life endowment assurance 
Policy for Rs. 25,000 and paid the pre- 
mium for the first quarter and obtained 
a receipt on 31-12-1959. Ranganayagi 
however died a few days later, to wit, on 
17-1-1960. On information abou- the 
death, the Corporation made certain in- 
vestigations and found that the policy 
has to be repudiated since certain mate- 
rial facts which the insured have to fur- 
Nish were not given and certain other re- 
presentations which were peculiarly 
within the personal knowledge cf the 
Insured were incorrectly stated, The 
Corporation would also take up the posi- 
tion that Ranganayagi who was suffering 
from. tuberculosis suppressed the fact and 
that she deliberately gave the informa- 
tion that she last delivered a child on 
18-5-1959, when on investigation it was 
found as seen from Exs. A-3 and A-14 
that the date of birth was 31-8-19£9. As 
under the accredited policy governing the 
Corporation no policy of a woman would 
be accepted if she pave birth to a child 
within six months prior to the date of 
proposal and also for the reason that the 
insured were not fair in giving the requi- 
site and material particulars, the Corpora- 
tion: resisted the claim and sought for a 
dismissal of the suit to recover the emount 
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payable under the policy, which suit was 
instituted by the plaintiff, as the husband 
of Ranganayag 

2. In the reply statement, the plain- 
tiff pleaded that there was no such mate- 
rial misrepresentation and the contract of 
insurance having become final and ir- 
revocable, the money was payable. He 
denied that his wife was suffering from 
tuberculosis and reiterated that the last 
child was born to the lady only on 18-5- 
1959. On the above material pleadings, 
the following issues were framed: 

1. Has there been suppression of the 
fac. in the proposal amd personal state- 
ment that Renganayagi was suffering 
from tuberculosis ? 

2 Has there been suppression of the 
fact that she was under treatment within 
five years prior to the date of proposal, 
and whether false statement was made 
tha; she was of sound health and did not 
consult doctor within five years prior to 
the proposal ? 

3. Whether she delivered a child within 
six months prior to the proposal and whe- 
ther false statement was made that the 
last delivery was only on 18-5-1959? 

4. Whether the defendant can avoid 
payment of the amoumt insured on the 
above grcunds ? 

5. To what relief are the plaintiff en- 
titled ? 
The learned trial Judge found each of the 
issues against the plaintiff and dismissed 
the action. It is as against this, the pre- 
sent appeal thas been filed. 

3. The learned counsel for the Appel- 
lant persuasively contended that there is 
no adequete proof that Renganayagi was 
suffering from tuberculosis at or about 
the time when the proposal for insurance 
was made and on a careful and fair peru- 
sal of the relevant documents filed in the 
action it eannot be reasonably said that 
Renganayegi suppressed any material 
facts or gave out deliberately any mis- 
statements, sco as to mislead a public body 
and gain an advantage for herself. The 
learned Counsel for the respondent-Cor- 
poration however laid stress upon the 
fact that as it is mow proved beyond 
reasonable doubt that the certificate of 
birth, Ex. B-19 produced by the plaintiff 
related to a child born to a different 
family and as it has been established be- 
yond doubt and not even in dispute þe- 
fore us that the last child of the plaintiff 
was Dorn cn 31-8-1959, as seen from Exhi~ 
bit A-3, there has been a deliberate mis- 
statement regarding a positive fact and 
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that by itself is sucficient for the Corpora- 
tion to negative the claim. 

4. Exs. B-1, B-5, B-2, B-6 and B-3 
are all documents which are usually 
taken while the insured offers to take a 
policy of insurance. Ex. B-1 is the pro- 
posal form made by Renganayagi and B-5 
is a similar proposal for insurance made 
by the plaintiff. It is also common ground 
that in case a house wife is proposed for 
insurance her husband also should join 
and only a joint policy would be issued to 
the insured. Obvicusly therefore to 
Satisfy this rule, both the husband and 
Wife made proposais for insurance under 
Exs, B-1 and B-5. Ex. B-2 is the agent’s 
confidential report regarding late Rengana- 
yagi and Ex. B-6 is that of the plaintiff. 
Ex. B-3 is an important document which 
contains various queries printed column- 
wise to which the Corporation expects 
fair, true and just answers from the 
proposers, Ex. B-8 is the Manager’s Con- 
fidential report on Mr. and Mrs. Srinivasa 
Pillai (the plaintiff), Beyond the answers 
rendered by the insured whilst filling up 
the usual and precribed forms in con- 
nection with the contract of insurance 
certain declarations or personal state- 
ments were also taken from the insured. 


Ex. B-7 is one such personal statement 
made by the plaintiff. Ex. B-9 is a joint 
declaration made by both the plaintiff 
and Renganayagi. After going through 
such formalities as are required prior to 
the acceptance of the proposal of an 
insured, the policy was eccepted under 
Ex. A-4. It is singular to find in this case 
that the proposal emanated on December, 
27. 1959 and all the formalities were com- 
pleted by December 31, 1959. The end 


of each calendar year is always consider- | 


ed to be a ‘red letter dav’ for an in- 
surance agent for it is that day on which 
he should reckon and compute the quan- 
tum of business done by him for that 
year amd contemporanéously reckon his 
Commissions payable on such ‘business 
done. It can therefore be fairly taken 


that this is one of those policies which | 


relate to the latest half of December 1959 
which ought to have been taken at the 
behest and persuasion of the agent con- 
cerned so that he could secure increased 
business by the end of the year. 

5. Ranganayagi within 10 days there- 
after had a set back and she had to be 
admitted in the General Hospital Pondi- 
cherry on 10-1-1960 and she died a week 
later on 17-1-1960. The plaintiff in the 
normal course made a claim under Exhi- 
bit B-11 and the course of correspondence 
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between the Corporation and the plaintiff 
under Exs. A-7, B-12, A-8, B-15, B-16 and 
B-17 shows that the plaintiff was anxious 
to push through the claim papers and get 
his claim settled on the basis of the 
insurance policy. The other relevant 
documents on one of the issues framed in 
this connection are the documents pro- 
duced by the Doctor who was examined 
in this case, They are Exs, A-12, B-13 and 
14. The Corporation after necessary in- 
vestigation discovered that the plaintiff 
suppressed certain material facts. It was 
on that basis, as we said in the opening, 
the claim was rejected, 


6. A contract of insurance being one 
uberrima fides (utmost good faith) is a 
contract which has special features of its 
own and notwithstanding the fact that 
prima facie it is supported by considera- 
tion and has all the facts of a contract 
within the meaning of a contract under 
the Indian Contract Act, yet has certain 
peculiar advantages amd disadvantages 
depending upon the disclostire or non-dis- 
closure of material facts which form the 
foundation to create the consensus ad 
idem between the insurer and the insured. 
It is normal to expect in a contract of in- 
surance-utmost good faith, that is the in- 
sured is expected to answer various 
queries and takes upon himself the res- 
ponsibility to give true and faithful in- 
formation about himself and naturally he 
must be prompt and honest in answering 
Such questions and making such dis- 
closures, Exts. B-1 to B-9 cannot be dis- 
junctively read and understood, They are 
all in the channel of one transaction, 
namely, the proposal for insuramce, and 
therefore they have to be read together 
and the cumulative effect of that informa- 
tion and details contained and disclosed in 
them have to be referred to and inter- 
preted, 


7. In the first instance, it is the in- 
sured’s primary responsibility to answer 
the details which he or she has to com- 
pulsorily reply to besides furnishing such 


material information and true facts relat-- 


ing to himself or herself. the knowledge 
of such facts being not knowm or capable 
of being known to others. In particular 
when a lady is involved in a contract of 
insurance it is always necessary that the 
policy should be a joint policy in the 
sense that both the husband and wife 
should join together unless otherwise 
exempted by the corporation. One pecu- 
liar feature of a policy in which a married 
lady is involved is that the Corporation 
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does mot accept the insurance policy if 
the lady concerned is either pregnant or 
if she has delivered a child within six 
months prior to the date of the proposal. 
In the case of pregnancy probably the 
Corporation might consider giving of an 
exception but, according to the Menual 
of Instructions given to their agents — 
Ex. B-22, it is made clear that proposals 
for assurance on the lives of ladies after 
a child, birth will be considered only six 
months after delivery. 


Where the menstruation has not been 
re-established even after six months rom 


. the date of delivery, the acceptance of 


proposals in such cases will be subject to 
the one year pregnancy clause, This 
special requirement as regards assurance 
on the lives of ladies is followed up by 
an express prohibition clause which reads 
that proposals will not be entertained on 
the lives of ladies, inter alia, where six 
months have not elapsed since last con- 
finement. That the above are the ad- 
ministrative instructions which govern 
the employees of the Corporation whilst 
they exercise their functions as such are 
not in dispute. Therefore the question is 
as to what are the relative oblivatiors or 
duties as between an insurer and in- 
sured ? 


8. Contracts of insurance are based on the 
rocky foundation of utmost good faith. 
Such good faith is not a matter of art but 
has to be really and sincerely appreciated 
by the insured who propose their lives for 
insurance with the Corporation. It is be- 
cause of the heavy social responsibility 
involved, the Corporation have laid cown 
certain norms and guidelines which, to a 
normal person, may appear to be very 
stringent. Take for instance, Exs. B-l, 
B-2, B~-5, B-6 and B-3. These forms con-` 
tain various types of questionnaire which 
the insured is expected to answer dili- 
gently and truly. Among other things, 
Ex. B-3 contains column 12, which is 
particularly applicable for females. In 
Cl. 12 (g) she should state the date of last 
delivery. We are now casually referring 
to these excerpts to show that the series 
of documents which an insured has to 
carefully peruse and answer in the course 
of the proposal for assurance are many 
and varied and any misapplication of the 
mind resulting in a misrepresentation of 
the disclosable fact would ultimately 
Strike at the root of the contract. 


9. Having regard to the weight of 
such representations and the sincerity be- 
hind it we could classify such informa- 


384 Mad. {[Prs, 9-12] 


tion which the insured is bound to give 
under the following heads: (a) Voluntary 
information; (b) answers to questions; (c) 
Submission of details which are within 
the exclusive knowledge of the insured; 
and (d) details which evolve round im- 
material particulars. In so far as volun- 
tary information is concerned, the an- 
Swers to queries or even submission of 
details regarding insignificant matters the 
insured might commit a bona fide mis- 
take. If such answers or particulars do 
not strike at the foundation of the good 
faith contract, courts are very lenient to- 
wards the imsured. But in a case where 
the insured gives such details which are 
exclusively within his or her knowledge 
then the question becomes somewhat 
difficult. There again the representations 
may be of two kinds that which is in- 
nocuous and that if proved to be false 
shakes the very foundation of the uber- 
Tima fides contract. 


Not all information an insured gives in 
answer to an agent or in certain circum- 
stances volunteered by the insured which 
ultimately is bound to be not quite cor- 
rect is likely to shake such foundation of 
the contract. But all depends upon the 
facts and circumstances of each case. It 
is by now very clear that if in the infor- 
mation given either in answer to a ques- 
tion or in a declaration which the in- 
sured has to file or in the matter of fur- 
nishing of details which are within the 
sole knowledge of the insured, there is a 
departure from truth and that is dis- 
covered by the Corporation, then it would 
be very difficult for the insured to sus- 
tain the claim on a priori considerations of 
bona fide belief and want of knowledge. 


10. The Supreme Court in Mithoolal 
v. L. I. C. of India (AIR 1962 SC 814) ob- 
served that consideration of mateiral facts 
when making a proposal for insurance by 
one having knowledge and belief of fact 
would fall under S. 17 of the Contract 
Act and the policy issued would be 
Vitiated thereby. The principle appears 
to be that if a fact which materially 
influences the making or not making a 


contract or determining whether to accept. 


or not to accept the risk is a material 
fact it has to be correctly stated. 


11. We have been harping upon the 
duties of the insured. There are recipro- 
cal obligations on the insurer correlative 
to the duties of the insured himself. The 
insurer cannot take undue advantage of 
incorrect representation or material fur- 

nished by the insured which is harmless 
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or which does not strike at the root of 
uberrima fides. Probably this was in 
view of the legislation when it introduced 
S. 45 of the Insurance Act which provides 
that if such a representation which is 
harmless or sometimes even harmful was 
allowed to continue and nothing happened 
to the imsured for a period of two years 
from the date of accaptance of the policy, 
then the insurer cannot ordinarily rely 
upon such a wrong detail. But the posi- 
tion however which is unassailable is that 
if the insured has xnowledge of a fact 
which others cannot ordinarily have, then 
he should not indulge himself in sup- 
pressio veri suggestio falsi by making a 
suggestion which is false or suppressing a 
matter which is true. If deliberateness is 
writ large in the material furnished by 
the insured and if the documents disclose 
that the insured applied his mind at the 
time when a particular detail was called 
for then the court will be justified in 
coming to a conclusion that there has 
been an avoidance of a legal or moral 
duty on the part of the insured and would 
accept the contention of the Corporation 
that the claim is noz maintainable. 

12. In the instant case, a perusal of 
Ex. B-3 shows that che insured Rengana- 
yagi at the time when she filled up the 
column 12 (g) had to think and fill it up. 
There is a scoring af a date against this 
Column and a refilling of the date 18-5- 
1959 instead. Even in Ex. B-7, which is 
again a personal statement given by the 
plaintiff, we find a numeral 7 over written 
Over 6 in the column regarding age. 
These two documents coupled with the 
fact that they remained unexplained till 
now as the plaintiff has not chosen to get 
into the box and explain, make it appear 
that both the insured (plaintiff and his 
wife) were conscious that they should 
correctly answer the query or furnish , 


truthful informaticn regarding the ques- \ 


tions covered in the above column. In 
those circumstances it would appear that 
both the husband and wife made a joint 
declaration under Ex. B-9 saying that all 
the statements and replies given in the 
formal documents signed before accept- 
ance were true and they would also add 
that the said statements and answers 


shall be the basis of the contract of as- . 


surance between them and the Corpora- 
tion and if any untrue averment be con- 
tained therein, the said contract shall be 
absolutely null and void. No doubt, nor- 
mally. nullity does not arise from a 
mutual contract between parties if it is 
otherwise enforceable under law. But as 
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not competent: to frame the charges 
against the petitioner and so the 
disciplinary proceeding against the 
petitioner on the charges framed by 
the Divisional Forest Officer was il- 
legal, is without any substance. In 
this case, on the facts on record, it is 
not necessary to decide as to whe- 
ther the Divisional Forest Officer 
was not competent to frame the 
charges against the petitioner. In 
paragraph 12 of the affidavit filed on 
behalf of the opposite parties it has 
been stated that though the said 
charges were drawn up by the Divi- 
sional] Forest Officer, they were duly 


approved by the Chief Conservator 
of Forests as per his office Memo. 
Wo. 6365 dated 27-4-61, and only 


thereafter, with the approved charge- 
sheet, the matter was referred to the 
Administrative Tribunal, The above 
assertion on affidavit has not been 
controverted by the petitioner, As 
the said charges were approved by 
the Chief Conservator of Forests and 
the proceeding against the petitioner 
in the real sense started only there- 
after before the Tribunal, one can- 
not say that the disciplinary proceed- 
ing against the petitioner proceeded 
with charges framed by the Divi- 
sional Forest Officer. The charges 
for a disciplinary proceeding need 
not actually be framed by the pen 
or on the dictation of the competent 
authority, If the charges are draft- 
ed by some one in the department 
and the same are actually and ulti- 
mately approved or adopted by the 


competent authority, it can be 
deemed that the charges were fram- 
ed by the competent authority. So, 
the legal formality of framing the 


charges by the competent authority 
was thus cemplied with, The peti- 
tioner at the relevant time was work- 
ing directly under the Divisional 
Forest Officer who drew up the 
charges, and so the said Divisional 
Forest Officer was actually the per- 
son who was well acquainted with 
the affairs and the facts in question. 
Moreover, the said charges were 
drafted by the Divisional Forest Offi- 
cer on the basis of the vigilance re- 
port against the petitioner. On the 


above facts one cannot find any 
fault or defect in the framing of the 


charges against the petitioner, and one 
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cannot also find fault with those 
charges merely because some other 
person at the initial stage applied 
his mind to the said charges, 


12. The learned counsel for the 
petitioner, relying on the provisions 
of Rule 7 of the Disciplinary Pro- 
ceedings (Administrative Tribunal) 
Rules, 1951, has contended that in 
this case the Member, Administrative 
Tribunal, did not himself frame the 
charges against the petitioner, nor 
did he specifically adopt the charges 
referred to him, and so he was not 
competent to proceed with the disci- 
plinary proceeding against the peti- 
tioner. The above point was not 
raised before the Administrative 
Tribunal. As stated above, the 
charges after being drawn up 
by the Divisional Forest Officer 
were sent to the petitioner to 
have his explanation on the same. 
After the petitioner submitted his 
explanation by way of a representa- 
tion against the said charges and 
after the said charges were approved 
by the Chief Conservator of Forests, 
the matter was referred to the Tribu- 
nal for holding an enquiry on the 
said charges, and the Tribunal pro- 
ceeded to hold the enquiry only in 
respect of the said charges. So, if 
the Tribunal did not frame any 
charge or did not specifically adopt 
those charges by a written order to 


that effect, that did not cause any 
prejudice to the petitioner in the 
said proceeding. Mr. Panda also 


could not show ‘that any prejudice 
was actually caused to the petitioner 
on the above account. Apart from 
the above, in paragraph 6 of the 
counter affidavit filed on behalf of 
the opposite parties it has been stat- 
ed that the Tribunal in the said pro- 
ceeding adopted the charges referred 
to it. Mr, Panda of course states that 
there is nothing on record to indicate 
that the Tribunal adopted the char- 
ges referred to it, True it is that 
whenever the Tribunal wants to 
adopt any charge it should better 
record an order to that effect. But 
merely on the failure of the Tribunal 
to record an order to that effect, the 
proceeding cannot be declared as il- 
legal, if from the facts and circum- 
stances of the case it is gathered that 
the Tribunal actually adopted the 
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charges referred to it and then pro- 
ceeded to hold the enquiry against the 
delinquent officer on the said char- 
ges. In this case, as stated above, 
the charges had been served earlier 
on the petitioner; the same charges 
after being approved by the Chief 
Conservator of Forests were referred 
to the Tribunal and the enquiry 
against the petitioner proceeded only 
on the selfsame charges. The peti- 
tioner, therefore, had sufficient notice 
of the fact that the enquiry against 
him before the Tribunal was being 
held only on the charges which had 
been served earlier on him. On the 
above facts and circumstances of this 
case, it can be said that the Tribunal 
adopted the charges referred to it by 
Government. I, therefore, do not see 
any merit in the above-mentioned 
contention of Mr. Panda. 


13. On the above discussions and 
consideration, I do not find any me- 
rit in this writ petition, and it is ac- 
cordingly dismissed. But on the 
facts of this case there will be no 
order for costs. 


B. K. RAY, J.:— I agree. 
Petition dismissed. 
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Sanatan Mohapatra and others, Peti- 
tioners v, Hakim Mohammad Kazim 
Mohmmad and others, Opposite Par- 
ties, 

Civil Revn. No. 72 of 1977, 
20-6-1977.* 


(A) Civil P, C. (1908), O. 41, Rules 
23A, 23, 25 — Appeal arising out of 
decree in suit for permanent injunc- 
tion — First appellate Court after 
setting aside judgment and deeree, 
remitted the suit to the trial Court 
directing its fresh disposal after 
framing a separate issue — Trial 
Court was also directed to give op- 
portunities to parties fo adduce fresh 
evidence — Case not one of appel- 
late Court framing certain specific 
issues and referring them for trial to 


D/- 


SL ENE AOU elt eae ne eee 
*(From Order passed by S, F. Ahmed 


Munsif Bhadram, D/- 2-2-1977). 
HU/HU/C653/77/SSG 
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A.L R. 


the trial Court — Neither Rule 23 
nor R. 25 of O, 41 was applicable — 
Remit order held to be an open re- 
mand under O, 41. R, 23A. (Para 7) 


(B) Civil P. C. (1908}, O. 41, Rule 
23A, O. 6, R. 17 — Remand order — 
Effect of — Amendment of pleadings 
— Permissibility, 

The effect of the remand order is 
that the suit is relegated to the stage 
of trial where trial has commenced 
but is not concluded, The direction 
for a fresh disposal obviously means 
a direction to dispose of the suit in 
accordance with law. In absence of 
any specific direction in the remit 
order prohibiting amendment sought 
for by any party to the suit, it is 
open to such parties to seek for 
amendment of their pleadings and, in 
each such case, it will be for the 
Court to deal with it on merits, in 
accordance with judicial principles. 

(Para 8) 


(C) Civil P. C. 908), O. 6, R. 17 
~—- Suit for permanent injunction. — 
Main issue, as to plaintiffs title to 
suit land — Further crucial issue as 
to validity of two registered sale deeds 
— By amendment, additional plea 
of invalidity of these two sale deeds 
on account of fraud on registration 
raised — Amendment enlarging plea 
regarding collusive and void charac- 
ter of documents ~—- Amendments, | 
not outside the scope of remit order | 
— Held that it was a fit case where ` 
amendment should be allowed —, 
Scope of O. 6, R. 17, explained, AIR 
1969 SC 1267. Rel, on. (Paras 12, 13) 


(D) Transfer of Property Act (1882), 
S. 54 — Rule that stranger to sale 
deed cannot dispute payment or non- ‘ 
payment of consideration — Excep- 
tion. 

A stranger to a sale deed which is 
intended to be real or operative 
between the parties thereto cannot - 
dispute the payment or non-payment 
of consideration and its adequacy or 
inadequacy. This principal, how- 
ever, is not an absolute one, Gene-, 
rally, where a transaction is not im- 
pugned as fictitious and that it was 
intended or designed to be a genuine 
deed in order to effect a transfer of 
title and was acied upon as such by 
the parties to the transaction, it 


would-be no concern of a third party 
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that such a deed may be set aside 
by a party to the transaction on the 
ground available to him, But when a 
deed is challenged as a fictitious 
document which was never designed 
as a genuine deed in order to effect 
a transfer of title, it would be open 
to a stranger to the deed to impeach 
it as absolutely void and wholly in- 
valid on all available grounds with- 
out any restriction.: AIR 1942 Cal 
514 and AIR 1973 Pat 352, Followed. 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1973 Pat 352 10 
AIR 1969 SC 1267 12 
AIR 1942 Cal 514 10 
AIR 1923 Cal 521 10 
(1905) 32 Ind App 113:ILR 27 All 
27} (PC) 10 
R. Ch. Mohanty. for Petitioners; 


G. Rath and S. C. 
Parties. 


ORDER:— ‘The principal opposite 
parties 1 to 7 instituted O. S. No. 3 
of 1967-I in the Court of Munsif. 
Bhadrak against the petitioners and 
pro forma opposite parties 8 to 14 for 
the relief of, inter alia, permanent 
injunction restraining the defendants, 
in their representative capacity. from 
interfering with their customary 
right of parforming religious ceremo- 
nies on the suit land, on the ground 
that they have not only acquired this 
customary right of using the suit 
land for religious purposes but have 
also acquired title to the same by 
purchase from Shri Udayanath Das 
by two registered sale deeds contem- 
poraneously executed on 2-6-1958 
(Exts. 31 and 32), Defendants while 
denying plaintiffs’ alleged customary 
right, also denied their title to the 
suit land alleging that the aforesaid 
sale deeds under which the plaint'ffs 
claim title are collusive and void 
documents and are not supported by 
any consideration (paragraph 10 of 
the written statement), They, how- 
ever, claimed communal rights over 
suit land without claiming title to it 
either by purchase or inheritance or 
otherwise. 


Roy, for Opposite 


2. The trial Court decreed the 
suit holding that the plaintiffs had 
acquired title on the basis of the 
two sale deeds and granted the re- 


lief of permanent injunction sought 
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for. It appears from paragraph 12 
of the judgment of the trial 
Court that the defendants made 
a number of admissions, name- 
ly, that the ex landlord executed a 
registered patta (Ext. 40) in favour 
of his wife Harmani in the year 1931 
and that the latter gifted the suit 
land to Udayanath, vendor of the 
Plaintiff in 1939 (Ext, 44), that 
Udayanath sold the suit land to the 
plaintiffs by two registered sale deeds, 
Exts 31 and 32, and subsequently 
the plaintiffs mutated -their names in 
respect thereof. It also appears from 
the records that Exts 31 and 32 
were admitted into evidence with- 
out objection. 


3. On appeal by the defendant, 
the first appellate Court allowed the 
appeal, set aside the judgment and 
decree of the trial Court and remit- 
ted the suit to the trial Court direct- 
ing its fresh disposal after framing a 
separate issue to the effect, 

“Whether the plaintiffs have a 
customary right over the suit proper- 
ties for performances of their re- 
ligious functions or they have acquir- 
ed a valid title over the suit land 
under two registered sale deeds dated 
2-6-58 executed by Udayanarayan 


Das?’ 


The first appellate Judge also direct- 
ed that the trial Court should give 
opportunity to both parties to adduce 
further evidence, if any, only regard- 
ing the validity of the two regis- 
tered sale deeds. 

4. The plaintiffs filed Second Ap- 
peal No. 71 of 1975 and Civil Revi- 
sion No, 42 of 1975 in this Court 
against the aforesaid order of remand 
which were ultimately withdrawn on 
17-12-76. 

5. Thereafter, the defendants 
made an application for amendment 
of the written statement by introduc- 
ing a new paragraph 10 (Ka) as has 
been extracted in paragraph 4 of the 
revision petition, By this amend- 
ment the defendants raised a new 
plea that the sale deeds Exts. 31 and 
32 are invalid on account of fraud on 
registration. 

6. The trial Court by its order 
dated 2-2-77 disallowed the amend- 
ment in the following words:— 

“In view of my aforesaid conclu- 
sions, I have no alternative , but to 
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hold that the amendment sought be- 
ing beyond the scope of the remand 
order the same cannot be allowed.” 
The present revision petition is 


directed against this order of the 
learned Munsif. 
7. The first matter to determine 


is the scope of the remand order and 
if the prayer of amendment of writ- 
ten statement is outside its scope, It 
appears from paragraphs 10 and 11 
of the judgment of the Sub-Judge 
that the judgment and decree of the 
Munsif were set aside and he was 
directed to dispose of the suit afresh 
after framing an additional issue and 
receiving evidence from the parties 
on the validity of the two registered 
sale deeds (Exts. 31 and 32), if ten- 
dered, It is clear, therefore, that all 
findings of the trial Court with re- 
gard to other aspects of the issues 
involved in the suit were wiped out 
and the trial Court was to render 
fresh findings on them after hearing 
the counsel of the parties but strict- 
ly confining its consideration to evi- 
dence already collected in those res- 
pects. 

It was not a case of an appellate 
Court framing certain specific issues 
and referring them for trial to the 
trial Court. in which case the trial 
Court’s jurisdiction is confined to de- 
termine those specific issues and not 
all the issues. Neither Rule 23 nor 
Rule 25 of Order 41 is applicable. 


This appears to me to be a remand 
under Order 41, Rule 23A of the 
Code of Civil Procedure, This rule 


speaks of an open remand and, in 
this case. after reading the remit 
order of the first appellate court I 
am satisfied that the remit order 
is an open remand. The only 
restriction is that the trial Court is 
not to take fresh evidence on any 
matter involved in the issues, either 
old or new, except on the question of 
validity of the two registered sale 
deeds. 

8. The effect of the remand order 
is to relegate the suit to a stage 
where evidence has been collected 
on a number of issues and a fresh 
issue is framed and parties are al- 
lowed liberty to lead evidence on one 
aspect of that issue. In other words, 
the suit is relegated to the stage of 
trial where trial has commenced but 


ALI. R. 
is not concluded. The direction for 
a fresh disposal cbviously means a 


direction to dispose of the suit in ac- 
cordance with law. There is nothing 
in the remit order nor is that order 
susceptible to an interpretation as 
amounting to prohibition to amend 
the pleadings, even though a _ case 
for amendment arose. As already 
indicated, the pcwer and jurisdiction 
of the Munsif exercisable under the 
various provisions of the Code of 
Civil Procedure had not been whit- 
tled down at all. 


Order 6, Rule 17, C. P. C., pro- 
vides that a Court mav at any stage 
of the proceedings allow either party 
to alter or amend his pleadings in 
such manner and on such terms as 
may be just, and all such amend-' 
ments shall be made as may be 
necessary for the purpose of. deter- 
Mining the real questions in contro- 
versy between the parties. Without 
any specific direction in the remit! 
order prohibiting amendment sought! 
for by any party to the suit, it is 
open to such parties to seek for 
amendment of their pleadings and, 
in each such case, it will be for the 
court to deal with it on merits, in 
accordance with judicial principles. 
The -amendment scught for does not 
appear to be outside the scope of 
the remand order and the learned 
Munsif was wrong in rejecting it on 
that ground. 


$. The next question to consider is’ 
if the amendment sought for should 
be allowed. One of the main issues, 
in the suit is the plaintiffs’ title to 
the suit land which involves the fur-. 
ther crucial issue as to the validity, 
of the two registered sale deeds} 
(Exts. 31 and 32). In paragraph 10,' 
of the original written statement, 
the defendants had impeached these 
two documents as collusive, void and, 
without consideration, By amend-‘ 
ment they wanted to take an addi-, 
tional plea of invalidity of those two 
documents, that is to say, those sale 
deeds are invalid on account of | 
fraud on registration. | 


19. Mr. Rath’s contention against 


this amendment is that in as 
much as the defendants being 
strangers to the sale transactions i 


evidenced by Exts, 31 and 32, are. 
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not entitled to raise the question of 
passing or non-passing of considera- 
tion or its adequacy or inadequacy, 
they are, for similar reasons, preclud- 
‘ed from impeaching the sale deeds 
on the ground of fraud on registra- 
tion. Thus, if the defendants are 
prohibited in law to raise a plea, 
they cannot be allowed to amend 
their pleadings by incorporating such 
a plea therein. 


In the case of Lal Achalram v. 
Raja Kazim Hussian, (1905) 32 Ind 
App 113 (PC) the Judicial Commit- 
tee enunciated a principle that a 
stranger to a deed which is intended 
to be real or operative between the 
parties thereto cannot dispute pay- 
ment or non-payment of considera- 
ition and its adequacy or inadequacy. 
This, however, is not an absolute 
one. It has no bearing in a case 
where a deed is challenged as fictiti- 
ous, never designed to operate asa 
real deed or to effect a transfer of 
title. Generally, where a transaction 
is not impugned as fictitious and 
that it was intended or designed to 
be a genuine deed in order to effect 
a transfer of title and was acted 
upon as such by the parties to the 
transaction, it would be no concern 
of a third party that such a deed 
may be set aside by a party to the 
transaction on the ground available 
to him. But when a deed is challeng- 
ed as a fictitious document which 
was never designed as a genuine 
‘deed in order to effect a transfer of 
title, it would be open to a stranger 
to the deed to impeach it as absolu- 
tely void and wholly invalid on all 
javailable grounds without any res- 
‘striction, (See the cases of Kamini 
Kumar Deb v, Durga Charan Nag, 
AIR 1923 Cal 521; Saradindu, 
Mukherji v. Kunja Kamini Roy, AIR 
1942 Cal 514 and Jugal Kishore v. 
Umesh Chandra, AIR 1973 Pat 352). 


Thus, whether the ground of chal- 
lenge of a third party would be 
available to him oor not would 
depend upon consideration of the 
question as to whether the im- 
pugned sale deeds were void 
documents or fictitious ones, never 
Cesigned to operate as a real deed 
er to effect a transfer of title, If 
the Court on consideration of evi- 
dence on record comes to a finding 





Maggy 


Sanatan Mohapatra v. Hakim Mohammad 


ÎPr. 10] Ori. 197 


that the sale deeds were genuine 
documents designed to effect trans- 
fer of title, then the technical pleas 
which are available only to the ven- 
dor or the vendee cannot be permit- 
ted to be raised by a third party. In 
this case, the original stand of the 
defendants was that these two sale 
deeds were collusive and void docu- 
ments. One of the specific grounds 
of challenge was that no considera- 
tion passed thereunder. By amend- 
ment, the defendants have merely 
tried to enlarge the’ plea regarding 
collusive and void character of the 
documents. If a fraud on registra- 
tion is established, it would make the 
two registered sale deeds ineffective, 
that is to say, these shall not affect 
the immovable property nor shall 
these be received as evidence of 
transaction affecting such property, 
though they may be received as evi- 
dence for the limited purpose envisag- 
ed in the proviso to Sec, 49 of the 
Indian Registration Act. In other 
words, these documents would not be 
valid documents for the purpose of 
creating rights in properties or ex- 
tinguishing rights therein. 


The impugned sale deeds, if valid 
in law, would affect the immovable 
property comprised therein in the sense 
that they would operate to create, de- 
clare or assign rights or interest in these 
properties in one party or extinguish 
or limit in another party. When the 
remand order directed the court to 
receive evidence as to the validity of 
these two documents, such direction 
would obviously mean to receive evi- 
dence which would show that these 
documents. either created or never 
created any right to the properties 
in the vendee or extinguished right 
in such property of the vendor, One 
of such pleas would logically he 
that the documents have not heen 
properly registered in the office of 
the Sub-Registrar. Viewed from this 
aspect, the remit order must be con- 
strued as giving authority to the trial 
Court to permit amendment of the 
written statement whereby evi- 
dence bearing -on the question of 
validity of the sale deeds from this 
angle could be received. In one way, 
it can be said that amendment 


sought for was rather within the 
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scope of the remand order than out 
of it. 


11. The onus of establishing this 
additional plea would, obviously, be 
on the defendants) There may be 
available defences against such plea 
and it would be open to the plain- 
tiffs to lead evidence to block this 
additional plea taken by the defen- 
dants by way of amendment. 

12. As regards the power of 
amendment the general principle is 
that the power to grant amendment 
of the pleadings being intended to 
serve the ends of justice, is not to 
be narrowly construed and should be 
liberally exercised, unless the amend- 
ment sought for would change the 
nature of the suit, Rules of proce- 
dure are intended to be a handmaid 
to the administration of justice, and 
a party cannot be refused just relief 
merely because of some mistake, 
negligence, inadvertence or even in- 
fraction of the rules of procedure. 
‘The Court always gives leave to 
amend the pleading of a party, un- 
less it is satisfied that the party 
applying was acting malg fide, or 
that by his blunder, he had caused 
injury to his opponent which may 
not be compensated for by an order 
of costs.” (See the case of Jai Jai Ram 
Manohar Lal v. National Building 
Material Supply, Gurgaon, AIR 1969 
SC 1267). Applying these wholesome 
principles, I think this is a fit case 
where the amendment should have 
been allowed, once it is found above 
that such amendment was not out- 
side the scope of the remit order, 

13. For the aforesaid reasons, I 
am of opinion that the learned Mun- 
sif was wrong in rejecting the peti- 
tion for amendment. I would, ac- 
cordingly, set aside the order of the 
Munsif and alllow tke petition for 
amendment and direc: him to give 
some time to defendants to carry out 
the amendment and, thereafter, pro- 
ceed to take evidence in accordance 
with law and to dispose of the suit 
according to the directions in the re- 
mit order of the first appellate 
Court. In the peculiar circumstances 
of the case, there shell be no order 
for costs. 

Revision is allowed without costs. 


Revision allowed. 
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Prafulla Chandra Deo, Appellant 
v. Kasinath Misra and another, 
pondents. 


Misc. Appeal Ne. 87 of 1976, D/- 
28-6-1977.* 


Civil P. C. (1908), 0O. 23, Rule 3 
— Registration Act (1908), S. 17 — 
Compromise decree in money suit — 
Execution of — Objection as to its 
executability for want of registration 
— Sustainability — Separate suit for 
enforcement of arrangement there- 
in, if necessary. 


The words ‘subject-matter of the 
suit or proceedirg? in S. 17 (2) (vi) 
of the Registration Act do not have 
the same implication as the words 
“so far as it relates to the suit” in 
Order 23, Rule £, C. P. C. The de- 
cree or orders expressed to be made 
on a compromise and comprising im- 
moveable property otherwise than 
that which is the subject-matter of 
the suit or proceeding have to be 
registered if such decrees or orders 
come within the purview of Section 
17 (1) of the Registration Act. Com- 
promise decrees making mention 
about such immoveable properties 
for some other purpose without there- 
by creating, declaring, assigning, limit- 
ing or extinguishing any right, title 
or interest in the said immoveable 
property or without thereby affecting 
such immoveable property in any of, 
the several other manners provided” 
under S. 17 (1) of the Registration 
Act would not require 
AIR 1970 Orissa 22, Rel, on. (Para 2) 


Where a decree passed in terms of 
compromise in a money suit, con- 
tained an averment that if the amount 
was not paid by a certain date, the 
decree-holder could realise the arnount 
by bringing the land specified therein 
to auction and the execution of the 
decree was resisted on the ground 
that as the decree comprised land 
which was not subject-matter of suit, 
it could not be exacuted without 
being registered nd that the arrange- 
ment contained in the 


“(From Order of P. C. Panda, Sub-J., 
_ Nayagarh, D/- 11-3-1976). 


HT/HT/C683/ 77/V38S 


es- . 
Res- 


à, 


registration. ' 


| 


{ 


its | 


averment | 


1977 


could be enforced only by a separate 
suit, 


Held that by the said averment 
the property specified in the compro- 
“mise petition was not affected in any 
manner so as to come within any of 
the several clauses in S, 17 (1) of 
the Registration Act and therefore 
the decree did not require registra- 
tion under S, 17. The said averment 
was made only for the purpose of 
facilitating the execution of the de- 
cree by supplying advance informa- 
tion about a property which was 
available to be sold for the purpose 
of realising the balance of decretal 
dues. It could not be said that there- 
by an agreement regarding that pro~ 
perty was made so as to affect that 
. property in any manner, The state- 
ment regarding immoveable property 
in the decree in question was merely 
a reiteration of the decree holder’s 
legal right to put the judgment deb- 
tor’s property to sale. That being so, 
it was not necessary for the decree 
holder to institute a separate suit to 


enforce the terms of the said de- 
cree, and the said decree could be 
executed straightway in accordance 


with law without instituting a sepa- 
rate suit on that decree. AIR 1977 
Orissa 82, Distinguished. (Paras 2, 3) 
Cases Referred: Chronological Paras 


AIR 1977 Orissa 82 3 
AIR 1970 Orissa 22 2 

A. B. Misra and P. N. Mohapatra, 
‘for Appellant; M. N. Das, P. C, Kar 
and D. Pathy, for Respondents. 


JUDGMENT:-— This appeal arises 
out of an order passed in M. 
‘J.C. No. 32 of 1975. M. J. C. 


No, 32/75 was registered on the peti- 
tion of the judgment debtor, the ap- 
pellant in this appeal, opposing the 
execution of the compromise decree 
passed in the connected money suit 
on the ground that Ac.1.43 decimals 
of land, which was not the subject- 
matter of this suit, is included in 
the compromise decree, and as the 
said decree has not been registered 
the court has no jurisdiction to exe- 
cute said decree, The court below 
held that the averment made in the 
compromise petition referring to 
Ac.1.43 decimals of land was made 
only for the purpose of facilitating 
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realisation of the decretal dues, and 
the said averment did mot amount to 
any agreement requiring registration 
of the same under the Registration 
Act, and so the decree holder could 
execute the said decree for the reali- 
sation of his dues from the judg- 
ment debtor. 


2. Mr, Misra, the learned connsel 
for the appellant, urges the above- 
mentioned ground on which the exe- 
cution of the decree was opposed in 
the court below by the appellani in 
this appeal. In this connection Mr. 
Misra contends that the decree in 
question has been drawn up on a 
compromise petition comprising im- 
moveable property other than that 
which was the subject-matter of the 
suit, and hence that decree requires 
registration and in the absence of re- 
gistration the said decree cannot be 
executed, The connected suit bv the 
decree holder against the judgment 
debtor was Money Suit No. 1 of 1974 
for the realisation of Rs. 8,900/-. In 
that suit a compromise petition exe- 
cuted by both the parties was filed 
and the suit was decreed in accord- 
ance with the said compromise peti- 
tion, and it was ordered that the 
compromise petition would form a 
part of the decree, In the last para- 
graph of the said compromise peti- 
tion it is mentioned that Rs, 7000/-, 
which till the date of the said com- 
promise decree remained to be paid 
by the judgment debtor to the de- 
cree holder, would be paid by the 
judgment debtor by 30-3-75, and if 
the said amount was not paid by 
that date, then Ac.1.43 decimals of 
land out of plot No, 420 in XKhata 
No, 12 of mouza Asuradhipa belong- 
ing to the judgment-debtor may be 
put to auction sale by the decree- 
holder for the realisation of his out- 
standing dues from the judgment-deb-~- 
tor, it is also stated therein that if 
the sale proceed of the said auction 
sale would be more than the amount 
payable to the decree holder then 
the balance amount would be raid to 
the judgment-debtor, but if the sale 
proceed falls short of the said 
amount then the decree holder would 
put other properties of the judg- 
ment-debtor to auction sale and 
would thus realise his entire dues 
from the judgment debtor, By the 
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above averments regarding the afore- 
said immoveable property no right, 
title or interest in that property was 
created, declared, assigned. limited or 
lextinguished. By the said averment it 
Iwas merely stipulated that the decree 
holder may at first put the said 
‘property to sale for the realisation of 
this balance decretal dues from the 
judgment debtor, 


Mr. Misra concedes that in a case 
of this nature the decree-holder, even 
in the absence of the aforesaid aver- 
ments in the. compromise decree, 
could have put that and/or any other 
property of the judgment-debtor to 
sale. It is evident from the compro- 
mise petition that the said averment 
was put therein only to give advance 
information to the decree-holder 
about a particular plot belonging to 
the judgment-debtor which could 
immediately be put to auction sale 
for the realisation of the balance de- 
cretal dues, By the said averment 
it cannot be said that a compromise 
comprising immoveable property 
other than that which is the subject- 
matter of the suit or proceeding was 
thereby made, The words “subiect- 
matter of the suit or proceeding” in 
Section 17 (2) (vi) of the Registration 
Act do not have the same implica- 
tion as the words “so far as it re- 
lates to the suit” in Order 23. Rule 
3, C. P, C. The decree or orders ex- 
pressed to be made on a compromise 
and comprising immoveable property 
otherwise than that- which is the 
subject-matter of the suit or proceed- 
ing have to be registered if such 
decrees or orders come within the 
purview of Section 17 (1) of the Re- 
gistration Act. Compromise decrees 
making mention about such immove- 
lable properties for some other pur- 
pose without thereby creating, declar- 
ing, assigning, limiting or extinguish- 
ing any right, title or interest in the 
‘said immoveable property or with- 
out thereby affecting such immove- 
‘able property in any of the several 
other manners provided under Sec- 
tion 17 (1) of the Registration Act 
would not require registration. In 
this connection the decision reported 
in AIR 1970 Orissa 22 (Jogi Das v. 
Fakir Panda) may be seen, As stated 
above, the averment about the afore- 
said immoveable property in the 
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compromise decree in question is with 
the idea that the decree-holder may 
not have to make any probe or en- 
quiry regarding the properties of the 
judgment-debtor to be put to sale* 
for the purpose of realising the ba- 
lance decretal dues. The said aver- 
ment, as is evident from the compro- 
mise petition, is with the above idea 
and to enable the decree-holder to 
take immediate steps for the sale of 
the said property so that he would 
be able to realise his dues without 
any delay. Without that averment in 
the compromise decree the decree- 
holder could also have put that pro- 
perty or any other property of the 
judgment-debtor to sale. The same 
thing has been stated in the compro- 
mise petition. By the said averments 
the property specified in the compro- 
mise petition is not affected in any 
manner so as to come within any of 
the several clauses in Sec. 17 (1) of 
the Registration Act. On the above 
considerations I hold that this de- 
cree does not require registration 
under S. 17 of the Registration Act. 
3. Mr. Misra further contends 
that the averment in the compromise 
petition regarding the sale of the 
aforesaid property is extraneous to 
the suit and amounts to an agree- 
ment between the parties relating to 
immoveable properties. So the de- 
cree-holder for the purpose of rea- 
lising the balance decretal dues in 
accordance with the said agreement 
must institute a separate suit to en-, 
force the terms of the decree for the f 
realisation of his balance dues, In | 
support of the above contention he ï 
has cited the decision reported in AIR 
1977 Orissa 82 (Chandrasekhar Patel \ 
v. Ukiabati Patel). The decision in} 
the said case was arrived at on facts 
entirely different from those of the 
present case, In that case the suit 
was instituted by the wife on behalf 
of herself and her daughters for rea- 
lisation of maintenance from her hus- 
band. That suit was compromised on 
the terms that all the moveable and 
immoveable properties of the defen- 
dant would be divided into four equal 
shares: the defendant and his mother 
together would take one share: the 
second wife one share; his son one 


share; and the plaintiff would take 
the remaining share and she would 
FA 
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have full title to the same in lieu of 
her claim for future maintenance. 
Further terms af‘acting the said im- 
moveable properties* were also in- 
cluded in the compromise petition 
filed in that case, Thus in the com- 
promise petition, which formed the 
basis of the decree, moveable and im- 
moveable properties, which were not 
the subject-matter of the suit, were 
not only included but also right, title 
or interest was created, declared, as- 
signed, limited or extinguished in 
respect of these properties. Accord- 
ingly, it was held in that case that 
the terms of compromise regarding 
partition of the moveable and im- 
moveable properties of the defendant, 
as embodied in, the said compromise 
petition did not at all relate to the 
suit and so the said agreement in 
the decree could only be enforced by 
a separate suit and the decree could 
not be executed as such. By the said 
decree agreement relating to proper- 
ties which were not the subject-mat- 
ter of the suit was made . directly af- 
fecting the said properties in the man- 
nər provided in Section 17 (1) (b). 
Hence the said decision. In this case, 
as stated above, the averment regard- 
ing the aforesaid immoveable pro- 
perty does not in any manner make 
any agreement affecting any property 
in the aforesaid manner or in any 
other manner coming within Section 
17 (1) of the Registration Act, The 
said averment was made only for the 
purpose of facilitating the execution 
‘lof the decree by supplying advance 
information about a property which 
was available to be sold for the pur- 
pose of realising the balance decretal 
dues. It cannot be said that thereby 
‘an agreement regarding that property 
was made so as to affect that pro- 
perty in the aforesaid manner. The 
statement regarding immoveable pro- 
perty in the decree in question 1s 
merely a reiteration of the decree- 
holder’s legal right to put the judg- 
ment-debtor’s property to sale, That 
being so, it is not necessary for the 
, decree-holder to institute a separate 
‘isuit to enforce the terms of the said 
idecree, and the said decree can be 
executed straightway in accordance 
with law without instituting a sepa- 
tate suit on that decree. 
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4. The execution of the said de- 
cree is not opposed on any other 
ground. 


5. I do not find any merit in this 
appeal and it is accordingly dismiss- 
ed with costs. 

Appeal dismissed. 
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S. K. RAY AND P.K, 
MOHANTI, JJ. 


Sheik Khalilur Raheman, Peti- 
tioner v, Estate Officer, Bhubane- 
swar and others, Opposite Parties. 

Original Jur, Case, No. 1241 of 
1975, D/- 12-4-1977. 


(A) Orissa Public Premises (Evic- 
Hon of Unauthorised Occupants) Act 
(7 of 1972), S. 4 and Orissa Public 
Premises (Eviction of Unauthorised 
Occupants) Rules (1962), Rr. 3,4 — 
Notice of eviction proceeding — Pro- 
visions contained in S, 4 and Rules 3 
and 4 held mandatory, 


The provisions of sub-secs. (1), (2) 
and (3) of S. 4 read with Rules, con- 
fer jurisdiction and authority on the 
Estate Officer to evict unauthorised 
occupants of Government land only 
after giving such occupants an ade- 
quate opportunity to be heard against 
eviction, His decision is final as S. 14 
of the Act ousts jurisdiction of the 
Civil Court to entertain the disputes 
which can be decided by the Estate 
Officer. Since these provisions oust 
the jurisdiction of the Civil Court and 
R. 5 (2) of the Rules makes proce- 
dure before the Estate Officer sum- 
mary in nature, strict compliance of 
sub-sections (1), (2) and (3) of the 
Act and of the relevant rules is 
thereby indicated to be essential. The 
general principle is that where an 
Act enjoins upon a specified autho- 
rity that a particular act has to be 
done in a particular manner so that 
it may have jurisdiction to act fur- 
ther in the matter, the act must be 
done in that manner in order to be 
considered valid and confer on the 
authority such further jurisdiction. 
Since the effect of order of the 
Estate Officer would be far-reaching 
in the sense that it will deprive a 
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property right at 
the same time debarring him from 
the jurisdiction of the Civil Court, 
the aforesaid principle must have its 
full play and the Estate Officer can 
not skip over the provisions contain- 
ed in S. 4 of the Act and of the rules 
relating to service, the same being 
mandatory, (Paras 12, 13) 


(B) Constitution of India, Art. 226 
— Writ jurisdiction — Petitioner an 
unauthorised occupant of Govern- 
ment land — Locus standi — Held, 
even rank trespasser has right to de- 
fend his possession of property unless 
evicted by due process of law, 


person of his 


The Act has been enacted to pro- 
vide the procedure which must be 
complied with before eviction is 
ordered and enforced. Even rank 
trespasser is entitled to maintain his 
possession unless dispossessed by due 
course of law, If the person is in 
possession of land, even the rightful 
owner cannot take law in his own 
hands and throw him out by force. 
The rightful owner has to sue for 
recovery of possession. It follows 
from these principles that the peti- 
tioner being in present possession of 
the Govt. premises can maintain the 
present application, even though 
strictly speaking he is not an abso- 
lute owner of the property. AIR 1972 
Punj and Har 83, AIR 1971 Assam 


and Naga 74, Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1972 Punj & Har 83 15 


AIR 1971 Assam and Naga 74 15 
(1969) Civil Appeal No. 1024 of 1967, 
D/- 25-11-1969 (SC) 15 


-R. C. Patnaik and P. K. Misra, for 
Petitioner: Standing Counsel, for Op- 
posite Parties. 


S. K. RAY, J..— This is an appli- 
eation by a lessee of the State of 
Orissa to guash Annexure 1 (final 
order of O. P. No, 1) and Annexure 
4 (appellate order) passed in eviction 
proceedings under the Orissa Public 
Premises (Eviction of Unauthorised 
Occupants} Act, 1972 (hereinafter re- 
ferred to as the Act). 


The petitioner obtained lease of a 
piece of land measuring 45 ft. x 80 ft. 
in exten; comprised in plot No. 
15A situated in Unit No, 1 at Bapuji 


A.LR. 


Nagar from the State of Orissa. The 
lease deed was executed on 20-9- 
1970 and possession was delivered 
through the Revénue Inspector of P. 
& S. Department on 9-2-1971. At the 
time of allotment £ plan of the lease- 
hold premises was prepared which in 
this case is drawing No.C.5417. Ac- 
cording to it the leasehold property 
was bounded as follows:— 


North — Plot No. 15-B 

South — Plot No. 15 

East — Govt. land and road, 
and 

West — 18’ wide lane. 


2. It is admitted that the usual 
procedure at the time of delivery of 
possession of the leasehold property 
is to make out a possession report 
signed by the allottee and the Re- 
venue Inspector of P. & S. Depart- 
ment and a copy of such report is 
delivered to the allottee and another 
copy is retained by the lessor in the 
relevant lease-cass record. State 
Government’s copy is not forthcoming 
on the ground that it is not trace- 
able. The petitioner has extracted 
relevant portion of it in para 2 of 
his petition, apparently from his copy, 
which runs as follows:— 


“Demarcation of shop-cum-resi-~ 
dence plot No. 15-A in shop-cum-re- 
sidential site in Unit No, 1 Bapuji 
Nager taken from the Estate Officer 
and ex-officio Deputy Secretary to 
Government, P. & S. Department on 


the 9th day of February, 1971 in ac-.~ 


cordance with the registered lease 


deed and drawing No. C-5417. The 
size of the plet is 45’ x 80’ and 
bounded by: 

on the North — Plot No, 15-B 

on the South — Plot No. 15 

on the East — Road 

on the West — Conservancy lane — 


Taken over by 

Sk. Khalilur Rahe- 
7 man lessee, 
on 9-2-71.” 


pos- 


Handed over by 
R. I. of P. & S. 
Department 
on 9-2-71, 


3. After getting delivery of 
session, the petitioner 
shop-cum-residential building on the 
leasehold premises with prior permis- 
sion from all appropriate authorities, 
viZ., Special Planning Authority, 
Bhubaneswar, Estate Officer, Bhu- 


h 


À. 
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constructed a- 
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baneswar, and the Notified Area 
Council, Bhubaneswar and let it out 
to Allahabad Bank -with effect from 
1-11-1973 who uses it as a residence- 
cum -office. 


4. An eviction proceeding was 
initiated against the petitioner on 
30-3-1974 under the Act which was 
repistered as O. P. P. Case No. 66 of 
1974 and notice under S. 4 (1) there- 
of was directed to be issued and the 
matter was directed to be put up on 
22-4-74, Without serving any notice 
on the petitioner as required by Sec- 
tion 4 of the Act the final order of 
eviction was passed holding the peti- 
tioner to be in unauthorised occupa- 
tion of the Government land (Annex- 
ure 1) and notice of eviction under 
.s. 5 (1) of the Act was directed to 
‘be issued. 


5. The petitioner became aware of 
the eviction proceeding on 16-1-75. 
when some personnel of the Political 
& Services Department arrived atthe 
spot to dismantle a part of the build- 
ing pursuant to notice under Section 
5 (1) of the Act, and filed an ap- 
peal before the opposite party No. 2 
from Annexure 1 on 30-1-75. The 
apposite party No. 2 dismissed the 
appeal both on merits as well as on 
the ground of limitation. The peti- 
tioner has thereafter filed the pre- 
sent writ application to quash An- 
nexures 1 and 4. 

6. The main ground of attack is 
that as no notice had been served on 
*him as required by mandatory pro- 
visions of sub-ss, (2), (3) and (4) of 
S. 4 of the Act, Annexure 1 is void 
and of no legal effect and consequ- 
„ently Annexure 4 is also liable to be 
‘quashed along with it. The petitioner 
asserts that he constructed his build- 
ing on the plot of land delivered to 
him by the Revenue Inspector in 
pursuance of the allotment order and 
iz notice had been served on him, he 
could have shown that there had 
been no encroachment by proving the 
possession report. The sole question 
for consideration, therefore, is whe- 
' ther provisions of sub-sections (2), (3) 
and (4) of S. 4 of the Act are man- 
‘datory in nature and have not been 
‘complied with, as a result of which 
principles of natural justice and fair 
play have been violated to the utter 
prejudice of the petitioner, 
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‘9. Section 4 of the Act -prescribes 
for issuance of notice and mode of 
its service. It reads as fotlows:— 

“4, Issue of notice to show cause 
against order of eviction:— (1) If the 
Estate Officer is of opinion that any 
persons are in unauthorised occupa- 
tion of any public premises and that 
they should be evicted, the Estate 
Officer shall issue in the manner here- 
inafter provided a notice in writing 
calling upon all persons concerned 
to show cause why an order of evic- 
tion should not be made. 

(2) The notice shall— 

(a) specify the grounds on which 
the order of eviction is proposed to 
be made; and 

(b) require all persons concerned, 
that is to say, all persons who are, 
or may be, in occupation of, or claim 
interest in, the public premises, to 
show cause, if any, against the pro- 
posed order on or before such date 
as is specified in the notice, being a 
date not earlier than fifteen days 
from the date of service thereof, 


(3) The Estate Officer shall cause 
the notice to be served by having it 
affixed on the outer door or some 
other conspicuous part of the public 
premises and in such manner if any, 
as may be prescribed, whereupon the 
notice shall be deemed to have been 
duly given to all persons concerned. 


(4) Where the Estate Officer knows 
or has reason to believe that any 
persons are in occupation of the pub- 
lic premises, then without prejudice 
to the provisions of sub-see. (3), he 
shall cause a copy of the notice to 
be served on every such person by 
post or by delivering or tendering it 
to that person or in such other man- 
ner as may be prescribed.” 

8. The notice contemplated in 
sub-sec, (1) of S. 4 of the Act must 
comply with requirements of sub-sec- 
tion (2) which commences with the 
expression “The notice shall”. Sub- 
sec, (1) requires the Estate Officer 
to issue notice in writing to all per- 
sons concerned. Sub-sec, (2) deals 
with contents of such notice and in- 
dicates also that such notice is to be 
served not only on the person in oc- 
cupation of the encroached Govern- 
ment land but also on persons who 
claim or may claim interest therein. 
Sub-sec. (3) requires that notice shall 
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In any case also be served by af- 
fixture on the outer door or some 
other conspicuous part of the public 
premises in the manner prescribed. 
Sub-sec. (4) also requires that no- 
tice is to be served on all persons 
in Occupation of the public premises 
which shall be without prejudice to 
the provisions of sub-sec, (3), 

9. The State Government have 
framed Rules called the Orissa Pub- 
lic Premises (Eviction of Unauthoris- 
ed Occupants) Rules, 1962 (herein- 
after referred to as the Rules) in 
exercise of powers conferred by Sec- 
tion 13 of the Act. Rules 3 and 4 
which are relevant for the present 
purpose are extracted hereinbelow:— 

“3. Form of notices and orders— A 
notice or order under the Act shall 
be in one of the appropriate forms 
appended to these rules, 

4. Manner of service of notices and 
orders— (1) Where the person on 
whom a notice under sub-section (1) 
of Section 4 or sub-section (1) of 
Section 6 of the Act is to be served 
cannot be found a copy of such no- 
tice shall, in addition to any other 
manner of service specified in the 
Act, be fixed in a conspicuous part of 
the last known place of business of 
such person or be delivered to some 
adult member of his family. 

(2) The Estate Officer may also 
proclaim the contents of any notice 
in the locality by beat of drum.” 

Form A is the notice under sub- 
section (1) of S. 4 of the Act and 
such notice is to be issued directly to 
the person against whom proceeding 
is initiated. Only where the person 
on whom notice under S. 4 (1) of 
the Act is to be served cannot be 
found, a copy of such notice shall, in 
addition to any other manner of ser- 
vice specified in the Act, be fixed in 
@ conspicuous part of the last known 
place of business of such person or 
be delivered to some adult member 
of his family. 

10. Construing all the provisions 
of S. 4 of the Act and of Rules 3 
and 4 of the Rules read with Form 
A, the only possible conclusions are:— 

(a) Notice under sub-sec, (1) of 
Section 4 shall be served on the 
person who is sought to be evicted 
at his known address and if he is 
not found at that address, then a copy 
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of that notice is to be fixed in a con- 
Spicuous part of the last known place 
of business of such person or be de- 
livered to some adult member of his 


family. This alternative mode of 
service is in addition to any other 
manner of service specified in the 


Act, that is to say, in addition to the 
manner of service contemplated 


he 


under -sub-secs, (3) and (4) of S. 4 of 


the Act. 


(b) A notice must be served by af- 
fixture ony the outer door or some 
other conspicuous part of the public 
premises ‘in the manner prescribed 
for such service as provided in sub- 
sec, (3} of S, 4. 

(c) Over and above all the afore- 
said manner of service, if the Estate 


Officer has reason to believe that: 


any person is in occupation of the 
public premises in respect of which 
eviction proceeding under Sec 4 has 
been started, then, without prejudice 
to the provisions of sub-s, (3), he shall 
cause a copy of the notice to be serv- 
ed on every person in occupation by 
delivering or tendering a copy to 
that person. 

Il. It is next to be seen whether 
all or any of these requirements have 
been complied with in the instant 
ease, It appears from Annexure 2, a 
report submitted to O., P. No. 1 on 
the basis of which the proceeding for 
eviction was initiated, that O. P. No. 
l was aware not only of the home 
address of the petitioner but also of 
his office address Further, the peti- 
tioner has asserted in para 8 of his 
petition that O. P. No. 1 was also 
aware that guarter No. 34/2 
IV Unit-I had been allotted to him 
for his occupation and that the said 
allotment had been made by O. P. 
No. 1 himself, Eut the opposite par- 
ties except saying that the court of 
the Estate Officer had no informa- 
tion that the petitioner was staying 


in quarter No, 34/2 etc., did not ex- ` 


pressly deny that the Estate Officer 
had allotted that quarter to him and 
that he was aware of it. It is also 
not denied by the opposite parties 
and it also appears from Annexure i 
the final order of eviction passed in 
the proceeding, thet no attempt was 
made to serve notice on the petitioner 
either at his home or official address 
er at his village address, all three of 
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which were known -to opposite party 
No, 1, and that no service also was 


effected on the Bank, the occupant 
of the buildin, and that the only 
mode of service was as envisaged 
under sub-sec, (3) of Sec, 4 of the 


Act, There can be no escape from 
the conclusion that except effecting 
substituted service as envisaged in 
sub-see. (3) of Sec, 4 no attempt had 
been made to serve notice in the 
manner indicated by sub-sees, (1) and 
(4) read with Rules 3 and 4 of the 
Rules and Form A. 


12. The next question to consider 
is whether these provisions are man- 
datory and must be fully complied 
with or solitary compliance of sub- 
sec, (3) of S, 4 would be sufficient 
‘to confer validity on the eviction 
proceeding, notwithstanding that other 
modes of service have been complete- 
ly ignored, From the plain and un- 
ambiguous language of the provisions 
of sub-sees. (1), (2) and (3) of Sec. 4 
read with Rules it appears to me 
that all the provisions are manda- 
tory, They confer jurisdiction and 
authority on the Estate Ofifcer to 
evict unauthorised occupants of Gov- 


ernment land only after giving such 
occupants an adequate opportunity 


to be heard against eviction, His de- 
cision is final because S, 14 of the 
Act bars a suit and other proceedings 
in. respect of matters or disputes for 
determining or deciding which provi- 
;jsion is made in the Act. Since these 
‘Iprovisions oust the jurisdiction of 
the Civil Court and R. 5 (2) of the 
Rules makes the procedure before 
‘the Estate Officer summary in na- 
; |ture, strict compliance of sub-secs. (1) 
(2) and (3) of S. 4 of the Act and of 
the relevant rules is thereby indicat- 
ed to be essential. The general prin- 
ciple is that where an Act enjoins 
upon a specified authority that a par- 
ticular act has to be done in a parti- 
culer manner so that it may have 
jurisdiction to act further in the 
matter, the act must be done in that 
manner in order to be considered va- 
- llid, and confer on the authority such 
further jurisdiction, Since, as indi- 
cated already, the far-reaching ef- 
fect of the final order of the Estate 
Officer acting under the provisions of 
the Act is to deprive a person of his 


, [property right, at the same time de- 
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barring him from agitating the mat- 
ter in the Civil] Court, the aforesaid 
priticiple must have its full play and 
the Estate Officer cannot skip over 
some of the provisions of Sec, 4 of 
the Act and of the Rules relating te 
service of notice, at his option, to 
appropriate jurisdiction, 


13. Our ultimate conclusion from 


the aforesaid discussion is that Sec- 


tion 4 of the Act is mandatory and 
all. its requirements must be compli- 
ed with strictly, so also the require- 
ments of Rules 3 and 4 of the Rules. 
In the present case, excepting sub- 
sec. (3) of S. 4 other provisions of 
the Act and Rules have not been 
complied with, Amnnexures 1 and 4 
are, therefore, liable to be quashed. 


14. Mr. Patra, learned counsel for 
the opposite parties, contends that 
this writ application is not maintain- 
able as the petitioner has not been 
able to show any legal right to 
maintain it. Assuming that the peti- 
tioner is in unauthorised occupation 
of the Government land, his eviction 
therefrom must be in due course of 
law. None of the opposite parties 
have any right in law to evict the 
trespasser in high-handed manner or 
by resort to police force, The Act 
has been enacted to provide the pro- 
cedure which must be complied with] . 
before eviction is ordered and en- 
forced. Even a rank trespasser is 
entitled to maintain his possession, 
unless dispossessed in due course of 
law, A person in possession of land 
in assumed character of owner and 
exercising peaceably the ordinary 
rights of ownership has a perfectly 
good title against all the world but 
the rightful owner, He can maintain 
possession and recover possession if 
dispossessed by a third party on the 
basis of his possessory title, If he is 
in possession, even the _ rightful 
owner cannot take law into his own 
hand and throw him out by force. 
The rightful owner has to sue for re- 
covery of possession, in which case 
the person in possession can have -no 
defence against him. It follows from 
these principles that the petitioner 
being in present possession of the 
Government premises can maintain 
the present writ application, even 
though he may lack legal right in the 
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sense of an. absolute. owner of the 
property 

15. In the case of Guru Nanak 
Society vy, State, AIR 1972 Punj and 


Har 83, at page 96 {para 24), the 
aforesaid view has been ~ taken. It 
will be appropriate to extract the 


passage from that paragraph:— 

ee The view that an unauthoris- 
a occupant of land has no locus 
standi to move this Court under Arti- 
cle 226 of the Constitution against 
being dispossessed in an unauthorised 
manner can no longer be upheld in 
view of the authoritative pronounce- 
ment of their Lordships of the Sup- 
reme Court in Mohan Lal v. The 
State of Punjab, Civil Appeal No. 1024 
of 1967, D/- 25-11-1969 (SC). It was 
observed by Hegde, J. (who prepar- 
the judgment of the Court) as fol- 
ows:— 


‘Mr. Keswani, learned counsel for 

the Gram Panchayat contended that 
as the High Court has come to the 
conclusion that the appellants are in 
unauthorised occupation of the suit 
properties, they are not entitled to 
invoke the jurisdiction of the High 
Court under Articles 226 and 227 of 
the Constitution. This contention 
has no merit. Under our jurispru- 
dence even an unauthorised occupant 
can be evicted only in the manner 
authorised by law, This is the es- 
sence of the rule of law” 
To the same effect is the decision in 
the case of Ngurohiezao Apgami v. 
Sub-divisional Officer, AIR 1971 
Assam & Naga 74, where their Lord- 
ships held:— 

Vests In view of the provisions of 
Articles 21 and 31 of the Constitu- 
tion, and the Rule of law which is 
the guiding principie in a welfare 
State like ours, the Government may 
not evict persons in possession of 
Government land either as tenants 
Or as trespassers by using force ex- 
eept' by authority of law.” 
and allowed the petition against the 
notice for eviction for unauthorised 
occupation by the petitioners. 

16. From the aforesaid decisions 
it is clear that the petitioner can 
maintain the present writ application 
under Art, 226 and the objection of 
aaa must he negativ- 


ræ 
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17. For the aforesaid reasons this 
writ application is allowed, Annexures 
l and 4 are quashed and the case is 
sent back to the Estate Officer to 
dispose of the case afresh-in accord~ 
ance with law. Mr. Patnaik on be- 
half of his client stated that he takes 
notice of the eviction proceeding be~ 
fore the Estate Officer and that it is 
no longer necessary for that officer 
to issue fresh notices under sub-sec- 
tions (1) and (4) or Rules 3 and 4. 
He has only to issue a notice to the 
petitioner giving him some time to 
show cause against the proposed evic- 
tion and then to proceed to dispose 
of the matter in accordance with 
law. ~ 

The petition is, accordingly, allow- 
ed, but in the circumstances, there 
will be no order for costs. 


MOHANTI, J..— I agree, 
Petition allowed. 
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Smt. Kamal Ray, Petitioner 
Bhagabat Singh, Opposite Party. l 

Civil Revn, No, 199 of 1976, Dj/- 
5-4-1977,* 

Civil P. C. (1908), O. 9, R, 13 = 
Setting aside ex parte decree 
‘Summons not duly served? -—— Due 
service of summons — What consti- 
tutes — Limitation, (Limitation Act 


V, 


Y 


(1963), Art, 123 — ‘Summons not duly 4 


served’). 


Order 5, Rule 10, ©. PF, C provides 
for the mode of service. It is com- 
plied with as soon as a copy of the 
Summons is offered or tendered to 
the party, But G. R., & C. O. (Civil) 
Volume I, Chapter II, R, 14 provides 
for the mehod of service. It enjoins 
that if the summons or notice, when 
tendered, is declined by a party, it 
should be proved that the party was 
informed that the document tendered 
was a summons or notice, and that 
he was made acquainted with the 
nature and contents thereof. So due 
service of summons comprises of, 
apart from tendering a copy of the 


*(From Order of B, N. Misra, Mun- 
sif, Bhubaneswar, D/- 22-4-1976), 
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notice, -reading and explaining the 
contents thereof for the cognizance of 
the party as to the factum of pend- 
ing litigation, the court in which it 
is pending and the date on which 
the said litigation is posted. As the 
summons was not duly served, for 
the purpose of Art. 123 of the Limi- 
tation Act the period would run from 
the date of knowledge of the defen- 
dant as to passing of the ex parte 
decree against him, (Para 3) 


Cases Referred: Chronological Paras 


AIR 1957 All 76 3 
AIR 1941 Mad 435 3 

B. L. N. Swarny, for Petitioner; 
N. C. Panigrahi, for Opposite Party. 

ORDER:—- This is a plaintiff's revi- 
sion petition directed against order 
D/- 22-4-76 of the Munsif, Bhubane- 
swar setting aside the ex parte decree 
passed against the opposite party 
under O. 9, R. 13, C. P. C. 

2. The petitioner filed O, S. No. 46 
of 1971-I for declaration of his title 
to the suit property, for recovery of 
possession thereof after evicting the 
defendant therefrom and for cost and 
other ancillary reliefs. The suit was 
decreed ex parte on 25-1-74. A peti- 
tion under Order 9, Rule 13 was fil- 
ed for setting aside the ex parte de- 
cree. The plea of the opposite party 
was that the plaintiff obtained the 
ex parte decree against him by frau- 
dulently suppressing summons, and 
that he became aware of the decree 
passed against him ex parte on 29-1- 
75 and filed his application under 
0O. 9 R. 13 on 12-2-75 within 30 
days thereof. 

3. Mr. Swamy’s contention is that 
the application under O. 9, R, 13 was 
hopelessly barred by limitation not 
having been filed within the time 
prescribed therefor under Art. 123 of 
Limitation Act. Article 123 of the 
Limitation Act provides a period of 
limitation of 30 days from the date 
of decree or where the summons or 
notice was not duly served, when 
the applicant had knowledge of the 
decree. As the decree was a on 
en- 
dered to the defendant according to 
Peon’s report (Ext. A) on 19-6-71 the 
petition under O., 9, R, 13, C. P. C. 
having been filed on 12-2-75, is bar- 
red by time. Now Mr. Panigrahi, the 


Kamal Ray v. Bhagabat Singh (S. K, Ray J.) 


[Prs. 1-3] 


learned counsel for the defendant- 
opposite party relies upon second 
part of this article for the purpose 
of saving limitation and argues that 
as the summoris was not duly served 
the period of limitation is to be com- 
puted from the date of knowledge 
which is 29-1-75 and the petition for 
setting aside ex parte decree having 
been filed on 12-2-75 is within time 
The question, therefore. that arises 
for determination is what is the pro- 
per meaning to be attributed to the 
expression “duly served” in this arti- 
cle. Mr. Swamy cited two decisions 
on the question of interpretation of 
the expression “duly served”. One is 
the case of Kundan Lal Brindaban 
v. Bani Prasad Baij Nath Prasad, 
AIR 1957 All 76, and the other is 
the case of Stock and Share Ex- 
change Bureau v. Kothari & Sons, 
AIR 1941 Mad 435. The ratio deci- 
dendi of these two decisions is that 
due service in this article has refer- 
ence not merely to the mode of 
service but to the propriety of the 
summons where it fixes a date of 
hearing on which it would be im- 
possible for the defendant to ap- 
pear. Applying this principle, it ap- 
pears to Me that. in the facts and 
circumstances of this case, mere ten- 
dering a summons by the Peon will 
not amount to due service of sum- 
mons, O, 5. R. 10, C. P, C, provides 
for the mode of service, It is com- 
plied with as soon as a copy of the' 
summons is offered or tendered to 
the party. But G, R, & C.O. (Civil), 
Volume I, Chapter Ii, R. 14 provides. 
for the method of service. It enjoins! 
that if the summons or notice, when 
tendered, is declined by a party, it: 
should be proved that the party was 
informed that the document tendered: 
was a summons or notice, and that’ 
he was made acquainted with the na- 
ture and contents thereof, So due, 
service of summons comprises cf: 
apart from tendering a copy of the: 
notice, reading and explaining the 
contents thereof for the cognizance of 
the party as to the factum of pend- 
ing litigation, the court in which it 
is pending and the date to which 
the said litigation is posted, On this 
point, the finding of the learned 
Munsif is that the defendant was not 


explained the contents of the sum- 
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mons and that the opposite party ex- 
cept signing his signature in English 
cannot read and obviously, therefore, 
cannot understand that language, He 
has, therefore, essentially come to 
the conclusion that even though copy 
of the summons was tendered, the 
contents thereof not having been read 
over and explained to the party, the 
summons could not be held to have 
been duly served, Therefore, for the 
purpose of Art. 123 of the Limitation 
Act the period is to run, in the pre- 
sent case, from the date of knowledge 
of the defendant as to passing of 
the ex parte decree against him. 
There is no controversy in this case 
that the date of his knowledge is 
29-1-75, computing from which the 
petition for setting aside the ex parte 
decree under O. 9, Rule 13 must be 
held to be within time, The sole 
point, therefore, fails. I am, there- 
fore, not inclined to interfere with 
the order of the Munsif in setting 
aside the ex parte decree, 

4. The revision is, accordingly, 
dismissed with costs which are assess- 
ed at three gold mohurs, 

Revision dismissed. 
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R. N. MISRA AND K, B. 
PANDA, JJ. 

Smt Bilas Thakur, Petitioner vV. 
Tahsildar-cum-Revenue Officer Bar- 
garh and others, Opposite Parties. 

Original Jur. Case No. 413 of 1976, 
D/- 23-28-1977. 

(A) Orissa Land Reforms Act 
of 1969), S. 43 (2) — Objections 
Duty of Revenue Officer. 

Under S, 43 (2) the Revenue Offi- 
cer must enquire into the objections 
and record his reasons in writing for 
his ultimate conclusion. (Para 2) 

(B) Orissa Land Reforms Act (16 
of 1960), S, 44 (2) — Right of ap- 
peal under — Right is available to 
party to the proceeding — Stranger 
could prefer appeal only by leave of 
Court: AIR 1949 Bom 141, Referred. 

(Para 4) 

(C) Constitution of India, Article 

226 (1) (a) — Alternative remedy — 


FU/GU/B661/77/JHS 
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A.L R. 


Right to property taken away by 
impugned order — Petition is main- 
tainable — Presence of alternative 
remedy no bar. (Para 4) 


Cases Referred: 
AIR 1949 Bom 141 

R, C. Patnaik, for Petitioner; 
Govt, Advocate, for Opposite Parties. 

R. N. MISRA, J.:—- This is an ap- 
plication for quashing the fixation of 
ceiling in a suo motu proceeding 
under the Orissa Land Reforms Act 
(hereinafter referred to as the ‘Act’). 


2. The brief facts relevant for 
disposal of the application are the 
following: One Bhagaban Panda was 


the recorded owner in respect of 
17.19 acres of agricultural and waste 
lands located within Barpalli area of 
the district of Sambalpur, He died in 
the month of April, 1970 leaving be- 
hind two widows Phula and 
Madhabi — and two daughters — Bi- 
las (petitioner) who was long married 
born through Phula and Krishnapriya, 
still minor, born through Madhabi. 
The widows did not file any return 
as contemplated under Sec. 40-A of 
the Act and a suo motu proceeding 
was initiated by the Revenue Officer. 
On receipt of notice, the two widows 
filed an objection in August, 1975, as 
per Annexure 2. In para, 4 of this 
objection, it was specifically alleged 
that Bhagaban kad alienated 8.98 
acres of land to four named trans- 
ferees during his lifetime and as such 
the proceeding was not 


Chronological Paras’ 


yp 


maintain- . 


able. The enquiry was fixed to 6-12-ì 


1975, when the two widows appeared. 
The Revenue Officer declined to en- 
ter into an examination of the cor- 


rectness of the objection by saying:— . 


Saisie Seen the objection 
filed, The grounds in objection have 
been decided by the Tahsildar on 
26-10-74 i.e. at the time of prepara- 
tion of draft statement. Hence the 
objection petition is rejected. Conse- 
quently the draft statement is con-. 
firmed under S, 44 (1) of the O. L.R. 
ACE. a... 3 
On 26-10-1974, the enquiry appears 
to have been in the absence of the 


petition | 


widows and the Revenue Officer had ` 


stated as follows:— 

“Took up the case in my Barpalli 
camp court. None appears. 

The enquiry into this case was 
taken up in presence of Shellu 
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tary is also entitled to see as to whether 
all the requirements for the admission to 
the examination have been fulfilled by 
the students or not. But once he is satis- 
fied that all the requirements for admis- 
sion to the examination have been ful- 
filled and he issues admit card under 
R. 17 and the student sits in the exami- 
nation in pursuance of the said admit 
card then the Board has no authority in 
law to withhold the result of any stu- 
dent on the ground that he was not eli- 
gible under Rr. 2 and 3 to appear in the 
examination or that he had not fulfilled 
the requirements laid down in Rr. 13 
and 14. 

8. Chapter IV deals with the condi- 
tions under which students shall be ad- 
mitted to the examination. Chapter V 
deals with the conduct of the examina- 
tion., This Chapter provides that the 
Board shall fix the centre and shall noti- 
fy the date of examination. Learned 
counsel for the Board refers to Rr. 18 
and 19 which are as follows: 

“18 Malpractice, indiscipline, etc— In 
any case where it is found that the exa- 
mination has been violated by error, im- 
proper conduct, or other causes or where 
malpractice, fraud, or act of indiscipline 
or use of unfair means are reported to 
have been resorted to the Board shall 
have the power to cancel the examina- 
tion or to withhold or amend the result 
in such cases and to take such other ac- 
tion as it may deem fit. 

19, In any case where the result of the 
examination has been ascertained and 
published and it is found that such re- 
sult has been affected by error, malprac- 
tice, fraud, or any other cause whereby 
an examinee has in the opinion of the 
Board been party to or privy to or con- 
nived at such malpractice, fraud or im- 
proper conduct the Board shall have 
power at any time, notwithstanding the 
issue of the certificate to amend the re- 
sult of such examinee and to make such 
declaration as it may consider necessary 
in that behalf.” 

Rule 18 deals with the power of the 
Board to cancel the examination or to 
withhold or to amend the result in such 
zases and to take such other action as 
it may deem fit. Learned counsel for the 
‘Board contends that if a student was 
not eligible for appearing in the exami- 
tation under Rr. 2 and 3 of Chapter IV, 
the Board has the power to withhold the 
result of such students even after he 
has appeared in the examination. I am 
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afraid to accept this contention of the 
learned counsel for the Board for the 
simple reason that R. 18 deals with mal- 
practice and indiscipline in course of the 
conduct of the examination. Rule 18 does 
not authorise the Board to withhold the 
result of any examinee on the ground of 
the eligibility of the student to appear 
in the examination. The Board is not en- 
titled to hold fresh enquiry into the eli- 
gibility of the student for the simple 
reason that the Secretary had already 
held enquiry under R. 17 of Chapter IV 
of the Regulations before issuing admit 
card, The opinion of the Secretary of 
the Board under R. 17 of Chapter IV of 
the Regulations is final between the 
Board and the student and subsequently 
the Board is estopped from challenging 
the validity of the opinion of the Secre- 
tary. In this circumstance I hold that 
when a student has appeared in the exa- 
mination on the basis of the admit card, 
the question of eligibility of the student 
to appear in the examination cannot be 
challenged and the Board has no juris- 
diction to withhold the result of such 
student on the ground that he was not 
eligible to appear in the examination for 
non-compliance of Cls. (2) and (3) of 
Chapter IV of the Regulations. 


9. The enquiry under R, 17 of Chap- 
ter IV envisages an enguiry before hold- 
ing the examination. Therefore, the 
Board is not entitled to make enquiry 
about the eligibility of the student after 
he has already appeared in the examina- 
tion. Rule 17 of Chapter IV provides that 
the Secretary shall issue the admit cards 
after satisfying himself that all require- 
ments covered by Chapter IV have been 
fulfilled for admission to the examina- 
tion. If once the Secretary is satisfied 
that all the requirements of Chapter IV 
have been fulfilled then only he will 
issue the admit cards. If once an admit 
card has been issued and the student has 
already appeared in the examination, the 
Board has no jurisdiction to hold fresh 
enquiry in respect of the conditions laid 
down under Chapter IV of the Regula- 
tions, There is no provision in the Regu- 
lations to suggest that the Board has 
power to réinvestigate the conditions 
laid down under Chapter IV even if the 
student had already appeared in the exa- 
mination. 


10. In the present case the learned 
counsel for the Board contends that the 
Board shall not publish the. result of 
petitioners Nos. 5 and 40 as they were 
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not regular students of the school as en- 
visaged under Cl. (2) of Chapter IV of 
the Regulations. In my opinion the Board 
has no authority in law to withhold the 
result of petitioners Nos, 5. 40 and others 
in view of the fact that these petitioners 
appeared at the examination in pursu- 
ance of the issue of admit card by the 
Secretary of the Board. 


11. In my opinion R. 19 of Chapter V 
does not authorise the Board to withhold 
the result of a student on the ground 
that he was not eligible to appear in the 
examination. Rule 19 deals with the be- 
haviour of an examinée in course of the 
conduct of examination. It is not the case 
of the Board that these petitioners com- 
mitted any malpractice or fraud at the 
time of the conduct of the examination. 
It is also not the case of the Board that 
these petitioners were party to the mal- 
practice, fraud or improper conduct af 
the time of examination. In such circum- 
stances I hold that neither Rule 18 nor 
R. 19 help the case of the Board. 


12. In my opinion Chapter IV deals 
with the conditions under which stu- 
dents shall be admitted to the examina- 
tion whereas Chapter V deals with the 
conduct of examination, These two chap- 
ters should not be mixed up. Under R. 17 
of Chapter IV the Secretary shall issue 
admit card after satisfying himself that 
all requirements of Chapter IV have 
been fulfilled by the candidate. Rules 18 
and 19 occur in Chapter V. These rules 
empower the Board to take action if any 
student commits mal-practice and indis- 
cipline in the course of the conduct of 
examination, These Rules (18 and 19) do 
not authorise the Board to withhold the 
result of any student on the ground that 
he was not eligible to appear in the exa- 
mination. 

In the present case the Board initiated 

enquiry about the eligibility of peti- 
tioners Nos. 5 and 40 when these peti- 
tioners had already appeared in the exa- 
mination. The Secretary can hold en- 
quiry about the eligibility of the student 
before issuing the admit card and not 
after that. 
_ 13. In view of the fact that the Board 
has already published the result of 24 
students, namely, petitioners Nos. 2, 3, 4, 
7, 8 9. 12. 15. 17 18, 19. 20, 21, 23, 
24, 25, 26. 28, 29, 30, 32, 34, 38 and 42, I 
pass no order so far as these students aré 
concerned but I direct the Board to pub- 
lish the results of rest of the students. 


State v. R. B. Ojha 


A.LR. 


14. In the result the applicatior is 
allowed. Respondent No, 1 (Bihar School 
Examination Board) is directed to pub- 
lish the result of the rest of the students, 
namely, petitioners 1, 5, 6, 10, 11, 13, 14, 7 
16, 22, 27, 31, 33, 35, 36, 37, 39, 
40, 41 and 43 immediately. 

Order accordingly. 
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NAGENDRA PRASAD SINGH 
- AND B. 5. SINHA, JJ. 


The State of Bihar, Appellant v., 
R. B. Ojha for Ojha Brothers, Res- 
pondent. 


Appeal from Original Order 
273 of 1973, D/- 2-5-1977.* 


(A) Constitution of India, Article 
299 — Execution of contracts —> 
— Contract purported to be signed 
by the Dy. Secretary who was osten- 
sibly authorised to sign contracts on 
behalf of the Government — State 
denying such authority — Presump- 
tion under S. 114 (c) Evidence Act 
will be raised —- Burden of proof — 
Burden to be discharged by Govern- 
ment — (Evidence Act (1872), Ss. 101 
102 and 114 (e)). 

In view of the stand taken on be- 
half of the State, the burden is on 
them to show that the person who 
actually executed the contract was 
not duly authorised to execute the 
said contract on behalf of the Gov- 
ernor, The document ex facie has 
been executed on behalf of the Gov-; 
ernor, Having been executed in 
course of the official business and in 
discharge of executive functions. osten- 
sibly it is to be taken to conform to 
the requirement of Art. 299 of the 
Constitution. It is for the Govern- 
ment who wants to be relieved of the 
burden of the contract to prove 
to the satisfaction of the Court 
that due to lack of proper autharisa- 
tion the contract became void. 

(Para 6) 

No duty chart for the relevant vear 
was prodticed. Although a duty chart 
will not amoun: to an authorisation ¢ 
within the meaning of Art, 299 of 
*(From Order of D. P., Mukherjee, 

Sub J., First Court Patna, D/- 23-6- 

1973). 
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the Constitution, still it supports the 
stand of the respondent that the per- 
son who actually executed the con- 
tract had been entrusted with the 
contracts of the department and he 
was authorised to execute the con- 
tracts. Apart from that, it is an ad- 
mitted position that decision to sub- 
stitute a new arbitrator for the 
Superintending Engineer of the Cir- 
cle was taken at the highest level by 
State Government, which will un- 
doubtedly amount to a decision of 
the State Government, Only after 
such decision the so-called contract 
for substituting new arbitrator for 
another was signed. In such a situa- 
tion, unless it is shown otherwise, the 
presumption in accordance with Sec- 
tion 114 (c) of the Evidence Act can 
be raised that the official acts have 
been regularly performed. In such a 
case it is for the State to show that 
although one of its officers has pur- 
ported to execute a contract on be- 
half of the Governor, the said con- 
tract was invalid. In such a situa- 
tion, the burden of proof is on the 
Government. 


The Government has not led any 
such evidence in its support, so as to 
shift the onus on the question of ad- 
ducing evidence in rebuttal on the 
respondent. It wanted the Court to 
five a judgment about the invalidity 
of the contract and liability of the 
State under that contract, The facts 
„necessary for that finding has to be 
“adduced and proved by it in view of 
S. 101 of the Evidence Act. Even 
the test of S. 102 of the Evidence Act 
has not been fulfilled because if no 
evidence is led on the question of 
authorisation then it is apparent that 
the Government will fail, Case law 
discussed, (Paras 7, 8) 


(B) Arbitration Act (1940), S. 2 (a) 
— “Arbitration agreement” — Whe- 
ther substitution of another arbitra- 
tor in place of a named arbitrator 
amounts to a fresh arbitration agree- 


ment — Held same agreement con- 
_tinues — No fresh agreement takes 
“place. 


From the definition of the “arbitra- 
tion agreement” it is clear that the 
arbitration agreement is not depen- 
dant on naming the arbitrator; an 
arbitrator may be named or may not 
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be named. In 4 case where no arbi- 
trator has been named, by consent of 
the parties an arbitrator has to be 
nominated, or in absence thereof, the 
court has to appoint an arbitrator in 
accordance with the provisions of the 
Arbitration Act. From Sections 8 (1) 
(b). 11, 12 and 20 (4) of the Arbi- 
tration Act it appears that under cer- 
tain circumstances the parties by mu- 
tual consent may substitute an arbi- 
trator, failing which the court has 
power to appoint any arbitrator other 
than one who had been appointed by 
the parties concerned earlier, If the 
substitution of one arbitrator for an- 
other arbitrator by consent of the par- 
ties was an integral part of the arbi- 
tration agreement, then Court could 
not have been invested with power 
to substitute a contract for a con- 
tract which had been originally en- 
tered into between the parties. No 
doubt, by statutory intervention even 
some contracts, which have been en- 
tered into between the parties, can be 
altered or modified, but that is not 
fos situation under the Arbitration 
ct. 


Once it is established that parties 
had agreed to substitute the original- 
ly named arbitrator by another then 
the document which is executed in 
pursuance thereof will amount only 
to carrying out the terms of the 
arbitration agreement of the original 
contract which was never substituted 
or altered within the meaning of Sec- 
tion 62 of the Contract Act, Case law 
discussed, (Para 10} 

(C) Arbitration Act (1940), S. 13 — 
Arbitrator’s jurisdiction to award in- 


terest — “Interest on blockage of 
amount” claimed — Entire dispute 
including this claim referred — Arbi- 


trator can award interest, AIR 1955 


SC 468, Explained; AIR 1967 SC 
1030, AIR 1967 SC 1032, AIR 1972 
SC 1507, Rel. on. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 212 13 
AIR 1973 Mys 37 13 
AIR 1972 SC 1507 13 
AIR 1967 SC 1030 13 
AIR 1967 SC 1032 13 
ATR 1963 SC 1685 13 
ATR 1962 SC 1123 10 
AIR 1962 Cal 360 10 
AIR 1961 SC 1316 8 
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AIR,1961 SC.1474 s,s Ss 88 
AIR 1956 All 377 10 
AIR. 1955 SC 468 13 
AIR 1953 Cal 488 10 
AIR 1949 PC 278: 76 Ind App 202 8 
AIR 1948 Cal 230 10 
AIR 1947 PC 135 8 
AIR 1934 PC 217:61 Ind App 371 8 
AIR 1930 PC 193:57 Ind App 214 8 


AIR 1930 PC 265:1931 App Cas 


(1905) 1 Cal LJ 261 8 


Ram Balak Mahto (G. P. IV) and 
Sachchidanand Jha (J. C. to G. P. IV) 
for Appellant; -Balbhadra Prasad 
Singh, Sreenath Singh, Lakshman 
Saran Singh and Madhusudan Singh, 
for Respondent. 

NAGENDRA PRASAD SINGH, J.:— 
This is an appeal under S. 39 (1) (vi) 
of the Arbitration Act, 1940 on behalf 
of State of Bihar against an order re- 
jecting the prayer made on behalf of 
the appellant to set aside an award. 

2. It is an admitted position that 
a contract was entered between the 
appellant and M/s, Ojha Brothers, 
the respondent, for execution of work 
in Hayadhar Syphon of the Eastern 
Kosi Canal, The contract was exe- 
cuted in the prescribed form, on 
29-3-1951 (Ext. 3) and was signed by 
the Chief Engineer, Kosi Project on 
behalf of the Governor, and Mr, Ojha 
on behalf of the firm, After the con- 
tractor had executeé some part of 
the contract, some cispute arose be- 
tween the contractor and the local 
officers resulting in ultimate reces- 
sion of the said contract by the State 
Government, On 21-12-1963, the 
respondent made a protest regard- 
ing the unilateral recession of the 
contract, By letter dated 18-2-1964 
(Ext. 4), the respondent made a re- 
quest for reference of the dispute for 
arbitration in terms of Clause 23 of 
the aforesaid contract. In that very 
letter it was stated on behalf of the 
respondent that in view of the ani- 
mus of the local engineers against 
the respondent, the dispute should be 
referred to a person other than an 
officer of the River Valley Project 
Department. Under Cl, 23 of the 
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Contract, the dispute was to be re- 
ferred to the Superintending Engi- 
neer of the Circle. By letter dated 


96-2-1964 (Ext. 5); the then Deputy 
Secretary of.the River Valley Pro- 
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; ject Department of the State Govern- 


ment informed the respondent that 
State Government was agreeable to 
refer the dispute to another Super- 
intending Engineer of the River Val- 
ley Project. By a letter dated 5-3- 
1964 (Ext. 6) the respondent again 
made the request for arbitration by 
an outsider and suggested names of 
eight persons who were at one time 
Chief Engineer of one Department 
or other. The State Government, 
out of the persons suggested, accept- 
ed the name of Shri A. L. Das, ex- 
Chief Engineer, Damodar Valley Cor- 
portion and the said acceptance was 
communicated by letter dated 16-5- 
1965 (Ext. 6/A) under the signature 
of the aforesaid Deputy Secretary. 
The respondent wes also asked to de- 
posit Rs. 2000/- as his contribution to 
the remuneration of the aforesaid 
arbitrator. Respondent, while ac- 


` 
1 
, 


X 
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cepting the appointment of Shri A. 


L. Das forwarded a demand draft for 
that amount, by a letter dated 23-5- 
1964 (Ext. 6/B). On 29-5-1964, the 
aforesaid Deputy Secretary informed 
Shri A. L. Das about the arbitration 
and requested him to visit the site, 
The draft of the agreement for refer- 
ence to aforesaid Shri A. L. Das was 
sent along with letter dated 6-6-1964 
(Ext. 6/G) to the respondent by the 
State Government and on 8-8-1964 
the agreement (Ext. 1) to refer the 
dispute to aforesaid Shri A. L. Das 
was executed. On behalf of the Gov- 
ernor, it was signed by Shri 
Srivastava, the Deputy Secretary of 
the River Valley Project Department. 
The arbitrator inspected the site and 
entered . into reference. After the 
hearing had commenced, on 5-12-1964 
a letter (Ext. A) was addressed to 
Shri A. L, Das by one Shri B. N. 
Sinha, the Deputy Secretary to the 
Government, saying that he was 
directed to say that on examination 
of the agreement for arbitration dated 
8-8-1964, it hac been disccvered 
that the said agreement was not in 
conformity with Art, 299 of the Con- 
stitution of India, as such, no useful 


purpose will be served by bringing. 


the arbitration to the conclusion, 
which will result in an invalid award. 


The State Government, however, par- 
ticipated during the hearing and the 
arbitration - proceeded, On . 23-12-1964, 
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the arbitrator gave .his award that 
the respondent was entitled for an 
amount of Rs. 9,58,506. The award 
was filed in the court concerned 


“where a prayer was made on behalf 


of the respondent to make it a rule 
of the court, An objection was filed 
on behalf of the appellant on 
2-2-1965. As already stated above, 
learned Subordinate Judge after con- 
sideration of the question involved, 
has rejected the objection filed on be- 
half of the appellant; hence this ap- 
peal. 

3. The only objection which had 
been taken before the learned Sub- 
ordinate Judge on behalf of the ap- 
pellant against the award in question 
was that there was no valid arbitra- 


¿tion agreement to refer the dispute to 


? 


è 
a 


i 
. 


i 
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said Shri A. L. Das, and, as such, the 
award given by him itself is invalid 
:n law, The agreement to refer the 
dispute (Ext. 1) is being challenged 
on the ground that it was in contra- 
vention of Art. 299 of the Constitu- 
‘jon, and, as such, it is void in eye of 
law. No other objection appears to 
have been taken in the court below. 
Same is the position before this 
Court. As such, the precise question 
which has to be answered is as to 
whether the award given by Shri 
A. L, Das was on the basis of a va- 
Hd arbitration agreement. 


4. There cannot be two opinions 
fhat before an award is given by an 
erbitrator, there must be a valid 
erbitration agreement, In the instant 
case, it is not in dispute that there 
was an arbitration agreement under 
Cl. 23 of the original contract, dated 
€9-3-1961 (Ext. 3), Under that arbi- 
tration clause it had been agreed 
between the State Government and 
the respondent that in case any dis- 
pute or differences arise between the 
parties in respect of the meaning of 
specification, design, drawing and 
cther connected matters or in respect 
cf any other condition of the con- 
tract, then such dispute or differen- 
ces “shall be referred to the Super- 
intending Engineer of the Circle and 
his decision thereon shall be final, 
conclusive and binding on all the 
parties.’ The reference which was 
made for arbitration was under this 
Cl. 23. But, instead of the Suprintend~ 
ing Engineer of the Circle, who was 


State v. R. B. Ojha (N. P. 


ferred to arbitration: . the 


Singh: J.) '-[Prs, 2-5} . Pat. 261 


the arbitrator .mentioned in the arigi- 
nal contract, it was referred to Shri 
A. L. Das, who ultimately, gave the 


award, On behalf of the appellant, 
it has been urged that substituting 
one arbitrator for the arbitrator 
named in the arbitration agreement 
itself amounts to substituting one 
contract by another and this also 


must be in accordance with.the re- 
quirement of Art. 299 of the Consti- 
tution, failing which all steps taken 
will be nullified. According to the 
appellant, Shri B. P, Srivastava, the 
Deputy Secretary aforesaid, was not 
duly authorised by the Governor to 
execute contracts on behalf of the 
State Government as required by 
Art. 299 of the Constitution, and, as 
such, the agreement dated 8-8-2964 
(Ext, 1) itself was void. On behalf 
of the respondent, however, both the 
aforesaid assertions have been chal- 
lenged, According to him, in the cir- 
cumstances of the case, there is no 
question of substituting one contract 
by another; it only amounted to re- 
ferring the dispute by consent of both 
the parties to a person other than 
the person mentioned in the arbitra- 
tion agreement, and even if it is held 
that it amounted to altering the 
terms of the contract dated 29-3-1961 
(Ext. 3) by the agreement dated 
8-8-1964 (Ext. 1), still the agreement 
(Ext, 1) is not invalid because Shri 
B. P. Srivastava, the Deputy Secre- 
tary, who signed it on behalf of the 
Governor, was duly authorised hy 
the Governor. 

5. Before I examine the legal and 
factual aspect of the matter, one fact 
must be taken note of that it is an 
admitted position that the decision 
to substitute Shri A. L. Das for the 
Superintending Engineer of the Cir- 
cle has been taken at the highest 
level, i.e., by the State Government. 
Before the learned Subordinate Judge 
all the materials in connection with 
the same were produced and I may 
incidentally refer to some of the 
oral and documentary evidence on 
that point. D. W. 1, who was exami- 
ned on behalf of the State Govern- 
ment, has stated on that point as 
follows:— 

“After Ojha Brothers submitted re- 
presentation that the dispute be re- 
concerned 
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file was sent to the 
Shri B. P, Srivastav., 
ded for arbitration, Secretary also 
agreed with the said recommenda- 
tion. Shri S. N. Singh had the full 
name Sachida Nand Singh. Concern- 
ed Minister agreed with the recom- 
mendation. of the Secy. Therefore 
Ojha Brothers was informed that the 
Govt, has agreed for arbitration, On 
the basis of the letter 6 (a) dated 
16-5-64 Govt. informed the Ojha 
Brothers about Govt, willingness to 
go for arbitration. The letter is 
signed by Shri B. P, Srivastav. 


Both the Govt. and the contractor 
Ojha Brothers agreec to the proposal 
that Mr, A. L., Das be the arbitrator.” 
The letter (Ext. 6/A) dated 15-5-1964 
spoken by the aforesaid witness is 
the letter by which the name of Sri 
A. L. Das was accepted by the State 
Government, In that letter it was 
stated “I am directed to say that 
Government have agreed to refer the 
dispute with you for arbitration to 
Shri A. L, Das, Ex-Chief Engineer, 
Domodar Valley Corporation...” This 
fact has not been disputed even be- 
fore this Court, But, it was urged 
that although the decision to substi- 
tute Shri A. L. Das in place of the 
Superintending Engineer of the Cir- 
cle had been taken by the State 
Government, the contract which was 
executed in pursuance to that deci- 
sion was executed by the Deputy 
Secretary, Sri B. P, Srivastava, who 
was not authorised to execute the 
-eontract on behalf of the Governor. 

6. Whether the agreement dated 
8-8-1964 (Ext. 1) is a contract within 
the meaning of Art, 299 of the Con- 
stitution, I shall deal later, But, even 
if it is assumed that it is a contract 
in view of the stand taken on behalf 
of the State, in my opnion, the bur- 
den is on them to show that Shri B. 
P Srivastava was not duly authoris- 
ed to execute the said contract on be- 
half of the Governor, The document 
(Ex. 1) ex facie has been executed on 
behalf of the Governor, Having been 
executed in course of the official 
business and in discharge of execu- 
tive. functions ostensibly it is to 
be taken to conform to the require- 
ment of Art. 299 of the Constitution. 
The appellant wants to be relieved of 
the burden under the contract. In 


Deputy Secy. 
He recommen- 
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such a situation, it is for the appel-| 
lant to prove to the satisfaction of. 
the Court that due to lack of proper 
authorisation the contract became 


void. In order to show that Shri B.} 


P. Srivastava, the Deputy Secretary, 
had no authority to execute the docu- 
ment (Ext.1), the appellant has pro- 
duced an authorisation by the Gov- 
ernor of Bihar, dated 10.12.1959 which 


has been marked as Ext. C. This 
authorisation is divided into differ- 
ent sub-heads. Sub-head A refers 


to the Public Works Department Irri- 
gation and Electricity Departments. 
Under 12 serials different nature of 
the documents are mentioned and 
against them the officers concerned 
who can execute those documents and 
contracts are named by designation. 


Sub-head B is in respect of Forest” 


Department. Sub-head C is in res- 
pect of Public and Currency Depart- 
ment, Treasuries. Sub-head E is “As 
regards contracts etc. not hereinbe- 
fore specified.” According to the ap- 
pellant, there is no reference of Ri- 
ver Valley Project Department in 
Sub-heads A to D. As such, the con- 
tract in respect of this Department 
has to be executed according to the 
mode prescribed under heading E. It 
may be pointed out that so far as the 
present contract is concerned, it is 
not directly covered by any of the 
items mentioned under heading E. It 
has been asserted that 
covered by serial No. 1 which says, 
“All deeds and instruments 
to matters, other than those specified 
in heads 2to 9”, then such documents 
are to be executed, “by Secretary to 
Government.” It has been submitted 
that the case in question will be 
covered by this residuary clause of 
residuary heading of the authorisation 
and only Secretary of the Depart- 
ment could have executed the con- 
tract, On behalf of the respondent, 
however, it has been urged that the 
River Valley Project Department was 
a temporary department and part and 
parcel of Irrigation Department. as 
such, the instant contract will be 
covered under sub-head A Clause 12, 
which could be executed by the 
Secretary, Additional Secretary or 


Deputy Secretary to the Government. 
Admittedly this River Valley Project 


it will be. 


relatingy 


Department was in existence prior to, 


| 
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10-12-1959. No reason has been given 
on behalf of the appellant as to why 
then this River Valley Project De- 
partment was not separately dealt 
with in Ext. C. On behalf of the res- 
pondent it has been asserted that all 
the relevant authorisations from time 
to time have not been produced by 
the State Government, and this is 
demonstrated by the fact that the 
original contract dated 29-3-1961 
(Ext, 3), legality of which is not be- 
ing questioned, had been signed by 
the Chief Engineer, Kosi Project, Ac- 
cording to respondent, if authorisa- 
tion dated 10-12-1959 (Ext. C) was 
the authorisation even in respect of 
the River Valley Project Department. 
then the Chief Engineer could not 
have signed the contract on behalf of 
the Government even in the year 1961. 
The State Government has not chal- 
lenged the contract (Ext. 3) to .be 
void at any stage. In this connec- 
tion, our attention was drawn to the 
objection filed before the learned 
Subordinate Judge as well as to the 
evidence of D. W. 1. D W. 1 in 
course of his evidence has stated that 
Ojha Brothers has been given a con- 
tract for construction of syphon in 
the Eastern Kosi Canal and a con- 
tract (Ext, 3) was executed. He has 
further said that as he did not per- 
form the full work as per the agree- 
ment, the contract was rescinded some- 
time in the year 1963. Learned Sub- 
ordinate Judge in the impugned order 
has also stated on the basis of the 


arguments made before him as fol- 
lows:— 
“A contract was entered into be- 


tween the State of Bihar (defendant) 
and the firm of Ojha Brothers (plain- 
tiff) for execution of work in Haya- 
dhar Syphon of the Eastern Kosi 
Canal on the basis of written agree- 
ment D/- 29-3-1961 Ext. 3. This was a 
contract in accordance with the provi- 
sions of Art. 299 of the Constitution 
and was signed by the Chief Engli- 
neer having authority to sign such 
contract on behalf of the Govern- 
ment.” 
In the memorandum of appeal which 
was filed before this Court on affida- 
vit it has been stated in paragraph 1 
as follows:— 

“A contract was entered 
tween the State of Bihar 


into þe- 
(defen- 
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dant) and the firm Ojha Brothers 
(Plaintiff) for execution of work in 
Hayadhar Syphon of the Eastern Kosi 


Pat. 263 


Canal on the basis of a written 
agreement dated 29-3-1961 Ext, 3. 
This was a contract in accordance 


with the provisions of Art. 299 of the 
Constitution and was signed by the 
Chief Engineer having authority to 
sign such contract on behalf of the 
Government. The contract included 
an agreement for arbitration vide 
Clause 23.” 


During the course of the argument 
also the validity of the original con- 
tract dated 29-3-1961 (Ext. 3) was 
not challenged. As to how in the 
year 1961 the Chief Engineer signed 


the contract on behalf of the Gov- 
ernment, in view of authorisation 
dated 10-12-1959 has not been ex- 


plained, and learned Government 
Pleader appearing on behalf of the 
appellant could not reconcile this 
position, None has been examined on 
behalf of the State, except D, W. 1, 
who is an assistant in the Depart- 
ment to state that Shri B, P. Srivas- 
tava was not duly authorised and 
that the aforesaid authorisation dated 
10-12-1959 (Ext, C) was the authori- 
sation by the Governor even for 
the River Valley Project Department. 
Even D. W. 1, Deobali Singh, has 
not stated this fact. He has simply 
stated about the aforesaid authorisa- 
tion in these words, “I possess notifi- 
cation issued by the Law Depart- 
ment showing authorisation of power 
under Art. 299 of the Constitution. 
This is the said notification which is 
marked Ext, C.” 


7. D. W. 1 in his cross-examina- 
tion has admitted that there was a 
duty chart in the department showing 
which officer of the department was 
entrusted with which work. The 
duty chart which was prepared in 
the year 1961 (Ext. 2) showed that 
Shri B. P, Srivastava was to deal 
with contract relating to the depart- 
ment apart from other matters, D.W. 
l1 admitted that that chart was in 
force up to 1963. A petition was fil- 
ed on behalf of the respondent to 
produce the duty chart for the year 
1964, Learned Subordinate Judge by 
his order dated 18-5-1973 passed a 
specific order directing the appellant 
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to produce the duty chart for the 
year 1964. No such duty chart for 


the year 1964 was produced, Although 
a duty chart will not amount to an 
authorisation within the meaning of 
Art. 299 of the Constitution, still it 
supports the stand of the respondent 
that Shri B. P. Srivastava had been 
entrusted with the contracts of the 
department and he was authorised to 
execute the contracts. 


8. Apart from that, it is an ad- 
mitted position that decision to sub- 
stitute Shri A. L. Das for the Super- 
intending Engineer of the Circle was 
‘taken at the highest level by State 
Government, which will undoubtedly 
amount to a decision of the State 
Government. Only after such deci- 
sion the so-called contract dated 8-8- 
1964 was signed by Sri B, P. Srivas- 
tava. In such a situation, unless 1t 
is shown otherwise, in my opinion, 
the presumption in accordance with 
Section 114 (e) of the Evidence Act 
ean be raised that the official acts 
have been regularly performed, In 
this connection, reference has been 
made to the cases of Jitendra Nath 
Ghose v. Manmohan Ghose, (1930) 57 
Ind App 214 at p. 221: (AIR 1930 PC 
193 at p. 196), Mohd. Akbar Khan 
v. Musharaf Shah, (1934) 61 Ind App 
371 at p. 374:(AIR 1934 PC 217 at 
p. 218) and Srinivas Mall Bairoliya 
v. Emperor, (AIR 1947 PC 135 at P. 
138). It is a rebuttable presumption, 
but I have already pointed out that 
no material has been produced except 
the’ aforesaid authorisation dated 
10-12-1959 (Ext. C) in support of the 
assertion that the contract in respect 
of the department in question could 
have been executed only by the 
Secretary of the department. I have 
already pointed out that there is 
nothing in Ext. C from which it 
can be inferred that it was the autho- 
risation by the Governor even in res- 


pect of the department in question 
specially in view of the acmitted 
position that in the year 1961 the 


Chief Engineer of the Kosi Project 
could have executed a valid contract 
on behalf of the Governor so far as 
this department is concerned. In my 
opinion, it is one of those cases 
where it was for the State to show 
that although one of its. officers has 
|purported to execute a contract ‘on 
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behalf of the Governor, the said con- 
tract was invalid. In such a situation, 
the burden of proof was on the ap- 
pellant. It was pointed out in the 
case of Bakshi Das v. Nadu Das, 
(1905 Cal LJ 261) that if one of the 
contracting parties alleges that the 
contract is opposed to public policy, 
it is for him to set out and prove 
those special circumstances which 
will invalidate the contract. Simi- 
larly, in the cases of Official Assig- 
nee of the Estate of Cheah Soo Tuan 
v. Khoo Saw Cheow, (1931) App Cas 
67: (AIR 1930 PC 265): Kumbham 
Lakshmanna Tangirala Venkate- 
swarlu, (1949) 76 Ind App 202 at p. 
220: (AIR 1949 PC 278): Kundan Lal 
Rallaram v. Custodian Evacuee Pro- 
perty. (AIR 1961 SC 1316) and K, S. 
Nanji.and Co, v. Jatashankar Dossa, 
(AIR 1961 SC 1474), it was observed 


that in some situation onus shifts 
from one party to the other during 
the trial. but even in such cases 


where after the entire evidence is ad- 
duced and the courtor the Tribunal 
concerned feels that it cannot make 
up its mind as to which of the ver- 
sions is true, it will hold that the 
party on whom the burden lies has 
not discharged the burden. In the in- 
stant case, in my opinion, the appel- 
lants have not led any such evi- 
dence in their support, so as to shift 
the onus on the question of adducing 
evidence in rebuttal on the respon- 
dent, They wanted this Court to 


Pp 


x 


give a judgment about the invalidity, 


of the contract and liability of the 
State under that contract. The facts 
necessary for that finding had to be 
adduced and proved by them in view 
of S. 101 of the Evidence Act, Even 


the test of S. 102 of the Evidence}: 
Act has not been fulfilled because if} à 


no evidence is led on the question of 
authorisation then it is apparent that 
the appellant will fail. According to 
me, it has not been established by 
the appellant that Shri B. P. Srivas- 
tava, the Deputy Secretary, who exe- 
cuted the contract dated 8-8-1964 
(Ext. 1) on behalf of the 
was not duly authorised to 
the same. In that view of the mat- 


ter, it has to be held that the docu- f 


ment (Ext. 1) is not void due to non- 
compliance of Art. 299 of the Consti- 
tution so as to invalidate the award 
in question. ` ` . . 


Governor , 
execute j 
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9. Although I have heid that it has 
not been established that Shri B. P: 
Srivastava was not duly authorised 
to execute the contract on behalf of 
‘the Governor, but even if it is assum- 
ed that he was not so authorised the 
question which I now propose to con- 
sider is as to whether the document 
D/- 8-8-1964 (Ext. 1) is a contract so 
as to attract the provisions of Arti- 
cle 299 of Constitution. It has been 
submitted on behalf of the respon- 
dent that the original contract was 
in two parts. One part was in res- 
pect of the constructions in question, 
in respect of which there has been 
breach, The second part was incorpo- 
rated in Cl. 23, ie, if there was 
any dispute or difference régarding 
„the terms of the contract, then it 
“shall be referred to arbitration. By 
the document (Ext. 1), dated 8-8- 
1964, this contract was never modi- 
fied or substituted. The document 
dated 8-8-1964 is at most a reference 
under the provision of the Arbitra- 
tion Act and while doing that by 
consent of the parties, instead of the 
Superintending Engineer of the Cir- 
cle it was referred to Shri A. L. Das. 
Learned counsel appearing for the 
respondent pointed out that the 
power to refer the dispute to Shri 
A. L. Das has not been questioned in 
this case because the decision in res- 
pect of the same has been taken by 
the State Government, The only ob- 
jection is that substitution of the 
original arbitrator by Shri A, L. Das 
should have been in accordance with 
“Art. 299 because this will amount 
to substitution or alteration of the 
Original arbitration agreement in 
Cl. 23 within the meaning of Sec. 62 
of the Contract Act. As such, precise 
question to be answered is whether 
the document dated 8-8-1964 will 
amount to a fresh arbitration agree- 
ment or a mere order of reference 
within the meaning of Arbitration 
Act. The arbitration agreement has 
been defined under S. 2 (a) of the 


Arbitration Act to mean as follows:— 


o 


‘“*Arbitration agreement’ means a 
written agreement to submit present 
or future differences to arbitration, 
whether an arbitrator is named there- 
in or not.” 
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‘Reference’ has been defined under 
S. 2 (e) of the Arbitration Ac; as 
follows:— 

“ treference means a reference to 
arbitration”. 
From the definition of the “arbitration 
agreement” it is clear that the arbi- 
tration agreement is not dependent on 
naming the arbitrator; an arbitrator 
may be named or may not be named. 
In a case where no arbitrator has 
been named, by consent of the par- 
ties an arbitrator has to be nominated, 
or in absence thereof, the court has to 
appoint an arbitrator in accordance 
with the provisions of the Arbitration 
Act. In such a situation, can it be 
said that they are entering into a 
fresh contract substituting or modify- 
ing the original contract? In my opin- 
ion, the answer is in negative because 
it will only amount to carrying out 
or implementing the arbitration gree- 
ment, If appointing an arbitrator on 
the basis of such arbitration egree- 
ment does not amount to entering 
into a fresh contract, then can it be 


held that substituting one arbitrator 


by another with consent of the par- 
ties will amount to altering or sub- 
stituting the original agreement or 
contract? 


10. It has been submitted on be- 
half of respondent that if Clause 23 


of the original contract, saying that 
dispute shall be referred to arbi- 
tration, remained intact, then both 


the parties were under obligation to 
refer the dispute to arbitration. Un- 
less the arbitration agreement stipu- 
lates in clear and unambiguous 
terms that dispute will be referred 
to the person named and none else, 
it is open to the party to appoint 
some one else under certain contin- 
gencies and if they fail to do so, one 
of the parties to such an arbitration 
agreement can move the court for 
appointing an arbitrator, In this con- 
nection, reference was made to Sec- 
tion 8 (1) (b), Ss. 11, 12 and S. 20 (4) 
of the Arbitration Act. From those 
sections, it appears that under cer- 


tain circumstances the parties by 
mutual consent may substitute an 
arbitrator, failing which the court 


has power to appoint any arbitrator 
other than one who had been ar- 
pointed by the parties concerned ear- 
lier. If the substitution of one arbi- 
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trator for another arbitrator by con- 
sent of the parties was an integral 
part of the arbitration agreement, 
then court could not have been in- 
vested with power to substitute:a con- 
tract for a contract which had been 
originally entered into between the 
parties. No doubt, by statutory in- 
tervention even some contracts, 
which have been entered into between 
the parties, can be altered or modi- 
fied, but that is not the situation 
under the Arbitration Act. In my 
opinion, these provisions have been 
made so that a valid arbitration 
agreement should not become infruc- 
tuous merely because an arbitrator 
named therein for one reason or 
other is incapable of proceeding with 
the reference or giving an award. 
This aspect of the matter has been 
considered in the case of Governor- 
General in Council v, Associated Live- 
Stock Farm (India) Ltd., (AIR 1948 
Cal 230 at p. 232), Sm. Balika Devi v. 
Kedar Nath Puri, (AIR 1956 All 377), 
Gannon Dunkerley and Co. v. Union 
Carbide (India) Ltd. (AIR 1962 Cal 


360), India Hosiery Works v. Bharat 


Woollen Mills Ltd. (AIR 1953 Cal 
488) and Jugilal v. General Fibre Dea- 


lers (AIR 1962 SC 1123). In the 
aforesaid case it was pointed out 
that unless it was intended in the 


arbitration agreement that the va- 
cancy should not be supplied, it is 
always open to the parties to substi- 
tute one arbitrator by another and in 


absence thereof, in accordance with 
the provisions of the Act the court 
can appoint an arbitrator. In my 
opinion, once it is established that 
parties had agreed to substitute the 
Superintending Engineer of the Cir- 


cle-by Shri A. L. Das, then the doeu- 
ment which was executed in pur- 
suance thereof will amount only to 
carrying out the terms of the arbi- 
tration agreement under Cl. 23 of the 
original contract which was never 
substituted or altered within the 
meaning of S. 62 of the Contract 
Act. In such a situation, of course, 
the decision to substitute the arbitra- 
tor must be taken by the State Gov- 
ernment and not by any of its offi- 
cers who is not competent to take 
such a decision. In the instant case, 
admittedly the decision to. appoint 
Shri A. L. Das was taken by the 
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State Government, That the par- 
ties never substituted Cl, 23 of the 


original contract is also supported by 
the document (Ext, 1) itself After 
making reference to the details 
the contract dated 29-3-1961 
3), this document (Ext, 1) 
follows:— 

“AND WHEREAS dispute and dif- 
ferences have so arisen between the 
said contractor and the said Govern- 
ment relating to the said claims and 
counter claims. 

AND WHEREAS under Cl 23 of 
the aforesaid contract between the 
parties the claims and counter claims 
and any dispute or difference be- 
tween the parties relating to the 
said contract were to be referred to 
the Superintending 
Circle and his decisions thereon 
were to be final, conclusive and 
binding on the parties but in the 
special circumstanc2s of this case 
the contractor made a represen- 
tation that the dispute be referred to 
arbitration of any cne of the nine 
persons named in the said represen- 
tation including Shri A, L. Das, Ex- 
Chief Engineer D. V, C. at present 
residing at 103 F2, Block New Alipur, 
Calcutta-53. 


And whereas the said Government 
accepted the proposal and suggestion 
of the said contractor and selected 
Sri A, L. Das aforesaid to be the 
arbitrator in the matter.” 


In the circumstances referred 
above, in my view, it is difficult to 
hold that the substitution of Shri 
A. L. Das amounted to alteration or 
substitution of the original contract, 
dated 29-3-1961 so as to attract the 
provisions of Art. 299 of the Con- 
stitution. 


1i. On behalf of the respon- 
dent it was also urged that the 
document dated 8-8-1964 (Ext. 1) 
cannot be held to be a contract be- 
cause there was no consideration for 
the promise made and in that con- 
nection reference was made to de- 


(Ext. 
states as 


finition of contract under S. 2 of the . 


Contract Act. It was urged that 
both parties were under obligation in 
view of Cl. 23 of thə original con- 
tract to get the matter decided by 


an arbitrator, and, as such, when the 
Shri A. L, 


State agreed to replace 
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Das for the Superintending Engineer 
of the Circle at the request of the 
respondent, for this there was no con- 
sideration so as to make it a con- 
tract within the meaning of the Con- 
tract Act. In support of this reli- 
ance was placed on several authori- 
ties, In my opinion in view of my 
findings recorded above, there is no 
necessity of deciding this- question. 

12. It was also submitted on be- 
half of the respondent that while 
agreeing for arbitration by Shri A.L. 
Das, the State had exercised its 
power under Section 63 of the Con- 
tract Act by waiving its right to get 
it adjudicated by the arbitrator nam> 
ed in the original contract and it 
will not amount to novation within 
, the meaning of S. 62 of the Contract 
Act. Some authorities were cited in 
support of this contention and refer- 
ence was also made to the doeu- 
ments as to how the request was ac- 
ceded to. In my opinion, in the 
facts and circumstances of the case, 
it is not necessary to decide this 
point as well. 

13. Learned Government Pleader 
appearing for the appellant lastly 


submitted that even if it is held 
that Shri A, L. Das, the arbitrator 
had jurisdiction to give an award, 


there is an error apparent on the 
award, inasmuch as the arbitrator has 
allowed interest to the respondent. 
From the award it appears that the 
_arbitrator, after holding that the res- 
"pondent was entitled to Rs, 9,58,506 
after adjustment of the excess pay- 
ment of Rs. 6,043, has directed the 
State Government to pay interest at 
the rate of six per cent per annum 
on amount of the unpaid bills and 
the amount awarded from 1st March 
1965 if the payment was not made 
before that date. This award was 
made, as I have already stated, on 
23-12-1964. On proper construction, 
this will mean that he has allowed 
interest from 1st March, 1965 till the 
the award is made the rule of the 
court, On behalf of the appelant, 
it has been urged that an arbitrator 
has no authority to award interest, 
pendente lite or future, as Sec. 34 of 
the Code of Civil Procedure is not 
applicable to arbitration proceedings. 
In support of this contention, reliance 
was placed on the case of Thawardas 


State v. R. B. Ojha (N. P.° 
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Pherumal v. Union of India, (AIR 
1955 SC 468). That judgment was 
also referred to in the case of Union 
of India v. A. L. Rallia Ram (AIR 
1963 SC 1685). Counsel’ appearing 
for the respondent has placed reliance 
on the judgment of the Supreme 
Court in Union of India v, Bungo 
Steel Furniture (AIR 1967 SC 1032), 
Firm Madanla] Roshanlal v. Hukum- 
chand Mills (AIR 1967 SC 1030) and 
State of Madhya Pradesh v. M/s. 
Saith and Skelton (P) Ltd. (AIR 
1972 SC 1507). It appears that the 
view expressed by the Supreme Court 
in the case of Thawardas Pherumal 
(supra) has been explained in the 
later judgments of the Supreme Court 
and it was pointed out that in Tha- 
wardas Pherumal (supra) the Sup- 
reme Court did not intend to lay 
down such a broad and unqualified 
proposition. It was also held that if 
the claim regarding the interest is re- 
ferred to arbitration, then an arbitra- 
tor can award interest as well. The 
case of Union of India v. Bungo 
Steel Furniture (supra) related to a 
claim for future interest and at para- 
graph 6 thereof it was held that 
arbitrator had authority to grant in- 
terest from the date of the award to 
the date of the decree. The same 
view was taken in the case of R, B. 


Somappa v. The Mysore Co-opera- 
tive Appellate Tribunal (AIR 1973 


Mys 37) and Patel Engineering Co. v. 
Indian Oil Corporation (AIR 1975 
Pat 212), Now the question is as to 
whether in the instant case the 
claim for future interest was a sub- 
ject-matter of dispute before the arbi- 
trator. From para, 13 of the award 
itself it appears that the respondent 
had claimed “interest on blockage of 
amount”, He had claimed 9 per 
cent interest on the award from 1-8- 
1964 till final payment. The arbitre- 
tor, however, awarded interest from 
ist March, 1965 if the payment was 
not made between the period after 
the award and prior to that data. 
This is to mean, as I have already 
stated above, till the award was 
made rule of the court. That the 
question of interest was a subject- 
matter in dispute and: had been refer- 
red to, is also supported by the 
aforesaid document dated 8-8-1964 


(Ext. 1) where, after the recital of 
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necessary facts, it has. been stated - as 
follows:— 

“And whereas the parties accord- 

ingly have appointed the said Sri 
A. L. Das as the sole arbitrator to 
decide the entire dispute between 
the parties...” 
If the entire dispute had been refer- 
‘red to for adjudication to the arbi- 
trator in question, it is apparent that 
even the claim regarding the future 
interest had been referred to, In 
that view of the matter, the arbitra- 
tor had authority to award the in- 
terest. In my opinion, there is no 
substance in the contention raised on 
'behalf of the appellant in this Court 
as well. 

14. In. the result, the appeal fails 
and is, accordingly, dismissed. In the 
circumstances of the case, however, 
there will be no order as to costs. 

B. S. SINHA, J.:— I agree. 

Appeal dismissed. 
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K. B. N. SINGH, C. J. AND 
S. ALI AHMAD, J. 


Shanta Devi, Petitioner v, The 
. State of Bihar and others, Respon- 
dents. 


Civil Writ Jur. Case No. 75 of 
1974, D/- 22-3-1977. 

(A) Hindu Succession Aet (1956), 
S. 8 — Compensation payable to im- 
termediary — Intermediary dying in- 
testate leaving behind his widow and 
her 2 daughters and another daughter 
of pre-deceased wife — All the 4 
heirs being class I heirs under S. 8 
of Hindu Succession Act (1956) each 
will get 1/4 share out of compensa- 
tion amount. (Para 5) 


(B) Constitution of India, Art, 226 
— New point — Point involving jn- 
vestigation of facts cannot be permit- 
ted to be agitated for first time in 
writ petition. (Para 4) 

Awadh Kishore Prasad, for Peti- 
tioner; S. N. Jha (S. C. No. 2) and 
Shardanand Jha, for Respondent. 


ORDER:— In this application the 
petitioner has prayed for quashing an 
order D/- 20-9-1971 (Annex, 't’), of 
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[Prs. 1-3] Shanta Devi v. State (S. Ali Ahmad: J.) 


A.I. R. 


the Deputy Collector Incharge Land 
Reforms, Patna, Sadar, the appellate 
order of the Additional Collector 
Patna, dated the 29th June, 1973 
(Annexure ‘2’) affirming the order of 
the Deputy Collector Land Reforms, 
and the order dated the 10th Dec. 
1973 (Annexure ‘3’) of the Commis- 
sioner of the Patna Division, dismiss- 
ne the petitioner’s revision applica- 
ion. 


2. Facts necessary for the disposal 
of this writ application may shortly 
be stated. One Thakur Prasad had 


Zamindari interest in three Tauzis, 
namely, Tauzi Nos. 6374, 6375 and 
5894/5 of Villages Aurangpur and 


Bir Oriara of Police Station Masaurhi 
in the District of Patna. After the 
vesting of the Zamindari interests 
under the Bihar Land Reforms Act, 
Thakur Prasad filed returns in res- 
pect of his Zamindari. Thereafter, 
Thakur Prasad died in the year 1958, 
leaving behind his widow, Shanta 
Devi (Petitioner) and two daughters, 
Nirmala Kumari, and Manju Kumari, 
from his widow Shanta Devi, Thakur 
Prasad had another daughter, Sona 
Devi (Respondent No, 5), from a pre- 
deceased wife of Thakur Prasad, Kai- 
lasho Kuer. It is stated in the writ 
application that after the death of 
Thakur Prasad, the name of Shanta 
Devi was mutated in place of her de- 
ceased husband, On the 9th Dec. 
1970, however, Sona Devi 


<= 


‘4 


(Respon-, 


dent No. 5) filed a petition before the? 


Land Reforms Deputy Collector. Patna 
(Respondent No, 4), claiming interest 
in respect of the compensation pay- 
able for the intermediary’s interest of 
late Thakur Prasad in the aforesaid 
Tauzis. She claimed in the petition 
that Tauzi No, 5894/5 belonged ex- 
clusively to her mother, Kailasho 
Kuer, and she had inherited her 
share exclusively in that Tauzi, With 
regard to the other Tauzis, she claim- 
ed half interest, the other half being 


that of Shanta Devi and her two 
daughters, The petitioner challenged 
the factum of Sona Devi being a 


daughter of Thakur Prasad. 


3. The learned Deputy Collector, 
Land Reforms, after hearing the par- 
ties, came to the conclusion that all 
the. three Tauzis, aforesaid, belong- 


Ae 
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ed: to Thakur Prasad and directed ' 
that the name of Respondent Sona 
Devi be entered in the compensation 
rolis with respect to the eight annas 
~“ share in three Tauzis and the name of 
Shanta Devi be entered in respect of 
the remaining eight annas, The peti- 
tioner’s appeal and revision against 
that order failed and were dismissed, 
as per orders contained in Annexurés 
2? and ‘3’ respectively. Thereafter, 
this writ application has been filed. 


4. A counter affidavit has been fil- 
ed by Respondent No, 5, in which it 
is stated that on the 2ist December, 
1938, her grand-father Mukund Lal, 
had executed a registered deed of 
gift in favour of her mother Kailasho 
Devi, in respect of Tauzi No, 5894/5 
* and since then that has been the 
Stridhan property of Kailasho Kuer. 
After the death of her mother, as 
Respondent No. 5 was only two 
years of age, her father got mutated 
only his name in place of Kailasho 
Kuer, It is stated that Respondent 
INo. 5 is entitled to the entire com- 
pensation in respect of this Tauzi. It 
may be stated here and now that 
this case of the Respondent was not 
set up before any of the courts be- 
low and since it will require investi- 
gation of facts, it cannot be permit- 
ted to be agitated here. 


5. Mr, Awadh Kishore Prasad, 
learned counsel appearing on behalf 
_of the petitioner, has asserted that 
? Thakur Prasad died after the Hindu 
Succession Act, 1956, came into force 
and under Section 8 of the said Act, 
on a male Hindu dying intestate, his 
properties shall devolve firstly on the 
heirs specified in Class I of the Sche- 
dule. It may be stated that we are 
not concerned with the other class of 
heirs. In schedule of S. 8, Class I 
heirs have been specified as under:— 

"Class I— son; daughter; widow; 
mother; son of a predeceased son; 
daughter of a predeceased son; son 
of a predeceased daughter: daugh- 
ter of a deceased daughter; widow of 
a predeceased: son; son of a predeceas- 
ed son of a predeceased son; daughter 
of a predeceased son of a predeceas- 
ed son; widow of a predeceased son 
of a predeceased son.” - 

All the heirs mentioned in the said 
class inherit simultaneously, that, is 


-~ Rarnjiban ‘ v. 
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to say, in equal share. In the in- 
stant case, there is no dispute before 
us that the only heirs left by the 
deceased were his widow and the 
three daughters and all of them be- 
ing Class I heirs, each one will be 
entitled to one fourth share out of 
the compensation for the interme- 
diary’s interest in respect of the 
aforesaid Tauzis. Accordingly, the 
orders of the Revenue authorities con- 
tained in Annexures ‘I’ and ‘2’ and 
*3’ are modified to the extent that in- 
stead of eight annas share in the 
compensation, Respondent No, 5, Sona 
Devi, will be entitled to only one- 
fourth share. 

6. In the result, this writ applica- 
tion is allowed to the extent indicat- 
ed above. In the circumstances of 
the case, there will be no order as 
to costs. 

Writ application allowed. 
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K. B. N. SINGH, C. J. AND 
S. K. CHOUDHURI, J. 

Ramjiban Shah and another, Peti- 
tioners v. The State of Bihar and an- 
other, Respondents. 

Civil Writ Jur. Case No. 1143 of 
1973, D/- 17-2-1977. 

Constitution of India, Art. 226 — 
Natural justice — Right to be heard 
— Violation of — Cancellation of an 
order without any opportunity of be- 
ing heard to the aggrieved party 
amounts to violation of natural jus- 
tice and is hence invalid, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1962 Pat 168 5 

B. C. Ghose and Anish Chandra 
Sinha, for Petitioner; S. Shamshul 
Hassan (S. C. No. 1), and Nazmul 
Hoda, for Respondent. 

ORDER:— In this writ application, 
the petitioners have prayed for quash- 
ing two orders of the Circle Officer, 
Deoghar (Respondent No. 2), dated 
the 8th June, 1973 (Annexure ‘3/A’) 
and dated the 15th June, 1973 (An- 
nexure 5), Petitioner No. 1, Ramjiban 
Singh, is the father of the other peti- 


tioner, Arun Kumar Shah. Facts 
necessary for the disposal cf this 
EU/FU/B924/77/SBB/WNG- 
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a application may be shortly. stat- 
ed. 


2. Petitioner No. 1, Ramjiban Shah 
claims to have purchased 9 kathas 4 
dhurs of land (by Rohini Measure- 
ment) on the 30th January, 1931, for 
a consideration of Rs, 1,100/- and 
the rent payable for the same to the 
Cutcherry of the Rohini landlords 
was Rs. 21.75 only. Petitioner No. 1 
built a hall and some rooms on the 
said land and then let them out to 
different persons for residential pur- 
poses. . Those buildings and the land 
were recorded as Holding No. 26 of 
Ward No. 6 of the Deoghar Munici- 
pality. The petitioner’s case is that 
on the 6th June, 1967, by an amic- 
able partition between petitioner No. 
l, his wife and petitioner No. 2, pro- 
perties belonging to the joint family 
were partitioned under a partition 
deed, as a result of which Holding 
No, 26, aforesaid, was allotted to 
Petitioner No, 2, along with other 
properties, It may be stated here 
that this Holding No. 26 was subse- 
quently changed into Holding Nos. 27 
and 28. Before this partition, the 
said hall, built by Petitioner No. 1, 
was let out to one Maheshwar Roy, 
who started a cinema business in the 
same, After the said partition, by a 
deed of lease dated the 18th Nov. 
1969, Petitioner No, 2 let out the 
said hall to one Shankar Prasad Roy, 
who is running a cinema business in 
the said hall, Petitioner No, 2 claims 
to have got his name mutated in the 
Municipal Records in respect of the 
holding in question by an order dated 
the 25th July, 1968 (Annexure ‘T’). 
It is also asserted that the deed of 
partition was accepted by the Income- 
tax Officer, Deoghar. under S, 171 of 
the Income-tax Act, by an order in 
respect of the Assessment Year 1967- 
68 (Annexure ‘2’). Petitioner No, 2 
then applied for mutation of his 
name in the office of the Circle Offi- 
cer, Deoghar, and his name was 
ordered to be mutated in respect of 
the land in question, by an order 
dated the 26th July, 1971 (Annexure 
37). 

3. The grievance of the petitioners 
in this writ application is that this 
order of mutation (Annexure 3) was 
cancelled by the Circle Officer, Deo- 
ghar, by an order dated the 8th 


Ramijiban v, State 


June, 1973, after about two years, 
without even giving petitioner No. 2 
any opportunity of being heard. A 
copy of the order dated the 8th June, 


1973 has been filed as Annex. ‘3/A’, > 


It is further stated that on the 
9th Mar, 1973, the Karmachari of the 
area. had submitted a report to the 
Circle Officer, Deoghar, for fixation 
of rent for Jamabandi No, 3123, on 
which the cinema hall and some 
rooms stand. A copy of the said re- 
port of the Karmachari has been fil- 
ed as' Annexure 4, On the basis of 
that report, the Circle Officer, by an 
order dated the 15th June, 1973, fix- 
ed rent payable in respect of Jama- 
bandi No, 3123, to be Rs. 18,900/-, in 


place of Rs, 21.75 paise. This order 
(Annexure ‘5’) has also been im- 
pugned in this writ application. 

4. This writ application was ad- 
mitted on the 18th September, 1973 


and the operation of the order con- 
tained in Annexure ‘5’ was stayed. 


5. A  counter-atffidavit has been 
filed on behalf of the respondents, in 
which it is stated that the land is 
situated in highly commercial area of 
Deoghar Town and Petitioner No. 1 
had constructed a Cinema House, 
named Shree Krishna Talkies, with 
over 20 rooms exclusively for shops, 
and that the partition has been ef- 
fected to defeat the Government 
orders in respect of the ceiling of 
land and buildings and to get bene- 
fits in income-tax, sales-tax, ete, It 
is also asserted in the counter-affida- 
vit that Petitioner No. 2 applied for 
mutation in respect of Jamabandis 
Nos. 3112, 3123 and 2990 of Mouza 
Shyamganj on the 13th August, 1970, 
and simply an order of mutation was 
passed on the 26th July, 1971, but 
no correction slip was issued up to 
the 8th June, 1973, when it was 
found that the partition deed was a 
sham document, nor any correction 
was made in Register II, ie, the 
Jamabandi Register, and the Jama- 
bandi stood as before and no rent 
receipt was granted in the name of 
petitioner No, 2. It is also asserted 
that till the correction was made the 
order of mutation had not become fi- 
nal. After it was detected that the 
partition deed was a sham transac- 
tion, the order of mutation was can- 
celled in respect of all the three 
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Jamabandis, including Jamabandi 
No, 3123, with which we are concerned 
in this case, It is further stated that as 
the land was being used for commer- 
cial purposes for running a cinema 
and shops whatever might be the ori- 
ginal intention of the owners at the 
time of the construction of the hall 
and the shops, the nature of the land 
is admittedly not Raiyati. It is fur- 
ther contended that it could not be 
transferred in view of Sec. 27 of the 
sonthal Parganas Settlement Regula- 
tion, 1872 (Regulation No. III of 
1872) which is now Section 20 of the 
sonthan Parganas Tenancy (Supple- 
mentary Provisions) Act, 1949 (Act 
XIV of 1949), Certain allegations have 
also been made that Basouri ten- 
ancy can be created only by two 


' modes, i.e. by acquisition of the land 


~~ 


by the landlord under 
the Sonthal Parganas Rent Regula- 
tion, 1886 (Regulation II of 1886), and 
by subsequent leasing out the land 
to any person or by making Basouri 
settlement of Khas Parti land. Reli- 
ance has, in this connection, been 
placed on the decision of this Court 
2n the case of Bhola Ram Lieri v. 
Peari Devi (AIR 1962 Pat 168). in 
the latter case, the tenant holds land 
as a lessee of the landlord. It is as- 
serted that after vesting of the 
zamindari, the State of Bihar step- 
ped into the shoes of the landlords 
and the rent has been fixed accord- 
ing to Government orders contained 
in Memo No. A/G. M. 1047/62-6378 
dated the 27th August, 1962, duly 
approved by another Government 
order contained in Letter No. A/G. 
M.-1065/64-9274-R dated the 12th 
Dec, 1964. On these averments, it is 
asserted that the petitioners have no 
case. 


6. Mr. B. C. Ghose, learned coun- 
sel appearing on behalf of the peti- 
tioners, has contended that the order 
dated the 8th June, 1973 (Annexure 
'3/A’), revising or recalling the ear- 
tier order of mutation in favour of 
petitioner No. 2, dated the 26th July, 
1971 (Annexure ‘3’), has been passed 
without any opportunity to the peti- 
tioners of being heard and the prin- 
ciples of natural justice have been 
violated. In the counter-affidavit fil- 
‘ed on behalf of the respondents 
there is no denial of this assertion and 


Ramjiban v. 


See. 25A of” 
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the learned Standing Counsel appear- 
ing on behalf of the State also could 
not show us that any hearing was 
given to the petitioners before the 
impugned order was passed. Res- 
pondent No. 2 should have given no- 
tice to petitioner No. 2 at least be- 
fore passing the impugned order con- 
tained in Annexure '3/A’, and, on 
this ground alone the order contain- 
ed in Annexure '3/A’ cannot be sus- 
tained and is quashed, with liberty to 
Respondent No. 2 to proceed in the 
matter in accordance with law, after 
giving necessary notice to the peti- 
tioners. 


7. So far as the order contained in 
Annexure ‘dD’ is concerned it appears 
that it has been passed after the 
order contained in Annexure ‘3/A’ 
against Petitioner No. 2 was passed. 
In view of the fact that we have 
quashed the order contained in An- 
nexure ‘'3/A’ with liberty to the Cir- 
cle Officer to proceed in the matter 
in accordance with law, after notice 
to the petitioners, we consider it expe- 
dient to quash the order contained in 
Annexure ‘5’ as well. It is, however. 
made clear that in case the Circle 
Officer comes to the conclusion that 
the mutation in favour of Petitioner 
No, 2, Arun Kumar Shah was wrong- 
ly allowed, as per Annexure ‘3’ it 
will be open to him to reassess 
rent in accordance with law against 
Petitioner No. 1, Ramjiban Shah. In 
ease, however, he comes to the con- 
clusion that the mutation order in 
favour of Petitioner No. 2 cannot be 
recalled, it will also be open to him 


to reassess rent against Petitioner 
No. 2, afresh, in accordance with 
law. 


8. This writ application is accord- 
ingly allowed and the orders con- 
tained in Annexures ‘3A/ and ‘5’ 
are quashed. In the circumstances of 
the case, there will be no order as 
to cost. 


Writ petition allowed. 
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M. P. SINGH, J. 

The Bihar State Board of Religious 
Trust, Appellant v. Rameshrey Pra- 
sad Choudhary, Respondent, 

A. F. A, D., No, 761 of 1973, D/- 
29-1-1977.* 

(A) Hindu Law — Religious En- 
dowment — Endowment — Public or 
private — Circumstances to deter- 
mine. 


Where from evidence the 
which emerged were: 

(i) That the temple was constructed 
by the members of the family of the 
plaintiff and it was they who instal- 
led the deities therein to be worship- 
ped. 

(ii) That provisions were made in 
the Samarpannama and Managernama 
for continuously. worshipping the dei- 
ties under the superintendence and 
management of the members of the 
family and in order to facilitate wor- 
ship the founder clearly intended 
that regular worship shall be main- 
tained and the entire income of the 
properties dedicated to the deities 
were to be spent over Rajbhog ete. 
and in the expenditure over casual 
visitors and also over the repairs of 
the temple and the houses appertain- 
ing to the temple and for payment 
of the salaries to the servants of the 
deities. 

(iii) That the entire responsibilities 
for the management of the trust were 
placed on the members of the fami- 
ly and the control over the manage- 
ment was exclusively kept in the 
family. No stranger was associated 
with the institution. The power of 
removal was placed in the hands of 
the members of the family and the 
new trustee was also to be appointed 
out of the members of the family and 
by the members of the family, 

(iv) That there is no evidence on 
record that the public ever used the 
temple as a matter of right, though 
there is evidence that there was no 
interference by the plaintiff in the 
matter of worship by the villagers. 

(v) That only the members of the 
family of the plaintiff have all along 


*(From Order of J. Nath, Sub. Jd., 
Samastipur, D/- 10-7-1973). 
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facts 


been in possession and management of 
the temple and the properties ever 
eee the establishment of the dei- 
ies, 

(vi) That no resident of the village 
nor any one from the adjoining vil- 
lage deposed about the temple being 
public. 

Held, that the presence of the 
above features clearly leads to the 
conclusion that the temple with the 
properties was a private trust _ and 
the temple was founded and the pro- 
perties were dedicated to it for the 
members of the family. (Case law 
discussed). (Para 11) 

The circumstances that the temple 
was located in a separate building, 
its extensiveness and appearance, that 
the installation of dieties was made 
with great solemnity according to 
shastras, the appointment of a pujari 
feeding of sadhus and service of 
wayfarers would be relevant factors 
but not conclusive of the public na- 


ture of the trust. User by public 


assumes importance, ordinarily, only 
in the absence of express dedication 
through a document and such user by 
public must be as of right. l 
(Paras 13 to 18) 

. (B) Limitation Act (1963), See, 5 — 
elay —- Condonation of — No sepa- 
rate treatment to the Government un- 
less statute itself makes a distinction 
— Sufficient cause has to be made 
out by clear averments. (Para 20) 


Cases Referred: 


AIR 1974 SC 1122 9 13 
AIR 1974 Pat 95 g 
AIR 1972 SC 1716 8, 14 
AIR 1972 SC 57 7 
AIR 1971 SC 2057 T, 15, .17 
AIR 1970 SC 2095 14 
AIR 1963 SC 1638 7 
AIR 1959 SC 951 6 
AIR 1959 SC 1002 5, 9, 13 
AIR 1957 SC 133 5, 9, 13. 16 
AIR 1943 Pat 135 7 17 
AIR 1940 PC 7 7, 15 
(1875) 15 Beng LR 167 - 413 


Dinendra Nath and R. P Katriar, 
for Appellant; Ramakant Verma and 
Miss Ranjit Chathha, for Respondent. 


Sag 


Chronological Paras . 


y 


JUDGMENT:— This is an a al 
by the defendant Bihar State Board 
of Religious Trust (for short the 


Board) against the judgment of the 


. Subordinate Judge, Samastipur, dated 
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the 10th July, 1973 reversing the de- 
cision of the court of first instance. 
The suit was for a declaration that 
the temple of Sri Ram Laxman and 
Jankiji with the properties dedicated 
to it under deed of Samarpannama 
dated the 28th November, 1916 (Ext. 
4) was a private trust and not a pub- 
lic one, and also for permanent in- 
junction restraining the Board from 
interfering with the administration of 
the trust property by the plaintiff. 
The temple is located in village Har- 


pur-Purandar alias Keota within 
Dalsinghsarai police station in the 
District of Samastipur. The dispute 


occurred when the Board tried to en- 
force the provisions of the Bihar 
Hindu Religious Trust Act 1 of 1951 
(briefly ‘the Act’) by serving a notice 
upon the plaintiff-respondent to sub- 
mit return and continued to interfere 
even thereafter, 


2. The case of the plaintiff was 
that his father Chhatradhari Chou- 
dhary who was a great devotee of 
the aforesaid deities had a desire to 
construct a temple for installing the 
above named deities and to endow 
some properties for their Rajbhog 
and he, therefore, started construc- 
tion of the temple. but unfortunately 
he died, After his death, the plain- 
tiff and other members of his family 
completed the construction, They in- 
stalled the above deities in the temple. 
The plaintiff and his brother also ex- 
ecuted a deed of Samarpannama dated 
the 28th of November, 1916 and de- 
dicated some properties for the wor- 
ship of the above named idols. It is 
said that the plaintiff was made 
Manager and trustee of the proper- 
ties through a separate deed of 
Managernama dated the 28th of Nov. 
1916 (Ext. 5). The plaintiff was since 
then managing the properties, main- 
taining idols and repairing the temple 
honestly. It was also alleged that 
the endowment was created in favour 
of the family deities with one of the 
family members as trustee to be suc- 
ceeded on death or removal by any 
other family member. The further 
ease of the plaintiff was that the en- 
dowment was for the benefit of the 
members of the family and the temple 
had been constructed just in front of 
their residential house with a view 
that all the members may regularly 
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. cash and kinds and hence 
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visit the temple for worshipping the 
deities, It was also asserted that the 
public had no concern with the temple 
or its properties and that only mem- 
bers of the family were the real 
beneficiaries on these allegations the 
plaintiff prayed in the suit for a de- 
claration that the endowment created 
by the deed of Samarpannama (Ext. 
4) dated the 28th November, 1916 
was a private trust and it was be- 
yond the jurisdiction of the Board 
and for permanent injunction as 
aforesaid. 


3. The appellant Board did not 
dispute that the temple was con- 
structed by the members of the fami- 
ly of the plaintiff. It took the stand 
that the deities were not the family 
idols, that the members of the gene- 
ral public had a right to worship the 
deities without any obstacle or 
hindrance and that the people in 
general and the villagers used to at- 
tend celebrations without interference 
and used to give offerings in 
the trust 
was a public one in which the mem- 
bers of the public had interest and to 
which the Act applied. 


4. Both parties led evidence in 
the case, on a consideration of which 
the learned Additional Munsif, Sama- 
stipur held that it was a public trust 
and, therefore, 'it came within the 
purview of the Act. On appeal, the 
learned Subordinate Judge, held that 
the trust was a private one which 
did not come within the purview of 
the Act. i 


5. Thus, the material question 
which arises in the case is whether 
the trust is a public trust to which 
the Act applies or is a private trust 
which does not come within the pur- 
view of the Act. The principies of 


law for determination of the ques- 
tion whether an endowment is pub- 
lic or private are fairly well settled. 


This Court observed in Deoki Nandan 
v. Murlidhar, 1956 SCR 756: (AIR 
1957 SC 133) as follows (at p.138): 


“The distinction between a private 
and a public trust is that whereas in 
the former the beneficiaries are spe- 
cific individuals, in the latter, they 
are the general public or a _ class 
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thereof, While in the former the 
beneficiaries are persons who are as- 
certained or capable of being ascer- 
tained, in the latter they constitute a 
body which is incapable of ascertain- 
men fd 


This Court further held: 


“When once it is understood that 
the true beneficiaries of religious en- 
dowments are not the idols but 
the worshippers. and that the purpose 
of the endowment is the maintenance 
of that worship for the benefit of 
worshippers, the question whether an 
endowment is private or public pre- 
sents no difficulty. The cardinal 
point to be decided is whether it was 
the intention of the founder that spe- 
cified individuals are to have the 


right of worship at the shrine. or the - 


general public or any specified por- 
tion thereof, In accordance with this 
theory, it has been held that when 
property is dedicated for the worship 
of a family idol, it is a private and 
not a public endowment. as the per- 


sons who are entitled to worship at. 


the shrine of the deity can only be 
the members of the family, and that 
is an ascertained group of indivi- 
duals, But where the beneficiaries 
are not members of a family or a 
specified individual, then the endow- 
ment can only be regarded as public, 
intended to benefit the general body 
of worshippers.” 


(See also the: case of the State of 
Bihar v. Sm. Charusila Dasi, 1959 
Supp (2) SCR 601 at p. 613: (AIR 
1959 SC 1002 at p. 1008.) 


6. In Ramswaroop Dasiji v. S, P. 
Sahi, (AIR 1959 SC 951) at page 956 
it was observed: 


a A: To put it briefly the essential 
distinction is that in a public trust 
the beneficial interest is vested in an 
uncertain. and fluctuating body of per- 
sons, either the public at large or 
some considerable portion of it ans- 
wering a particular description in a 
private trust the beneficiaries are de- 
finite and ascertained individuals or 
who within a definite time can be de- 
finitely ascertained...... 


The same view has been expressed 
by Dr. Mukherjee in his Tagore Law 
Lecture on the Hindu Law Religious 

and Charitable Trust, 1970 Edn, at 


page 143, where it has been observed 
as follows: 

“So far as Debutter endowment is 
concerned the essentia] test to distin- 
guish a private from a publie place 
of worship is, whether right of wor- 
shipping the idols is limited to the 
members of a particular family or 
group or extends to all persons pro- 
fessing the Hindu religion.” 


7. In Govindlalji v. State of Rajas- 
than, (1964) 1 SCR 561:(AIR 1963 
SC 1638). this Court held to consider 
about a Hindu temple being a pri- 
vate or public and observed as fol- 
lows {at p. 1648): 

“Where evidence in regard to the 
foundation of the temple is not clear- 
ly available some times, judicial de- 


cisions rely on certain other facts 
which are treated as relevant, 

x x x x 
Are the members of the public en- 


titled to an entry in the temple? Are 
they entitled to take part in offering 
service and taking Darshan in the 
temple? Are the members of the pub- 
lic entitled to take part in the festi- 
vals and ceremonies arranged in the 
temple? Are their offerings accepted 
as a matter of right. The participa- 
tion of the members of the public 
in the Darshan in the temple and in 
the daily acts of worship or in the 
celebrations of festival occasions may 
be a very important factor to consider 
in determining the character of -the 
temple.” 


In the case of Bihar State Board 
Religious Trust, Patna v. Sri Bisesh- 
war Das, (1971) 3 SCR 680: (AIR 1971 
SC 2057) the following observations 
were made (at pp. 2061, 2062, 2063): 


"Thus, the mere fact of the public 
having been freely admitted to that 
temple cannot mean that courts should 
readily infer therefrom dedication to 
the public. The value of such pub- 
lic user as evidence of dedication de- 
pends on the circumstances which 
give strength to the inference that 
the user was as of right.” 


‘ven if a few ascetics are fed and 


given shelter, such a purpose is not to: 


be deemed an independent charity in 
which the public or a section of it 
has an interest, Such charities, as 
already stated earlier, appertain to a 
private debutter also.” 


~ 
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x X X x 

“In such cases provision for the 
service of the Sadhus, occasional 
guests and wayfarers does not ren- 
der a trust for an idol into a trust 
for public purposes. This is because 
where the main purpose of the trust 
is making provision for the due wor- 
ship of an idol and performance of 
its seva puja and other ceremonies, 
the feeding of Sadhus and giving hos- 
pitality to wayfarers are inevitable. 
These are regarded as duties forming 
part of the due worship of the par- 
ticular deity. (See Ramsaran Das 
v. Jairamadas, AIR 1943 Pat 135). 
Therefore, evidence that Sadhus and 
other persons visiting the temple are 
given food and shelter is not by it- 
self indicative of the temple being a 


public temple or its properties being 


subject to a public trust.” 


In Babu Bhagwan Din v. Gir Har 
Saroop, AIR 1940 PC 7: 67 Ind App 
1, Sir George Rankin said that the 
dedication to the public was not to 
be readily inferred when it was 
known that a temple property was 
acquired by grant to an individual or 
family, He also observed that the 
fact that the worshippers from the 
public were admitted to the temple 
was not a decisive fact. Such an in- 
ference. if made, from the fact of 
user by the public was hazardous 
since it would not, in general, be 
consonant with Hindu sentiment or 
practice that worshippers should be 
turned away, and, as worship ‘gene- 
rally implied offerings of some kind, 
it was not to be expected that the 
managers of a private temple should 
in all circumstances desire to dis- 
courage popularity. It was further 
emphasised by their Lordships that 
the value of public user as evidence 
of dedication depends on the circum- 
stances which give strength to the in- 
ference that the user was as of 
Tight. 


In the Bihar State Board of Reli- 
gious Trust v, Palat Lal, (AIR 1972 
SC 57) it was held that where by a 
will certain properties were endowed 
in favour of an idol which was wor- 
shipped all along by the family mem- 
bers and the public were not allow- 
ed the share in the worship as of 
tight and in the will also it was not 
made clear whether the public would 
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be admitted as of right and interven- 
tion of the public was neither in- 
tended nor allowed, it would be a 
private endowment, In that case the 
will of the arrangement showed that 
the looking after the deity was to be 
the concern of the family. After con- 
sidering the oral as well as the docu- 
mentary evidence, it was held that 
the endowment was a private en- 
dowment. 


8. In T. D. Gopalan v, The Com- 
missioner of Hindu Religious and 
Charitable Endowments, Madras, (AIR 
1972 SC 1716), the following obser- 
vations were made (at pp. 1720, 1721): 


“In short the origin of the temple, 
the manner in which its affairs were 
managed, the nature and extent of 
the gifts receiyed by it, rights exer- 
cised by devotees in regard to wor- 
skip therein, the consciousness of the 
manager and the consciousness of the 
devotees themselves as to the public 
character of the temple were faztors 
that went to establish whether a 
temple was public or private.” 

x x X x 


“It is true that the suit temple had 
some physical characteristics and fea- 
tures which are generally to be found 
in a public temple, It was also esta~ 
blished that persons who were out- 
siders in the sense that they dic not 
belong to the Thouguluva family 
used to come and worship at the 
temple. and made offerings there. 
There were also some jewels and 
other articles in the temple. Bus the 
determination of the question whe- 
ther the temple was public or pri- 
vate did not depend on some facts 
or set of facts alone. The entire evi- 
dence, both documentary and oral, 
had tc be considered as a whole 
keeping in view the principles al- 
ready noticed by us. We are satisfied 
that the learned District Judge came 
to the correct conclusion that the 
suit l temple was private in charac- 
ter.’ 


In the Bihar State Board of Reli- 
gious Trust v. Acharya Mahanth 
Amarnath Das, (AIR 1974 Pat 95) it 
was observed that whether a religious 
trust is a public or private erdow- 
ment, depends upon the existence of 
user, dedication and the circumstan- 
ces of a particular case. 
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$ There are also cases where 
members of the public are associated 
in the management of the temple and 
interest in its management is created 
in them, In such cases it has been 
held that the endowment is a public 
one, That was held by the Supreme 
Court in Deokinandan v. Murlidhar 
(AIR 1957 SC 133: 1956 SCR 756) where 
the testator had associated two stran- 
gers in the meeting of management 
and on that inference was drawn that 
Thakurdwar was dedicated for worship 
by the members of the public and not 
merely by the family of the testator. 

In State of Bihar v. Smt, Charu- 
sila Dasi, (ATR 1959 SC 1002) the set- 
tlor had provided for management of 
the trust by a Board of five trustees 
of whom three were strangers and 
in that situation it was held that 
this was an indication that the en- 
dowment was public. 

In Bihar State Board of Religious 
Trusts v. Bhubneshwar Prasad Chou- 
dhary, (AIR 1974 SC 1128) the mana- 
ger or shebait was subject to the 
superintendence and controt by a 
body of outsiders who were given the 
power to remove the shebait if he 
did not act properly and in the cir- 
cumstances it was held that it has 
public character, 


16. From the tests laid down in 
the various abovementioned cases, it 
is clear to me that each case of en- 
dowment as to its character as to 
be decided upon its own circumstan- 
ces. It is not always possible to 
have all the features of a public 
trust in every case. Even some of 
the tests laid down by the Supreme 
Court in a good case may be suffici- 
ent to enable the court to come to a 
conclusion about the correct charac- 
ter of the trust. The most important 
test however is that in a public 
trust the beneficial interest is vested 
in an uncertain and fluctuating body 
of persons, either the public at large 
or some considerable portion of it 
answering a particular description. In 
a private trust the beneficiaries are 
definite and ascertained individuals 
or who within a definite time can be 
definitely ascertained, 

11. Keeping these tests, in view, 
let us examine the circumstances 
proved in the present case by evi- 
dence. In the present case that ori- 


gin of the endowment is known and 
direct evidence oral and documentary 
is available. From the evidence the 
following facts emerge in the present 
case: i 


(i) That the temple was construct- 
ed by the members of the family of 
the plaintiff and it was they who in- 
stalled the deities therein to be wor- 
shipped. 


(ii) That provisions were made in 
Exts, , 4 and 5 for continuously wor- 
shipping the deities under the super- 
intendence and management of the 
members of the family. In order to 
facilitate worship the founder clearly 
intended that regular worship shall: 
be maintained and the entire income 
of the properties dedicated to thel 
deities were to be spent over Rajbhog 
ete. and in the expenditure over 
casual visitors and also over the re- 
pairs of the temple and the houses 
appertaining to the temple and for 
payment of the salaries to the ser- 
vants of the deities, 


(iii) That the entire responsibilities 
for the management of the trust 
were placed on the members of the 
family and the control over the 
management was exclusively kept in 
the family, No stranger was associat- 
ed with the institution. On a perusal 
of the two documents namely, 
Samarpannama dated 28-11-1916 (Ext. 
4) and the Managernama (Ext. 5) of 
the same date, it is quite clear that 
the management was exclusively 
confined to the member of the fami- 
ly as a trustee to be appointed by 
the members of the family. The 
document nowhere indicated that the 
members of the general public were 
to interfere with the management in 
any manner, There is nothing to 
show that the general members of 
the public gave offerings or contri- 
buted anything towards expenses of 
the temple or in the repairs of the 
temple or other buildings appertain- 
ing to it. There is absolutely ‘no evi- 
dence on record that the temple was 
being run by contributions and bene-; 
factions obtained from members of i 
the public. The evidence is rather; 
to the contrary. The entire manage- 
ment was with the family of the, 
plaintiff. Ext. 5 clearly shows that if- 
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the trustees somehow or other be- 
comes unfit, he has to be removed 
and in his place some other member 
of the family has to be appointed as 
la manager. The power of removal 
was placed in the hands of the mem- 
bers of the family and the new trus- 
ee was also to be appointed out of 
ne members of the family and by 
the members of the family. In Ext. 5 
it is no doubt provided that on re- 
moval of the trustee the members of 
the family could appoint any other 
person who is competent and honest 
as trustee, It does not provide how- 
ever, that the said other person shall 
be an outsider, Even if he be an 
outsider he was to be appointed by 
the members of the family and he 
was put under the control of the 
members of the family of the plaintiff. 


(iv) That there is no evidence on 
record that the public ever used the 
temple as a matter of right. though 


there is evidence that there was no 
interference by the plaintiff in the 
matter of worship by the villagers. 


(v) That only the members of the 
family of the plaintiff have all along 
been in possession and management 
of the temple and the properties 
ever since the establishment of the 
deities. 

(vi) That no resident of the village 
nor any one from the adjoining vil- 
lage deposed about the temple being 
public. Not a single member of the 
public deposed to the effect that the 
members of the general public ever 
worshipped the deities as of right or 
gave offerings to the temple, Several 
witnesses who were residents of the 
village in question. namely, Keota 
where the temple is situated, depos- 
ed that the temple was a family 
temple of the plaintiff and that the 
public in general did not visit the 
temple nor made any offerings, That 
evidence was accepted by the lower 
appellate court and there is no gocd 
reason to differ from the view of the 
court of appeal below. 


In my opinion, the presence of all 
these features in the present case can 
lead to the only conclusion that the 
temple of Sri Ram Laxman and Jan- 
kiji with the properties is a private 
trust and the temple was founded 
and the properties were dedicated to 
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it for the benefit of the members of 
the family. My concluded opinion is 
that the intention of the founder was 
that only the members of their fami- 
ly were to have right of worship at 
the temple and not the general pub- 
lic or any specified portion thereof. 


12. Mr, Katriar, however, has re- 
lied upon certain circumstances to 
show that the endowment is a public 
one, The circumstances relied upon 
by him are (i) That the temple was 
Situated in a separate building and 
the height of the deities was 1 to li 
cubits, (ii) That the building was a 
massive one; (iii) That the villagers 
used to worship the deities in the 
temple freely without any hindrance 
and they attended all celebrations in 
the temple (iv) That the Puijaris 
were appointed from time to time 
for the performance of the Puja in 
the temple (v) That the Sadhus and 
others were given food and shelter 
when they visited the temple and 
the entire income of the properties 
was spent over Rajbhog ete, and for 
entertaining the casual visitors and 
Others; and (vi) That the consecra- 
tion of the temple and the installa- 
tion of the deities of Sri Ram Lax- 
man and Jankiji were made with 
great solemnities and in accordance 
with Shastras 


13. I will briefly deal with these 
contentions. I will indicate the points 
raised by the learned counsel for the 
appellant Board in the margin, as for 
example. “Location of the temple” 
etc. for easy reference at a glance. 
The first circumstance relied upon by 
Mr. Katriar is that— 


Location of the temple.— In the pre- 
sent case the temple was situated in a 
separate building outside the dwelling 
house and this was a circumstance in 
favour of the temple being public. He 
submitted that adverting to this aspect 
of the question the Supreme Court ob- 
served in Deoki Nandan v. Murlidhar, 
(AIR 1957 SC 133 at p. 142) “There is 
the fact that the idol was installed not 
within the precincts of residential quar- 
ters, but in a separate building con- 
structed for that very purpose on a 
vacant site and as pointed out in 
Debroos Banoo Begum, v., Nawab 
Syud Ashgar Ally Khan, (1875) 15 
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Beng LR 167 at p. 186 “it is a factor 
to be taken into account in deciding 
whether an endowment is private or 
public, whether the place of worship 
is located inside a private house or a 
public building “He also drew my at- 
tention to the case of Bihar Board of 
Religious Trust v. Bhubneshwar Chou- 
dhary. (AIR 1974 SC 1123) in which 
the fact that the idol was installed 
not within residential precincts but 
in a separate building, was considered 
to be a relevant factor, I+ is to be 
noted, however, that in these two 
Supreme Court cases members of the 
public were associated with the 
management of the institution, In my 
opinion, though this circumstance is a 
relevant factor and has to be taken 
into account, it is not a strong cir- 
cumstance, In State of Bihar v. 
Smt. Charusila Dasi, (AIR 1959 SC 
1002) the Supreme Court, while re- 
iterating the observations in Deckinan~ 
dan v. Murlidhar (supra), observed 
that the fact that the temple is con- 
structed outside the dwelling house 
would not be a strong circumstance 
where the temple is in Bengal. Thus, 
the contention has no force. 

14. His second contention is that 
the extensiveness of the temple, that 
is to say, it has nachghar, Juhlanghar, 
Vandar, naubatkhana, house for casual 
visitors, Sant Niwas, Chakra and the 
piace of Parikarma, was also a re- 
levant factor to be taken into account 
for determining the nature and charac- 
ter of the endowment. He submitted 
that this circumstance indicated that 
the trust had the publie character. In 
my opinion, the appearance of a tem- 
ple though 2 factor to be taken into 
account, cannot be treated as decisive 
of the matter. See the cases of Gos- 
wami Shri Mahalaxmi Vahuji v. Ran- 
chhoddas Kalidas, (1970) 2 SCR 275: 
(AIR 1970 SC 2025) and T. D. Gopalan 
v. The Commissioner of Hindu Reli- 
gious and Charitable Endowments 
Madras, (AIR 1972 SC 1716). 


15. User by the public— Thirdly, 
the learned counsel for the ap- 
pellant Board urged that the 
villagers had been worshipping the 
deities in the temple freely 
without any interference by the 
founders or their descendants and this 
was cogent evidence in favour of the 
temple being public. He submitted 


that there was no hard and fast rule 
with regard to the period of user by 
the public, that there was no mini- 
mum which must be fulfilled and there 
was no maximum which must compel 
an inference and that each case de- 
pends on its own circumstances. In 
my opinion, the contention does not 
merit any serious consideration in the 
facts and circumstances of the present 
case. Here there isadeed of endow- 
ment (Ext. 4) and a deed of appoint- 
ment of Manager or Shebait (Ext, 5) 
and from these two documents, it ap- 
pears to me that the clear intention of 
the founder was to benefit the mem- 
bers of the family and that only 
the members of the family shall have 
the right to worship the deities. Such 
inference is reasonable, because there 
is oo indication whatsoever in these 
documents to make the members of the 
general public beneficiaries. Ordin- 
arily, it is only in absence of express 
dedication through a document that 
the user by the public assumes im- 
portance. Any way in the present case. 
there is no evidence to show that the 
public ever worshipped the deities 
as of right. The court of appeal- þe- 
low has held on evidence that the 
public never made any offerings to 
the deities. As held in Bihar State 
Board of Religious Trusts, Patna v. 
Bisheshwar Das (AIR 1971 SC 2057) 
the mere fact of the public having 
been freely admitted to the temple 
cannot mean that courts should readily 
infer therefrom dedication to the pub- 
lic, The value of such public user as 
evidence of dedication depends on the 
circumstances which give strength to 
the inference that the user was as of 
right. In Bhagwandin v. Girhar Swa- 
roop (AIR 1940 PC 7) also it was ob- 
served that the fact that the worship- 
pers from the public were admit- 
ted to the temple was not a decisive 
fact, because worshippers would not be 
turned away as they brought in offer- 
ings, and the popularity of the idol 
among the public was not indicative 
of the fact that the dedication of the 
properties was for public. In the cir- 
cumstances aforesaid, I am of the opin- 
ion that the user of the temple by 
the villagers without interference. If 
any must have been permissive and the 
same cannot be regarded as sufficient 
to show that temple and properties 
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were dedicated to the public for the 
purpose of worship. 

16. Appointment of pujari — His 
fourth contention is that the appoint- 
ment of a Archaka for the performance 
of the puja in the temple was also a fac- 
tor indicating that the temple was a 
public one. Learned counsel referred 
to the observations to this effect made 
in Deckinandan v. Murlidhar (AIR 1957 
SC 133) (supra) but in that Supreme 
Court case the testator had associated 
two strangers in the Committee of 
Management and on that the inference 
was drawn that Thakurdwara was 
dedicated for worship by the members 
of the public and not merely by the 
family of the testator. It is also to be 
noticed that in the present case the 
‘appointment of Pujari was under com- 
plete control of the family of the 
founder. The trustee was given full 
power under the deed of appointment 
of Manager (Ext. 5) to appoint a per- 
son of his own choice as Pujari for 
performing puja of the deities. The 
salary of the Pujari was to be fixed 
by the trustees. I have already. stat- 
ed that the trustee was to be a person 
from the members of the family of 
the founder and was to be appointed 
or removed by the members of the 
family of the founder and the public 
had no hand in it. ; 


17. Feeding of Sadhus and service 
of wayfarers — His fifth contention is 
that the Sadhus and others were given 
food and shelter when they visited 
temple and the entire income of the 
property was spent over Rajbhog 
etc. and for entertaining casual visi- 
tors and others. In my opinion this 
circumstance is not decisive. As held 
in Ramsaran Das v. Jairam Das 
(AIR 1943 Pat 135) a mere provision 
for service of Sadhus and occasional 
guests and wayfarers in a dedication 
to an idol does not render the dedica- 
tion substantially for public purpose. 
In the Supreme Court case of Bihar 
State Board of Religious Trust, Patna 
v. Bisheshwar Das (AIR 1971 SC 2057) 
this view of the Patna High Court 
was approved and it was held that 
. the feeding of Sadhus and giving hos- 
pitality to wayfarers were regarded 
as duties forming part of the due wor- 
ship of the particular deity and they 
were not by themselves indicative of 
the temple being a public temple or 
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its properties being subject to a public 
trust. 


18. The sixth contention of the 
learned counsel for the appellant is 
that construction of the temple and 
installation of deities were made with 
great solemnities and in accordance 
with Shashtras and this was also a re- 
levant factor to consider ir determin-| | 
ing the character of the temple. I will 
again say that this may be a relevant 
factor, but it cannot be regarded as 
decisive of the matter. 


19. These are all the contentions 
urged by Shri Katriar on the point as 
to whether endowment is privata or 
public. In my opinion, all these con- 
tentions taken individually or collec- 
tively do not establish that the temple 
with the properties in question is a 
public trust. My definite conclusion 
is that it is a private trust and. there- 
fore, outside the ambit of the Act. I, 
therefore, hold that the plaintiff is not 
subject to the provisions of the Act 
and the lower appellate court was 
right in reversing the judgment of the 
trial court and in decreeing the suit 
of the plaintiff respondent. 


20. The next point relates tc the 
question of limitation. By order No. 9, 
dated the 3rd March, 1976 this Court 
said that the application under S. 5 of 
the Limitation Act as also the appeal 
will be heard. Notices were issued in 
both. Order No. 13 dated the 12th 
ee 1976 passed by this Court runs 

us: 


“The question whether the appeal 
itself is barred bv limitation shall be 
considered at the time of hearing of 
the appeal, because the appeal itself 
has been cee and, is pending for 
hearing.” 


It is thus clear that the question of 
limitation has also to be considered in 
this case. > 


The period of limitation expired on 
10-11-1973. This appeal was filed in 
this Court on 27-11-1973, alleging that 
Civil Courts were closed for the annual 
vacation from 26-9-1973 to 2-11-1973 
and again on 9th and i0th Nov 1973 
for Kartik Purnima and that, for that 
reason, the judgment and decree of 
the trial court could not be obtained. 
The appeal was thus barred by 16 
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days. The limitation petition was filed 
under S. 5 of the Limitation Act on 21- 
12-1973 with a prayer that the delay 
may be condoned. It appears that 
though the judgment was delivered by 
the trial court on 25-11-1973, the ap- 
pellant applied for a copy of the trial 
Court judgment on 11-1-1974 and ob- 
tained on the 17th January, 1974. 
There is thus no explanation for the 
delay of the period between 10-11-1973 
to 27-11-1973, and it remains unex- 
plained. Mr. Katriar, learned counsel 
appearing for the appellant has sub- 
mitted that the staff of the office of the 
Board was negligent and he has re- 
ferred to paragraph No. 4 of the 
limitation petition, which is as under. 
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“That the appellant asked its staff 
at Samastipur to obtain the certified 
copy of the trial court judgment and 
decree in connection with filing of 
second appeal in the High Court at 
Patna.” 


There is no allegation of negligence in 
the aforesaid paragraph, I have perus- 
ed the entire limitation petition and 
there is no allegation of negligence 
gainst any one. The petition does not 
state whether any particular person 
was responsible for late filing of the 
ppeal. In my opinion. the delay dur- 
ing the period 10-11-1973 and 27-11- 
1973 has not at all been accounted for 
and no sufficient cause has been made 
out for excusing the delay in filing the 
appeal, There is no doubt that whether 
it is a department of the government 
jor a private party, the provisions of 
law applicable are the same unless the 
statute itself makes any distinction. 
The department cannot be treated 
differently. It is needless to point out 
that the expiration of the period of 
limitation prescribed by law for mak- 
ing an appeal gives rise to a valuable 
right. in favour of the decree holder 
to treat the decree binding between 
the parties and this legal right which 
has accrued to the decree holder by 
lapse of time should not be lightly 
disturbed. I am of the opinion that 
in the present case the appellant is 
guilty of such inaction or negli- 
gence, as would deprive it of the pro- 
tection of S, 5 of the Limitation Act. 
The application for condoning delay 
is therefore, dismissed, The result is 
that the appeal is held barred by 
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maintainable, 
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limitation and on this ground alone it 
is fit to .be dismissed. 

24. The end result is that there is 
no merit in the appeal. It is accord- 
ingly dismissed. In. the circumstances 
of the case I make no order as to 
costs. 

Appeal dismissed. 
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SHAMBHU PRASAD SINGH 
AND S K., JHA, JJ. 

M/s. Gopilal Jain and others. Peti- 
tioners v, State of Bihar and others, 

Respondents. 


Civil Writ Jur. Cases No. 2283, 
2290, 2652. 2385 and 2387 of 1976, 
D/- 9-2-1977. 


_ {A) Constitution of India. Art. 226 
(as it stands after 42nd Amendment) 
— Petition challenging notice to show 
cause why licence should not be ecan- 
celled — Assuming there was illega- 
lity in proceedings it had not result- 
ed in any injury to petitioner much 
less was there any substantial failure 
of justice — Petition not maintain- 
able. (Para 3) 


(B) Constitution of India, Art 226 
(as it stands after 42nd Amendment) 
— Alternative remedy — Petition 
challenging cancellation of licence — 
Remedy of appeal against cancella- 
tion order available — Petition is not 
(Para 4) 


B. C. Ghose and Krishna Mohan, 
for Petitioners; Kameshwari Nandan 
Singh, M. M. Prasad Singh, K., N. 
Singh, M. N, Verma, Shashank Ku- 
mar Singh, R. C. Sinha and Jawahar- 
dhari Singh, for Respondents, 

ORDER:— These five civil writ 
jurisdiction cases have been heard 
together and are being disposed of 
by a common judgment. C, W, J. C. 
No, 2652 of 1976 is for quashing 
Annexure 2, and order dated the 9th - 
November, 1976 cancelling the licence 
of the petitioner of that case, as well 
as the notice (Annexure 1) dated the 
llth Oct. 1976 calling upon him why 
his licence should not be cancelled. ` 
In the other four cases prayer has | 
been for quashing notices calling upon 
the petitioner in each case to show 
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cause why his licence be not cancelled. 
The petitioners of all the cases are 
dealers in cloths and licensees under 
Bihar Cotton, Cloth and Yarn Control 
Order, 1956. It appears that godown 
of one Banwari Lal Sah was raided on 
ist April, 1974 and 392 bales of cotton 
cloth and five bales of woollen cloth 
were seized. The petitioners claim 
that most of these bales belonged to 
them. They had stored them in the 
sodowns of Banawari Lal Sah as 
they had no sufficient space in their 
shops which are situated in Suaganj 
Bazar in the town of Bhagalpur, The 
ground given in the notices for can- 
celling the licences of the petitioner 
is that there was a criminal case 
pending against the petitioners for 
they had not notified the place where 
they had stored their cloths. Learn- 
ed counsel appearing on behalf of 
the petitioner have urged that there 
isnothing inthe Cloth and Yarn Con- 
trol Order or in the contents of licen- 
ces ‘issued to the petitioner requiring 
them to notify the place of storage of 
their stock and as such the notices 
were misconceived and the authori- 
ties issuing them had no jurisdiction 
to issue them. 


' 2. It has been urged on behalf of 
the State that in view of Cl. 3 of 
the said Order read with the licence 
tn Form B, the petitioners were re- 
quired to notify the place of storage 
of their stock and that was to be 
stated in the licence itself, It has been 
pointed out that according to Cl. 4 (3) 
of the Order the petitioners were re- 
quired to have a licence in Form B. 
It has further been urged on behalf 
of the State that in view of Article 
226, as it stands after the recent 
amendment (42nd amendment of the 
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Constitution) which has come into 
effect from Ist February, 1977, the 
writ applications of the petitioners 


were not maintainable and no relief 
could be granted to them, As in our 
opinion there is substance in the con- 
tention that the writ applications of 
the petitioners are not maintainable 
afer the amendment of Art. 226, we 
donot consider it necessary to go into 
the question whether the petitioners 
were required to notify the place of 
storage of their stocks and licences 
issued to them were liable to be ean- 
celled on the ground that they were 
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storing stock of their cloth at a place 
which was not notified and not men- 
tioned in the licence. Under Art, 226 
(1) of the Constitution (as it stands 
after amendment), a High Court can 
issue a writ. 


“(a) for the enforcement of any of 
the rights conferred by the provisions 
of Part III; or (b) for the redress of 
any injury of a substantial nature by 
reason of the contravention of any 
other provision of this Constitution or 
any provision of any enactment or 
ordinance or any order, rule, regula- 
tion, bye-law or other instrument 
made thereunder; or 


(c) for the redress of any injury by 
reason of any illegality in any pro- 
ceedings by or before any authority 
under any provision referred to in 
sub-cl. (b) where such illegality has 
resulted in substantial failure of jus- 
tice.” 


3. Clause (3) of the amended Arti- 
cle 226 provides that— 


“No petition for the redress of any 
injury referred to in sub-el. (b) or 
sub-cl, (c) of Cl. (1) shall be anter- 
tained if any other remedy for such 
redress is provided for by or under 
rae other law for the time being in 
orce,” 


According to 5. 58 of the Constitution 
(42nd Amendment) Act, 1976 which 
has amended Art, 226 as aforesaid 
even the pending petitions under 
Art. 226 are to be governed and to 
be dealt with in accordance with the 
provision of that Article as it stands 
after amendment, We assume in fa- 
vour of the petitioner that there has’. 
been an illegality in the proceedings 
which has been started against the 
petitioners by calling upon them to 
show cause why their licences should 
not be cancelled but we do not 
think that such illegality has resulted in 
any injury to the petitioners much 
less any substantial failure of jus- 
tice except perhaps in the case of 
petitioner of C. W. J. C. No. 2552 of 
1976 whose licence already stands 
cancelled, so long the licence of the 
petitioners of other cases has not been 
cancelled, no injury has been zaused 
to them. Really the notice is for 
their benefit following the rule of na- 
tural justice. If no such notice would 
have been issued, they would have 
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come and made a grievance that the 
rule of natural justice has not been 
followed. The writ applications of 
the petitioners other than C. W. J. C. 
No. 2652 of 1976 are therefore, not 
jmaintainable. It has been vehement- 
ly urged on behalf of the petitioners 
that there has been substantial fail- 
ure of justice in the cases as the no- 
tices were issued after application of 
the petitioners for quashing the cri- 
minal prosecution started against 
them were admitted by this Court 
and stay was granted to them. We 
do not think that the admission of 
the criminal cases of the petitioners 
for quashing criminal prosecution 
against them by this Court has got 
anything to do with injury to the 
petitioners on account of issuing show 
cause notice to them or any substan- 
tial failure of justice. 


4. C. W. J. C. No. 2652 of 1976 is 
also not maintainable on account of 
the fact that Cl. (6) of the said Order 
‘provides for an appeal against an 
order cancelling a licence and the 
petitioner of that case has not avail- 
ed of that alternative remedy. In 
view of Cl. (3) of Art. 226, his writ 
application can not be entertained. 
Similar would have been the case of 
the petitioners of other cases even if 
their licences would have been can- 
celled, Their writ application also 
could not have been entertained by 
this Court unless they would have 
availed of the alternative remedy of 
appeal against the order of cancella- 
tion. 

5. For the reasons as stated above, 
we find that all these applications 
cannot be entertained and they are 
accordingly dismissed. There will be 
no order as to costs. , 

Applications dismissed. 
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LALIT MOHAN SHARMA, J. 
Mangal Thakur, Petitioner v. Sun- 
dar Bhagat, Opposite Party., 
Civil Revn, No, 860 of 1976, 
4-2-1977.* 


“(Against Order of Rajkishore Sharma 
Addl. Sub. J. 3rd Court, Chapra, 
D/- 11-6-1976). 


=» mem seem m en 


HU/JU/C714/77/AS/VBB 


D/- 


A.L R: 


Civil P. C. (1908), O. 39, R. 2 (3) 
— Breach of injunction — Order by 
Court rejecting temporary injunction 
application, founded on undertaking 
by defendant to maintain status quo 
— Order incorporating undertaking 
=- Breach of undertaking by defen- 
dant — Held, undertaking must he 
deemed to be part of the order passed 
by the Court and its violation must 
render the defendant liable to punish- 
ment: AIR 1936 Mad 651, Rel. on. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1936 Mad 651 4 


Chandra Shekhar, for Petitioner. 


ORDER:— The question which 
arises for decision in this case is whe- 
ther the petitioner can be punished 
under R. 2 (3) of O. 39 of the Civil 
P. C. for violating the undertaking 
given by him incorporated by the 
Court in its order disposing of an 
application for temporary injunction. 


2. The suit has been filed by the 
plaintiff-opposite party for recovery 
of possession of the properties des- 
cribed in the schedules to the plaint 
and for permanent injunction restrain- 
ing the defendants from flowing their 


drain water and constructing any 
structure on the land and from 
changing its features. At the time 


of hearing of the injunction matter, 
the defendants filed affidavits stating 
that they would maintain status quo 
and would not bring about any 
change therein, On this undertaking, 
the trial Court vacated the ad inte- 
rim order of injunction earliar pàss- 
ed. The undertaking was specifically 
mentioned and it was expressly said 


that on that ground the injunction order . 


was being withdrawn, Later on, the 
petitioner dug a drain and made cer- 
tain changes ina wall standing on the 
land. The plaintiff complained þe- 
fore the trial Court. The Court held 
the petitioner guilty and directed him 
to be detained in civil prison for one 
week, On appeal, the order has been 


maintained. The petitioner has now 
come to this Court. 


3. Mr. Chandra Sekhar contended 
that the petitioner could not be 
punished for breach of an injunction 
order as there was no order of in- 
junction issued by Court. 


À 
\ 
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4. Having considered the argu- 
ment. I do not think the learned 
counsel is right, The undertaking 
given by the petitioner solemnly be- 
fore the Court was taken into 
count and was the foundation of the 
order rejecting the injunction appli- 
cation, In this circumstance, the 
undertaking must be deemed to be a 
part of the order passed by the 
Court and its violation must render 
the petitioner liable to punishment. 
To interpret the law otherwise would 
render it unreasonable and absurd. 
My view is supported by the decision 
in A. B. Gurumurthi Chetty v. Sella 
‘Perumal Pillai (AIR 19236 Mad 651). 
I therefore, hold that the patitioner 
has been rightly held liable by the 
Courts below. 

Mr. Chandra Shekhar also 
argued that there is no clear finding 
recorded by the Courts below about 
the violation of the undertaking. I do 
not think he is right, The finding re- 
corded in para. 9 of the judgment of 
the lower appellate court is clear and 
explicit against petitioner, 

6. For the reasons stated above 
this Civil revision fails and is dis- 
missed. As the opposite party has 
not appeared, there will be no order 
as to costs. 

Revision dismissed. 
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K. B. N. SINGH, C. J. 
AND B. 8, SINHA, J. 


M/s. Purtabpore Company Ltd., etc., 
Petitioners v. The State of Bihar and 
others, Respondents, 


C. W. J. C. Nos. 1519 to 1530, 1399 
and 1497 of 1975, D/- 30-11-1976, 

(A) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act (1961) (as amended by 
Bihar Act 1 of 1973), Ss, 5(1) (iii) and 
16 — Annulment of tansfers — Con- 
ditions to be satisfied — Completed 
transfers — Delay caused by Register- 
ing Authority in copying out the docu- 
ments in the Book prescribed — Effect. 
(i) T. P. Act (1882), Ss. 5. 7, 8 and 54; 
(ii) Registration Act (1908), Ss. 47, 
52). 
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A transfer made by a land-holder, 
whether by a registered instrument 
or otherwise, before the 22nd of 
October 1959, cannot be annulled. It 
is only the transfers made after that 
date, which are liable to annulment 
under the circumstances specified in 
the clauses. The annulment is possible 
only on existence of certain specified 
circumstances and conditions, they 
being :—— 

(a) Where the pa is Benami or 
Farzi; 


(b) Where the transfer has been 
made with the intention of defeating 
the provisions of the Act, such in- 
tention must be present on the date 
of the transfer; and. 


(e) Where the transfer is such as 
defeats the provisions of the Act. 


It is only on the existence of any one 
of the aforesaid conditions that annul- 
ment is possible or permissible under 
the Act, AIR 1976 Pat, 256, Rel. on 

(Paras 11 and 17) 


Where the parties to the documents, 
the petitioners and the purchasers, did 
ali that they had to do in the matter 
before the 22nd October, 1959, namely, 
they executed the documents, paid the 
consideration in the presence of the 
Registrar, either by cheques or by 
Bank drafts or by Cash, which fact 
had been noted in the sale-deeds by 
the Registrar, and the execution was 
admitted, it was held that so far as 
the parties were concerned, they could 
not resile from the position or back 
out from the transaction, and such 
completed transfers could not be de- 
feated only on account of some delay 
that might have been caused by the 
registering authority in copying out 
the documents. (Para 12) 


From a reference to the provisions 
of the Transfer of Property Act and 
the Registration Act it is manifest that 
the transfer is effected as between the 
transferor and the transferee on the 
date the document is executed and 
full consideration is paid, and the docu- 
ment is handed over to the purchaser 
or filed for registration and execution 
is admitted. The rest of the for- 
malities are for the registering au- 
thority, in which the parties have no 
hand. Looked at from that point of 
view, the transfers in question must 
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be held to have been made prior to the 
22nd October, 1959, (Para 16) 


Section 5 (1) (iii) was incorporated 
about twleve years after the coming 
into force of the Act, i.e., from, the 
9th September, 1970. The Legislature 
must be deemed to have knowledge 
of the provisions of S, 16, and if, 
being fully aware of the provisions of 
S. 16, they used the expression “re- 
pistered instrument or otherwise’ in 
sub-clause (iii) of S. 5 (1) of the Act, 
then it must not be without any pur- 
pose. The Legislature wanted to au- 
thorise the Collectors to make in- 
quiries in all types of transfers made 
after the 22nd day of October, 1959, 
be it by a registered instrument or 
otherwise. In other words, the Legis- 
lature wanted to treat on par all types 
of transfers, Case law discussed, 

(Para 24) 


(B) Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act (1961) (as amended by 
Bihar Act 1 of 1973), S. 5 (1) G8) — 
Validity — Challenge that the pro- 
vision is violative of Arts, 14, 19 and 
31 of the Constitution is wholly un- 
tenable in view of Art, 31-B, the Act 
having been included in the Ninth 
Schedule of Constitution — (Constitu- 
tion of India, Artieles 14, 19, 31 
and 31-B). (Para 26) 
Cases Referred: Chronological Paras 
AIR 1976 Pat 256 : 1975 BBCJ 701 11 


AIR 1973 Pat 199 23, 25 
(1970) CWJC No, 133 of 1969, D/- 


30-1-1970 (Pat) 25 
AIR 1969 SC 244 10, 25 
1968 BLJR 281 21 
AIR 1962 Cal 40 20 
AIR 1961 SC 1747 10, 25 
AIR 1959 SC 254 20 
AIR 1958 Pat 193 19 
AIR 1958 Pat 312 20 
AIR 1957 Punj 238 23 
AIR 1948 Pat 60 23, 25 
AIR 1941 Cal 78 25 
AIR 1938 Pat 134 20, 22 
AIR 1936 Cal 17 25 
AIR 1928 PC 86 18, 25 
AIR 1927 PC 42 18, 20, 25 
AIR 1925 Bom 210 (FB) 18 
AIR 1925 Mad 710 25 
AIR 1922 Mad 710 25 
AIR 1921 Pat 150 10, 25 


AIR 1917 Mad 27 : 


ILR 40 Mad 204 
(FB) 18 


A.LR. 


In C W, J.C. Nos. 1519 to 1530 


and 1399 of 1976:— 
>. B. Sanyal. Choudhary S. N. 


Mishra, N. C. Ganguli and S, K. 
Mishra, for Petitioners; Lalnarayan 
Sinha, Solicitor General of India, 


Tarakant Jha Govt. Advocate, S. N. 
Jha, S C No. 2, Jagannath Jha ‘and 
B. P. Pandey, (for Nos. 1 and 2) and 
G. C. Bharuka, Krishna Mohan. 
Birendra Kumar Sinha, R. P, Sinha, 
Rajesh, A. K. Dutta, Rajendra Prasad 
and Shashi Shaikhar Dwivedi, (for 
No, 3) for Respondents, 

In C. W. J. C. No. 1497 of 1975:— 

Choudhary S, N. Mishra and S, K. 
Mishra, for Petitioner; K. N. Singh, 
S. C. No, 4, for Respondents, 

K. B. N. SINGH. C. J.:— In these 14 
applications under Arts. 226 and 227 of 
the Constitution, common question of 
law and facts are involved and with 
the consent of the parties, they have 
been heard together and are being dis- 
posed of by one judgment, 


2. The petitioners in these writ ap- 
plications have prayed for quashing a 
notice dated the 20th March, 1974, is- 
sued under S, 5 (1 (iii) of the Bihar 
Land Reforms (Fixation of Ceiling 
Area and Acquisition of Surplus Land) 
Act, 1961, for cancelling the transfer 
of the lands in question, as also the 
order of the Additional Collector of 
Siwan, dated the 18th June, 1975, can- 
celling the transfers made by regis- 
tered sale-deeds, by Messrs. Purtab- 
pore Company Limited, petitioners in 
thirteen of these applications. Copies 
of the impunged notice and the order 
have been filed as Annexures ‘l’ and 
'? respectively in each of the writ ap- 
plications. 

3. The short facts 
the disposal of these writ applications 
need to be stated. Messrs Pratabpore 
Company Limited is a public limited 
company and owned a sugal mill. Besi- 
des the sugar mill it also owned agri- 
cultural lands inthe District of Siwan 
which were used to be put in various 
use. The petitioner, however, sold 
its sugar mill to another Joint Stock 
Company, 
Mills Limited, in October, 1972. The 
present management of the Purtabpore 
Company Limited (hereinafter referr- 
ed to as the Company.), 
over in October, 1958, found the lands 


Messrs Purtabpur Sugar / 


nécessary for ` 
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to be unyielding and scattered as well 
as uneconomical, and soon thereafter, 
the Company started negotiations with 
buyers for disposing of such lands. 
In pursuance of negotiations. the 
Company started selling the lands 
to different buyers within a year of 
its taking over of the management of 
the Company, In furtherance of the 
negotiations and sales. moneys were 
deposited with the Company by the 
intending purchasers, . near about 
April. 1959, and. thereafter, stamps 
were purchased for execution of 
sale-deeds. Sale-deeds were execut- 
ed, presented for registration and ex- 
ecution admitted before the Registrar 
on the 8th August 1959, 10th August, 
1959, and the 6th October, 1959, in 
different cases. It is also the case of 
the petitioners that payments of 
balance of the consideration money 
were made by bank drafts and che- 
ques, numbers of which were noted in 
the sale-deeds concerned by the 
Registrar. 
pied out in Book T, maintained by the 
Registration Department (under S, 51 
of the Registration Act) between the 
lst of December, 1959, and the 9th of 
December, 1959, and, after the com- 
pletion of the registration under S. 61, 
the documents were handed over to 
the vendees, 


4. After their purchase, the pur- 
chasers came in possession of the lands 
as owners thereof. Some of them 
were in possession even from before 
as lessees from the Company. The 
purchasers were also mutated in the 
appropriate revenue records and paid 
rent to the State of Bihar. 


5. After the enforcement of the 
Bihar Land Reforms (Fixation of 
Ceiling Area and Acquisition of Sur- 
plus Land) Act, 1961 (hereinafter re- 
ferred to as the Act) as required by 
5. 6, the Company filed returns in res- 
pect of the lands possessed by it. But, 
surprisingly, in March, 1975, after the 
Incorporation of sub-s. (1) (iii) of S, 5 
in the Act by the Bihar Land Reforms 
(Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Amend- 
ment Act. 1973 (Bihar Act 1 of 
1973), the petitioners got a notice to 
show cause asto why the aforesaid 
transfers, which were effected after 
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These sale deeds were co-. 
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the 22nd October, 1959, be not annull- 
ed and the transferred lands b2 not 
treated as the lands belonging to the 
Company for the purpose of fixation 
of the ceiling area under the Act. 
Notices for: annulment were also issu- 
ed to the purchasers, who are Res- 
pondent No. 3 in all the first thirteen 
applications and petitioner in Civil 
Writ Jurisdiction Case No. 1497 of 
1975. Copies of these notices have 
been marked as Annexure ‘Il’ to each 
of the writ applications. 


6. The petitioners Company as well 
as the purchasers filed objections 
challenging the jurisdiction of the 
Collector to question the transfers in 
question, as they were all made prior 
to the 22nd October, 1959. Copies of 
the sale deeds and rent receipts issued 
in favour of the purchasers were also 
filed in the respective cases. But, ac- 
cording to the petitioner, the Collector 
illegally assumed jurisdiction by hold- 
ing that as the registration was com- 
pleted after the 22nd October, 1959, he 
had the jurisdiction to annul the trans- 
fers on the basis of analogy of S. 16 
(3) of the Act, and arbitrarily annuli- 
ed the transfers. Copies of the order 
of the Collector have been marked as 
Annexure ‘2’, The petitioners have 
also challenged the vires of the emend- 
ment brought by S. 5 (1) (iii), as 
violative of the provisions of Arts. 19 
and 31 to 31 (1) (c) of the Constitution 
of India. 


7. A counter affidavithas been filed 
on behalf of the State asserting that 
as the documents were copied out 
under S. 61 of the Registration Act 
subsequent to thestatutory period fix- 
ed under S, 5 (1) (iii) of the Act, that 
is to say, the 22nd October, 1959, the 
Collector had jurisdiction to annul the 
transfers; although it is conceded 
therein that under S, 47 of the Regi- 
stration Act, the sale-deeds wculd be 
operative from the dates of the execu- 
tion, which, in all cases, are prior to 
the 22nd October, 1959. In the coun- 
ter-affidavit, the State has also tried 
to justify the validity of their action. 
Tt is also stated therein that the neces- 
sity of the vendors for selling the 
lands, which’ lie near their factory, 
was not indicated. It is also asserted 
in the counter-affidavit that the Kano- 
dia Brothers are the owners ‘of the 
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Purtabpur Concern and they brought 
In a Power of Attorney dated the 
28th May, 1959, in the name of their 
Manager, Shree V. D. Sharma, who 
executed the sale-deeds in question in 
all the cases, many of which are in 
favour of the members of the family 
of Kanodia Brothers or the firms own- 
ed by them. 


_8. The Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961, was 
enacted by the Bihar Legislature in 
1961, and was assented to by the 
President of India on the 8th March, 
1962 (Act XII of 1962) when it became 
enforceable. The Act provided for 
fixation of ceiling restrictions on sub- 
letting and resumption by certain 
Raiyats for personal cultivation of 
land, acquisition of status of Raivat 
by certain under-Raiyats and acqui- 
sition of surplus land by the State and 
matters connected therewith, as the 
Preamble will show. Under S.2 (a) it 
defines “ceiling area” to mean the area 
of land fixed under S., 4 as the ceiling 
area. Some of the important defini- 
tions are with regard to “family”, 
‘land’, “homestead” and “land hol- 
der”, the details of which are not 
necessary to be mentioned except of 
“family”. Under sub-s, (2) (ee) the ex- 
pression “family” is defined to mean 
and include “a person, his or her spouse 
and minor children.” The expression 
“person”, under the explanation to 
this sub-section, includes “any Com- 
pany, Institution, Trust, Association, 
or Body of individuals, whether in- 
corporated -or not.” Chapter II deals 
with ceiling area of land and consists 
of Ss. 4 to 11. Under S. 4, as amend- 
ed by Bihar Land Reforms (Fixation 
of Ceiling Area and Acquisition of Sur- 
plus Land) Amendment Act, 1973 
(Bihar Act IX of 1973), for fixation of 
ceiling area, Jands have been divided 
into six categories. Shortly put, the 
ceiling area of Class I land is 15 acres, 
for Class II lands 18 acres, for Class 
III lands 25 acres, for Class IV lands 
30 acres, for Class V lands 373 acres, 
and for Class VI lands 45 acres, for a 
family consisting of not more than 5 
members, which expression includes a 
person also, as already mentioned. 
Sub-s. (1) of S, 5 has four sub-clauses, 
namely, (i), (ii), (iii) and (iv). This 
Section was amended by Bihar Act 


1 of 1973, and the provisions of this 
Amending Act were made effective 
from the 9th September, 1970, Clause 
(i) of S. 5 (1), as it stands after the 
amendment, lays down that no ‘family’, 
which expression includes a ‘person’, 
as already mentioned, shall hold any 
land in excess of the ceiling area, ex- 
cept as otherwise provided and reads 
as follows :— 


(i) It shall not be lawful for any 
family to hold, except as otherwise 
provided under this Act, land in ex- 
cess of the ceiling area.” 


There is an explanation to this 
clause, which, it is not necessary to 
quote. It may be relevant to state 
that the original clause (i), before the 
amendment, menticned a ‘person’ in- 
stead of ‘family’, and there was no 
explanation to it. Clause (ii), which 
has been substituted by the Am- 
ending Act 1 of 1973, lays down 
that no land-holder holding land in 
excess of the ceiling area, from the 
commencement of the Bihar Land Re- 
forms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) (Amend- 
ment) Act, 1973, tili the publication 
of the Notification under S, 15, trans- 
fer any land, except with the previous 
permission of the Collector, who may 
refuse it, if he is satisfied for the re- 
asons to be recorded in writing that 
the transfer is proposed to be made 
with a mala fide intention of defeating 
the object of this Act. The provision 
of the earlier clause, before the amend- 
ment, will be dealt with hereinafter. 
Clause (iii) of sub-s, (1) which is under 
challenge in these writ applications, 
reads as follows :— 


“(iii) The Collector shall have power 
to make “enquiries in respect of any 
transfer of land by a _ land-holder 
whether made by a registered instru- 
ment or otherwise. made after the 


92nd day of October, 1959, and if he 


is satisfied that such transfer was 
made, with the object of defeating 
or in contravention of the provisions 
of this Act or for retaining, Benami 
or Farzi, land in excess of the ceiling 
area, the Collector may, after giving 
reasonable notice to the parties con- 
cerned to appear and be heard, annul 
such transfer and thereupon the land 
shall be deemed to be held by the 
transferor for the purposes of de- 
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termining the ceiling area he may 
hold under this section;” 

The other sub~sections of this Section 
need not be referred to as the same 
are not relevant for our purpose. Sec- 
tion 6 provides for public notice upon 
certain land-holders to submit returns, 
in respect of the lands held by them. 
S. 7 authorises the Collector to obtain 
information about the persons hold- 
ing lands in excess of the ceiling area 
through other agencies. 8.8 provides 
for penalty for non-submission of re- 
turns in compliance with notice, 5. 9 
gives option to a family possessing 
lands in excess of the ceiling area to 
select its ceiling area. S 10 deals 
with the preparation of Draft State- 
ment on the basis of the information 
given by the land-holder under Sec- 
tions 6, 8 and 9, or on the basis of 
the information obtained by the Col- 
lector under S.7 of the Act, its check- 
ing in the prescribed manner and pub- 
lication. It also prescribes that ob- 
jections, if any, to the Draft State- 
ment, could be filed within thirty days 
of the publication thereof, S. 11 deals 
with the final publication of the 
Draft Statement, after disposal of the 
objections, if any, filed under sub- 
S. (3) of S. 10, appeals and revisions, 
if any, relating thereto. Such pub- 
lication shall become conclusive evi- 
dence of facts stated therein for the 
purpose of this Act and shall not be 
questioned in any court, Chapter ITI 
dealing with resumption of land by 
Raiyats from under-Raiyats, con- 
sists of three sections i.e. Ss, 12, 13 
and 14. Chapter IV, which contains 
only one Section, i.e., S, 15, deals 
with acquisition of surplus lands. 
Chapter V, which deals with restric- 
tion on future acquisition by trans- 
fer. etc., and contains S. 16, which is 
relevant for our purpose, will be re- 
ferred to in course of discussions. It 
may be relevant to mention here that 
by S. 3, the Act has been given overrid~ 
ing effectnotwithstanding anything to 
the contrary contained in any other law, 
custom, usage or agreement, for the 
time being in force, orin any decree or 
order of any, court; but the provisions 
of the Bihar Bhoodan Yagna Act, 1954 
have been exempted from the over- 
riding effect of this Act. The other 
provisions of the Act are not relevant 


for the.purpose of this decision. 
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9. The main contention urged by 
Mr. Sanyal, learned Counsel appearing 
for the petitioners, is that the trans- 
fers having been effected by register- 
ed sale-deeds which were executed and 
admitted for registration long before 
the 22nd October, 1959, the date 
mentioned in S, 5 (1) (iii) of the Act, 
the sales could not be annulled, and 
the impugned orders annulling the 
transfers, merely because the regis- 
tration of the sale deeds “were com- 
pleted by copying them by the regi- 
stration department in the relevant 
register after the 22nd October, 1959, 
is wholly without jurisdiction. The 
contention of Mr, Sanyal is that regis- 
tration only affirms the title created 
by the execution of the sale deeds and 
makes it absolute. By execution the 
party divests himself of the title and 
the property vests in others and that 
is precisely the meaning of transfer. 
tie has submitted that no aid can be 
taken from S, 16 of the Act as has 
been done by the Collector, as it re- 
lates to transfers after the Act has 
come into force, i.e., 1961. Under 
S. 47 of the Registration Act, once 
cegistration is effected, it relates back 
to the date of the execution, 


10. Learned Solicitor . General, ap- 
pearing on behalf of the State, has, on 
the other hand, submitted that for 
the purposes of the Act, no transfer 
can be effective without registration of 
the document under the provisions 
of the Indian Registration Act 
and the registration becomes com- 
plete only when the document is 
copied out in accordance with S. 61 of 
the Registration Act, Learned Counsel 
has placed reliance on S. 16 (2) (iid) 
of the Act in this regard. Learned 
Counsel has also submitted that the 
matter stands concluded on the basis 
of three decisions, in the cases of 
Tilakdhari Singh v. Gour Narain 
(AIR 1921 Pat 150); Ram Saran Lal v. 
Demini Kuer (AIR 1961 SC 1747) and 
Hiralal Agarwal v. Rampadarath Singh 
(AIR 1969 SC 244). These rival con- 
tentions of the learned Counsel for 
the parties on the point need to be 
considered in the first instance. 


11. Ona reference tothe provisions 
of Clause (iii) of S. 5 (1) of the Act, 
already -quoted above, it is apparent 
that a transfer made by a land-holder, 
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whether by a registered instrument 
or otherwise, before the 22nd day of 
October 1959, cannot be annulled. It 
is only the transfers made after that 
date, which are liable to annulment 
under the circumstances specified in 
the clause. The annulment is possible 
only on existence of certain specified 
circumstances and conditions, they 
being :— 

(a) Where the transfer is benami or 


|farzi; 


(b) Where the transfer has been 
made with the intention of defeating 
the provisions of the Act, such in- 
tention must be: present on the date of 
‘the transfer; and, 


(c) Where the transfer is such as 
defeats the provisions of the Act. 
IIt is only on the existence of any one 
jof the aforesaid conditions that annul- 
ment is possible or permissible under 
the Act. This is also the view taken by 
a Bench decision of this Court in the 
case of Mahabir Prasad v. The State 
of Bihar (1975 BBCJ 701). : (AIR 1976 
Pat 256). 


12. In the instant cases, the parties 
Ito the documents, the petitioners and 
the purchasers, did all that they had 
ito do in the matter before the 22nd 
October, 1959, namely, they executed 
the documents, paid the consideration 
in the presence of the Registrar, 
either by cheques or by Bank drafts 
or by cash, which fact has been noted 
in the sale-deeds by the Registrar, 
and the execution was admitted. In 
such a situation, so far as the parties 
were concerned, they could not resile 
from the position or back out from the 
‘ transaction, and such completed trans- 
fers could not be defeated only on ac- 
‘count of some delay that may have 
been caused by the registering au- 
thority in copying out the documents. 
The Transfer of Porperty Act deals 
with law relating to transfer of pro- 
perties by acts of parties and the prin- 
ciples embodied in some of the pro- 
visions of the said Act have been ap- 
plied to transfer by operation of law 
in some cases, 


13. Section 5 of the Transfer of 
Property. Act defines “transfer of pro- 
perty” to mean, an act by which a living 

person conveys property, in present or 
` in future, to one or more other living 
persons, ete. S, 7 lays down that every 


person competent to contract and enti- 
tled to transfer property, can transfer 
the same to thé extent and in the man- 
ner allowed and prescribed by law for 
the time being in force. Under S. 8, a 
transfer of property passes to the 
transferee all the interests that the 
transferor is capable of passing in the 
property and in the legal incidents 
thereof. S, 54 of the Transfer of Pro- 
perty Act defines ‘sale’ as a transfer 
of ownership in exchange for a price 
paid or promised or part paid and 
part promised, and such transfer, in 
ease of tangible immovable property 
of the value of one hundred rupees 
and upwards, or in the case of a re- 
version or other intangible thing, can 
be made only by a registered instru- 
ment. In the case of tangible 
property of a value of less than one 
hundred rupees, such transfer may be. 
made either by a registered instru- 
ment or by delivery of the property: 
and delivery of tangible immovable 
property takes place when the seller 
places the buyer, or such person as he 
directs, in possession of the property. 


14. Section 32 of the Registration 
Act requires every document to be re- 
gistered- under the said Act, whether 
such registration be compulsory or 
optional, to be presented before the 
proper registration-cffice by the per- 
son executing the document or claim- 
ing under the same, or the representa- 
tive or duly authorised agent ete. 
Under S., 34, shortly stated if the 
document is presented in time, the 
registering officer shall require as to 
whether or not the document was ex- 
ecuted by the person by whom it pur- 
ports to have been executed and as 
to the identity of the person appear- 
ing for him and alleging to have ex- 
ecuted the document, or, in case of any 
person appearing as a representative, 
assignee or agent, shall satisfy him- 
self that such person had authority 
to appear, Under S. 35, if he is so 
satisfied, “the registering officer shall 
register the document, as directed in 
Ss 58 to 61.” If not so satisfied, he ` 
shall refuse to register that document 
If the person by whom the document 
purports to have been executed ap- 
pears to be a minor, idiot or lunatic 
and if the executant is dead, and his 
representative or assignee denies: the 
execution, he shall refuse to register 
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such’ control is exercised. But then is it 
for the Courts to declare delegated legis- 
lation as invalid on the ground of ‘non- 
laying when the Legislature itself attach- 
ed-or prescribed no consequence to the 
non-laying’? Apparently not, and so it 
has been held by Andhra Pradesh High 
Court in Krishan v. R. T. O., Chittoor, 
ILR (1956) Andhra 800: (AIR 1956 An- 
dhra 129} and Madhava Rao v. State of 
Andhra Pradesh, (1967) 2 Andh WR 366. 
In the first case, with much misgiving 
and reluctance, Subba Rao C. J., came 
to the conclusion that ‘non-laying’ be- 
fore the Legislature would not invalidate 
delegated legislation. The learned Chief 
Justice was greatly influenced by the 
thought that many innocent parties 
might have acted on the basis of the de~ 
‘legated legislation and they should not 
be allowed to suffer because of the negli- 
gence‘ of a Minister or other officer. In 
the second case there was in fact no 
non-compliance with the directive to lay 
before -the Legislature, but it was argu- 
ed that the rules took effect not from 
the time when they were made but only 
after the expiry of the period of laying. 
The learned Judges expressed the view 
that the condition regarding laying was 
a condition subsequent and not a condi- 
tion precedent and therefore the rules 
took effect from the time when they 
were made, Once they took effect it fol- 
lowed that they could not ‘become in- 
effective by mere non-laying They 
could become ineffective by repeal or 
modification only, - 


19. There is, however, one decision 
of the Supreme Court which requires to 
be examined. It is Narendra Kumar v. 
Union of India, 1960 SCJ 214: (AIR 1960 
SC 430). In exercise of the powers given 
by S. 3 of the Essential Commodities 
Act, the Non-ferrous Metal Control 
Order was promulgated by the Govern- 
ment of India. Clause 4 of the Control 
Order prescribed that no person shall 
acquire or agree to acquire any non- 
ferroug metal except under and in ac- 
cordance with a permit issued by the 
Controller in accordance with such prin- 
ciples as the Central Government might 
‘specify from time to time. No principles 
were specified at that time but a year 
after the promulgation of the Order, cer- 
tain principles were specified in a letter 
addressed by the Deputy Secretary to 
the Government+of India to the Chief 
Industrial Adviser to the Government of 
India. The.Supreme Court held that in 
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order that the ‘principles’ might have 
validity in the same. manner as Cl. 4 of 
the Control Order, they should be noti- 
fied in. the Official Gazette and laid be- 
fore both the Houses of Parliamert in 
the manner indicated in sub-ss. (5) and 
(6) of S. 3 of the Essential Commodities 
Act. The ‘principles’ were not notified or 
laid before both the Houses of Parlia- 
ment. They were, therefore, ineffective. 
If they were not effective, Cl. 4 also was 
not effective. They said: 


“All that is necessary to make CL 4° 


effective is that some principles should 
be specified, and these notified in the 
Gazette, and laid before the Houses of 
Parliament. It may be necessary from 
time to time to specify new principles in 
view of the changed circumstances; these 


have again to be notified in the Gazette _ 
and laid before the Houses of Parliament - - 


in order to be effective.” ok 

The Supreme Court was dealing with 
a case where the parliamentary legisla- 
tion stipulated that the subordinate 
legislation made by the subordinate legis- 
lating authority should be published in 
the Official Gazette. It is one of the well- 
known principles of subordinate legisla- 
tion that in order to be effective the 
subordinate legislation must be publish- 
ed in the prescribed manner. That appa- 
rently was the basis of the decision of 
the Supreme Court. True the Supreme 
Court said that the principles should be 
published as well as laid before Parlia- 
ment in order to be effective. We do not 
think that the Supreme Court was decid- 
ing that if there had been publication 
but no laying before 


main ineffective. That was not the ques- 
tion at all before the Supreme, Court. 


20. The matter however is now, be- 


yond controversy in view of the decision 
of the Supreme Court in Jan Mohammed 
v, State of Gujarat, ATR 1966 SC 385 
where Shah J. observed:— 

“It was urged by the petitioner that 
the rules framed under the Bombay Act 
22 of 1939 were not placed before the 
Legislative Assembly or the Legislative 
Council at the first session and therefore 
they had no legal validity......... S. 26 
(5) of Bombay Act 22 of 1939 does not 
prescribe that the rules acquired vali- 
dity only from the date on which they 
were placed before the Houses of Legis- 
lature. The rules are valid from the date 
on which they are made under S. 26 (1). 
It is true that the Legislature has pre- 


Parliament, the. 
‘principles’ would have continued <o re~ 
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scribed that the rules shall be placed be- 
fore the Houses of Legislature, but fail 
ure to place the rules before the Houses 
of Legislature does not affect the vali- 
dity of the rules, merely because they 
have not been laid before the Houses of 
Legislature. Granting that the provisions 
of sub-s. (5) of S. 26 by reason of the 
failure to place the rules before the 
Houses of Legislature were violated, we 
are of the view that sub-s. (5) of S. 26 
having regard to the purposes for which 
it is made, and in the context in which 
it occurs, cannot be regarded as manda- 
tory.” 

21. Perhaps the question of parlia- 
mentary control of the executive ig also 
largely a political question, in that it is 
for the Legislature to admonish or punish 
the erring Ministers and not for the judi- 
ciary to invalidate the subordinate legis- 
lation on the ground of ‘non-laying’. The 
judiciary may enter the picture only if 
the Legislature prescribes the conse- 
quence of non-laying and not otherwise. 
’- Whatever it is, we are bound by the de- 
cision of the Supreme Court wherever 
our own personal inclinations are likely 
to lead us. 


22. In the light of the foregoing dis- 
cussion, we are unable to hold that the 
‘non-laying’ of the rules before the 
Legislature invalidated the rules. 

23. The result of the above discussion 
is that all the writ petitions are dismiss- 

ed with costs. 
Petitions dismissed, 
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HARBANS LAL, JJ. 


* Kehar Dass, Plaintiff-Appellant v. 
Tarak Singh and another, Defendants~ 
Respondents. 


Letters Patent Appeal No. 665 of 1973, 
-D/- 22-2-1977.* 

Arbitration Act (1940), S. 32 — Award 
not made rulé of Court — Suit by party 
to arbitration agreement on same cause 
of action — Not maintainable. 
©: The plaintiff, who was a party to the 
arbitration agreement and who signed 
the award, cannot get rid of it by filing 
a suit on the same cause of action by 


*(From judgment of Rajendra Nath Mit- 
tal J., reported in AIR 1974 Punj 133.) 


EU/GU/B714/77/VBB 


[Prs, 1-2] Kehar Dass v. Ta rak Singh (Gurnam Singh, J.} , 


A.L R. 


ignoring the award or impeaching its 
validity even if the award in question 
was made on a reference out of” Court 
and was not filed in the Court. 
_ . (Paras 4, 22) 
A second action is`not competent in 
respect of what has been decided in the 
first award. An award even if it is not 
made a rule of the Court would certain- 
ly bar the suit. Civil Appeal No. 162 -of 
1962, D/- 11-10-1962 (SC), Foll; ATR 1974 
Punj 133, Affirmed. Case law discussed. 


(Para 22) 
Cases Referred: Chronological Paras 
AIR 1976 Ker 22 5, 6 


AIR 1974 All 37: 1973 All LJ 372 18 
AIR 1970 SC 833 15, 16, 19 
ILR (1969) Guj 12 13 
AIR 1965 Pat 238 e 
AIR 1964 Mad 1 (FEJ oT SE 
AIR 1964 Mys 238 E 5.8 
(1962) Civil Appeal No, 162 of 1962, D/- 


11-10-1962 (SC) 14, 16, 19, A 
AIR 1961 SC 1077 pa 
AIR 1960 Andh Pra 59 (FB) . “v 5, a 
AIR 1959 Raj 162 6 
(1906) ILR 33 Cal 881 14 
B. S. Jawanda, for Appellant; Y. P. 


Gandhi, for Respondents. 

GURNAM SINGH, J.:— This Letters 
Patent appeal has been filed by Kehar 
Dass Chela Bawa Joti Parkash, plaintiff, 
against the decision and judgment * of 
Rajendra Nath Mittal, J., vide which his 
second appeal was dismissed.* 

2. The plaintiff claimed himself to be 
the owner of the site shown iby letters 
“ABCE” in plan, Exhibit P-1, attached 
with the plaint. In the year 1933 the 
Sikh Gurdwara Tribunal declared this 
land to be a part of this Dera. There is 
a wall towards the South of this site. 
Tarak Singh, defendant No. 1, obtained 
permission from the Gram Panchayat of 
the village for opening a door in the said 
wall and to pass the water towards the 
site in dispute. Defendant No. 1 propos- 
ed to open the door and to pass the 
water over the property in dispute, upon 
which the plaintiff filed a suit for re- 
straining him (Defendant No. 1) from 
doing so. Tarak Singh contested the suit 
and pleaded that the plaintiff was not 
the owner of the site in dispute, rather 
it is a part of shamlat property. He fur- 
ther pleaded that the dispute had been 
referred by the. parties to the Panchayat \ 
and the Panchayat gave an award and | 
consequently the -suit was not maintain- — 
able in the Court. 


*Reported in AIR 1974 Punj 133, 
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3. The trial Court decreed the plain- 
tifs suit. Tarak Singh, defendant No. 1, 
went in appeal, which was heard by the 
Senior Sub-Judge, Ludhiana, -and he re- 
versed the judgment and decree of the 
trial Court and dismissed the plaintiff's 
suit. Being aggrieved with the judgment 
of the Senior Sub-Judge, the plaintiff 
came up in appeal to this Court and as 
‘stated above, it was dismissed. 

4. The view taken by Rajendra Nath 
Mittal, J., was that the defendant was 
competent to set up the award as a bar 


to the suit filed by the plaintiff. The 
parties vide agreement and reference, 
‘Exhibit D-1, had agreed to refer the 


-matter in_dispute for arbitration of the 
‘Panchayat and Exhibit D-2 dated 19-5- 
.1961 is the award given by the Pancha- 
“yat. The award given by the Panchayat, 
was signed by the parties. The question 
for decision is, as to whether the plain- 
tiff, who, was a party to the arbitration 
‘agreement and who signed the award 
can get rid of it by filing a suit on the 
same cause of action by ignoring the 
award or impeaching its validity. The 
award in question was made on a refer- 


ence out of Court and was not fled in, 


the Court, 


5. The learned counsel for Kehar 
Dass appellant vehemently contended 
that unless the award in dispute ‘was 
made a rule of the Court in accordance 
with the provisions of the Arbitration 
Act, it could not be pleaded in defence 
in a suit regarding the property covered 
by the award. In support of his conten- 
tion, he placed reliance upon: 


1, Mohamad Yusuf v. Mohammed Hus- 
sain, AIR 1964 Mad 1 (FB); 2. Paman- 
dass Sugnaram v. S$. Manikyam Pillai, 
AIR 1960 Andh Pra 59 (FB); 3. Karichori 
Raman v. Kodoth Krishnan, AIR 1976 
Ker 22; 4. Saileshwar v. Kanti Kumar, 
AIR 1965 Pat 238 and 5. Gireanna v, 
Basappa, AIR 1964 Mys 238. 


6. In Mohamed Yusuf's case (AIR 
1964 Mad 1) (FB) (supra) the finding 
given was that “an award made on re- 
ference out of Court but which has not 
been filed in the Court, in accordance 
with the Act, and the judgment obtain- 
ed thereon, cannot ordinarily be put up 
as a defence to an action”. In Pamandass 
Sugnaram’s case (AIR 1960 Andh Pra 59) 
(FB) (supra), which is also a Full Bench 
judgment, it was observed that “it is not 
open to a defendant to set up an award 
as a bar to the suit to the original cause 
of action, where the award has not been 


Kehar Dass v. Tarak Singh (Gurnam Singh J.) 
filed and all proceedings relating thére-- -— 
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to had not been gone through as requir- 
ed by the Arbitration Act.” In Karichor 
Raman Nair’s case (AIR 1976 Ker 22 
(supra), G. Balagangadharan Nair J., ob- 

served as under:— 

“With respect, I prefer to follow th? 
Full Bench decisions of the Madras anë 
Andhra Pradesh High Courts rather, thar 
the Rajasthan decision, discussed-.above 
The plaintiff cannot be non-suited on th” 
ground that his suit is based upon the 
alleged agreement, antecedent to th. 
award, because the award Ext. A-l 
which has not been made the subject of 
a judgment is infructuous and uneénforce- 
able and is therefore incapable of extin- 
guishing the earlier rights, if any.” 

The Rajasthan decision referred to in 
Karichori Raman Nair’s case was Firm 
Gulzarimal Gheesalal v. Firm Ramesh- 
chandra Radhyeshyam, AIR 1959 Rai 
162. In this case the dispute between thr 


parties had been referred to arbitration -- 


and the Arbitrators had passed an award 
making the defendants liable for certain 
amounts. The defendants not having 
complied with the award, which was 
never made a rule of the Court, the 
plaintiff brought the suit on the origina!) 
cause of action and alternatively on the 
award. The trial Court held the award to 
be illegal and it gave the plaintiff a de- 
cree on the original cause of action. Both 
the parties appealed. The first appellate 
Court did not enter any finding on the 
validity of the award but gave the plain- 
tiff a decree for a larger amount in 
terms of the award. The defendant too 
a second appeal to the High Court and.» 
the learned single Judge held in the first 
place that where a dispute culminates 
in an award, no suit will lie on the ori- 
ginal cause of action, which is extin- 
guished and becomes merged in _ the 
award. The learned Judge further. ob- 
served that “when he pleads an award, 
it is not open to the plaintiff to raise 4 
suit for enforcing the award, and that 
his only remedy is to file an application 
under S. 33 and have the award imple- 
mented according to the procedure laid 
down in the Arbitration Act itself.” 

7. In Saileshwar Lakhaiyar’s case 
(AIR 1965 Pat 238) (supra), decided by a 
Division Bench, it was observed that:— 

“I am, therefore, of. the opinion that 
S. 32 contemplates an award that has 
been filed in Court under S. 14 (2) and 
made a rule of the Court under S. 17, and 
that an award which has not gone 
through these processes is no. better than 
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a mere scrap of paper. Such an award 
cannot attract the provisions of Ss.. 32 
and 33. Section 33 comes into play after 
an award has been filed in Court and 
_ notice of this fact has been given to the 
parties as contemplated by the second 
part of S, 14 (2). The stage for making 
an application under S. 33 cannot arisé 
unless the award has been filed in Court. 
It follows, therefore, that an award that 
has not been filed or made a rule of 
the Court is wholly ineffective and the 
. parties are relegated to the position as if 
` there was no arbitration and no award.” 

8. In Kapgal Konda Gireanna’s case 
(AIR 1964 Mys 238) (supra), it has been 
observed:— 

"Section 32 of Arbitration Act which 
prohibits the plaintiff to rely upon the 
terms of the award unless the award has 
received the imprint of a Court also pro~ 
hibits the defendant to rely on its terms 
by way of defence, unless he has a judg~ 
ment and decree on the said award in 


_- hig favour.” . 


$. It was further observed that:— 

“The scheme of the Arbitration Act is 
to prevent the parties to an arbitration 
agitating questions relating to the arbi- 
tration in any manner other than that 
provided by the Act. If a party desires 
to rest his case on an award, on a refer- 
ence by mutual agreement, he cannot do 
so unless the award becomes a rule of 
the Court. For that purvose, the party 
has to take the necessary steps as con- 
templated under the Arbitration Act by 
filing an application in Court to be fol- 
- lowed up by a decree on such an award. 
k t * Æ 


Where the defendant, who is himself 
relying- upon the award, did not take 
steps to have it filed and dealt with un- 
der the appropriate provisions of the 
- Arbitration Act, it is not competent to 
him to rely upon it in answer to an ac~ 
tion.” i 


' 10. The learned counsel for the ap- 
pellant further pointed out that in 
Kashinathsa Yamasa Kabadi v. Narsingsa 
.Bhaskarsa Kabadi, AIR 1961 SC 1077, 
` no considered opinion was given on the 
question in dispute and it was observed 
` that l 


“where an award made in arbitration 
out of Court is accepted by the parties 
and it is acted upon voluntarily and a 
suit is thereafter sought to be filed by 
one of the parties ignoring the acts done 
in pursuance of the acceptance of thé 
award, the defence that the suit is not 
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maintainable is not founded ön the plea 
that there is an award, which bars the 
suit but that the paries have by mutual 
agreement settled the dispute, and that 
the agreement and the subsequent act~ 
ings of the parties zre binding. By set« 


ting up a defence in the’ present case 
that there has been a division of the 
property and the parties have entered 


into possession of the properties allotted, 
defendant No. 1 is not seeking to obtain 
a decision upon the existence, effect or 
validity of an award. He is merely seek- 
ing to set up a plea that the property 
was divided by consert of parties. Such a 
plea is in cur judgment not precluded by 
anything contained :n the Arbitration 
Act.” an 

li. The learned counsel further cons 
tended that in the instant case the award 
given by the Pancharat was not accepts 
ed by the appellant mor the same: has 
been acted upon, rather on the complaint 
made by the plaintiff the door. opened 
by Tarak Singh defendant No. 1, on July ` 
5, 1961, was got closed by the Superin-< 
tendent of Police, Ludhiana, on Jan. 14, 
1962. 

12. The learned counsel further urged 


that an award assum32s validity or be« 
comes effective or binding upon the 
rights of the parties only when it~ has 


been made a rule of the Court and that 
S. 32 of the Anbitraticn Act contemplates 
an award that has bean filed in the 
Court under S. 14 (27 and made a rule 
of the Court under S. 17 of the Arbitra- 
tion Act. Further according to him an 
award which has not been gone through 
the aforesaid processes is no more than a 
mere scrap of paper and the parties aré 
relegated to the posicion as if there was 
no arbitration or no sward. 

13. The contenticn of the learned 
counsel for the respondent in reply was, 
that when the parties enter into an 
agreement for setilement of their dis- 
pute by arbitration, its effect is, to take 
the lis out of the hamds of the ordinary 
Courts of the land arm to entrust it to 
the decision of, what has been termed, a 
private tribunal. Furcher according to 
him, the object of the Arbitration Act is 
to prevent parties io an arbitration from 
reagitating the same question in dispute 
referred to arbitration in the manner 
other than as provided by the Act and , 
that an award which is signed by the | 
parties would determ.ne the dispute and ' 
it is not necessary before it can be re- 
garded as complete that it should be 
made a rule of the Court. He further 
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pointed out that it is not necessary that 
the award should be filed in the Court 
and itis only when a party to an arbi- 
tration agreement feels that it would be 
necessary for him to obtain the assist- 


ance of the Court, it is only then that 
he requests the arbitrator to file the 


award in the Court and that the award 
‘which is not made a rule of the Court is 
not a nullity. He placed reliance upon 
Thakkar Vithaldas Hargovind v. Kachhia 
Jagjivan Motilal, ILR (1969) Guj 12 de- 
cided by a Division Bench of the Gujarat 
High Court, wherein it has been held 
that:— 


“An award given by an arbitrator re- 
mains valid until it is set aside and such 
an.award even if not filed in the Court 
remains valid and binding between the 
parties -to it. Where no action is taken 
by a party affected by the award for 
- setting aside the same under S. 33 read 
with S. 30 or for having it reconsidered 
- under §s.°15 and 16 of the Act, the 
award, though not made a rule of the 
Court by having it filed under S. 14 (2) 
of the Act and having obtained a decree 
thereon under S. 17 of the Act so as to 
make it enforceable by any competent 
Court, it stands as a valid award as be- 
tween the parties in respect of the sub- 
ject-matter entrusted to the arbitrator. 
The validity of the award is presumed 
and it cannot be challenged in a suit or 
proceeding other than the one taken un- 
der the provisions of the Act. While it 
may not be an enforceable award in the 
sense that it has not merged in a decree 
under S. 17 of the Act so as to be exe- 
cutable by any competent Court, it does 
not lose its existence as between the par- 
ties thereto. It may bar a remedy for en- 
forcing the same, but it cannot bar or 
take away the right of a party thereto 
to challenge the maintainability of a suit 
by the other party ignoring the award, 
in respect of the same subject-matter 
which was entrusted to the decision of 
an arbitrator and when in fact, an award 
hag been given by him it binds the par- 
ties,” 


14. The learned counsel has also plac- 
ed reliance on a decision of the Supreme 
Court in M/s. Uttam Singh Dugal & Co, 
v. Union of India, Civil Appeal No. 162 
of 1962, decided on 11-10-1962 (SC). In 
this case Messrs. Uttam Singh Dugal & 
Co. had filed an application under S. 33 
cf the Arbitration Act. The Union of 
India called upon respondent No. 2 Col. 
>. K. Bose to adjudicate upon the mat- 


ters in dispute between respondent No. 1 
and the appellate Company. The appel- 
lant’s allegation was that the purported 
reference to respondent No. 2 (Col. S. K. 
Bose) for adjudication on the matters 
alleged to be in dispute between the par- 
ties was not competent because by an 
award passed by respondent No. 2 on 
23rd of April, 1952 ali the relevant dis- 


putes between the appellant and res- 
pondent No. 1 had been decided, The 
award given on 23rd of April, 1952, by 


respondent No. 2 was duly published and. 


satisfied. The appellant wanted the trial 
Court to determine the effect of said ear- 
lier award. The application made ky the 
applicant was allowed by the trial Judge 
who held that the claim decided -by 
the arbitrator was deemed to have been 
decided by him and the claim was merg- 
ed in the award. Against his decision an 
appeal or a revisional application was 
preferred before the Patna High Court. 
The Patna High Court took the view in 
revision that the second reference was 
valid as it was not the subject-matter o? 
the earlier reference. The application of 
the appellant under S. 33 of the Arbitra- 
tion Act was dismissed. It was in dealing 
with this question that their Lordships 
of the Supreme Court have pointed out 
that the application under S. 33 of the 
Arbitration Act was competent. Their 
Lordships in considering this position 
have pronounced upon the true legal 
position of an award and this is what 
they have observed:— 

“The true legal position in regard to 
the effect of an award is not in dispute. 


It is well settled that as a generel rule. 


all claims which are the subject-matter 
of a reference to arbitration merge in 
the award which is pronounced in the 
proceedings before the arbitrator 
that after award has been pronounced, 
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: t 


a ‘i 


i 


and . 


the rights and liabilities of the parties in ` 


respect of the said claims can be deter- 
mined only on the basis of the 
award. After an award is pronounced, 
no action can be started on the original 
claim which had been the subject-matter 
of the reference. As has been observed 


said ` 


by Mookerjee J. in the case of Bhajshari ` 


Shah ‘Benikya v. Beharilal Basak ((1906) 
ILR 33 Cal 881) “the award is in fact, a 
final adjudication of Court of -the par- 
ties’ own choice and until impzached 
upon sufficient grounds in an -appropri- 
ate proceeding, an award which is on 
the fact of it regular, is conclusive upon 
the merits of the controversy submitted, 
unless possibly the parties have intend- 
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ed that the award shall not be final and 
conclusive. In reality, an award posses- 
ses all the elements of vitality even 
though it has not been formally enforc- 
ed, and it may be relied upon in a litiga- 
tion between the parties in relation to 
the same subject-matter”. This conclu- 
Sion according to the learned Judge, is 
based upon the elementary principle 
- that-as between the parties and their 
privies, am award is entitled to that res- 
pect which is due to the judgment of a 
Court of last resort. Therefore, if the 
‘award which has been pronounced þe- 
tween the parties has in fact, or can in 
law, be deemed to have dealt with the 
present dispute, the second reference 
would be incompetent. This position also 
has not been and cannot be seriously dis- 
puted.” 


15. The learned counsel for the res- 
pondent also relied upon Satish Kumar v. 
Surinder Kumar, AIR 1970 SC 833, in 
. which the, Hon’ble Judges observed as 
under:— Ta 

“The award is not a mere waste paper 
but has some legal effect. It is final and 
binding on the parties and it cannot be 
said that it is a waste paper unless it is 
made a rule of the Court. The confer- 
ment of exclusive jurisdiction on a Court 
under the Act does not make an award 
any the less binding than it was under 
the provisions of the Second Schedule of 
the Code of Civil Procedure. The award 
is, in fact, a final adjudication of a Court 
of the parties’ own choice, and until im- 
peached upon sufficient grounds in an 
appropriate proceeding, an award, which 
is on the face of it regular, is conclusive 
upon the merits of the controversy sub- 
-mitted. As between the parties and their 
= privies, an award is entitled to that res- 
.- pect which is due to judgment of a Court 
of last resort.” 


16. In Satish Kumar’s case (AIR 1970 
"SC 833) (supra), a reference to the case 
"M/s. Uttam Singh Dugal & Co. v. Union 
of India (Civil Appeal No. 162 of 1962, 
D/- 11-10-1962) (SC) (suora), has been 
made and after quoting a para from the 
aforesaid judgment, the Hon’ble Judges 
observed as under:— 

“This judgment is binding on us. In 
our opinion this judgment lays down that 
the position under the Act is in no way 
different from what it was before the 
Act came into force, and that an award 
has some legal force and is not a mere 
waste paper. If the awerd in question 
fis not a mere waste pap2r but has some 


A.L R. 
legal effect it plainly purports to or af- 
fects property within the ‘meaning of 
S. 17 (1) (b) of the Registration Act.” 

17. Further, the Hon’ble Judges, with 
reference to para 7 of Schedule I to the 
Registration Act, observed that:— 

“If the award is final and binding on 
the parties it can hardly be said that it is 
a waste paper unless it is made a rule 
of the Court,” 

18. The learned counsel also relied 
upon Kedar Nath v. Ambika Prasad, 1973 
All LJ 372: (AIR 1974 Al} 37) in which 
it was held that:— 

“An award even though not made a 
rule of the Court cannot be treated as a 
mere waste paper and some legal effect 
has to be given to it. Section 32 of the 
Arbitration Act bars a suit for decision 
upon the existence, effect * or validity 
of an arbitration and prevents an award 
from being enforced, set aside, amended, 
modified or in any way affected other- 
wise than is provided in the Act. - Held 
that an arbitration award even though 
not made a rule of tke Court can be set 
up as a defence to a suit.” 

19. In this case also, the Hon’ble 
Judges relied upon the finding in the 
case M/s. Uttam Singh Dugal & Co. v. 
Union of India (Civil Appeal No. 162 of 
1962, D/- 11-10-1962) (SC) (supra), and 
came to the conclusion that an award 
even though not made a rule of Court 
cannot be treated as a mere waste paper. 
Reliance was also placed on the case of 
Satish Kumar (AIR 1970 SC 833) (supra), 
and the Hon'ble Judges observed as 
under:— 

“We must, thereforee, as a consequence 
of the pronouncement of the Supreme 
Court in the case of Satish Kumar v. 
Surinder Kumar hold that an arbitration 
award even though not made a rule of 
the Court can be sez up as a defence to a 
suit, for to hold otherwise, as has been 
seen, would be to treat the award as a 
mere waste paper, which is not the cor- 
rect view to take,” 

20. Sub-section (b) of S. 2 of the Ar- 
bitration Act, 1940, defines ‘award’. 
‘Award’ means an arbitration award, The 
award is to be signed and filed under 
S. 14 of the Arbitration -Act and when 
the Court sees no reason to set aside the 
award it shall proceed to pronounce 
judgment according to the award and 
upon the judgment so pronounced a de- 
cree follows and then no appeal lies from 
such a decree. An award can only be set 
aside in accordance with the provisions 
of S. 30°of the Arbitration Act. Section 32 
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of the Arbitration Act provides that no 
suit shall lie on any ground whatsoever 
for a decision upon the existence, effect 
or validity of an arbitration agreement 
or award, nor shall any arbitration 
agreement or award be set aside, amend- 
ed, modified or in any way affected 
otherwise than as provided in this Act. 
Any party desiring to challenge the 
award has to make an application to the 
Court. 


21. The object of the Arbitration Act 
appears to be that in respect of matters 
which are covered by the arbitration 
agreement, a suit shall not be entertain- 
ed or proceeded with or in any event it 
should be stayed, Rule 7 of the First 
Schedule to the Arbitration Act says 
that the award shall be final and binding 
on the parties and persons claiming un- 
der them respectively. As said above 
‘award’ means an arbitration award and 
if-the intention of the legislature ‘was 
that a-suit can be brought on the original 
cause of action if the award is not made 
a rule of the Court it could have so pro- 
vided in the Act. Sections 32 and 33 of 
the Arbitration Act provide that an arbi- 
tration agreement or an award can only 
be contested by an application and not 
by a suit and if no such application is 
made, the award cannot be set aside on 
any ground specified in S. 30 of the Arbi- 
tration Act. - 


22. There is no doubt a difference of 
opinion amongst the various High Courts 
on the point in issue but the matter has 
been set at rest by the Supreme Court in 
M/s. Uttam Singh Dugal & Co. v. Union 
of India (Civil Appeal No, 162 of 1962, 
D/. 11-10-1962) (SC) (supra). Their Lord- 
ships of the Supreme Court have consi- 
dered and decided the question as to 
what is the true effect of an award and 
have observed that an award which is 
pronounced has full efficacy. The Sup- 
- reme Court has also in terms decided 
that in respect of the matters which are 
covered by the first award, the second 
action is not competent and this is the 
ratio of the judgment. The law declared 
by the Supreme Court is binding on all 
Courts in India under Art. 141 of the 
Constitution of India. °.The Supreme 
Court has‘declared the law that a second 
action is not ‘competent in respect of 
what has been decided in the first award. 
Thus in view of the clear pronouncement 
of the Supreme Court in M/s. Uttam 
Singh Dugal & Co. v. Union of India, 
(supra), and in view of the other deci- 


E. V. Desilva v. E. T. Desilva 


(SB) (Reddy J.) [Pr. 1} P&H. 311 


sions of the Supreme Court, referred tol’ 
above, it is clear that an award even’ 
if it is not made a rule of the Court 
would certainly bar the suit. The learn- 
ed single Judge, therefore, rightly dis- 
missed the appeal and accordingly this 
appeal fails and is hereby dismissed with 
costs. j l 
HARBANS LAL, J.:— I agree. = | 
Appeal dismissed. . 
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SPECIAL BENCH 


O. CHINNAPPA REDDY, 5. C. MITTAL 
AND GURNAM SINGH, JJ. 


Mrs. E. V. Desilva, Petitioner v. E. i 
Desilva and another, Respondents. ` 

Matrimonial Reference No. 1 of 19°75, 
D/- 11-3-1977. 

Divorce Act (1869), S. 17 — Confirma- 
dion of decree for dissolution — Divorce 
on ground of husband’s. adultery — Evi- . 
dence of wife went un-contradicted — 
Her evidence clearly showing «hat the 
husband deserted her — From other facts 
stated by her the inference was irresisti- 
ble that the husband was living in adul- 
tery with one H as alleged by wife — 
Decree nisi confirmed. (Para 1) 

B. S. Sodhi, for Petitioner. 

O. CHINNAPPA REDDY, J.:— This is 
a reference under S. 17 of the Indian 
Divorce Act for confirmation of the de- 
cree nisi granted by the learned District 
Judge, Chandigarh, for dissolution of _ 
marriage. The wife applied for divorce — 
on the ground that her husband was 
living in adultery with one Miss C. 
Hughes at Delhi, where he was working. 
The wife, who was also at Delhi previ- 
ously, was transferred to Chandigarh in 
January, 1968. Her husband used to` 
visit her occasionally. He started’ reduc- 
ing his visits from 1971 onwards and 
from January, 1972, he altogether stop-... 
ped visiting her. She went to’ Delhi three 
or four times and found that the hus- 
band was living with Miss C. Hughes. He 
told her that he was staying as her pay- 
ing guest. When the wife asked if she 
could stay with him for some days, he. 
refused. On one occasion when she paid 
a surprise visit, she found in ‘her hus- 
band’s bed room one bed with two pil- 
lows and the belongings of a lady. The 
husband remained ex parte before ` the 
District Judge. The evidence of.the wife 
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| tery with Miss C. Hughes, 
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went uncontradicted. Her evidence clear- 
ly shows that the husband deserted her 
from January, 1972. From the other facts 
stated by her the inference is irresisti- 
ble that the husband was living in adul- 
The decree- 
nisi is,. » therefore, confirmed. 

Decree-nisi confirmed. 
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GURNAM SINGH AND HARBANS 
LAL, JJ. 

The State of Haryana, Appellant v. 
M/s. Bharat Timber Store and another, 
Respondents. 


‘Letters Patent Appeal No. 16 of 1974, 


D/- 21-3-1977.2 - 


Civil P. C. (1908), oO. 21, R. 57 — Ex- 
pression “attached in execution of a de- 
cree” — Construction — Dismissal of an 
execution application for default does not 
put an end to the attachment effected be- 
fore judgment. 


The expression ‘attached in execution 
of a decree’ used in O. 21, R. 57 clearly 
indicates that the attachment before judg- 


“ment does not come within the ambit of 


` AIR 1956 Pat 271 


-dents. 


this rule. Consequently, on dismissal of 
an execution application for default of 
the decree-holder, the attachment effect- 
ed before judgment does not cease. 


Where an execution application was 
dismissed for default but was restored 
on the same day, held that the principle 
enunciated in O. 21, R. 57 did not apply 
to the case and the attachment effected 
before the decree stands revived even in 
spite of the fact that the execution ap- 
plication was dismissed in default ear- 
lier. Case law discussed. (Para 10) 
Cases Referred: Chronological Paras 


AIR 1963 Ker 16 (FB) 
AIR 1960 Andh Pra 634 


AIR 1955 Nag 41 

AIR 1953 All 173 (FB) 
AIR 1950 Mad 2 

AIR: 1936 Pat 126 

AIR 1924 Mad 494 (FB) 


H. N. Mehtani, Sr. D. A. G., Haryana, 
for APP S. C. Kapoor, for Respon- 


- + 


0 DO OA D on 





«(Against PETERT of Rajendra Nath 
Mittal in Ex. S. A. No. 1563 of 1971, 
D/- 3-10-1973.) 
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State v. Bharat Timber Store (Gurnam Singh J.) 


A. LR. 


GURNAM SINGH, J.:— This Letters 
Patent appeal is directed against the 
judgment of Rajendra Nath Mittal, J., 
vide which the appeal filed 2 the appel- 
lant has been dismissed. 


2.. The facts of the case, beis stat- 
ed, are that M/s. Bharat Timber Store, 
Jhajjar Road, Rohtak, respondent No. 1 
had filed a suit against Raghubir Singh, 
respondent No. 2 and the Senior Sub- 
Judge, Rohtak decreed that suit for the 
sum of Rs. 2,602.75 Ps. on 19-8-1963. 
During the pendency of the suit, the 
Senior Sub-Judge had sent an intimation 
to the Sub-Divisional Officer, P.W.D., B. 


& R. Bhiwani, that the amount lying - 


with him and payable to Raghubir Singh 
contractor, shall not be paid to him, till 
further orders of the Court. On the re- 
quest of the decree-holder, the . papers 
for the recovery of the decretal amount 
were sent to the Addl. District Judge, . 
Hissar, who entrusted the same to. the 
Senior Sub-Judge, Hissar for necessary 
proceedings. The Senior Sub-Judge, His- 
sar, dismissed the execution application 
in default on 8rd af Oct., 1964, but re- 
stored the same on the same day. 


3. The Sub-Divisional Officer, P.W.D. 
B. & R., Bhiwani paid Rs. 3,574.27 Ps. to 
Raghubir Singh on different dates be- 
tween 19-5-1965 to 23-5-1965, in spite of 
the order restraining him to make any 
payment to him (Raghubir Singh). No- 
tice was issued to the Public Works De- 
partment, B. & R., Haryana (hereinafter 
referred to as the Department) for the 
payment of the amount attached. The 
Department took up the plea that the 
execution application had been dismissed 
in default on Oct. 3, 1964 and, therefore, 
the attachment, if any had ceased to 
exist and it wag not liable to pay any 
amount. The Executing Court, holding 
that the attachment had revived on the 
restoration of the Execution Application, 
ordered the Department to make the 
payment. The State of Haryana filed an 
appeal, which was heard by the learned 
Additional District Judge and it was held 
that in view of the undertaking given 
by the Department, its liability would 
continue in spite of the fact that the exe- 
cution application was dismissed in de- 


fault and consequently the appeal was 
dismissed. Feeling aggrieved with the 
judgment of the Additional District 


Judge, Hissar, the State filed an appeal ` 
in this Court and that also failed, 
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4. The learned Senior Deputy Advo- 
cate General, Haryana, vehemently con- 
tended that the order of the trial Court 
directing the Sub-Divisional Officer, 
P.W:D., B. & R., not to make payment 
to Raghubir Singh was an injunction 
under O. 39, R. 1, Civil P.C. (hereinafter 
referred to as the Code) and if any de- 
fault had been made, action ‘could be 
taken against the defaulting officer under 
O. 39, R. 2-A of the Code. He further 
pointed out. that O. 21, R. 52 of the Code 
is not applicable in this case. Further 
according to the learned Sr, Deputy Ad- 
vocate General, Haryana, the order of 
attachment had ceased to exist under 

©. 21, R. 57, of the Code, after the exe- 
cution application had been dismissed in 
default. i. 


5: The provisions of O. 21 of the Code 
relate. to the execution of decrees and 
-orders. Under O. 21, R. 52 of the Code, 
where a property to be attached, is in 
the custody of a public officer, its at- 
tachment has to be made by a notice to 
such officer requesting tha; such pro- 
perty may be held subject to further 
orders of the Court. The conditional at- 
tachment of the property of the defen- 
dant at the stage of the suit, is ordered 
under O. 38, R. 5 of the Code. Rule 7 of 
O. 38 of the Code is to the effect that 
save as otherwise expressly provided, the 
attachment shall be made in the manner 
provided for the attachment of property 
in execution of a decree. It follows that 
if any property of the defendant, which 
is in the custody of an officer, is to be 
attached, the recourse had to be taken 
under O, 21, R. 52 of the Code. In the 
instant cese, the trial Sub-Judge inform- 
ed the Sub-Divisional Officer, P.W.D., 
B. & R. that he should not make any 
payment to Raghubir Singh contractor 
till further orders from the Court. Thus 
it ig a case of attachment of the property 
of the defendant before judgment in the 
‘suit and not a case of temporary injunc- 
tion. 


6. Undisputedly the execution appli- 
cation was dismissed in default on 3-10- 
1964, but it was restored on the same 
day. It is also not disputed that again 
the execution application was dismissed 
on 21-5-1966. The Department made pay- 
ments to Raghubir Singh partly on 19-1- 
1965 and partly-on 22-3-1965 and 23-3- 
1965. Now it is to be s@en as to what is 
the effect of dismissal of execution ap- 
plication in default on 3-10-1964. The 
learned Senior Deputy Advocate General 
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Haryana, contended that the attachment 
had ceased to exist. He relied upon 
Venkata Rao v. Surya Rao Bahadur Saru, 
AIR 1950 Mad 2, in which it was held 
that the dismissal of execution applica- 
tion carries with it the penal consequen- 
ces provided in O. 21, R. 57 of the Code. 
It has further been observed.’ therein 
that:— 

"When once the Court deinen. a the 
application for default of the- decree- 
holder the Court has no power to `cōn- 
tinue the attachment as it would te op- 


posed to the mandatory provision in. the 


rule that on the dismissal of such appli- 
cation the attachment shall cease.” 

He also relied on Kangayya Naidu v. 
Jayamangala Reddeyya, AIR 1960 Andh 
Pra 634, in which it has DER observed 
as under: — n 


“Attachment before judgment is also 
governed by O. 21, R. 57, since the pro- 
perty attached in ‘execution within the 
ambit of O. 21, R. 57, includes property 
attached before judgment. where there 
has been a decree followed: by execution 
petition for the purpose of bringing the 
attached property to sale.” 
The Senior Deputy Advocate 
Haryana, also cited Meyyappa 


General, 
Chettiar 


v. Chidambaram Chettiar, AIR 1924 Mad ` 


494 (FB) wherein it has been held that: 

"The provisions of O, 21, R. 57 apply 
to an attachment before judgment which 
is converted into an attachment in exe- 
cution when the decree passed in the 
suit is sought to be executed,” 


7. The learned counsel for the respon- 


dents urged that O. 21, R. 57 of the Code | 


_ applies only where the property has been 
decree and. 


attached in execution of a 


not in cases where the property is at- 


tached during the pendency ‘of the suit.” 


In support of his contention he cited 
Abdul Hamid v, Mst., Asghari Begum, 
AIR 1953 AH 173 (FB), wherein it has 
been held by the Full Bench that:— ... 


“The provisions of O. 21, R. 57 do not 
apply to attachments effected before 
judgment, consequently, on the dismissal 
of an execution application. for default 


of the decree-holder, the attachment be- = 


fore judgment does ‘not cease,” 
Further he relied upon Valli Ammal Reis 


mughom Ammal v. Narayan Panicker,- 


AIR 1963 Ker 16 (FB) wherein it has 
been observed -that:— 
“Order 21, R. 55 (Travancore). Ae 


of property ‘attached in execution’ and it 
cannot be held that an attachment ibe- 
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fore judgment comes within the ambit 
of the rule. Order 36, R. 11 (Travancore) 
does not mean that an attachment be- 
fore judgment is transformed into an at- 
tachment in execution and should þe 
deemed as such for the purposes of O. 21, 
R. 55. The rule no doubt dispenses with 
the necessity for an attachment in exe- 
cution, but the rule does not make an at- 
tachment before judgment an attach- 
ment. in execution.” 


8. On this point there is a conflict of 
judicial opinion amongst the High Courts. 
Chitaley in the AIR Commentary of the 
Civil P. C., Vol. 3 at page 399 sums up 
the controversy as follows:— 


-There is a conflict of judicial opinion 
as to the effect of an order of dismissal 
ef an execution application under this 
rule upon attachment effected before 
judgment. The’ High Courts of Allahabad, 
Calcutta, Patna, Madhya Bharat, Kerala 
and Assam: have held that the present 
rule applies only to, cases where the pro- 
perty is ‘attached in. execution of a de- 
cree’ as the rule itself expressly states, 
and that consequently, the dismissal of 


an execution application for default does ° 


not put an end to the attachment þe- 
- fore judgment. The High Courts of Mad- 
ras, Andhra Pradesh, Madhya Pradesh, 
Orissa, Mysore and the Judicial Commis- 
sioner’s Court of Nagpur and the Chief 
Court of Sind have, on the other hand, 
taken a contrary view. According to 
them, the words ‘any property attached 
in execution of a decree’ should be con- 
strued as meaning ‘where property has 
been in a state of attachment in execu- 
tion’ and the decree-holder by electing 
to take the ibenefit of O. 38, 
proceeding to execute the decree with- 
out a fresh attachment is, in effect, ask- 
ing the Court to treat the attacament as 
one in execution; the attachment before 
judgment therefore ceases upon the dis- 
-missal of the application for execution.” 

9. In Baijnathprasad Jagannath Chat- 
fapure v, Goswami-Rameshpwi Guru 
Maheshpuri -Gosai, AIR 1955 Nag 41, a 
D. B. judgment, it has been held that: 
` “The effect of setting aside the dis- 
missal- under ©. 21, R. 57, is to restore 
thé ‘status quo ante’ provided tne rights 
of third parties acquired subsequent to 
the dismissal are not affected.” 

In Rameshwar Prasad Singh v, Basdeo 


Singh, AIR 1936 Pat 126, it has been held 
that the effect of setting aside the order - 


of dismissal for want of. prosecution re- 
sults in the revival of the attachment, 
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In Bankim Chandra v. Chandi Prasad, 
AIR 1956 Pat 271, it has been held that: 


“Therefore, once a suitor appeal dis- 
missed for ‘default, is restored by the 
order of the Court, all ancillary orders 
passed in the suit or appeal before its 
dismissal also revive and operate since 
that date with all their legal implica- 
tions unless there is any other factor on 
the record or in the order passed to 
show to the contrary.” 


10. The words ‘attached in execution 
of a decree’ in O. 21, R. 57 clearly indi- 
cate hat the attachment before judg- 
ment does not come within the ambit of 
this rule. Further O. 38, R. 11 of thej. 
Code is very clear. It says that “where 
property is under attachment by virtue 
of the provisions of this order and ‘a 
decree is subsequently passed in favour 
of the plaintiff, it shall not .be necessary . 
upon an application for execution of 
such decree, to apply for reattachment 
of the property”. The language of O. 21, 
R. 57 of the Code, in which the expres- 
sion used is ‘in execution of a decree’ 
makes the whole matter clear that the 
provisions of that rule do not extend to 
cover attachments effected before judg- 
ment. We, therefore, agree with the find- 
ing of the learned single Judge that the 
principle enunciated in O. 21, R. 57 of 
the Code will not be applicable in this 
case and the attachment before the de- 
cree stands revived even in spite of the 
fact that the execution application was 
dismissed in default on 3-10-1964. The 
second order of dismissal in default has 
no effect in this case, as the payments 
had been made by the Sub-Divisional 
Officer, P.W.D., B. & R, to Raghubir 
Singh earlier to that order. The result 
is that this appeal fails and is dismissed 
with costs, 


Appeal dismissed, 
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(A) Income-tax Act (1961), Ss. 145, 
148, 147 — Assessment years 1965-66; 
1966-67 and 1969-70 —— Notices under 
S. 148 issued on 28-3-1974 but served on 
2-4-74 — Validity of — Expression 
“issued” in S. 149, it means “served” — 
AIR 1966 Guj 47; (1974) 96 ITR 141 
(Guji) and 1977 Tax LR 68 (Andh Pra), 
Dissented from, 1975 Tax LR 811 (Punj 
& Har), Overruled. 


For the assessment years 1965-66, 1966- 
67 and 1969-70, the petitioner submitted 
returns of income of Rs. 31,291, 20,649 and 
1004/- respectively, The petitioner’s in- 
come for those years was assessed by the 
LT.O. at Rs, 44,040, 28,040 and 1,250 
respectively. In the balance sheets sub- 
mitted along with the returns, amounts of 
Rs. 51,735, 32,705 and 16,915 were shown 
as received on account of charity, The 
'LT.O. did not: direct the addition of the 
amounts recetved on account of charity 
to the incomé returned by the petitioner. 
He did not question the correctness of 
the figures either. While so, on 28-3-74, 
the I.T.0. issued three notices under 
S. 148. These notices were served on the 
petitioner on 2-4-74, The petitioner ob- 
jected to the validity of the notices and 
demanded the disclosure of the reasons 
on which the LT.O, grounded his belief 
that income chargeable to tax had escaped 
assessment, The petitioner received no 
reply. The petitioner, therefore, filed 
three writ petitions impugning the vali- 
dity of the notices as invalid and without 
jurisdiction. 

Held (1) that though the statements of 
the reasons recorded by the I.T.O., refer- 
red to S. 147(a) the cases really fell under 
S. 147(b) and the period of limitation was 
only four years. The notices in respect 
of the assessment years 1965-66, and 
1966-67 were clearly issued far beyond 
the period of limitation and they have, 
therefore to be quashed. 

(Paras 2, 4) 

(2) that in regard to the assessment 
year 1969-70, the notice issued by the 
L.T.O, before 31-3-1974 was valid. The 
Supreme Court in AIR 1964 SC 1742 did 
not lay down that the expression “issued”, 
whenever and wherever it occurred in the 
Income-tax Act, carried the wider mean- 
ing.: The expression “issued” in S. 149 
should be given its natural meaning in- 
stead of the strained, wider meaning 
“served”. AIR 1964 SC 1742, Explained. 
AIR 1966 Guj 47, (1974) 96 ITR 141 (Guj) 
and 1977 Tax LR 68 (Andh Pra), Dissent- 
ed from. 1975 Tax LR 811 (Punj & Har), 
Overruled, (Paras 7, 8 & 9) 
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The limitation prescribed under S. 148 
is for the issuance of the notice which is 
inquired to be served under S, 148 before 
action is taken under S, 147. The con- 
trast between the provisions of the 1961 
Act and the 1922 Act is patent. While 
S. 34(1) of the Income-tax Act, 1922, 
prescribed limitation for the service of 
the notice on the assessee, S, 149 now 
prescribes limitation for the issuance of 
the notice. (Para .8) 

(B) Constitution of India, Art, 226 '(3) 
— Writ petitions challenging validity of 
notice under S. 148 of the Income-tax. 
Act -- Question of non-existence of rea- 
sons for belief before Assessing Autho- 
rity — In view of Art. 226 (3), High 
Court is precluded from going into such ' 
questions which can be raised before the 
authorities under the Act itself. (Income- 
tax Act (1961), S. 148). ... _ (Para 10) 
Cases Referred: Chronological Paras 
1977 Tax LR 68: 105 ITR 479 


(Andh Pra) 5, 9 
1976 Tax LR 123: 102 ITR 287: 
AIR 1976 SC 203- ` . 10 


4976 Tax LR 197: 101 ITR 477 (Cal) 3 
1975 Tax LR 811: 101 ITR 106 


(Punj & Har) 5, 9 
(1974) 96 ITR 141 (Gui) 5, 9 
AIR 1966 Guj 47: 58 ITR 559 5, 9.- 
AIR 1964 SC 1742; 53 ITR 100 

§, 6, 7, 8. 9 
AIR 1961 SC 372: 41 ITR 191 10 
(1957) 31 ITR 683 (Bom) 5 


G. C. Mital and Madan Mohan, for 
Petitioner; D. N. Awasthy (B. K. Jhingan 
with him), for Respondents. 

O. CHINNAPPA REDDY, J.:— For th2 
assessment years 1965-66, 1966-67 and 
1969-70, the petitioner submitted returns - 
of income of Rs. 31,291, 20,649 and 1,004 
respectively. The petitioner’s income for 
those years was assessed by the Income- 
tax Officer at Rs. 44,040; 23,040 and 1,250 
respectively. In the balance sheets sub- 


mitted along with the returns amounts of . 


Rs. 51,735; 32,705 and 16,915 were shown 
as received on account of charity. The 
Income-tax Officer did not direct the 
addition of the amounts received on ac- 
count of charity to the income returned 
by the petitioner. He did not question 
the correctness of the figurés either, White 
so, on 28-83-74, the Income-tax Officer ` 
issued three notices under Section 148 of 
the Income-tax Act, 1961, alleging thal 
he had reasons to believe that the income 
chargeable to tax for the three assess- 
ment years in question had escaped assess- 
ment within the meaning of section 147 
of the Income-tax Act, and requiring the 
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petitioner ` to submit returns of income 
within thirty days of the service of noti- 
ces ag he. proposed to reassess the income 
for the said assessment years. These 
notices were served on the petitioner on 
2-4-74. The petitioner objected to the 
validity of the notices and demanded the 
disclosure of the reasons on which the 
Income-tax Officer grounded his belief 
that income chargeable to tax had escaped 


assessment. The petitioner received no 
reply. The petitioner, therefore, filed 


C.W.P. Nos. 2808, 2809 and 2810 of 1975 
impugning the validity of the notices as 
invalid and without jurisdiction. 

2. The ‘first submission of Shri Gokal 
Chand Mittal, learned counsel for the 
* petitioner, was that the notices were bad 
“as they were served beyond the period of 
limitation prescribed by section 149 (1) 
(b) of the Income-tax Act. Shri Mittal 
contended that the notices fell under sec- 
tion 147(b) and therefore the period of 
limitation ‘Was only four years. In the 
written statements filed by the Revenue 
the reasons recorded by the Income-tax 
Officer under section 148(2) are extract- 
ed. In regard to the assessment year 
1969-70 the reasons for the other two 
years are identical the reasons are stated 
-tas follows :— 


“During the year relevant to assess- 
ment year 1969-70 the assessee charged 
Rs. 16,914/- as charity along with other 
charges from the customers which is its 
income. The assessee has failed to dis- 
close this amount in its return of income. 
I have reasons to believe that ky reason 
of assessee’s failure to disclose Zuily and 
truly the particulars of income to the ex- 
« tent of Rs, 16,914 has escaped assessment. 

Issue notice under section 148 read with 
section 147 (a) for the assessment year 
1969-70.” 
Though the statement of the reasons re- 
corded by the Income-tax Officer refers 
to section 147(a), it is clear from the 
allegations in the written statements that 
there was no failure or omission on the 
part .of the assessee to disclose fully and 
truly all the material facts necessary for 
his assessment for those years. Jn rela- 
tion to the assessment year 1969-70, it 1s 
said in the written statement. 

"So far as the item of charity is con- 
cerned it goes on accumulating with the 
petitioner-company to be disbursed from 
time to time in charities to be selected 
by the petitioner-company itself, The 
customer of the company from whom the 
‘aforesaid three headed remuneration is 
charged has no hand in nominating the 


charity to which the amount paid by him 
on account of charity is to go.: Thus it-is 
a case of .application of the petitioner’s 
income towards charity by the petitioner- 
company. In the year under considera- 
tion namely 1969-76 it appears from the 
assessment order dated 31st January 1970 
passed by Shri Joginder Singh Income- 
tax Officer Companies Ward Rohtak that 
his attention was nct drawn to the ques- 
tion of charity at all............ The original 
assessment for the assessment year 1969- 
70 was completed an 31st January, 1970 
by Shri Joginder Singh Income Tax Offi- 
ver, It is incorrect tọ say that the receipt 
and disbursement of the charity amount 
was accepted as correct by Shri Joginder 
Singh Income-tax Officer Companies Ward 
Rohtak. As already submitted -` above 
there was no mention of this item in the 
assessment order and apparently . the 
attention of the Income-tax Officer was 
not drawn to this at all.” “2. > 


Thus, it appears to be the case of the 
Revenue that at the time of the original 
assessment, the Income~-tax Officer did not 
focus his attention on or apply his mind 
to the question whether the receipts by 
way of charity were to be treated as in- 
come or not and that later on the Income- 
tax Officer acquired the “knowledge or 
instruction” that the receipts by way of 
charity ought to have -been included in 
the assessable income of the assessee. In 
other words, something. which had not 
presented itself to the mind of the In- 
come-tax Officer at the time of the ori- 
ginal assessment came to be so presented 
to his mind after the completion of the 
assessment. Thus, though the statements 
of the reasons recorded by the Income- 
tax Officer refer to section 147 (a), the 
cases really fall under section 147(b) and 
the period of limitation is only four years. 

3. Of course, as was held in Income- 
tax Officer v, Eastern Coal Co. Ltd., 101 
ITR 477: (1976 Tax LR 197) (Cal), by 
Sankar Prasad Mitra C. J., and. Sabya- 
sachi Mukharji J. ‘a notice under sec- 
tion 147 which has been proposed under 
clause (a) can be treated as one, if the 
material conditions are fulfilled, under 
clause (b) of section 147 of the Income- 
tax Act of 1961’.~ In fact, Section 292-B 
of the Income-tax Act, 1961, expressly 
provides that no return of income, assess- 
ment, notice, summons or other proceed- 
ing furnished or made or issued or taken 
or purported to have been furnished or 
made or issued or taken in pursuance of 
any of the provisions of the Act shall be 
invalid or shall be deemed to be invalid 
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merely by reason of any mistake, defect 
or omission in such return of income, 


assessment, notice, summons or other 
proceeding, -if such return of income, 
assessment, notice, summons or other 


proceeding is, in substance and effect in 
conformity with or according to the in- 
tent and purpose of the Act. Therefore, a 
notice under S. 148 though proposed under 
S. 147 (b) if the conditions of S. 147 (b) 
are otherwise substantially satisfied (sic). 

4. Since S. 147 (b) is the provision 
which is applicable to the cases, the limi- 
tation for the issuance of the notices in 
such cases is governed by S. 149(1) (b) 
which prescribes a period of four years 
from the end of the relevant assessment 
- year. ‘Therefore, for the assessment year 
1965-66, the notice under S. 148 should 
have .been issued on or before 31st March, 
1970; for the. year 1966-67, it should have 
been issued before 31st March, 1971, and 
for the ‘assessment year 1969- 70, it should 
have. been issued before 31st March, 
1974. The notices in respect of the 
assessment years 1965-66, and 1966-67 
were clearly issued far beyond the period 
of limitation and they have, therefore to 
be quashed. C.W.P. Nos. 2808 and 2809 
of 1975 are, therefore, allowed. 


5. In regard to the assessment year 
1969-70, the submission of Shri G, C. 
Mittal was that-it was not enough that 
' the notice was sent by the Income-tax 
Officer before 31-3-1974; it was necessary 
that it should have been served on the 
assessee before 31-3-1974. He submitted 
that the word “issued” occurring in 
S. 149 meant “served”. In support of 
his submission, he relied on the decision 
of the Supreme Court in Banarsi Devi v, 
Income-Tax Officer, 53 ITR 100: (AIR 
1964 SC 1742) and the decisions of the 
High Courts in Indu Prasad v. J. P. Jani. 
58 ITR 559: (AIR 1966 Guj 47), Shana- 
bhai Patel v. Upadhyaya, (1974) 96 ITR 
141 (Guj), Tikka Khushwant Singh v. 
Commr. of Income-tax, 101 ITR 106: 
(1975 Tax LR 811) (Punj & Har), Com- 
missioner of Income-tax v. Kailasadevi, 
105 ITR 479: (1977 Tax LR 68) (Andh 
Pra). Inasmuch as the High Courts of 
Gujarat, Punjab and Haryana and Andhra 
Pradesh have merely .purported to follow 
the decision of the Supreme Court in 
Banarsi Devis case, it is necessary tv 
consider the facts and ratio of that case 
in some detail. 

6. Banarsi. Devi’s case (AIR 1964 SC 
1742), arose under the provisions of the 
1922 Act and as we shall presently point 
uul, there is a vital difference between 
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the provisions of the 1922 Act and the 
provisions of 1961 Act. For the assess- 
ment year 1947-48, the assessee in thai 


. case had filed a return of her income and 


the assessment was completed some time 
in 1948. On 2-4-1956, the Income-tax 
Officer served on her a notice dated 
19-3-1956 under S. 34(1) of the Indian 
Income-tax Act, 1922. The date of the 
notice was within 8 years from the end 
of the relevant assessment ‘year, i€., 
31-3-1948, but it was served beyond eight 
years from that date. Section 34(1), as H 
stood at that time, provided that a notice 
falling under Cl, (a) had to be served on 
the assessee within eight years of the 
end of that assessment year. The notice 
was clearly out of time as it was served 
beyond eight years from 31-3-1948. Thé 
situation in such cases was sought to be 
saved by S, 4 of the Amending Act (Act 
No. 1)~of 1959 which provided that no 


notice issued under S. 34(1) (a) at any _ 


time before the commencemént of the - 


‘Amending Act and no proceeding taken ` 


in consequence of such notice shall be 
called in question merely on the ground 
that at the time the notice was issued, the 
time within which such notice should 
have been issued had expired. The arga- 
ment on behalf of the assessee in that 
case was that S. 4 of the Amending Act 
only saved a notice issued after the pre- 
scribed time but that it did not apply to 
a situation where the notice was issued 
within the prescribed time but not served 
within time. The meaning of the word 
“issued” in S, 4 of the Amending Act 
thus fell te be considered by the Supreme. 
Court. 


The Supreme Court noticed that S. 4. 
of the Amending Act was enacted for the 
sole purpose of saving the validity of 
notices such as those issued in the case 
before them and that if the construction 
sought to be placed by the assessee was 
to be accepted, it would defeat the ‘pur- 
pose of the amendment, They noticed 
that while 5. 34(1) (a) prescribed eight 
years for the service of notices, there was 
no provision prescribing a time-limit for 
the issuance of notices. They further 
noticed that according to the dictionaries 
and in legislative practice the expression 
“issued” had a narrow as well as a wide 
meaning and that in its wider- connota” 
tion it meant “served” also. They heid 
that the expression “issued” occurring in 


.5. 4 of the Amending Act was used in iis 


wider connotation and meant “served”. 
They observed that such a construction 
alone would effectuate the intention of 
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the legislature. The Court 
said :-— 

“The crucial word in the said section 

is “issued”. The section says thet though 
a notice was issued beyond the time with- 
in which such notice should heve been 
issued, its validity could not be question- 
ed.. If the word “issued” means “sent”, 
we find that there is no provision in the 
Act prescribing a time-limit for sending 
a notice, for, under S. 34(1) (æ) of the 
“Act, a notice could be served only within 
8 -years from the relevant assessment 
year. It does not provide any period for 
sending of the notice. Obviously, there- 
fore, the expression “issued” is not used 
in the narrow sense of “sent’’. 
The .Supreme Court then proceeded to 
observe that the expresssion “issued” 
eccurting in the proviso to S. 23(3) had 
previously been equatéd with the expres- 
sion “served? occurring in the substan- 
„tive part of S, 34(1) by judicial interpre- 
tation. They referred to the observations 
of Chagla C. J. in Commissioner of In- 
come-tax v. Ghurye, (1957-31 ITR 683 
(Bom)), in that.connection. They then 
referred to the General Clauses Act, the 
Calcutta Municipal Act and helg that the 
expression “issued” had both a limited 
and a wide meaning and that it was for 
the Court to give a proper meaning to 
the expression according to the <ontex! 
of the Act. They said :— 

“In the legislative practice of our 

country the said two expressions are 
sometimes used to convey the same idea. 
In other words, the expression “‘issued”’ 
is used‘in a limited as well as in a wider 
sense. We must, therefore, give the ex- 
pression “issued” in S. 4 of the Amend- 
ing Act that meaning which carries out 
the intention of the legislature in prefer- 
ence to that which defeats it. By doing 
so we will not be deparling from the ac- 
cepted meaning of the expression, bul 
only giving it one of its meaning accept- 
ed. which fits into the context or setting 
in which it appears.” 
The Supreme Court then proceeded to 
give a closer look to the provisions of 
-S. 4 of the Amending Act and finally 
observed :— | 

“Under S. 34(1) of the Act, as we have 
already pointed out, the time prescribed 
was only for service of the notice As 
the notice mentioned in S, 4 of the 
Amending Act is linked with the time 
prescribed under the Act, the section 
becomes unworkable if the narrow mean- 
ing-is given to the expression ‘:ssued”. 
On the other hand, if we give a wider 
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meaning to the word, the section would 
be consistent with the provisions of 
S. 34(1) of the Act. Moreover, the nare 
row meaning would introduce anomalies 
in the section: while the notice, assess« 
ment or reassessment were saved, the in- 
termediate stage of service would be 
avoided. To put it in other words, if the 
proceedings were only at the stage of 
issue of notice, the notice could not be 
questioned, but if it was served, it could 
be questioned: though it was served be- 
yond time, if the assessment was comple« 
ted, its validity could not be questioned. 
The result would be that the validity of 
an assessment proceeding would depend 
upon the stage at which the assessee seeks 
to question it. That could not have -been 
the intention of the legislature. All these 
anomalies would disappear if the expres- 
sion was given the wider meaning. 


To summarize: The clear, intention of 
the legislature is to seve the validity of 
the notice as well ag the assessment from 
an attack on the ground that the notice 
was given beyond the prescribed period, 
That intention would be effectuated if 
the wider meaning is given to the expres- 
sion “issued”. The dictionary meaning 
of the expression “issued” takes in the 
entire process of sending the notice as 
well as the service thereof. The said 
word used in S. 34(1) of the Act itself was 
interpreted by courts to mean “served”. 
The limited meaning, namely, “sent” will 
exclude from the operation of the provi- 
sion a class of cases and introduce ano- 
malies. In the circumstances by inter- 
pretation, we accept the wider meaning 
the word “issued” bears. In this view, 
though the notices were served beyond 
the prescribed time, they Were saved 
under S, 4 of the Amending Act.” 

% The decision of the Supreme Court 
in Banarsi Devi’s case, (AIR 1964 SC 
1742), therefore was that the expression 
“issued” had a wide as well as a narrow 
meaning and that in the context of S. 34 
(1) which provided for service of notices 
within a period of eight years and in the 
context of the object of the Amending 
Act, the expression “issued” could only 
be given a wider meaning in S, 4 of the 
Amending Act. The Supreme Court did 
not Jay down that the expression “issued”. 
whenever and wherever it occurred in 
the Income-tax “Act, carried the wider 
meaning. - 

8. Now let us examine the provisions 
of the -Income-tax Act, 1961, along-sida 
the corresponding provisions of 1922 Act. 
Sections 147, 148 and 149 of the 1961 Act 
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which correspond to S. 34(1) of the 1922 
Act provide the machinery for assess- 
ment or re-assessment if it is found by 
the Income-tax Officer that income 
chargeable to tax has escaped:-assessment. 
The expression ‘income chargeable to tax 
which has escaped assessment’ is deemed 
to include income chargeable to tax 
which has been under-assessed, income 
which has been assessed at tno low a 
rate, income which has been made sub- 
ject to excessive relief under the 1961 
Act or the 1922 Act and income assessed 
after excessive computation of loss or 
depreciation allowance, Section 147 (a) & 
(b) of 1961 Act which corresponds to 
S. 34 (1) (a) and {b) of the 1922 Act pre- 
‘scribes the conditions to be fulfilled before 
Jassessment or re-assessment can be made. 
“Under S. 147 (a), the Income-tax Officer 
must have reason to believe that income 
chargeable to tax has escaped assessmen: 
for any assessment year by reason of the 
omission or failure on the part of the 
assessee to make a return of his income 
or to disclose fully and truly all material 
facts necessary for assessment for that 
year. Under S. 147 (b), the Income-tax 
Officer must have reason to believe, in 
consequence of information in his pos- 
session, that income chargeable to tax has 
escaped assessment, 


Section 148 (1) prescribes a condition 
precedent before any action is taken 
under S. 147. It prescribes that the In~ 
come-tax Officer shall serve a notice on 
the assessee containing all or any of the 
requirements which may be included in 
a notice under S. 139(2). Section 148(2) 
further prescribes that before the issu- 
ance of a notice under S. 148(1), the 
Income-tax Officer shall record his rea- 
sons for doing so. It is important to 
notice at this juncture that neither S. 147 
nor S. 148 prescribe any time-limit for 
the service of notice. This has to be con~ 
trasted with S. 34(1) which prescribed 
that in cases falling under Cl. (a) the 
notice had to be served within eight 
years and in cases falling under Cl, (b), 
the notice had to be served within four 
years of the end of the assessment year. 
section 149 of the 1961 Act stipulates that 
no notice under S. 148 shall be issued 
‘after the expiry of eight:years from ‘the 
end of the assessment year in cases fall- 
ing under S, 147 (a) and. after the expiry 
of four years from the end of the assess~ 
ment year in cases falling under S. 147 
(b). It is to be noticed at once that: while 
S. 148 prescribes that notice shall be 
served, S. 149 prescribes’ that a notice 
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shall be issued. The limitation prescri- 
bed under S, 149 is for the issuance of 
the notice which is required to be served 
under S. 148 before action is taken under 
S. 147. The contrast between the provi- 
sions of the 1961 Act and the 1922 Act 
becomes immediately patent. While sec- 
tion 34(1) of the Indian Income-tax Act. 
1922, prescrived limitation for the service 
of the notice on the assessee, S, 149 now 
prescribes limitation for the issuance of 
the notice. 


it was because, in the scheme of the 


1922 Act, limitation was’ prescribed © for 
ihe service of the notice that the Supreme | 
Court had to hold in Banarsi Devi’s case,’ 
(AIR 1964 SC 1742), that the: expre’sion 
“issued” in S. 4 of the Amending - Act 
meant “served”. 


reference to the issuance ‘of the notice. 
The scheme of the Act is that an Income- 


tax Officer must first have -reason to be- « 


lieve that income chargeable to tax has 
escaped assessment either. by reason of 
the omission or failure on‘the part of the 
assessee to make a return or to disclose 
fully and truly all material facts or in 
consequence of information in his pos-. 
session. He is then required to record 
his reasons. He is then required to issue - 
the notice prescribed by S, 148 within the 
period prescribed in S, 149. This notice 
must be served before the Income-tax 
Officer can proceed to make the assess- 
ment or rYre-assessment under S. 147. 
That ig the scheme of the present Act 
and there is no reason why the expres- 
sion “issued” occurring in S. 149 shouid 
not be given its natural meaning instead 
of the strained, wider meaning “served”. 
The departure from the old provision in 


S, 34 of the 1922 Act ig a conscious de-l 


parture and it is our duty to give full 
effect to it. i 


9. We do not think that it is neces« . 
in Indu: 


sary to discuss the decisions 
Prasad v. J. P, Jani, 58 ITR 559: (AIR 
1966 Guj 47), Shanabhai Patel v. Upa- 
dhyaya, (1974) 96 ITR 141 (Guj) and 
Tikka Khushwant Singh v. Commissioner 
of Income-tax, 101 ITR 106: (1975 Tax 
LR 811 (Punj)) and Commissioner, of 
Income-tax v. Kailasadevi, 105 ITR 479: 
(1977 Tax LR 68 (Andh Pra) )- since’ the 


learned Judges who decided those cases ` 


merely purported to follow the decision 
of the Supreme Court in Banarsi Devi v.- 
Income-tax Officer, (AIR 1964 SC 1742). 
We have given our reasons for holding 
that the Supreme Court did- not decide 
in Banarsi Devis case that the expres- 


In the scheme of. thes 
1961 Act, limitation is ‘prescribed - with | 


r 
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sion “issued?” wherever and whenever it 
occurred should always be given the 
wider meaning “served”. The Supreme 
Court gave the meaning “served” to the 
expression “issued” occurring in S. 4 of 
the Amending Act having regard to the 
context of the provision and the object 
of the Amending Act. We are clearly of 
the opinion that in the context of the 
provisions of the Income-tax Act, 196i, 
\the expression “issued” occurring in 
S. 149 cannot be given the meaning 
“served”, We dissent from the views 
expressed by the Gujarat and Andhra 
Pradesh High ‘Courts and we overrule 
the decision of the Punjab and Haryana 
High Court in Tikka Khushwant Singh’s 
case. 


0.: . “The learned counse! for fhe peti- 
, oe urged that the Income-tax Officer 
had no reason. to believe, in consequence 
‘of any information in his possession, that 
any income had escaped assessment, He 
urged that the assessee had disc-osed the 
receipts on account of charity in the 
balance-sheet submitted by him along 
with the return. According to him, it 
was a case of mere change of opinion 
by the Income-tax Officer. On the other 
hand, Shri Awasthy, learned counsel for 
the Revenue, invited our attention to 
Kalyanji Mavji’s case, 102 ITR 287: 


(1976 Tax LR 123) (SC), and urged that 


the information contemplated by S, 147(b) 
may be obtained even from the record 
of the original assessment, from an in- 
vestigation of the material on record or 
the facts disclosed thereby or from other 
enquiry or research into facts or law and 
that cases where ‘income liable to tax 
has escaped assessment due to cversight, 
inadvertence or mistake committed by 
‘the Income-tax Officer’ 
brought under S, 147(b). We do not, 
however, propose to go into this question 
having regard to another formidable ob- 
jection raised by Shri Awasthy that 
under the amended provisions of Art. 226 
of the Constitution we are precluded 
from going into these questions if any 
other remedy is provided by or under any 
other law for the time being in force. 
Shri Awasthy argued that the assessee 
was entitled to raise the question of non- 
existence -of reasons for belief before the 
“assessing authority, the Appellate Assist- 
ent Commissioner and the Appellate 
Tribunal. In the famous case of Calcutta 
Discount Company Ltd, v. Income-tax 
Officer, 41 [TR 191: (AIR 1961 SC 372), 
the Supreme Court recognised the exist- 


ence of alternative remedy under the 


= 
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provisions of the Indian eae Act 
when it observed :— 


“Mr. Sastri mentioned more than once 
the fact that the company would have 
sufficient opportunity to raise this question 
viz. whether the Income-tax Officer had. 
reason to believe that under-assessment 
had resulted from non-disclosure of mate- 
rial facts, before the Income-tax Officer 
himself in the assessment proceedings 
and, if unsuccessful there, before the 
Appellate Officer or the Appellate Tribu- 
nal or in the High Court under S. 66 (2) 
of the Indian Income-tax Act. The exist- 
ence of such alternative remedy is not 
however always a sufficient reason for 
refusing a party quick relief by a writ or. 
order prohibiting an authority acting 
without jurisdiction from continuing such ` 
action.” 

While the High Court previously had the 
freedom to issue a high prerogative writ 
notwithstanding the existence of an alter- 
native remedy, it is now precluded from 
doing so because Art, 226 (3) provides, 
“no petition for redress of any injury 
referred to in sub-clause (b) or sub-clause 
fc) of clause (1) shall be entertained if 
any other remedy for such redress is 
provided for by or under any other law 
for the time being in force,” C.W.P. 
2810 of 1975 is, therefore, dismissed, but 
in the circumstances without costs. 

Order accordingly. 
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- 1977 


(A) Income Tax Act (1961), Ss. 187 and 
188 — Applicability — Assessment year 
1968-69 — Dissolution of firm by death of 
a partner during accounting year 1967-68 — 
Minor son of deceased partner admitted to 
benefits of partnership by execution of fresh 
deed — Business continued by remaining 
partners —-Assessee firm filing two returns 
of income in respect of period prior to and 
subsequent to death of partner during ac- 
counting year — Held on facts only one as- 
sessment for both periods was “justified” 
under S. 187 (2). 1975 Tax LR 182 (AH) 
(FB) and 1975 Tax LR 617 (All). Dissented 
from. 


Per M. R. Sharma, J. (Bhopinder Singh 
Dhillon, Harbans Lal and Chinnappa Reddy, 
JJ. agreeing; S. S. Sandhawalia, J. dissenting.) 


` The Court or the income-tax authorities 
must first apply the provisions of S. 187 to a 
given case and if the conditions specified 
therein are satisfied, the procedure contem- 
plated therein for the completion of the as- 
sessment of the firm for any previous year 
must invariably be followed notwithstanding 
the fact that the case may also fall under 
S. 188. A close and combined reading of Sec- 
tions 187 and 188 does not warrant or justify 
the assumption that S. 187 is not applicable 
to a case of dissolution of a firm. Where, 


. therefore, a firm is. dissolved on account of the 


death of a partner by virtue of the provisions 
of S. 42 (c) of the Partnership Act and the 
business is continued by the remaining part- 
ners or by the remaining partners and another 
in the place of the deceased partner, there 
being only a change in the constitution of the 


_ firm within the meaning of S. 187 (2) (a): 


the assessment of the firm for the previous 
year or years must invariably be made under 
S. 187 and if there be succession to the busi- 
ness by another separate entity owned by 
altogether different partners. assessment has 
to be made under S. 188 as it would squarely 
fall under S. 188. Succession involves change 
in ownership from one entity to another, al- 
though the continuity of the business and its 
nature are preserved intact. It contemplates 
or postulates the existence of two separate 
and distinct entities owned by two different 
groups of persons and none of the old part- 
ners should continue to be partners in | the 
new or reconstituted firm. However, if there 
are one or more of the old partners continu- 
ing as partners in the second firm, it must be 
construed to. be only a change in the con- 
stitution of the firm within the meaning of 
S. 187 but not a case of succession as contem- 
plated by S. 188. 1977 Tax LR 41 ‘(Andh 
Pra) (FB). Foll.; 1975 Tax LR 182 (All) (FB), 
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Dissented from. (1966) 62 ITR 75 (Bom), 
Dist. (Para 20) 


In view of the definition of the word “per- 
son” in. S. 2 (81) of the Act, a firm, for the 
purpose of the Income Tax Act, has a sepa- 
rate personality and existence independent 
of the partners who constitute it and is tax- 
able as a unit. In a way S. 187 gives a spe- 
cial definition of the expression “reconstitut- 
ed firm”. It implies that if the same busi- 
ness continues and at least one of the old 
partners continues as a partner, the change 
in the remaining personnel of the firm whe- 
ther one or more partners cease to remain part- 
ners or some new ones are added, the firm 
continues to have a legal entity as a unit of 
assessment. 

In view of the changed definition of the 
word “person” a partnership firm has been 
invested with the status of a continuing en- 
tity and a unit of assessment. The framing 
of only one assessment against a person is - 
the normal rule and two assessments can be 
framed against it only under exceptional cir- 
cumstances recognised by the Act. If a part- 
nership firm which falls within the definition 
of the word “person” claims that two assess- 
ments should be framed against it, it must 
show that its case falls squarely within the - 
letter and spirit of S. 188 of the Act, 1974 
Tax LR 486 (Mys) and (1971) 79 ITR 164 
(Punj) Foll.; 1975 Tax LR 617 (All), Dissent- 
ed from, (Paras 13, 14, 24) 

Per S. S. Sandhawalia, J. (dissenting): 

The words “that a change has occurred in 
the constitution of a firm” used in the open- 
ing part of S. 187 (1) of the Act do not: in- 
elude within their ambit the dissolution of a 
firm also. The two concepts of a mere 
change in the constitution of the firri, and 
its total annihilation which is technically 
called dissolution are entirely distinct ` and 
separate from each other. These are indeed 
a class apart. The distinction between the 
two is fundamental and has always been so 
construed in the Law of Partnership. , 

Chapters V and VI of the Indian Fartner- 
ship Act clearly recognise the sharp distinc- 
tion between a firm which is merely recon- 
stituted and one which is dissolved. 

(Paras 37, 38) 

The better view clearly is that dissolution 
would be governed entirely by S. 189 whilst 
mere changes in the constitution of the firm 
by S. 187 and the question of succession if 
and. when it arises is being amply covered 
by the intervening section. 


a firm” as against ‘a change in the constitu- 
tion of a firm’, the true key is provided by 
the Indian Partnership Act whilst the Indian 


(Para 40) .. 
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Income-tax Act is totally silent thereon. It 
is with that clue that one has to tirst deter- 
mine on the specific matrix of facts in each 
case, whether a firm stands dissolved or whe- 
ther it involves a mere change in the con- 
stitution thereof. It is only when that legal 
question is answered that the issue arises 
whether S. 187, 188 or 189 wculd be at- 
.tracted thereto for the purposes of income- 
tax assessment. (Para 42) 


Section 187 (2) is in no way exhaustive 
nor does it amount to the definition of what 
is a change in the constitution of a firm but 
merely qualifies or adds to that known con- 
cept for the particular purposes of tax as- 
sessments. (Para 48) 

It is not correct to say that whilst the Part- 
nership Act categorically provides that in the 
absence-of a contract to the contrary the firm 
would dissolve on the death of one of its 
partners yet under the Income-tax Act, such 
a death would be a mere change in the con- 
stitution of the firm. Sections 187, 188 and 
189 of the latter Act do not say such thing 
either expressly or impliedly and hence there 
is no warrant to arrive at such an anomalous 
result. 1977 Tax LR 41 ‘Andh Pra) (FB) 
Dissented, 1975 Tax LR 182 (Alli (FB) and 
-(1966) 62 ITR 75 (Bom) and 1977 Tax LR 
854 (Mad) and 1976 Tax LR 1107 (Guj), 
Rel. on. (Para 44) 


(B) Partnership Act (1932), Ss. 37 and 42 
— Dissolution of firm by death or retirement 
of a partner — Business continued by re- 
maining partners or by introducing a new 
person — Effect —— New partnership comes 
into existence. Í 

Per Sharma, J.: 

The law recognises a clear distinction be- 
tween the continuity of the business and the 
personnel: of the firm who carry if out. But 
for the limited purpose of S. 37, a firm stands 
dissolved on the death of a partner. If the 
business is continued by the remaining part 
ners a new partnership comes into being. The 
same thing happens when a new person is 
introduced as a partner into a firm or one ol 
the partners is allowed to retire. In all these 
cases a new association of individuals and 
a firm name comes into existence which does 
not have its identity as a person under the 
law incorporated in the Indian Partnership 
Act. AIR 1956 SC 354, Rel. on. (Para 7) 

(C) Interpretation of Statutes — Taxing 
statute — Tax liability of firm — Special 
provision in Income Tax Act clear — Resort 
to provisions of Partnership Act, not permis- 
sible. 

Per Sharma, J.: 

Where a special provision was made in a 
taxing statute in derogation of the provision 
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of the Partnership Act, the effect was given to 
it and where no such provision had been 
made decision regarding liability for pay- 
ment of tax was made while taking into con- 
sideration the general provisions of the Part- . 
nership Act. It is, therefore, obvious that 
where the provisions of the Income-tax Act 
are clear, resort cannot be had to the provi- 
sions of another statute likethe Partnership 
Act, (1974) 97 ITR 302 (Punj), Affirmed; AIR 
1961 SC 609 and AIR 1962 SC 970 and AIR 
1966 SC 1295, Rel. on. (Para 12) 


(D) Interpretation of Statutes — Words 
having certain meaning in one statute — If 
can be construed in same sense in another 
statute. á 

Per Chinnappa Reddy, J.: 

If a word has a certain meaning in one 
statute or if a situation is followed by certain 
consequences „under ore statute, it does not 
follow that the word will have. the same 
meaning in another statute or that. the situa- 
tion will be followed by the same conse- 
quences under the other statute. Regard must 
be had to the context, the intention of the 
legislature and the object sought to be 
achieved by the two statutes. (Para 58) 


(E) Interpretation of Statutes ~= Taxing 
statutes —— Conflict of decisions on taxing 
provision — Duty of Court — More reasen- 
able out of two possible views to be accepted. 

Per Chinnappa Reddy, J.: 

A Judge faced with a conflict of precedent 
on a taxing statute should not abdicate his 
judgment and accept the view which is favou- 
rable to the assessee. In every case it is the 
duty of the Judge to consider which is the 
more reasonable view and accept that which 
is more reasonable, Itis only wherea Judge 
finds that two equally reasonable views are 
possible and he is unable to decide which is 
the better view, that he may adopt the rule 
of interpretation that the view favourable to 
the assessee might be accepted. 

Í (Paras 57, 58) 

Cases Referred: Chronological Paras 
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1977 Tax LR 354: 104 ITR 160 (Mad) 46 
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(1972) 84 ITR 283 (AIÑ ~- 21 
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Kartar Singh, from Delhi (Lakhinder Singh 
with him), for Appellant; D. N. Awasthy; (B. 
K. Jhinghan with him), for Respondent. 

Judgment of the Full Bench 

M. R. SHARMA, J. (Majority view):— A 
copy of the partnership deed dated May 16, 
1964, Annexure ‘A’ shows that the assessee- 
firm had the following partners with their 


respective shares denoted against their 

names:—— 
Nandlal party of first part 7/40 
Sohanlal party of second part 7/40 
Mukandlal party of third part 7/40 
Hardial party of fourth part 7/40 
Ramlal party of fifth part 5/40 
Harbanslal party of sixth part 7/40 


2. On Oct. 20, 1967, Shri Mukand Lal 
one of the partners died. A new partnership 
deed dated Oct. 26, 1967, was executed 
whereby Rajinder Kumar, the minor son of 
the deceased partner Sh. Mukand Lal, was 
admitted to the benefits of the partnership 
with effect from Oct. 21, 1967. The assessee- 
firm filed two returns for the period April 
18, 1967 to Oct. 20, 1967, and Oct. 21, 1967, 
to April 12, 1968. In the new partnership 
deed, it has been specifically provided that 
the death of any of the partners shall not 
dissolve the partnership and either the legal 
heiy or the nominee of the deceased partner 
shall take his place. However, there was no 
such stipulation in the original partnership 
deed. 

3. The Income Tax Officer relying upon 
S. 187 (2) of the Income Tax Act, 1961 (here- 
inafter called the Act), made one single as- 
sessment for both the periods as he was of 
the view that the case was: one of change in 
the constitution of the firm in contradistinc- 
tion with succession thereto. which is covered 
by Section 188 of the Act. The appeals filed 
by the assessee-firm were dismissed by the 
learned Appellate Assistant Commissioner 
and the Income Tax Appellate Tribunal, 
Chandigarh Bench (hereinafter referred to as 
the Tribunal). l l 


r. 
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4. Before the learned Tribunal, it was urg- 
ed on behalf of the assessee-firm that S. 187 
of the Act did not apply in-the case of a dis- 
solved firm and this provision applied only 
where the firm continued to exist. It was alse 
submitted that the dissolution and re-ccnstitu- 
tion of the firm are two different and distinct 
legal concepts. Since the original partnership 
deed did not make any express stipulation 
that the death of any of the partners shall not 
dissolve the partnership, the latter remained 
dissolved by operation of law and was suc- 
ceeded by a new firm which was retrospec- 
tively brought into existence with effect from 
October 21, 1967, vide partnership deed dat- 
ed October 26, 1967. These contentions were 
repelled by the learned Tribunal and at the 
instance of the assessee-firm it has referred 
the following question of law to this -Court 
for its opinion: — 

“Whether on the facts and in the circum- 
stances of the case, one assessment tor both 
the periods was justified in view of tke pro- 
visions of S. 187 (2) of the: Income Tax Ac? 
1961?” è ` 

5. The Reference came up before Maha- 
jan, J. (as the learned Chief Justice then was) 
and Pattar, J. Before the Bench it was con- 
tended on behalf of the Revenue that the 
matter was concluded against the assessee- 
firm by a Division Bench judgment of this 
Court in M/s, Dharam Pal Sat Dev v. 
Commr. of Income Tax, Punjab, J. and K. 
and Chandigarh, Patiala, Income Tex Re- 
ference No. 11 of 1972, decided on Januarv 
4, 1973: (1974) 97 ITR 802 (Punj). The 
Bench noticed that the view taken by the 
Bombay High Court in Bhausa Ganusa Pawar 
and Co. v, Commr. of Income-tax. Poona. 
(1966) 62 ITR 75 (Bom), was not brought to 
the notice of the Division Bench which decid- 
ed M/s. Dharam Pal Sat Dev’s case (supra) 
and observed that in the latter case certain 
assumption had been made regarding the non- 
application of the provisions of the Indian 
Partnership Act to the cases arising under the 
Income-Tax Act to which the Bench did not 
subscribe. It was of the view that the latter 
case needed reconsideration. Since the matter 
was considered to be of importance and a 
number of Division Bench judgments of 
various High Courts and the judgments of the 
Supreme Court had to be considered, it was 
recommended that the case should be decid- 
ed by a Bench of five Judges. Under orders 
of Hon’ble the Chief Justice this case has 
accordingly been placed before this Full 
Bench for its decision. 


6. At the very outset, it becomes neces- 
sary to examine the provisions of the Indian 


Partnership Act, 1982 (hereinafter called the 
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Act). Section 4 of this Act defines ‘pariner- 
ship’ as “the relation between persons who 
have agreed to share the profits of a business 
carried on- by all or any of them acting for 
all’. The persons who enter into partnership 
with one another are individually called “part- 
ners” and collectively “a firm’. S. 81 of this 
Act lays down that subject to contract be- 


. “tween the partners and to the provisions of 


Was 


`S. 80, which relates to minors being admitted 


to the benefits of a partnership, no person 
shall be introduced as a partner into a firm 
without the consent of all the existing part- 
ners. Jt also lays down that a partner ad- 
mitted into a firm does not thereby become 
liable for any act of the firm before he be- 
came a partner. S. 32 of this Act provides 
for the circumstances in which a partner may 
retire-from a firm, S. 87 of this Act lays down 
that’ where any member of a firm has died 
or otherwise ceased to be a partner, and the 
surviving or continuing partners cerry on the 
business of the firm with the propsrty of the 
firm without any final settlement of accounts 
as between them .and the outgoing partner or 
his estate, then, in-the absence of a contract 
to the contrary, the outgoing partmer or his 
estate is entitled at the option of himself or 
his representatives to such share of the pro- 
fits made since he ceased to be a partner 
as may be attributable to the use cf his share 
of the property of the firm or to interest at 
the rate of six per cent. per annum on the 
amount of his share in the property of the 
firm. S. 41 of this Act lays down that a firm 
is dissolved by the adjudication of all the 
partners or of all the partners but one as 
insolvent, or by the happening of any event 


‘which makes it unlawful for the business of 
..the firm to be carried on or for the partners 


to. carry it on in partnership. This provision 
makes it clear that in any of the aforemen- 
tioned contingencies, the firm shall stand 


-eompulsorily dissolved, S. 42 provides that_a 


firm may stand dissolved on the happening 
of certain contingencies and reads— 

(a) if constituted for a fixed term by the 
expiry of that term; 

(b) if constituted to carry out one or more 
adventures or undertakings by the completion 
thereof; ‘ 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as an 
insolvent. 

S. 44 of this Act lays down that at the suit 
of a partner, the Court may dissolve a firm 
on any of the grounds mentioned therein. 


7. A perusal of the aforementioned provi- 
sions shows that a partnership has not 
been invested with the status of a 


person under this Act and indeed it was ` 


so held: by the Supreme Court in Dulichand 
Laxminarayan v. Commr. of Income-tax Nag- 
pur. (1956) 29 ITR 535 : (AIR 1956 SC 354). 
Speaking for.the Court, S. R. Das, C. J. ob- 
served as under:— | 


“It is clear from the foregoing discussion 
that the law. English as well as Indian, has, 
for some specific purposes, some of which are 
referred to above, relaxed its rigid notions 
and extended a limited personality to a firm. 
Nevertheless, the general concept of partner- 
ship, firmly established in’ both. systems of 
law, still is that a firm is not an entity or 
‘person’ in law but is merely an association 
of individuals and a firm name is only a col- 
lective name of those individuals who con- 
stitute the firm. In other words, a firm name 
is merely an expression, only a compendious 
mode of designating the persons whe have 
agreed to carry on business in partnérship.” 
The law recognises a clear distinction betwee 
the continuity of the business and the per- 
sonnel of the firm who carry it out. But for 
the limited purpose of S. 37, a firm stands 
dissolved on the death of a partner. 
If the business is continued by the re- 
maining partners a new partnership comes 
into being. The same thing happens when a 
new person is introduced as a partner into 
a firm or one of the partners is allowed to 
retire. In all these cases a new association of 
individuals and a firm name comes into exis- 
tence which does not have its identity as -a 
person under the law incorporated in the 
Indian Partnership Act. 


8. This peculiar situation available under 
the Indian Partnership Act led to evasion of 
tax under the various taxing statutes for, 
under most of these statutes the liability te 
pay tax accrues against a definite person or 
an association of individuals during a parti- 
cular year of assessment. If a person died, his 
liability came to an end and similarly if the 
character of the association changed the lia- 
bility of the earlier association came to an 
end. The Legislature being aware of these 
subtle legal distinctions has been devising 
various ways and means for protecting the 
interests of the Revenus in the matter of col- 
lecting taxes. In some cases special fictions 
are created for more effectively. carrying out 
the objects of the Act, For instance, under 
S..44 of the Indian Income Tax Act (No. 11 
of 1922) it was expressly provided that not- 
withstanding its dissolution liability of a firm. 
for payment of tax would continue to exist“ 
This provision came up for consideration by 
the Supreme Court in C. A. Abraham v. In- 
come-tax Officer, Kottayam, (1961) 41 ITR 
425:(AIR 1961- SC 669). Jt was held that 
this section set up machinery for assessing 
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the tax liability of the firms which have dis- 
continued their business and provides for 
three consequences-— : 

“(1) that on the discontinuance of the 
business of a firm, every person who was 
at the time of its discontinuance a partner is 
liable in respect of income, profits and gains 
of the firm to be jointly and severally, 

‘(2) each partner is liable to pay the 
amount of tax payable by the firm, and 

(3) that the provisions of Chapter IV, so 
far as may.be, apply to such assessment.” 

9. In other words this special provision 
made in the Income Tax Act which ran con- 
trary to the Indian Partnership Act was held 
to govern the field. The Court observed— 

“In effect, the Legislature has enacted by 
S. 44 that the assessment proceedings may be 
commenced and continued against a firm of 
-which business is discontinued as if discon- 
tinuance has not taken place. It is enacted 
manifestly with a view to ensure continuity 
in the application of the machinery provided 
for assessment and imposition of tax liability 
notwithstanding discontinuance of ‘the busi- 
ness of firms. By a fiction, the firm is deem- 
ed to continue after discontinuance for the 
purpose of assessment under Chapter IV.” 
Similarly, in Commr. of Income Tax, Madras, 
v: S. V. Angidi Chettiar, (1962) 44 ITR 789: 
(AIR 1962 SC 970), it was held that if a re- 
gistered firm is exposed to liability of paying 
penalty, by committing any of the defaults 
contemplated by cl. (a), (b) or (c) of Sec- 
tion 28. by virtue of S. 44, notwithstanding 
the dissolution of the firm the assessment 
proceedings are liable to be continued against 
the registered firm as if it has not been dis- 
solved. The fact that under S. 28 (5) of the 
Income Tax Act, in the case of a registered 
firm tax is not payable by the firm itself, 
does not prevent a penalty being imposed on 
the firm. 

10. In a case under the East Punjab 
General Sales Tax Act, the Financial Commis- 
sioner, Punjab, had referred the following 
question to this Court for its decision:— 

“Whether a partnership firm, which is a 
registered firm under the provisions of the 
Punjab General Sales Tax Act and which was 
in existence throughout the period for which 
assessment of sales tax has to be made, 
ceased to be liable to the said assessment by 
the mere fact that it has dissolved before the 
proceedings for assessment are initiated.” 


11. A Full Bench of this Court answered 
the question in the affirmative on the ground 
that a firm was a separate assessable entity 
under the Punjab General Sales Tax Act and 
there .was no machinery provided, there- 
in for assessing a fi after “its dis- 
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solution in respect of its turnover of 
business before the said dissolution. The 
State of Punjab went in appeal and 
the view taken by a Full Bench of this Court 
was affirmed by the Supreme Court of India. 
The decision is reported as State of Punjab v. 
Jullundur Vegetables Syndicate, (1966) 17 
STC 326: (AIR 1966 SC 1295). The Court 
noticed the aforementioned two decisions and - 
observed as under:— = 

“Strong reliance was placed upon two judg- 
ments of this Court. This Court in C. A. 
Abraham v. Income Tax Officer, Kottayam, 
(1961) 41 ITR 425:(AIR 1961 SC 609). 
speaking through Shah, J., held that S. 44 of 
the Income Tax Act set up a machinery for 
assessing the tax liability of firms which have 
discontinued their business. This was follow- 
ed by this Court again in Commr. of Income 
Tax, Madras v. S. V. Angidi Chettiar (1962) 
44 ITR 739: (AIR 1962 SC 970). These two 
decisions are. of no help to the Revenue in 
the present case. Indeed, in a sense they 
are against it. The Income Tax Act contains 
an express provision for ‘assessing a dissolved 
firm. Indeed, but for that -provision no assess- 
ment could be made under that Act on dis- 
solved firms.” ; 


12. <A perusal of the aforementioned au- ~~: 


thorities shows that where a special provision 
was made in a taxing statute in derogation of 
the provisions of the Indian Partnership Act, 
the effect was given to it and where no such 
provision had been made decision regarding 
lability for payment of tax was made while 
taking into consideration thé general provi- 
sions of the Indian Partnership Act. It is, 
therefore, obvious that where the provisions 
of the Indian Income Tax Act are clear, resort 
cannot be had to the provisions of another! 
statute like the Indian Partnership Act. This| 
view taken by the Division Bench of this 
Court in M/s. Dharam Pal Sat Dev’s case 
(1974) 97 ITR 302 Punj), (supra) even though 
based on a concession, represents the correct 
statement of law on the subject. 


13. It is now to be seen whether the pro- 
visions contained in the Act have covered the 
situation in hand or not. For that purpose 
some of the provisions of the Act have to be 
examined. S. 2 (81) of the Act defines a “per- 
son” to include (i) an individual (ii) a Hindu 
undivided family, (iii) a company, (iv) a firm, ` 
(v} an association of persons or a body of 
individuals, whether incorporated or not, (vi) 
a local authority, and (vii) every artificial 
juridical person not falling within any of the 
preceding sub-clauses. Apparently, the notion 
available under the Indian Partnership Act 
about a partnership being an association of 
individuals and a firm being a collective name 
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of those individuals who constitu-e the firm 
has been modified and a firm has >een equat- 
ed with a person having a separate entity. It 
is reasonable to infer that a firm, for the pur- 
pose of the Income-tax Act, has a separate 
personality and existence independent of the 
partners who constitute it and is taxable as 
ja unit. Section 170 provides for -raming as- 


tsessment in cases of succession to business 


£ 


otherwise than on death. Assessment of the 
firms registered under the Act is provided for 
in S. 182 of the Act and assessment of un- 
registered firms is provided for in S. 188 of 
the Act. The changes in the constizution, suc- 
cession and the dissolution of the firms are 
provided for in Ss. 187, 188 and 189 of the 
Act. Of these sections, the first two are 
directly in point and deserve to be noticed in 
extenso:-—_ 

“Section 187: 

(1) Where at the time of making an as- 
sessment under S. 143 or S. 144 t is found 
that a chamge has occurred in the constitution 
of a firm, the assessment shall be made on 
the firm as constituted at the time of making 
the assessment: 

Provided that— 

(i) the income of the previous year shall, 
for the purposes of inclusion in tke total in- 
comes of the partners, be apportoned be- 
tween the partners who, in such previous 
vear, were entitled to receive the same; and 


(ii) when the tax assessed upon a partner 
cannot be recovered from him, it shall be re- 
covered from the firm as constituted at the 
time of making assessment. 

(2) For the purposes of this section, there 
is a change in the constitution of the firm— 

(a) if one or more of the partnecs cease to 
be partners or one or more new partners are 
admitted, in such circumstances that one or 
more of the persons who were pertners of 


‘the firm before the change continue as part- 


ner or partners after the change; cr 

(b) ‘where all the partners continue with 
a change in their respective shares or in the 
shares of some of them. 
Section 188: 

Where a firm carrying on a business or 
profession is succeeded by another firm, and 
the case is not one covered by S. 187, sepa- 


‘pate assessment shall be made on the prede- 


cessor firm and the successor firm in accord- 
ance with the provisions of S. 170.” 

`~ 14. The purport of S. 187 (1) is that as- 
sessment on the firm which undergoes change 
in its constitution has to be made as it stands 
reconstituted at the time of the mak- 
ing of assessment, provided of course one of 
its old partners continues to be its member at 
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the time of framing the assessment. In a wa 

it gives a special definition of the expression 
“reconstituted firm”. It implies that if the 
same business continues and at least one of 
the old partners continues as a partner, the 
change in the remaining personnel of the 
firm whether one or more partners cease to 
remain partners or some new ones are added, 
the firm continues to have a legal entity as 
a unit of assessment. [t has already been 
noticed that if one of the partners dies or an 
additional partner is introduced in a partner- 
ship, a new partnership comes into existence 
if the case is viewed strictly in accordance 
with the provisions of the Indian Partnership 
Act, but the Act makes a thorough departure 
from those concepts and expressly provides 
that such changes would ensure continuity of 
the firm as a unit of-assessment. The matter 
is not res integra and as shall be seen herein- 
after is covered by the binding precedents of 
the Supreme Court. Ss. 26 (1) and 26 (2).of 
the Indian Income Tax Act, 1922, corres- 
ponded to Ss. 187 and 188 of the present 
Act. These sections came up for considera- 
tion in Shivram Poddar v. Income Tax Ofi- 
cer (1964) 51 ITR 828 : (AIR 1964 SC 1095). 
The Court observed— 





“Under the ordinary law governing part- 
nerships, modification in the -constitution of 
the firm in the absence of a special agree- 
ment to the contrary amounts to dissolution 
of the firm and reconstitution thereof, a firm’ 
at common law being a group of individuals 
who have agreed to share the protits of a 
business carried on by all or any of them act- 
ing for all, and supersession of the agreement 
brings about an end of the relation. But the 
Income Tax Act recognises a firm for pur- 
poses of assessment as a unit independent of 
the partners constituting it, it invests the firm 
with a personality which survives reconstitu- 
tion. A firm discontinuing its business may 
be assessed in the manner provided by S. 25 
(1) in the year of account in which it discon- 
tinues its business, it may also be assessed in 
the year of assessment, In either case it is the 
assessment of the income of the firm. Where 
the firm is dissolved, bat the business is aot 
discontinued, there being change in the con- 
stitution of the firm, assessment has to be 
made under S. 26 (1) and if there be-succes- 
sion to the business, assessment has to be 
made under S. 26 (2). The provisions relating 
to assessment on reconstituted or newly con- 
stituted firms, and on succession to the busi- - 
ness are obligatory. Tharefore, even when 
there is change in the awnership of the busi- 
ness carried on by a firm on reconstitution 
or because of a new constitution, assessment 
must still be made upon the firm. When 
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there is succession, the successor and the per- 
son succeeded have to be assessed each in 
respect of his actual share.” 


15. The same view wasz. reiterated in 
Commr. of Income Tax Bihar and Orissa v. 
Kirkend Coal Co., (1969) 74 ITR 67: (AIR 
1969 SC 1852). The Court held— 

“Section 44, therefore, only applied to 
those cases in which there had been discon- 
tinuance of the business and not to cases in 
the business continued after reconstitution of 
the firm, or there was succession to the busi- 
ness. Cases of reconstitution of the firm or 
succession to the business of the firm are 
covered by S. 26 (1) and (2). 

beatae ... £ there is reconstitution of the 
firm by virtue of S. 26, the Income-tax Offi- 
cer will, in imposing the penalty, proceed 
against. the firm. If there is discontinuance 
of the business, penalty will be imposed 
against the partners of the firm.” 


16- If the Legislature has succeeded in 
introducing a fiction for which a dissolved 
firm is deemed to continue, there appears to 
be ne reason to whittle down the effect of 
wide and all embracing phraseology employ- 
ed in S. 187 of the Act which allows an as- 
sessment to be framed against a reconstituted 
firm. This section makes no distinction be- 
tween a going concern which is reconstituted 
or a firm which is dissolved and then recon- 
stituted. In principle there is no difference 
between a person who ceased to b» the part- 
ner of a firm on his being dropped as a part- 
ner or on his being declared insolvent. Nor 
does it make any difference if a person ceases 
to be a partner because of his death. All that 
the section requires is that if the same busi- 
ness is continued by a reconstituted firm of 
which at least one of the old partners con- 
tinues to be a partner of the new firm, the 
firm will be treated as a continuing entity in 
the eye of law. 


17. It is no doubt true that the term “dis- 
solution of a firm” has not been defined in 
the Act but that does not make any difference 
because the Legislature has employed com- 
pendious phraseology for covering the situa- 
tions arising out of the dissolution of 
the firms and the continuance of the 
same business with .different partners. As 
a matter of fact the inconvenience to -thù 
Revenue arising out of the dissolution of the 
firm as envisaged by the provisions of the 
Indian Partnership Act was sought to be 
avoided and it’ was perhaps rightly consider- 
ed unnecessary to provide for the definition 
of the term “dissolution of a firm” in the 
Act. The language ‘employed in Cls. (a) and 


(b) of sub-sec. (2) of S. 187 is so wide that’ 
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it does not admit of any argument that this 
section only applies to a continuing unit as 
understood under the Indian Partnership Act 
and does not take into its ambit the cases of 
such firms as are dissolved and reconstituted 
within the meaning of S. 187 of the Act. — 


18. The position is made further clear 
by a perusal of S. 188 of the Act. The words 
“and the case is not one covered by S. 187”. 
appearing after the words “where the firm 
carrying a a business or profession is suc- 
ceeded by another firm” are pregnant with 
meaning, They show that the Legislature was 
aware of the argument that some firms re- 
constituted within the meaning of S. 187 (2) 
of the Act could under the strict provisions 
of the Indian Partnership Act be regarded as 
the successors of the old firms. Section 183 
has been designedly worded to apply to only 
those cases of successions of firms which are 
not covered by S. 187. 


19, The other reason which impels me to 
take this view is based on a perusal of S. 179 
of the Act. The marginal note shows that this 
section relates to succession to business other- 
wise than on death. Apparently it covers the 
case of a new businessman. If he is succeed- 
ed by another, the section postulates the - 
framing of two assessments—one up to the 
date when the succession takes place with re- 
gard to the original business and the second 
with effect from the date of succession up to 
the end of the assessment year with regard to 
the successor of the business. Had the part. 
nership firms not been desired to be dealt 
with cifferently, then, there was no neces- 
sity of enacting Ss. 187 and 188 of the Act. 
Further, if every different firm was to be 
regarded as a successor of the earlier firm, - 
there was equally no necessity for bringing 
on the statute book S. 187 of the Act. It is 
settled law that a Legislature is not deemed 
to waste its words or to say anything in vain 
much less to bring on the statute book an en- 
tire section if its purpose can be served. other- 
wise. Every part of a statute has to be given 
its full meaning and effect and no clause of 
it has ordinarily to be rejected as superflu- 
ous. If the interpretation advanced on behalf 
of the assessee is accepted, it will have to be 
held that Ss. 187 and 188 were superfluous. 
I cannot comprehend such 2 course without 
entertaining serious apprehensions in my” 
mind. In my considered view, neither on prin- 
ciple nor on a proper construction of the 
statutory provisions, the view point canvass. 
ed on behalf of the assessee can be considered 
as correct. 

20. The aforementioned consideraticns 


apart, a similar matter came up for ccasidera- 
tion before a Full Bench of the Andhra Pra- 
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desh High Court in Addl. Commr. of Inceme 
Tax, A. P. Hyderabad v. M/s. Visakha Flour 
Mills. 1977 Tax LR 41 (FB) (Andh Pra). After 
an exhaustive consideralion of the tntire case 
Jaw on the subject including M/s. Dharam 
Pal Sat Dev’s case (1974) 97 ITR 302 (Panj) 
(supra). the Court held— 


“The Court or the income-tax authorities 
must first apply the previsions of S. 187 to 
a given case and if the conditions specified 
therein are satisfied, the procedure contem- 
plated therein for the completion of the as- 
sessment of the firm for any previous year 
must invariably be followed notwithstanding 
the fact that that case may also fall under 
S. 188. A close and combined reading of Sec- 
tions 187 and 188 does not warrant or juszify 
the. assumption that S. 187 is not applicable 
to a case of dissolution of a firm. Where, 
therefore, a firm is dissolved on account of 
the death of a partner by virtue of the pro- 
visions of S. 42 (c) of the Pantnership Act end 
the business is continued by the remaining 
partners or by the remaining partners and an- 
other in the place of the deceased partrer, 
there being only a*change in the constitu- 
tion of the firm within the meaning of S. 187 

(2) (a). the assessment of the firm for che 
=- previous year or years must invariably be 
made under S. 187 and if there be succes- 
sion to the business by another separate ən- 
tity owned by altogether different partners, 
assessment has to be made under 5. 188 as 
it would squarely fall “under S. 188. Succes- 
sion involves change in- ownership from cne 
entity to another, although: the continuity of 
the business and its nature are preserved in- 
tact. It contemplates or postulates the 
existence of two separate and distinct 
entities owned by two different grovps 
of persons and none of the old part- 
ners should continue to be partners in 
the new or reconstituted firm. However, if 
there are one or more of the old partners 
continuing as partners in the second firm, it 
must be construed to be only a change in 
the constitution of the firm within the meen- 
ing of S. 187 but not a case of succession as 
contemplated by S. 188,” 

21. I am in respectful agreement w-th 
this view. However, in Dahi Laxmi Dal Fec- 
tory v. Income Tax Officer, Sitapur, (1976) 
103 ITR 517 : (1975 Tax LR 182) (All) (FB), 
a Full Bench of the Allahabad High Court Eas 
taken a different view. It observed— 


“To sum up, the legal position that emer- 
ges is that S. 187 applies only where a firm 
is reconstituted in accordance with Ss. 31 
and 82 of the Indian Partnership Act, namely, 
when a-new partner is taken or an existing 
partner retires wit the consent of all the 
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partners or without their consent if the con- 
tract of partnership so provides. But where a 
firm is dissolved either by agreement of the 
partners or by’ operation of law and another 
firm takes over the business that will be a 
case of succession governed by S. 188 of the 
Act even though some of the partners of the 
two firms are common. In the instant case, 
since the erstwhile firm stood dissolved on 
the death of one of the partners, the peti- 
tioner-firm which took over the same business 
could be assessed only in accordance with 
S. 188 and a single assessment for the whole 
year was not valid.” 


It is significant to mention that the Court 
relied upon the following passage appearing 
in Ram Narain Laxman Prasad v. Income Tax 
Officer, (1872) 84 ITR 288 (All): 


“There is a change in the constitution of 
the firm when there is a change in the 
number and identity of the partners. Gene- 
rally, such a change takes place when a per- 
son is introduced as a partner into an al- 
ready existing firm or a partner retires or 
is expelled or ceases to be a partner on his 
becoming insolvent or dies, provided that the 
partners are agreed to the admission of a new 
partner or the contract of partnership stipu- 
lates that the firm will not dissolve on one 
of the partners ceasing to be so: by reason 
of any of the events mentioned above. A 
change in the constitution of the firm must 
be distinguished from the dissolution of the 
firm. The former assumes that the firm con- 
tinues in existence and that there is merely 
a change in the personnel of the firm, The 
latter contemplates the end of the contractual 
relationship between all the partners.” 


92. In the first place, it has been re- 
cognised by the Supreme Court that change 
in the constitution of a firm occurs when a 
partner retires, or is expelled, or ceases to 
be a partner on his beccming an insolvent or 
dies. In the second place that case had arisen 
under the Indian Income Tax Act, 1922, Séc- 


‘tion 2 (9) of which gives a restricted defini- 


tion of the word ‘person’. Once it is held that 
a partnership firm is a continuing entity and 
a person for the purpose of framing an assess- 
ment under the Act, it makes no difference 
whether change in the constitution of the 
firm has been’brought about either, by virtue 
of S. 81 or 32 of the Indian Partnership Act 
or by virtue of S. 41 or 44 of the said Act. 
Besides, no argument based on the compara- 
tive study of Ss. 170, 187 and 188 of the 
Income-tax Act appears to have advanced 
before the Full Bench. With utmost respect 
to the learned Judges who constituted the Full 
Bench, the view taken by them does not re- 
present the correct statement of law. 
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23. In Bhausa Ganusa Pawar and Co. v. 
Commr. of Income Tax, Poona, (1966) 62 ITR 
75 (Bom), it was ‘held that the legal effect 
of the death of a partner of the old firm was 
its dissolution and the firm thereafter consti- 
tuted was a new firm, but these observations 
were made in a case under S. 26-A of the 
Indian Income Tax Act, 1922, which relates 
to the procedure in the registration of fitms 
ənd are of no help to the assessee. 


24. It was last of all-contended on behalf 
of the assessee that even if S. 187 of the Act 
applied to the instant case, it was incumbent 
upon the Income-tax Officer to frame two as- 
sessments on the assessee—one for the period 
from April 18, 1967 to October 20, 1967 and 
the other from October 21, 1967 to April 12, 
1968. Reliance in this connection is placed on 
a Division Bench judgment of the Allahabad 
High Court in Commr. of Income Tax, Luck- 
now v. Shiv Shanker Lal Ram Nath. (1977) 
106 ITR 342: (1975 Tax LR 617) (AH). It 
was held in that case that S. 187 even by im- 
plication did not create a fiction thar the ip- 
come derived by the old firm became the in- 
come of the reconstituted firm and the sec- 
tion only makes the new firm liable to be as- 
sessed in respect of the income derived by 
the old firm. It was further held that’ such 
income in the hands of the new firm was to 
be assessed separately and without clubbing 
it with the income derived by it during the 
relevant accounting year. With utmost respect 
to the learned Judges whe decided this case. 
it may be observed that the very premises, 
upon which they have acted, do not appear 
to be sound, either on principle or on autho- 
rity. It has already been noticed that because 
of the changed definition of the word “per- 
son” a partnership firm bas been invested with 
the status of a continuing entity and a unit of 
assessment. The framing of only one assess- 
ment against a person is the normal rule and 
two assessments can be framed against it only 
under exceptional circumstances recognised 
iby the Act. If a partnership firm which falls 
‘within the definition of the word “person” 
claims that two assessments should be fram- 
ed against it, it must show that its case falls 
isquarely within the letter and spirit of S. 188 
‘of the Act. 


25. The contrary view taken by the 
Mysore High Court in K. S. Shetty and Sons 


v. Commr. of Income Tax, Mysore, (1978) 92 
ITR 141°: (1974 Tax .LR 486) (Mys), and a 
Division Bench of this Court in Hoshiarpur 
Electric Supply Co. v. Commr. of Income-tax, 
Patiala, (1971) 79 ITR 164 (Punj), represents 
the correct statement of law on the subject 
and I am in respectful agreement “with the 
same, 
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26. For the reasons mentioned above, I 
would answer the question referred to this 
Bench in favour of the Revenue and agaiast 
the assessee. 


BHOPINDER SINGK DHILLON, J.:-~ 
27. I agree. 

HARBANS LAL, J.i-~ 28. I agree. 

S. S. SANDHAWALIA, J. (Minority 
view);—- 29. There already exists se much 
conflict of judicial opinion on the issues 
arising in this case that it is with 
considerable diffidence that {£ feel com- 
pelled to add thereto. But for the fact 
that the view enunciated by my learned 
brother Sharma, j. would lead to the oblite- 
ration of the fundamental distinction betwixt 
the dissolution of a firm and a mere change 
in the constitution thereof I would not per- 
haps have carried my doubts to the length of 
this dissent. 

30. The facts of the case as also the 
manner in which this case has come up before 
this Bench appear in considerable detail in 
the judgment of my learned brother to which 
reference may be made therefor. I intend 
herein to eschaw repetition both with regard 
to the issues of fact and law because, the 
matter seems to have been thrashed thread- 
bare in conflicting judgments of high autho- ` 
rity or either side to which reference is in- 
evitably made hereafter. It would, there- 
fore, suffice to broadly indicate the reasons 
for my pr eference for one or the other of the 
rival views. 

31. The question. F: ‘law that has been 
referred to this Court by the Tribunal is in 
the following terms:— 

“Whether on the facts and in the circum- 
stances of the case, one assessment for both 
the periods was justified in view of the pro- 


‘visions-of S. 187 (2) of the Income-tax Act, 


1961?” 

In essence, the significant question that falis 
for determination here is whether S. 187 of 
the Income-tax Act, 1961 is attracted to the 
case of a dissolution uf a firm either by ope: 
ration of law or by the act of parties:-To -be 
more precise, whether the words “a change 
has occurred in the’ constitution’ of a firm” 
embrace within their ambit a legal dissolution 
of the firm as well. 

32. At the very outset I may notice that 
it was sought to be suggested that the ques- 
tion aforesaid is either well-covered or answer- 
ed by the earlier decisions of the Supreme 
Court and, in particular, by Shivram Poddar 
v. Income-tax Officer, Central Circle H, 
Calcutta (1964) 51 TTR 828: (AIR 1964 SC 
1095). With respect I say that it is not so. I 
refrain from any attempt to dissert on these 
binding precedents because it appears plain 
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to me that if their Lordships of the Supreme 
Court had either in terms or by necessary 
implication decided the issue, there could 
aot possibly have been so much divergence 
of judicial opinion in the various High Courts 
lespite those decisions which were rendered 
long aga, Without needless elaboration I may 
say that Shivram Poddar’s case abovesaid 
does act seriously advance the contention 
raised on either side and it is to be hoped 
that their Lordships of the Supreme Court 
would scon have occasion to resolve the head- 
on collision of precedent on this point which 
is inevitably noticed hereinafter. 


33. It was said at the outset that for the 
construction of S, 187 and the two succeed- 
ing Sections thereto, no reference to the Te- 
levant provisions of the Indian Partnership 
Act need be made and, indeed, it would be 
almost barred. It was sought to be contend- 
ed that though a particular firm in view of 
the provisions of Indian Partnership Act per- 
‘taining to dissolution may stand dissolved, 
yet it would not be deemed to be so for tke 
purposes of the Indian Income-tax Act. Re- 
liance.in support of this proposition was 
sought fo be placed on the Division Bench 
judgment ‘of this Court in Dharam Pal Sat 
Dev v. Commr. of Income-tax, Punjab, J. and 
K. and Chandigarh (1974) 97 ITR 302¢(Punj). 


34. With great respect ł am unable to 
first subscribe to such a proposition. Parti- 
cular reference in this: context is called for 
to S. 2 (23) of the Indian Income-tax Act 
which is in the following’ terms:— 


“9, Definitions— In this Act, unless the 
context otherwise requires,— 
x x x 
(28) “firm”, “parmer” and “partnership” 


have the meanings respectively assigned to 
them in the Indian Partnership Act, 1982 (IX 
of 1932); but the expression “partner” shall 
also include any person. who, being a minor, 
has been admitted to the benefits of partner- 
shi p. 2» ; 


85. Now a reference to S. 2 
Partnership Act would show that the afore- 
said three terms do not find an mention in 
that Section which is the defining Section. 
However, Section 4 of the said Act succinct- 
ly gives the basic elements of the lega! con- 
cept of “partnership” under the Act. ‘The 
words “firm” and “partner” are not in terms 
defined but.the reference thereto in the said 
section is more or less descriptive. It is in 
this context that the language of S. 2 (28) 
quoted above assumes some significance be- 
cause it says that these terms are to have the 
_ same meanings in the Indian Income-tax Act 
as are oea to them under the ‘Indian 


. of the Indian’ 
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Partnership Act. Therefore, it follows that 
wherever these terms are used in the Indian 
Income-tax Act, all the legal nuances of the 
concepts of “partnership”, “firm” and “part 
ner’, are automatically imported into the 
latter Act. This has heen made so hy the spe- 
cific provisions of S. 2 (28). 


36. On principle also the position would 
be identical. It would be trite learning to say 
that where there is a patent conflict be- 
twixt the provisions of the Partnership Act and 
of the Income-tax Act, the latter being the 
special statute would govern the cases there-. 
under to the exclusion of the general one. 
However, first there has to be a clear con- 
flict and one cannot unnecessarily and need- 
lessly imagine one. Speaking for myself. I 
am unable to discover any patent conflict in 
the concepts of “firm” and “partnership” 
used in Ss. 187, 188 and 189 DE the ee 
tax Act and the corresponding provisions ef 
the Partnership Act. In the absence of such 
conflict, it appears to me that a reference 
to the Indian Partnership Act is not only desir- 
able but absolutely necessary to correctly 
construe the relevant provisions. The judg- 
ments of their Lordships of the Supreme 
Court are legion in which whilst construing 
the provisions of the indian Income-tax Act 
they have made inevitable and innumerable 
references to the Partnership Act wherever 
it becomes necessary to construe the words, 

rm”, “partner” and “partnership”, ete. for 
einer under the Income-tax Act. 

37. Having cleared the ground regarding 
the applicability of the Partnership Law for 
construing the relevant provisions of the 
Indian Income-tax Act, it is obvious that the 
controversy here must inevitably revolve 
round the language of the provisions of the 
Income-tax Act. -The primary section which 
calls for interpretation is 187, though in the 
context in which it has been laid, a reference 
to the succeeding Ss. 188 and 189 cannot pos- 
sibly be avoided. For facility of reference 
these may first be set down:—= 


“187. Change in constitution of a firm — (I) 
Where at the time of making an assessment 
under S. 148 or S. 144 it is found that a 
change has occurred in the constitution of a 
firm, the assessment shall be made on the 
firm as constituted at the time of manag 
the assessment. 

Provided that-— Pr a 

(i) the income of the previous. year: shall, 
for the purposes of inclusion in the total in- 
comes of the partners, be apportioned be 
tween the partners who, in such previous year, 
were entitled to receive the same; and 

(ii) when the tax assessed upon a partner 
cannot be recovered from him, it shall be re- 
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covered from the firm as constituted at the 


time of making the assessment. 


(2) For the purposes of this. section, there 
is a change in the constitution of the firm— 


(a) if one or more of the partmers cease to 
be partners or one Or more new partners are 
admitted, in such circumstances that one or 
more of the persons who were partners of 
the firm before the change continue as part- 
ner or partners after the change, or 


(b) where all the partners continue with a 
change in their respective shares or in the 
shares of some of them. 

188. Suecession of one firm by another 
firm.— Where a firm carrying on a busi- 
ness or profession is succeeded by av- 
other firm, and the case is not one 
covered by Section 187, separate assess- 
ments shall be made on the predecessor firm 
and the successor firm in accordance with 
the provisions of S. 170. 

189. Firm dissolved or business discontinu- 
ed.— (1} Where any business or profession 
carried on by a firm has been discontinued or 
where a firm is dissolved, the Income-tax 
Officer shall make an assessment of the total 
income of the firm as if no such discontinu- 


ance or dissolution had taken place, and all 


the provisions of this Act, including the pro- 
visions relating to the levy of a penalty or any 
other sum chargeable under any provision of 
this Act, shall apply, so far as may be, to 
such assessment. 


(2) X xX X 
(3). X X 

(4) X X X 
(5) X Kca 


As I said earlier, the core of the matter here 
is whether the words “that a change has oc- 
curred in the constitution of a firm’ used in 
the opening part of S. 187 (1) of the Act in- 
clude within their ambit the dissolution of a 
firm also. With great respect, I would say 
that they do not. The two concepts of a mere 
change in the constitution of the firm, and its 
total annihilation which is technically called 
dissolution are entirely distinct and separate 
from each other, These are indeed a class 
apart. The distinction between the two is 
fundamental and has always been so con- 
strued in the Law of Partnership. It is un- 
necessary for our’ purposes to advert to the 
English Law of Partnership and the authori- 
tative work of Lindley thereon to highlight 
the same. It would perhaps suffice to men- 
tion that the Indian Partnership Act 1932 
treats the two concepts separately and in 
sharply divided compartments. Chapter V 
thereof is headed as ‘Incoming and dutgoing 
Partners’ and thus deals clearly with the sub- 


Nandlal Sohanlal v. I.-T. Commr. (FB) 


[Prs. 37-40] P. & H. 331 


ject of a change in the constitution of a firm 
whilst its identity as such remains intact. 
Ss. 3I to 34 provide for the introduction, re- 
tirement, expulsion and insolvency of a part- 
ner which will lead to a change in the con- 
stitution of the firm. Herein the relationship 
of partners inter se continues though there 
are changes in the personnel thereof. It is. 
significant to note that S. 32 (2) in terms uses 
the terminology of a “reconstituted firm”. 


38. On the other hand the succeeding 
Chapter VI, as its very heading indicates, re- 
lates to the dissolution of a firm. Apart from 
defining dissolution under S. 39, the various 
modes of effecting the same are then laid out 
in Ss. 40 to 44. It appears to be plain that 
the Indian Partnership Act clearly recognises 
the sharp distinction between a firm which is 
merely reconstituted and one which is dis- 
solved. 


39. It is well settled on high authority 
that when the Legislature in a statute uses 
a term of art which has acquired a distinct- 
legal connotation, then it must be presumed 
that the same has been used in its technical 
and legal sense. Lord Macnaghten in the 
Commr. for Special Purposes of the” Income- 
tax v. John Frederick Pemsel, 1891:AC 581, 
had laid down as follows:— 


“In construing Acts of Parliament, it is a 
general rule, not without authority in this 
House that words must be taken in their legal 
sense unless a contrary intention appears.” 
The aforesaid view has_ been affirmed in 
Chesterman v. Federal Commr. of Taxation. 
1926 AC 128, and Laurence Arthur Adamson 
v. Melbourne and Metropolitan Board of 
Works, AIR 1929 PC 181. Herein the Legis- 
lature has advisedly used the phrase of a 
change in the constitution of a firm in S. 187 
(1) which bears a technical and legal connota- 
tion in the Partnership Law. It has, therefore, 
to be construed as such and not something 
interchangeable with the dissolution of a firm 
which is a thing apart. There is not the least 
indication of any intention to the contrary 
which could possibly suggest that these words 
were intended to include within them the dis- 
solution of a firm as well. 


40. That the Legislature was aware of 
and fully conscious of the distinction between 
a mere change of the constitution of a firm 
and its dissolution appears to be further evi- 
dent when reference is made to the scheme of 
Chapter XVI of the Indian Income-tax Act. 
This contains special provisions applicable to 
firms. The Chapter is divided into three sec- 
tions and the last Section (C) which contains 
the material Ss. 187 to 189 bears the heading— 
“Changes in constitution, succession and dis- 
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solution.” This in itself indicates that changes 
in constitution and dissolution are being dealt 
with separately. To particularise, whilst S. 187 
deals with the former, S. 189 in terms pro- 
vides for the twin contingency where a busi- 
_ hess or profession carried on by a firm has 
been discontinued or where it has been dis- 
solved, This section, therefore, in terms deals 
with the cases of dissolved firms for the pur- 
poses of assessment of income-tax. Therefore 
it appears inapt to me to hold that the dis- 
solution of-a firm which is expressly provided 
by a separate section would nevertheless be 
included in S. 187 which on the face of it 
deals with an altogether different subject. 
Such an interpretation tends to lead to a 
needless overlapping of the two sections. To 
my mind, the better view clearly is that dis- 
solution would be governed entirely by S. 189 
whilst mere changes in the constitution of 
ithe firm by S. 187 and the question of suc- 
cession if and when it arises is being amply 
lcovered by the intervening S. 188. 


41. It has to be pointedly borne in mind 
that the word, “dissolution” as such or even 
the concept of ‘dissolution of a firm’ is neither 
defined nor elaborated in the Indian Income- 
tax Act. If it were so then perhaps an argu- 
ment could be raised that for the purposes of 
assessment the Indian Income-tax Act being 
the special statute would prevail over the 
Partnership Act. and, therefore, the latter must 
yield to the former. However, it is the ad- 
mitted position that."the..Indian Income-tax 
Act does not. even -rémotely provide or pre- 
scribe for the mode ‘of either creating part- 
nerships or of dissolving them. Therefore, no 
question of any conflict whatsoever betwixt 
the two Acts as regards the meaning to be 
attributed to the word ‘dissolution’ can pos- 
sibly arise. Therefore, whither shall one turn 
for the true meaning of ‘the dissolution of a 
firm’ when used in the Indian Income-tax 
_ Act? The plain answer is that resort must be 

had to the law as laid out in the Indian 
Partnership Act. The relevant provisions may 
be usefully referred to:— 


“39. The dissolution of partnership be- 
tween all the partners ‘of a firm is called the 
“dissolution of the firm”.” 


“42 Subject to contract between the part- 
ners, a firm is dissolved— 








+ oX x x 
_(c) by the death of a partner; and 
att x 2 ~ x x” 


As against the above, the Indian Income-tax 
Act is wholly silent as to what happens to a 
firm when one of its partners dies. As in the 
present case itself, how is it to be determined 
as to what legal consequences would ensue 


„2 
b 
wea 
+ 


Tet w 
» 
Ming 


Nandial Sohan lal v.. L.-T. Commr. (FB) 


A.LR. 


on the death of Shri Mukand Lal on the 
20th of Oct. 1967. Would the firm stand dis- 
solved or be deemed to continue? To my mind, 
the answer is, indeed, plain and reference 
necessarily would have to be made to the 
Partnership Act as regards the legal conse- 
quences flowing from that death . because — 
the Income-tax Act does not even remotely 
provide or prescribe for such a situation. In 
the light of the well-known concept of ‘dis- 
solution of a firm’ in partnership law, can it 
possibly be said that ‘the dissolution of a 
firm’ when used in the Indian Income-tax 
Act is to be construed de hors its concept 
and definition under the partnership law. 


42. Similarly, the concept of ‘a change 
in the constitution of a firm’ has neither 
been defined nor elaborated in the Indian 


Income-tax Act. Apart from the fact that the 
phrase is more or less intrinsic term of 
art the same has been dealt with specifically 
in chapter V of the Indian Partnership Act 
which provides for the coming in and going 
out of partners while the identity of the 
firm as such continues. It hence appears to 
me that both for the meaning of the ‘disso- 
lution of a firm’ as against ‘a change 
in the constitution of a firm, the true 
key is provided by the Indian Part- 
nership Act whilst the Indian Income-tax 
Act is totally silent thereon. It is with that 
clue that one has to first determine on the 
specific matrix of facts in each case, whether 
a firm stands dissolved cr whether it -involves 
a mere change in the constitution thereof. It 
is only when that legal question is -answered 
that the issue arises whether S. 187, 188 or 
189 would be attracted thereto for the pur- 
poses of income-tax assessment. The other 
suggested mode of determining this issue by 
attempting to apply the provisions of S. 187 
(2) appears to me with great respect like 
putting the cart before the horse. Indeed the 
whole of S. 187 would be attracted only and 
com? into play on the precondition that, in 
fact, only a change in the constitution of a 
firm has taken place. Its provisions, as they 
stand, are not meant to determine what may 
be called a jurisdictional fact, namely, whe- 
ther the firm is dissolved or there is merely 
a change in the constitution thereof: It is only 
after that basic question is decided by apply- 
ing the partnership law that the issue would 
arise whether S. 187 is to be ee -or the 
other two Sections. 

49. On behalf of the Revenue an omb 
was made to build an argument on the basis 
of S. 187 (2) to contend. that even dissolution 
would be within the ambit and scope of Sec- 
tion 187 as a whole. This attempt, however, 
appears to me as begging the very question 
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which falls for determination. This question 
arises at the very threshold when Sec. 187 is 
sought to be applied and has to be determin- 
ed on the finding whether there has been a 
mere change in the constitution of the firm 
or whether the said firm stands dissolved in 
the eye of law. If it is the former, then Sec- 
tion 187 would be attracted in its totality and 
if necessary sub-sec. (2) would come into 
play. On the other hand, if at the very in- 
ception it is clear that what has taken place 
is not a mere change in the constitution but 
is in law a dissolution of the firm then the 
whole of S. 187 becomes entirely inapplicable 
to the situation. Therefore, sub-s. (2) comes 
into. play only after the basic question, whe- 
ther there is or there is not a change in the 
constitution has been determined. It cannot 
be brought into operation or used for the pur- 
poses of determining as to when a dissolution 
of the firm takes place. The provisions of 
sub-s. (2), to my mind, are merely inclusive 
which qualify or add to the basic concept of 
the partnership law regarding a reconstituted 
firm. For instance, where all the partners 
continue in the same firm but some change 
is made in their respective shares in the pro- 
fits then in the eye of partnership law it 
would not necessarily amount to a change in 
the constitution of the firm but for the spe- 
cial purposes of the Income-tax Act this situa- 
tion has been also added into that concept. 
Therefore, in my view sub-sec. (2) is of little 
aid for the purposes of the revenue because it 
is in no way exhaustive nor does it amount to 
the definition of what is a change in the con- 
stitution of a firm but merely qualifies or 
adds to that known concept for the particular 
purposes of tax assessments. 


44, Assuming entirely for argument’s sake 
for a moment that sub-sec. (2) would also be 
applicable, it has been plausibly argued on 
behalf of the assessee that then cl. (a) there- 
of would come into play. That provision men- 
tions that if one or more of the partners cease 
to be partners or one or more new partners 
are admitted in such circumstances that one 
or more of the original partners continue to 
‘ be in the firm then it would be construed for 
the purposes of the Act as- a change in the 
constitution thereof. Significance attaches 
here to the words ‘cease to be a partner’. It 
was pointed out that the language of cl. (a) 
is pointedly against the background of the 
partnership law and ceasing to be a partner 
would arise from either the retirement, the 
éxpulsion or‘the insolvency of the partner, 
etc. It does not contemplate ceasing to be a 
partner because of death. The death of a 
partner in the eye of law leads to the total 
dissolution of the firm unless partners have 
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expressly provided to the contrary by their 
agreement, That is the result of the 
general law and the particular provisions of 
S. 42 of the Partnership Act. The -Income- 
tax Act does not, either by express provision 
or by necessary implication, override that 
situation. As noticed earlier, the concept of 
the word ‘firm’ and ‘partnership’ in the In- 
come-tax Act is the same and, indeed, iden- 
tical with that under the Indian Partnership 
Act in view of the specific prescription of 
S. 2 (23). Therefore it seems inapt to hold 
that whilst the Partnership Act categorically 
provides that in the absence of a contract to 
the contrary the firm would dissolve on the 
death of one of its partners yet under the In- 
come-tax Act, such a death would be a mete 
change in the constitution of the firm. I am 
not saying that the Indian Income-tax Act 
could not by specific prescription do so but 
the language used in Ss. 187, 188 and 189 
in my view does no such thing either express- 


ly or impliedly and ‘hence there is no warrant|__ 


to arrive at such an anomalous result. 


45. The view I am inclined to take is 
amply supported by precedent. It is first to 
be remembered. that in the referencé. order of 


this very case, Mahajan ìl, speaking for the . 


Division Bench has in a very lucid exposi- 
tion repelled the reasoning of the earlier view 
in Dharampal Sat Dev’s case (supra). To avoid 
repetition it suffices to say that I entirely 
agree with that line'ofsreasoning. In this 
context it is again -worthwhile recalling that 
the learned authors of-the authoritative trea- 
tise of Kanga and Palkhiwala’s Law and Prac- 
tice of Income-tax (7th Edition) have also 
taken the view (at page 1025, foot-note 28) 
that the decision in Dharampal Sat Dev’s case 
is incorrect and that it. proceeds on a mis- 
construction of S. 187 (2). Again, a number 
of decisions to which reference is made here- 
after have expressly dissented from the view 
in the case aforesaid. 


46. I wish to refrain from quoting copi- 
ously from the mass of case law on the point 
and deem it sufficient to mention that the 
Allahabad Full Bench in Dahi Laxmi Dal 
Factory v. Income-tax Officer, Sitapur, (1976) 
108 ITR 517: (1975 Tax LR 182) (All) (FB) 
succinctly and lucidly puts forth the view 
point with which I am inclined to agree. 
Gulati, J. speaking for the majority therein 
after an exhaustive discussion -both on prin- 
ciple and precedent has concluded as fol- 
lows: 


“To sum up, the legal position that emer- 


ges is that S. 187 applies only where a firm, 


is reconstituted in accordance with Ss. 31 


" 
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andi 32 of the Jndiam Partnership Act, namely, 
when a new partner is: takem or an existing 
partner retines with fhe consent of all the 
pastners:.or without their zonsent if the con- 
tract of paxtnenship: so provides. But where 
a firm is dissolved! either by agreement of the 
partners. oy by operatien of law and another 
fism takes over the business taat will be a 
case. of succession governed by S. 188 of 
the: Act even thengh some of the partners of 
the two. firms: are commom In the instant 
case; since. the ensiwhile firre stood dissolved 
on the: death of one of the partmers, the peti- 
tioney-firnm which fook over the same business 
could be assessed! only im accordance with 
S. 188 and! æ single assessment for the whole 
year was: not walid.” 

lë is worth noticing that fm the above -yuoted 
case reliance was placed, by way of analogy 
om the Division Bench judgment of the Bom- 
bay High Court im Bhausa Ganusa Pawar and 
Co, v. Commr. of Income-tax, Poona (1966) 
62 IFR 75 (Bom). A Division Bench of the 
‘Madras High Court im Kaithari Lungi Stores 
v. Commr. of Income-tax Madras 1, (1976) 
104 FFR 60}: (1977 Tax LR 354 ¢(Mad)) has 
them approvingly. followed the majority view 
in the: Dahi Laxmi Dal Factory’s case (supra). 
. Then,’a Division Bench of the Gujarat High 
Court after examining the matter en principle 
has. expressly: chosen to follow the Allahabad 
Full Bench in The Addl. Commr. of Income- 
tax, Gujarat, Ahmedabad v. M/s. Harjivan- 
das: Hathibhai,, 1976;Pax*LR 1107 (Guj). 

47. The contrary>view ‘stands well-expres- 
sed in the Full Bench judgment of the Andhra 
Pradesh High Court in Additional Commr. 
of Income-tax, A. P. Hyderabad v. M/s. Visa- 
kha Flour Mills, 1977 Fax LR 41 (Andh Pra). 

‘48. It is evident from the above that the 
Allahabad, Bombay, Gujarat and Madras High 
Courts have succinctly taken the view that 
the dissolution of a partnership firm is not 
a matter covered by S. 187 of the Indian, In- 
come-tax Act. ‘The weight and preponder- 
ance of authority is thus clearly for this view 
as against the other view accepted by the 
Andhra Pradesh High Court only. 


49. Lastly; with -so much conflict of pre- 
cedent it would -have to be conceded that two 
rival views are“clearly possible as regards the 
interpretation of the relevant provision. Once 
sich a situation arises their Lordships of the 
Supreme Court have authoritatively laid down 
the side om which the Courts tilt. In Central 
India Spinning and Weaving and Manutac- 
turing Co. Ltd., Empress Mills Nagpur v. 
Municipal Committee AIR 1958 SC 341, 
Kapur, J. speaking for the Court, observed: 

“In construing these words of the statute if 
there are two possible interpretations then 
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effect is to be given to the one that favours 
the citizen and not the one that imposes a 
burden ‘on him.” ' 

In the particular context of the Income-tax 
Act. their Lordships again in Commr. of In- 
come-tax, Patiala v. Shahzada Nand and Sons 
(1966) 60 ITR 892:(AIR 1966 SC 1842) 
clearly observed (at page 400) that in case 
ef doubt, the construction most beneficial to 
the subject is to be adopted. In Commr. of 
Income-tax, Punjab v. Kulu Valley Transport 
Co. P. Ltd. (1970) 77 ITR 518: (AIR 1970 
SC 1784), their Lordships of the Supreme. 
Court on appeal from a decision of this High 
Court have again reiterated the principle in 
these terms: 

“It cannot be overlooked that even if two 
views are possible the view which is favour- 
able to the assessee must be accepted while 
construing the provisions of a taxing statute.” 


For the reasons aforesaid I hold with res- 
pect that Dharampal Sat Dev’s case (1974) 
97 ITR 302 (Punj) does not lay down the 
law correctly and would overrule the same, 
L would also respectfully record my dissent 
with the view expressed by the Andhra Pra- 
desh High Court. 


50. The answer to the question referred 
to this Bench is, in the result, rendered in 
the negative, i. e. in favour. of the assessee 


+ 


and against the revenue. 


O. CHINNAPPA REDDY, J. (Majority 
view):— 51. I have had the -advantage of 
reading the opinions prepared by my 
brothers Sandhawalia and Sharma JJ. I 
apree with the opinion of Sharma J. I 
would, however, like to add a few words. 

52. First, with regard to the adoption of 
the meaning given to expressions and situa- 
tions in the Indian Partnership Act in inter- 
preting the provisions of the Income-tax Act. 
It is a well-known rule of construction that 
in construing a word in an Act, cau- 
tion’ is necessary in adopting the mean- 
ing ascribed to the word in other Acts. 
(Craies on Statute Law, Seventh Edition, 
page 164). In Macbeth v. Chislett 1910 AC 
920, it was observed by the House of Lords 
as follows:— 7 

“It would be adding a new terror in the 
construction of Acts of Parliament if we were 
required to limit a word to an unnatural sense 
because in some Act-which is not incorporat- 
ed or referred to, such-an interpretation is 
given to it for the purpose of that Act dlone”. 


53. In Adamson v. Malboume Board of 
Works, AIR 1929 PC 181, the Privy Council 


_ said:— 


“It is always unsatisfactory and generally 
unsafe to take the meaning of words used in 
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an Act of Parliament in the definition clauses 
of other statutes dealing with matters more or 
less cognate.” 


54. In D. N. Banerjee v. P.:R. Mukherjee 
AIR 1953 SC 58, the Supreme Court -said:— 


“Though the definition may be more or 
less the same in two different statutes, stili 
the objects to be achieved not only as set out 
in the preamble but also as gatherable from 
the antecedent history of the legislation may 
be widely different. The same words may 
mean one thing in one context and another 
in a different context. This is the reason why 
decision on the meaning of particular 
words or collection of words found in 
other statutes are scarcely of much value 
when we have to deal with a specific statute 
of our own; they may be helpful but they 
cannot be taken as guides or precedents.” 


55. In State of Bihar v. Ram Naresh, AIR 
1957 SC 889, the Supreme Court held that 
there was no reason for limiting the connota- 
tion and significance of the words used in 
one context with reference to the meaning 
given to those words used in other sections 
in another context. They observed that words 
must be considered with ‘regard to the parti- 
cular context in which they were used and 
with regard to the scheme and purpose of the 
provision under consideration. 


56. Thus, if a word has a certain mean- 
ing in one statute or if a situation is followed 
by certain consequences under one statute, 
it does not follow that the word will have 
the same meaning in another statute or that 
the situation will be followed by the same 
consequences under the other statute. Regard 
must be had to the context, the intention of 
the legislature and the object sought to be 
achieved by the two statutes. I, therefore, 
agree with the approach of Sharma J. to the 
problem on hand. 


57. My brother Sandhawalia J. has op- 
served that the conflict of precedent, in the 
present case indicated a clear possibility of 
two views and that where two views 
were possible that which was favourable to 
the assessee should be accepted, I am afraid 
that I cannot subscribe to the proposition 
that a Judge faced with a conflict of prece- 
dent should abdicate his judgment and accept 
the view which is favourable to the assessee. 
It is only where a Judge finds that two equally 
reasonable views are possible and he is un- 
able to decide which is the better view, 
that he may adopt the rule of interpretation 
that the view favourable to the  assessee 
might be accepted. In Commr. of Wealth Tax 
v. Kirpa Shankar, 1971 (2) SCC 570: (1971 
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Tux LR 1756) the Supreme Court pointed out 
as follows:— 

“Tt is true ‘that a taxing provision must re- 
ceive a strict construction at the hands of the 
Courts and if there is any ambiguity, the 
benefit of that ambiguity must ‘go to that 
assessee, but this is not the same thing as 
the saying that a taxing provision should set 
receive a reasonable construction.” 

58. In every case it is duty of the Judge 
to consider which is the more reasonable view 
and accept that which is more reasonable. ‘As 
I said it is only where a Judge finds that 
both the views are equally reasonable ‘that 
he may resort to the rule of interpretation 
favouring the assessee. I am in clear agree- 
ment with the view expressed ‘by Sharma J. 

‘BY THE COURT 

59. In view of the majority judgment, the 
question referred to the Bench is answered 
in favour of the Revenue and against the as- 
sessees, 

Reference answered. 
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Kharak Singh, Appellant v. The State 
of Punjab, Respondent. 

Second Appeals Nos. 1457 and 1458 of 
1963, D/~ 9-3-1977" | =. i 

(A) Deed — Constrüction — Ht is per- 
missible to consider ‘the ‘surrounding cir- 
cumstances and the occasion on which 
the grant was made as legitimate aids to 
construction of the document. AIR 1975 
SC 1518, Rel, on. ° (Para 9) 

(B) Constitution of India, Arts. 226, 300 
— Act of State — What constitutes — 
Private rights of citizen — . Power of 
Municipal Courts to enforce against new 
Sovereign. 


‘Act of State’ is the taking over of 
sovereign powers by a State in respect of 
territory which was, not till then a part 
of its territory, either by conquest, treaty 
or cession, or otherwise, and further an 
‘Act of State’ derives its authority not 
from a Municipal law but from ultra-legal 
or supra-legal means. As such, Municipal 
Courts have no power to examine the 
propriety or legality of such an act, whs- 
ther the same has reference to publi 
rights or to private rights. Even though 


*(Case referred by S. C. Mital J. on .10-7- 
1975). oe 
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- according to ordinary principles of Inter- 
national Law private property of the 
citizens is respected by the new sovereign, 
Municipal Courts have no jurisdiction to 
enforce such international obligations. 
Further even though by virtue of the 
treaty by which the new territory has 
been acquired, it may have been stipu- 
lated that the precession rights of old 
inhabitants shall be respected, such stipu- 
lations cannot be enforced by individual 
citizens because they are no parties to 
‘those stipulations. The only exception 
made in regard to these rules is that the 
Municipal Courts recognised by the new 
sovereign has the power and the juris- 
diction to investigate and ascertain only 
such rights as the new sovereign has 
chosen to recognise or acknowledge by 
legislation, agreement or otherwise. It 
would indeed be a question of fact to be 
determined as to whether the new sove- 
reign had actually recognised or acknow-=< 
ledged the rights in question. 

Held that the appellant having failed to 
prove that the grant in his favour had 
been recognised by the successor Govern- 
ments, he could not claim any benefit 
under the said grant in the municipal 
Courts. AIR 1962 SC 1288, Rel. on. 
(Paras 11, 15) 
Cases Referred: 


Chronological Paras 
AIR 1975 SC 1518 9 
ATR 1971 SC 530 14 
AIR 1964 SC 1043 ` - 13, 14 
AIR 1962 SC 1288 11 
AIR 1954 SC 447 12,13 


F. C. Bedi, L. M. Suri, N. H. Hingorani, 
for Appellant; I. S. Tiwana, Dy. Advo- 
cate-General (Punjab), for Respondent. 


SURINDER SINGH, J.:— This judg- 
ment will dispose of Regular Second Ap- 
peals Nos. 1457 and 1458 of 1963, which 
arise out of two separate suits filed by 
the two brothers of Maharaja Sir Pratap 
Singh (since deceased), the then Ruler of 
the princely State of Nabha, which now 
forms a part of Punjab. On July 13, 
1960, Maharaj Kumar Kharagh Singh 
(who has also died during the pendency 
of his appeal) filed Civil Suit No. 40 for 
possession of land known as ‘Bir. Rana- 
Ghai’, situated In village Agaul, Tahsil 
Nabha, District Patiala. His brother, 
Maharaj Kumar Gurbax Singh, filed a 
similar Civil Suit No. 41 on the same day. 
Both these suits were tried independent- 
ly by Subordinate Judge First Class, 
Patiala, and the claim of the plaintiffs 
was decreed. The State of Punjab went 
up in appeal before the District Judge, 
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Patiala, who, though by means of sepa- 
rate jucgments, but on absolutely identi- - 
cal considerations, accepted the appeals 
and dismissed the plaintiffs’ suits.. The 
two plaintiffs in the third round of the 
bout, have now approached this Court. to 
impugn the verdict of the District Judge, 
as above, with a prayer for the restora- 
tion of the decrees passed by the trial 
Court in their favour. 


2. The facts in both the cases being 
identical, it would suffice to notice those 
pertaining to one case only. In the ap- 
peal filed by Meharaj Kumar Kharagh 
Singh (referred hereinafter as the appel- 
lant), tke claim made in the plaint is that 
the appellant is the younger brother of 
Maharaja Sir Pratap Singh (for brevity 
to be referred, as the Maharaja), Ruler of 
Nabha State. The said Maharaja exer- 
cised sovereign powers subject to the 
paramountcy of the British Crown till 
August 15, 1947. A day or so prior to the 
independence of the Country, the Maha- 
raja signed an Instrument of Accession 
to the Dominion of India which came in- 
to existence on August 15, 1947. The 
land in suit known as ‘Bir Ranadhai’ and 
entered as such into the Revenue Records 
was directly under the control of the 
Maharaja who had complete powers of 
disposing of and dealing with the same as 
he pleased by virtue of his being the 
Ruler of Nabha State. In the wake of the 
Independence, it was proposed that the 
princely States including Nabha may be 
merged in a commonly administered ter- 
ritory, which was later on named as the 
Patiala and East Punjab States Union 
(Pepsu). The Maharaja, therefore, signed 
a Covenant on May 5. 1948 whereby he ` 
agreed to the merger of his State with 
the proposed Union. The Union was for- 
merly inaugurated on July 15, 1948 and 
with effect from this date, Nabha State 
ceased to exist, the Maharaja having ced- 
ed his territory to the new Union. The 
Rajpramukh of the new Union took con- 
trol of the same with effect from August 
20, 1943. Later, on the enactment of the 
States Reorganisation Act, 1956, Pepsu 
territory was further merged into the 
State of Punjab. 


3. Having noticed the historical de- 
velopments in regard to the State in 
which fhe property in dispute is situated, 
the clam of the appellant in regard to 
the property may also be recapitulated, 
It is stated that on April 25, 1948, tha 
Maharaja issued a leiter (Ex. P. W. 1/1) 
and delivered the same to the appellant 
on or about May 8, 1948, By means of 
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this letter, he granted the suit land to 
the appellant to have it as his Farm. The 
Maharaja also expressed in the said 
letter the desire that the appellant should 
divide the Bir land equally with his bro- 
ther, Maharaj Kumar Gurbax Singh. The 
contents of the letter are best reproduced 
yerbatim : i 
a NABHA STATE 
NABHA 25th April, 1948. 
My Dear Bhai, 

Just a line to say that it gives me great 
pleasure to give the Bir Ranadhai for you 
to have it as your FARM which I should 
like you to divide equally and to have a 
common house of Randhai and its out 
houses as your country house. 

I know that you are going to America 
with Maji and hope that on your return 


‘you shall do the needful. 


Hope you are keeping well. 
With all good wishes from all and love. 
Yours affectionately 
Sd/- Pratap Singh 
Maharaja Kumar 
Kharagh Singh of Nabha 
The Oaks 
Mussoorie ss 

4. It is the case of the appellant that 
despite repeated requests and representa- 
tions made to the Government of Pepsu, 
the property constituting the grant in 
favour of the appellant was not given to 
him, It is also alleged that the successor 
State of Punjab which had become res- 
ponsible for honouring the obligations of 
the Government of Pepsu and of the 
former State of Nabha, did not hand over 
the suit land to the appellant, though it 
was granted to him by the Maharaja. The 
appellant then served on the Punjab State 
a notice under S. 80, Civil P. C., on April 
28, 1960, but to no avail. The present 
litigation followed thereafter, 

5. The suit was naturally resisted by 
the Punjab State. Some preliminary ob- 
jections were taken in the written state- 
ment, the main objection being that the 
dispute between the parties arose out of 
the provisions of a Covenant, entered into 
and executed before the commencement 
of the Constitution of India by the Maha- 
raja and by virtue of Art. 363 of the 
Constitution, the Municipal Courts had 
No jurisdiction to adjudicate upon a dis- 
pute arising out of such a Covenant, 
especially when the alleged rights claim- 
ed by the appellant had not been re- 
cognised by the erstwhile Pepsu Govern- 
ment. Some more preliminary objections 
were also taken but they are not mate- 
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rial at this stage as they are no longer 
the subject-matter of controversy in the 
present appeal. On facts, it was admit- 
ted that the land in suit known es ‘Bir 
Ranadhai’ was entered as such in the Re- 
venue Records and this land was State 
Land in the regime of the Maharaja. In 
regard to the grant contained in the cru- 
Cial letter dated April 25, 1948, knowledge 
thereof was denied on the ground that 
the available State Records did not con- 
tain any Copy or order on the basis of 
which such a letter purported to have 
been issued. It was further reiterated 
that the alleged grant in favour of the 
appellant was never recognised, accepted 
or acted upon by the Pepsu Government 
and, as such, was not binding on the res- 
pondent Punjab State. The claim of the 
appellant was, therefore, refuted. The 
replication filed by the appellant does 
not take his case any further and is a 
mere reiteration of the facts alleged in 
the plaint. 

6. The united consideration of the 
pleadings of the parties resulted in the 
following issues: 

(1) Whether the claim of the plaintiif 
is justiciable ? , P. 

(2) Whether the suit of the plaintiff is 
within limitation ? - OP. 

(3) Whether in fact the letter of grant 
or gift dated 25th April, 1948 was ever 
written by the then Ruler and as such is 
binding on the present defendant? 0. P. 

(4) Whether the document in dispute is 
a gift-deed or grant and is enforceable at 
law against the present defendant? O.P. 

(5) Relief. 

7. The trial Court found all the above 
issues in favour of the appellant and de- 
creed the suit in terms of the prayer 
made therein. The respondent Stats, 
however, carried an appeal before the 
District Judge, who upheld the finding of 
the trial Court on the issue pertaining to 
the objection regarding limitation. As 
regards issue No. 3, it appears that there 
was hardly any challenge as to whether 
the Maharaja had in fact written the 
letter dated April 25, 1948, but only the 
binding effect of this letter was mooted. 
The lower appellate Court found that the 
Maharaja had absolute powers over the 
disposal of the property within his ter- 
ritory and the grant of land in question 
made in favour of the appellant was per- 
fectly in order and within the competence 
of the Maharaja. The objection contain- 
ed in issue No. 4 in regard to the admis- 
sibility of the document which pertained 
to property worth more than Rs. 100/- 
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was also repelled in the light of Ss. 90 (d) 
and 17 (2) (vii) of the Indian Registration 
Act, according to which all sanads, inam, 
title-deeds and other documents purport~ 
ing to be or to evidence grants or as- 
signments by Government, of land or of 
any interest in land, are exempt from the 
law of registration. The main point on 
which the parties grappled in the arena 
is as to whether tne grant in question is 
enforceable against the respondent under 
the law. This point forms a part of issue 
No. 4. After consideration of the case 
law including decisions of the Supreme 
Court, the learned District Judge was of 
the view that the non-recognition of the 
rights of the appellant in regard to the 
, grant envisaged in the letter dated April 
25. 1948 was an act of State and adjudi- 
cation upon the correctness or otherwise 
of such an act of State, whether it has 
reference to public rights or private 
rights, is beyond the jurisdiction of the 
Municipal Courts. It was, therefore, con- 
cluded that the grant in question was 
neither binding upon nor enforceable 
against the respondent. The suit of the 
appellant was consequently dismissed. 

8. The present appeals were heard 
first by a learned single Judge, who con- 
sidered the question involved being of 
importance and referred the same to a 
larger Bench and this is how the appeals 
are before us. 


9. As already indicated, apart from 
the point which has been raised for the 
first time before us in appeal, the main 
point which falls for consideration is whe- 
ther the claim of the appellant is justi- 
ciable before the Municipal Courts or 
not. It would, however, be expedient to 
deal in the first instance with the new 
point, referred to above. During the 
course of the arguments in these appeals, 
the learned Deputy Advocate-General on 
behalf of the State, raised a contention 
that there was actually no grant in favour 
of the appellant which could be enforced, 
By reference to the letter dated April 25, 
1948, it has been urged that the phraseo- 
logy of the document does not bring out 
the intention on the part of the Maharaja 
to transfer the ownership of the property 
in question in favour of the appellant. It 
is argued that all that the Maharaja in- 
tended, was to allow the appellant to use 
the ‘Bir Ranadhai’ as his Farm along with 
the brother of the appellant and there 
was no intention to transfer the proprie- 
tary rights in this property in their favour. 
The learned Deputy Advocate General 
sought support from Mohsin Ali v. State 
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of Madhya Pradesh, AIR 1975 SC 1518, 
which contained an observation that 
where two interpretetions may be given 
to the grant, both cf which are good, 
that which is most favourable to the : 
Crown is in many cases preferred. The 
contention aforesaid is, however, not 
tenable for more than one reason. A re- 
ference to the pleadings of the parties 
would show that the interpretation re- 
quired to be placed upon the letter was 
at no time disputed by the respondent. 
All that was stated in para. 4 of the 
written statement, ig that the alleged 
grant is not within the knowledge of the 
respondent. If the State was really 
serious to contest the interpretation of 
the document, an objection in this behalf 
ought to have been raised in the written 
statement. In the absence of such an ob- 
jection, no specific issze on the point was 
framed and consequently the parties, 
particularly the appellant was denied op- 
portunity to lead evidence on this point. 


It may be mentioned here that during 
the trial of the case, the Maharaja was 
alive and was in fact examined on com- 
mission. If the interpretation’ of the 
letter was in dispute, a clarification could 
have been sought from him at that stage. 
Even otherwise, we do not find any mate- 
rial which would indicate the conferment 
of only a limited grant. On the other 
hand, it is the admitted case of the par- 
ties that the grant was executed only a 
few days before the Maharaja ceded his 
territory to the Patiala and East Punjab 
States Union and if he really desired to 
benefit his brothers, there was no pur- 
pose in merely granting permission to 
use the land temporarily. Even in Mohsin 
Ali’s case (supra) cited by the learned 
Deputy Advocate-Gereral, their Lord- 
ships of the Supreme Court observed that 
it is permissible to consider the surround- 
ing circumstances and the occasion on 
which the grant was made as legitimate 
aids to construction of the document. 
Considering the matter from whichever 
angle, there is no difficulty in holding 
that no objection in regard to the inter- 
pretation of the letter is tenable at this| 
stage of second appeal. 


10. Coming to the brass tacks, the letter 
dated April 25, 1948, having been found 
to have been written by the Maharaja 
with the intention of granting the pro- 
perty to the appellant in perpetuity, the 
only other point which falls for conside- 
ration is whether such a grant is a valid 
one under the law. The point has not 
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cropped up for the first time. in fact, it 
has rocked the judicial minds on earlier 
occasions and an exhaustive assessment of 
the matter has already been made by the 
Supreme Court. The learned counsel 
for the parties have indeed tried to in- 
terpret these authorities with a view te 
cast a favourable reflection in support of 
their respective contentions, but a closer 
scrutiny of these authorities makes the 
matter quite lucid. As aiready noticed, 
there is hardly any contest in regard to 
the factual position. The Maharaja signed 
the Covenant on May 5, 1948 agreeing to 
the merger of his State with the Patiala 
and East Punjab States Union which was 
inaugurated on July 15, 1948. The grant 
in question was made on April 25, 1948, 
i e, hardly ten days before the dais on 
which the Maharaja signed the Covenant. 
It is also apparent from the evidence that 
no further steps were taken by the ap- 
pellant in the matter of bringing on the 
Revenue and other records, the factum of 
having acquired title to the property by 
virtue of the letter of the Maharaja. In 
fact, a serious claim to the property was 
made in Court for the first time by filing 
a suit on July 13, 1960, i, e., absolutely at 
the fag end of the limitation of twelve 
years. It is not the case of the appellant 
that during this period any approach was 
made to the Revenue Authorities for re- 
cərding the ownership of the appellant in 
the relevant records. There is also no 
divergence of opinion on the point that 
the property in question was not the per- 
sonal property of the Maharaja, nor was 
it included in the list of such properties 
prepared at the time of the merger. In 
fact, it was nothing but the property of 
the State over which the Maharaja had 
jndeed the control and power of disposal 
as a Ruler of the State. 


11. In support of the claim of the ap- 
pellant, his learned counsel, Mr. F. C. 
Bedi, with the yehemence of a seasoned 
counsel, put forward two basic conten- 
tions. The first is that the land in dis- 
pute was vacant land and even though 
the appellant never took physical posses- 
sion of the same, the letter of the Maha- 
raja conferred complete title upon him 
without there being any need of ratifica- 
tion of the grant by the successor Gov- 
ernments of Pepsu or Punjab. In the 
alternative, it is contended that even if 
such ratification was necessary, the same 
was available in the Covenant entered 
fnto between the Maharaja and the suc- 
cessor States. With a view to support 
these contentions, the learned counsel has 
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referred at the outset to the Text entitled 
“White Paper on Indian States”. Ap- 
pendix XXXIX of the said Text contains 
the Covenant entered into by the Rulers 
of various States in this part of the 
country, including Nabha State, at the 
time of their merger into the new Patiala 
and East Punjab States Union. Art. VI 
(c) of the Covenant recites that ell the 
assets and liabilities of the Covenanting 
State shall be the assets and liabilities of 
the Union. An argument is, therefore, 
built on the said provision that the Pepsu 
Government had by virtue of the Cove- 
nant accepted all the assets and Habilities 
of Nabha State which included the con- 
ferment of the grant by the Maharaja in 
favour of the appellant. The argument, 
however, loses sight of an important 
aspect of the matter that the taking 
over of the territory ot Nabha State 
by the successor Union and later on 
by the Punjab State was an ‘act of 
State’, As to what is an ‘act of State’, 
has been considered and finally adjudi- 
cated upon by the Supreme Court in 
Promod Chandra Deb v. State of Orissa, 
AIR 1962 SC 1288. The ten basic pro- 
positions which finally emerged from a 
consideration of the case law on the point, 
were succinctly laid down in the said au- 
thority. The salient features of these 
propositions are that ‘act of State’ is thel 
taking over of sovereign powers by a 
State in respect of territory which was 
not till then a part of its territory, either 
by conquest, treaty or cession, or other- 
wise, and further that an ‘act of State’ 
derives its authority not from a Municipal 
law but from ultra-legal or supra-legal 
means. As such, Municipal Courts have 
no power to examine the propriety or 
legality of such an act, whether the same 
has reference to public rights or to pri- 
vate rights. An important propositicn 
laid down in this behalf is that even 
though according to ordinary pr-nciples 
of International Law private property of 
the citizens is respected by the new sove- 
reign, but Municipal Courts have no juris- 
diction to enforce such international ob- 
ligations. In the same context, it was 
further laid down that even though by 
virtue of the treaty by which tke new 
territory has been acquired, it may have 
been stipulated that the pre-cession rights 
of old inhabitants shall be respected, but 
such stipulations cannot be enforced by 
individual citizens because they are no 
parties to those stipulations. The only 


exception made in regard to these rules 
is that the Municipal Courts recognised 
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by the new sovereign have the power 
and the jurisdiction to investigate and as- 
certain only such rights as the new sove- 
reign has chosen to recognise or. acknow- 
ledge by legislation, agreement or other- 
wise. It would indeed be a question of 
fact to be determined as to whether the 
new sovereign had actually recognised 
those rights or not, such a recognition be- 
ing either express or implied from cir- 
cumstances and evidence appearing from 
the mode of dealing with those rights by. 
the new sovereign, A rider was, how~« 
ever, placed upon the aforesaid exception 
that in any controversy as to the exist- 
ence of the right claimed against the new 
lsovereign, the burden of proof lies on the 
claimant to establish that the new sove- 
reign had recognised or acknowledged 
the right in question. The case in hand 
has to be adjudged in the light of these 
basic principles as laid down by the Su- 
preme Court. 


12. The main plank of arguments of 
the learned counsel for the appellant 
was an earlier decision of the Supreme 
Court in Virendra Singh v. State of Uttar 
Pradesh, AIR 1954 SC 447, a case con- 
taining facts to some extent similar to 
the one in hand. In that case, the Rulers 
of the erstwhile States of Charkari and 
Sairola which were independent States 
under the paramountcy of the British 
Crown had made absolute muafi grants 
of land before these States integrated into 
the United States of Vindhya Pradesh 
which subsequently acceded to the Indian 
Dominion. The successor State of Uttar 
Pradesh, in consultation with the Govern- 
ment of India, revoked these grants. It 
was held that there could not be any con- 
fiscation of property, as an ‘act of State’ 
in an area which was being administered 
by the Dominion Government in all res- 
pects as a Chief Commissioner’s Province 
when these properties had become a part 
of the State of Uttar Pradesh by virtue 
of the Provinces and States (Absorption 
of Enclaves) Order, 1950. 


13. The decision of the Supreme Court 
in Virendra Singh’s case (AIR 1954 SC 
447) (supra) came for re-consideration ir: 
State of Gujarat v. Vora Fiddali Badrud- 
din Mithibarwala, AIR 1964 SC 1043. The 
historic decision contains an examination 
of every possible aspect of the matter by 
seven Hon’ble Judges of the Supreme 
Court. It is not necessary to dilate at 
length on the various views expressed 
by their Lordships but it would suffice 
to say that the majority opinion laid 
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down, in more than clear terms that the 
conclusion reached in Virendra Singh’s 
case (supra) in respect of the effect and 
continuity of an ‘act of State’ is mot cor- 
rect. Of course, three Hon’ble Judges dis- 
sented from this view. Apart from other 
matters, the observations made in an 
earlier decision of -the Privy Council 
were approved these being 

“When a territory is acquired by a so- 
vereign State for the first time that is 
an ‘act of State’. It matters not how the 
acquisition has been brought about. It 
may be by conquest, it may be by ces~ 
sion following on ‘treety, it may be by 
occupation of territory hitherto unoccu- 
pied by a recognised Ruler. In all cases 
the result is the same. Any inhabitant of 
the territory can make good in the Muni~ 
cipal Courts established by the new 
sovereign only such rights as that sove~ 
reign has through his officers, recognis~ 
ed. Such rights as he had under the rule 
of predecessors avail him nothing. Nay 
more, even if in a treaty of cession it is 
stipulated that certain inhabitant could 
enjoy certain rights, that does not give 
a title to those inhabitants to enforce 
these stipulations in the Municipal 
Courts. The right to enforce remains 
only with the high contracting parties.” 
These principles, when applied to the 
facts of the present case, leave no room 
for further debate on the point that any 
rights which the appellant may have ac- 
quired under the grart, by virtue of the 
letter of the Maharaja could subsist only 
if the same had ‘been recognised by the 
subsequent sovereigns, i.e., Pepsu or the 
Punjab State which was never done. 

14. Mr. Bedi tried to catch at straws 
by reference to certain observations in 
Madhay Rao Jivaji Rao Scindia v. Union 
of India, AIR 1971 SC 530. The case per- 
tains to the order passed by the Govern- 
ment in respect of Rulers of former 
Indian States directing that with effect 
from the date of the order the Rulers of 
those States ceased to be recognised as 
such. The result of this order was the 
forthwith stoppage of privy purses re- 
ceived by the Rulers and the discontinu- 
ance of their personal privileges. The 
facts and the points for consideration in 
this case have no parallel with those in 
the present Case. The dispute in the said 
case was between tha Rulers of the 
States and the Goverrment in regard to 
their claim for privy purses and personal 
privileges, Mr. Bedi, however, read a 
passage of this judgment of the Supreme 
Court with a view to contend that there 
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Was some departure from the rule laid 
Gown in Vora Fiddali’s case (AIR 1964 
SC 1043) (supra). A reading of the pas- 
sage itself, however, negatives the con- 
tention. In para 129 of the judgment the 
rule laid down in that case was reiterat- 
ed to the effect that the terms of the 
agreements and the obligations flowing 
from such agreements may not be en- 
forced in the Municipal Courts unless the 
rights and obligations are recognised and 
accepted. Mr. Bedi has, however, relied 
upon a further observation that there 
can be no ‘act of State’ against its own 
citizen by the State. This observation 
was, however, made in its own context 
and cannot be read by dissenting the 
same from the ratio. In fact, at the end 
of this very para, it was observed that 
an ‘act of State’ vanishes when the new 
sovereign recognises either expressly or 
by implication the rights flowing from 
the reform and while holding so, Vora 
Fiddali’s case (supra) was specifically re- 
affirmed. It cannot, therefore, be said 
that there has been any departure from 
the rule in that case. 

15. In the result, the appellant having 
failed to prove that the grant in his fav- 
our has been recognised by the successor 
Governments, he cannot claim any bene- 
fit under the said grant in the Municipal 
Courts. The same result would flow in 
the connected case also, of which the 
facts are absolutely akin. Regular Second 
Appeals Nos. 1457 and 1458 of 1963 are 
accordingly dismissed, but with no order 
as to costs. 


BHOPINDER SINGH DHILLON, J.:— 
I agree, 
Appeals dismissed. 
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Hindu Succession Act (1956), S. 14 (1) 
and (2) — Property of female — Pro- 
perty vesting in female for first time un- 
der gift deed conferring restricted estate 
— Section 14 (2) applies and she does not 
become full owner thereof. 

It is clear from the language of S. 14 
(2) that a restricted estate created by 
will, gift, decree, award or any other 
instrument, prior to the commencement 
of the Act shall not be enlarged into 
full ownership under sub-s. (1) and that 
a restricted estate can be created in 
favour of a female even after coming 
into force of the Act. A careful perusal 
of sub-ss. (1) and (2) shows that sub- 
sec, (2) is in the nature of a proviso to 
sub-s, (1). If a case falls within the pro- 
visions of sub-s. (2), then sub-s. (1) will 
not apply. It is to be determined in what 
circumstances sub-s. (2) will apply. A 
plain reading of the sub-section shows 
that its provisions are attracted if two 
things exist, namely, (i) that right of the 
female to the property is created by an 
instrument in writing and (ii) that it con- 
tains such terms as create restricted 
estate. If any of the above ingredients is 
missing from the instrument, then sub- 
s. (2) will not apply. (Para 5) 


From a reading of the section as a 
whole, it is clear that if a female ac- 
quires the property for the first time by 
means of a gift, will, award, decree of 
any other document, or an order of a 
Court which prescribes a limited estate 
in such property, then sub-s. (2) will 
apply and she would get restricted estate 
in the property. No distinction in females 
is spelt out from S. 14. No doubt it is 
true that in sub-s. (1) words ‘devise’ and 
‘gift?’ have been used, but these words 
are to be taken in the context in which 
these were taken under Hindu Law, prior 
to coming into force of the Act. The po- 
sition before coming into force of the Act 
was that if the property was given by a 
deed of gift or a will, the Court was en- 
titled to assume that the donor intended 
the donee to take a limited estate only 
unless the contrary appeared from the 
document itself. The basis of the afore- 
Said rule was that a female, as a_ rule, 
took a limited estate only in the pro- 
perty inherited by her from male rela- 
tions and consequently it was presumed 
that the donor/testator made the gift 
with that fact present to his mind. 

(Para 9) 

Held in the case in question the donee 
who was the wife of the testator had no 
right in the disputed property during the 
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lifetime of the testator. Her rights have 
been created by virtue of the will which 
specifically mentions that the donee shall 
have the property for her lifetime; that 
she would maintain herself and bring up 
the daughters with the income of the 
property and that she would not be com- 
petent to transfer any property. The in- 
tention of the testator is very clear from 
the aforesaid words, that a restricted 
estate had been created by him in fav- 
our of the donee. In the aforesaid cir- 
cumstances, the provisions of sub~s, (1) 
do not apply and the estate conferred on 
her will not be enlarged. On the other 
hand, the case is fully covered by sub- 
sec. (2) of S. 14 of the Act. The estate 
given to her was a restricted estate and 
she would hold it as such throughout her 
lifetime. Case law discussed. (Para 7) 


Cases Referred: Chronological Paras 

AIR 1977 Punj & Har 17: 78 Pun LR 785 

6, 15, 16 

AIR, 1975 Punj & Har 45:ILR (1976) 1 

Punj & Har 394 4, 8, 10 
AIR 1973 Punj 329: 74 Pun LR 971 


8, 10 
AIR 1970 SC 1963 6, 16 
AIR 1966 SC 1879 5 
AIR 1966 Punj 329:68 Pun LR 382 

8, 10 
AIR 1964 Mad 387 15 


H. L. Sibal, Sr. Advocate, H. L. Sarin, 
Sr. Advocate, S/Shri A. K. Jaiswal, Ra- 
jindera Jain and Vinod Kataria with him, 
for Appellant; M. L. Sethi, Sr. Advocate, 
S/Shri C. M. Chopra and N. C. Jain with 
him, for Respondents. 

R. N. MITTAL, J:— Smt. Jaswant 
Kaur, defendant, has filed this second 
appeal against the judgment and decree 
of the Additional District Judge, Farid- 
kot, dated Dec. 4, 1963, by which he af- 
firmed the judgment and decree of the 
trial Court passed in favour of Major 
Harpal Singh, plaintiff. 


2. Briefly the facts of the case are 


that Gurnam Singh, deceased, was the 
owner of the property in dispute and 


other properties. He executed a will in 
respect of his entire property on June 
5, 1938 and bequeathed half of his land- 
ed property and some houses in favour 
of Major Harpal Singh, his younger bro- 
ther and the remaining moveable and 


immoveable property in favour of Smt. 
Jaswant Kaur, subject to the condition 


that she would utilise the income of the 
property during her lifetime for the pur- 
pose of maintaining herself and her two 
daughters, and after her death, that 
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would revert to the plaintiff. Gurnam 
Singh got the aforesaid will registered 
on June 6, 1938, at Kasauli. He died on 
June 8, 1938, leaving behind Smt. Jas- 
want Kaur widow two minor daughters, , 
an] Major Harpal Singh, brother, 


3. Smt. Jaswant Kaur executed five 
instruments regarding the property in 
dispute, namely, three gift deeds, Exhi- 
bits P-22, P-23 and P-24 in favour of her 
two daughters, one sale deed, Exhibit 
P-25, in favour of defendant No. 4 and 
one mortgage deed, Exhibit P-26 in 
favour of defendants 5 and 6. Major 
Harpal Singh, plaintiff, instituted a suit 
for declaration to the effect that all the 
alienations effected by Smt. Jaswant 
Kaur, were illegal and in excess of the 
rights conferred upon her by the wiil 
and consequently these are not binding 
on the plaintiff. He also made a prayer 
for grant of mandatory injunction re- 
straining the said defendant from mak- 
ing further alienations of the property in 
her possession, The suit was contested 
by Smt. Jaswant Kaur, defendant, inter 
alia, on the ground that by virtue of 
Hindu Succession Acc, 1956 (hereinafter 
referred to as the Act), the estate con- 
ferred on her was erlarged and she be- 
came full owner of the property. The 
trial Court held that she did not become 
owner by virtue of the provisions of the 
Act. Consequently it decreed the suit of 
the plaintiff, Smt. Jaswant Kaur, defen- 
dant, went up in appeal before the Addi- 
tional District Judge, Faridkot, who 
affirmed the judgment and decree of the 
trial Court and dismissed the same, She 
has come up in second appeal to this © 
Court. 


4 The appeal came 
before A. D. Koshal, J. A contention 
was raised on behalf of the appellant 
that the widow had a pre-existing right 
in the property of her husband whose 
will granting her a restricted estate, fell 
within the ambit of sub-s. (1) of S. 14 of 
the Act. In support of the contention, 
the learned counsel placed reliance on a 
Division Bench judgment of this Court 
in Nand Singh v. Nachhattar Singh, ILR 
(1976) 1 Punj & Har 394: (AIR 1975 
Punj & Har 45). Mr. Sethi, counsel for 
the respondent, challenged the aforesaid 
contention of the appellant. The learned 
Judge observed that the question raised 
was one of difficulty and importance 
which required to be determined by a 
Full Bench as Nand Singh’s case was 
disposed of by a Division Bench of this 


up for hearing 
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Court. That is how this case has been 
placed before us for decision. 


5. The sole question that requires de- 
termination is whether the case of the 
appellant is governed by sub-s, (1) or 
sub-s, (2) of S. 14 of the Act. For deter- 
mining this question, it will be neces- 
sary to refer to some portions of the 
will dated June 5, 1938, executed by 
Gurnam Singh deceased. He has written 
in the will that after his death, his real 
brother, Harpal Singh, would become 
owner of half share of his agricultural 
property in various villages along with 
scme of the residential properties, as de- 
tailed in the will. The remaining share 
of his agricultural and residential pro- 
perty, together with other moveable and 
immoveable property, viz., goods, cash 
and ornaments, were given by him to 
Smt. Jaswant Kaur, his wife, for her 
lifetime. He specifically restricted the 
estate given to his wife for her lifetime 
and expressly provided that she would 
not be competent to transfer any pro- 
perty. The relevant conditions on which 
the property was given by him to his 
Wife are in the following terms:— 


“The remaining share of my agricul- 
tural and residential property, together 
With my other moveable and immoveable 
property, viz., goods, cash and orna- 
ments, shall be owned and possessed by 
Mst. Jaswant Kaur, my wife, for her 
lifetime, with its income she shall bring 
up the above-mentioned daughters and 
maintain herself. When the daughters 
become of marriageable age, she herself 
shall perform their marriages according 
to custom. She shall not be competent to 
transfer any property. After the death of 
Mst. Jaswant Kaur, my wife, Harpal 
Singh shall become the exclusive owner 
of the entire agricultural and residential 
property together with other effects, 
etc.” 


In order to determine the controversy it 
will also be necessary to reproduce S. 14 
of the Act which is as follows:— 

“14 (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of this Act, 
shall be held by her ag full owner there- 
of and not as a limited owner. 

Explanation:— In this sub-section 
‘property’ includes both moveable and 
immoveable property acquired by a fe- 
male Hindu by inheritance or device, or 
at a partition, or in lieu of maintenance 
or arrears of maintenance, or by gift 
from any person, whether a relative or 
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not, before, at or after her marriage, or 
by her own skill or exertion, or by pre- 
scription or in any other manner whatso- 
ever, and also any such property held by 


her as stridhana immediately before the 
commencement of this Act. 
(2) Nothing contained in = sub-s. (1) 


shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order of 
a civil Court or under an award where 
the terms of the gift, will or other instru- 
ment or the decree, order or award pre- 
scribe a restricted estate in such pro- 
perty.” * 


For the purpose of interpreting the sec- 
tion, it will be advantageous to refer to 
the rights of females in the properties 
acquired by them in various ways be- 
fore coming into force of the Act. Nor- 
mally the property inherited by a female 
before the Act used to be her limited 
estate. In case she got the property by 
gift/will, the Court was entitled to as- 
sume that the donor/testator intended 
the donee/legatee to take limited estate 
unless it was clear from the document 
that the donor/testator wished otherwise. 
A plain reading of sub-s. (1) shows that 
a female in possession of any property as 
limited owner, whether acquired before 
or after the commencement of the Act, 
became full owner thereof by virtue of 
the said sub-section. The explanation 
appended to the sub-section gives various 
modes by which a female can acquire 
limited estate in property. The matter 
has been very clearly enunciated by the 
Supreme Court in Eramma v. Veerupana, 
ATR 1966 SC 1879. The relevant obser- 
vations are as follows:— 


“The property possessed by a female 
Hindu, as contemplated in the section, is 
clearly property to which she has ac- 
quired some kind of title whether be- 
fore or after the commencement of the 
Act. It may be noticed that the explana- 
tion to 5. 14 (1) sets out the various 
modes of acquisition of the property by 
a female Hindu and indicates that the 
section applies only to property to which 
the female Hindu has acquired some 
kind of title, however restricted the na- 
ture of her interest may be. The words 
‘as full owner thereof and not as a limit- 
ed owner’ as given in the last portion of 
sub-s. (1) of S. 14 clearly suggest that 
the. legislature intended that the limited 
ownership of a Hindu female should be 
changed into full ownership. In other 
words, S. 14 (1) of the Act contemplates 
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that a Hindu female who, in the absence 
of this provision, would have been limit- 
ed owner of the property, will now be- 
come full owner of the same by virtue 
of this section. The object of the section 
is to extinguish the estate called ‘limit- 
ed estate’ or ‘widow’s estate’ in Hindu 
Law and to make a Hindu woman, who 
under the old law would have been only 
a limited owner, a full owner of the pro- 
perty with all powers of disposition and 
to make the estate heritable by her own 
heirs and not revertible to the heirs of 
the last male holder. The Explanation 
to sub-s. (1) of S. 14 defines the word 
‘property’ as including “both movable and 
immovable property acquired by a fe- 
male Hindu by inheritance or devise... 


to acquisition of property. Though the 
Explanation has not given any exhaus- 
tive connotation of the word ‘property’ 
but the word ‘acquired’ used in the Ex- 
planation and also in sub-sec. (2) of Sec- 
tion 14 clearly indicates that the object 
of the section is to make a Hindu female 
a full owner of the property which she 
has already acquired or which she ac- 
quires after the commencement of the 
Act. It does not in any way confer a 
title on the female Hindu where she did 
not in fact possess any vestige of title.” 
Now I shall advert to sub-s. (2) of S. 14. 
It says that if the property has been ac- 
quired by a female by a gift or under a 
will or any other instrument, or under 
a decree or order of a civil Court, or un- 
der an award, where the terms of the gift, 
will or other document or decree, order 
or award prescribe a restricted estate, 
her rights in the property shall remain 
restricted and sub-s. (1) shall not make 
her full owner of the property. It ap- 
pears from the language of the sub-sec+ 
tion that a restricted estate created by 
will, gift, decree, award or any other 
instrument, prior to the commencement 
of the Act shall not be enlarged into full 
ownership under sub-s. (1) and that a 
restricted estate can be created in favour 
of a female even after coming into force 
of the Act. A careful perusal of sub-sec- 
tions (1) and (2) shows that sub-s. (2) is 
in the nature of a proviso to sub-s, (1). 
If a case falls within the provisions of 
sub-s. (2), then sub-s. (1) will not apply. 
It is to be determined now in what cir- 
cumstances sub-s. (2) will apply. A plain 
reading of the sub-section shows that its 
provisions are attracted if two things 
exist, namely, (i) that right of the fe- 


male to the property is created by an 


instrument in writing and (ii) that it con- 
tains such terms as create restricted 
estate. If any of the above ingredients is 
missing from the instrument, then sub- 
sec, (2) will not appivy. 


6. In order to decide whether a case 
falls under sub-s. (1) or sub-s. (2), the 
facts of each case have to be taken into 
consideration. In this regard I may refer 
to observations of the Supreme Court in 
Badri Parshad v. Sm. Kanso Devi, AIR- 
1970 SC 1963, which supports the above 
view. It was held in that case that while 
determining whether a particular case is 
governed by sub-s. (1) or sub-s. (2) of 
S. 14, the section has to be read as a 
whole and it would depend on the facts 
of each case to come to the conclusion as 
to by which section it is governed. It 
is further observed that sub-s. (2) is 
more in the nature of a proviSo or an 
exception to sub-s. (1) and it comes into 
operation only if acquisition is by any 
of the methods indicated therein and 
made for the first time without there 
being any pre-exising right by the fe- 
male Hindu who is in possession of the 
property. In Sampuran Singh (deceased) 
v. Labh Singh, (1976) 78 Pun LR 785: 
(AIR 1977 Punj & Har 17), following the 
aforesaid view, this Court observed as 
under: — 


“Section 14 (1) provides that any pro- 
perty possessed by a female Hindu, 
whether acquired before or after the 
commencement of this Act, shail be held 
by her as full owner thereof and not as 
a limited owner. The Explanation to 
S. 14 (1) provides that property for the 
purpose of S. 14 (1) includes property ac- 
quired by a female Hindu by inheritance 
or device, or at a partition, or in lieu of 
maintenance or arrears of maintenance, 
or by gift from any person, whether a 
relative or not, before, or by purchase or 
by prescription, or in any other manner 
whatsoever, and also any such property 
held by her ag Stridhana. Section 14 (2), 
which is in the nature of an exception to 
sub-s, (1) shall apply to any property 
acquired’ by way of gift or under a will 
or any other instrument or under a de- 
cree or order of a civil Court or under 
an award where the terms of the gift, 
will or other instrument or the decree, 
order or award prescribe a restricted 
estate in such property.” 


7. In the present case, an extract from 
the will has been reproduced above and 
the important words which are pointer 
to the fact that the property has been 
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given by Gurnam Singh to Smt. Jas- 
want Kaur as a limited estate, have been 
underlined. It cannot be disputed that 
during the lifetime of Gurnam Singh, 
Smt. Jaswant Kaur had no right in the 











Kaur shall have the property for her life- 
ime; that she would maintain herself 
and bring up the daughters with the in- 
come of the property and that she would 


perty. The intention of the testator is 
very clear from the aforesaid words, that 
a restricted estate had been created by 
him in favour of Smt. Jaswant Kaur. In 
ithe aforesaid circumstances, the provi- 
sions of sub-s. (1) do not apply and the 
. estate conferred on Smt. Jaswant Kaur 
‘will not be enlarged. On the other hand, 
the case is fully covered by sub-s. (2) of 
S. 14 of the Act. The estate given to 
Smt. Jaswant Kaur was a restricted estate 
and she would hold it as such throughout 
‘her lifetime. 


8. It is contended by Mr. H. L. Sibal, 
learned counsel for the appellant, that 
the present case is covered by sub-s. (1) 
and not sub-s. (2). He argues that if a 
property is given by gift or will to a 
female who is not a stranger to the family 
and is entitled either to inherit that pro- 
perty or to maintenance from donor/testa- 
tor, then sub-s. (1) will be applicable. He 
vehemently contends that otherwise the 
purpose of sub-s. (1) is wholly frustrated. 
In support of his contention, he has 
mainly placed reliance on Ude Chand v. 
. Mst. Rajo, (1966) 68 Pun LR 382: (AIR 
1966 Punj 329); Ram Sarup v. Shrimati 
Toti, (1972) 74 Pun LR 971: (AIR 1973 
Punj 329) and Nand Singh v. Nachhatar 
Singh, ILR (1976) 1 Punj & Har 394: 
(AIR 1975 Punj & Har 45). 


9. I have given a thoughtful considera- 
tion to the argument of the learned coun- 
sel for the appellant, but am unable to 
subscribe to the aforesaid view. From a 
reading of the section as a whole, it is 
clear that if a female acquires the pro- 
perty for the first time by means of a 
gift, will, award, decree or any other 
document, or an order of a Court which 
prescribes a limited estate in such pro- 
perty, then sub-s. (2) will apply and she 
would get restricted estate in the pro- 
perty. No distinction in females is spelt 
out from S. 14 as is sought to be created 
by the counsel. The learned counsel for 
the appellant laid great emphasis on the 


ot be competent to transfer any pro-. 
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words ‘devise’ and ‘gift’ as mentioned in 
explanation to sub-s. (1). According to 
him, the aforesaid words had not been 


used in the explanation by the legisle-| , 


ture without any purpose. No doubt it 
is true that in sub-s. (1) words ‘devise’ 
and ‘gift’ have been used, but these worcs 
are to be taken in the context in which 
these were taken under Hindu Law, prior 
to coming into force of the Act. The 
position before coming into force of the 
Act was that if the property was given 
by a deed of gift or a will, the Court was 
entitled to assume that the donor intenc- 
ed the donee to take a limited estate only 
unless the contrary appeared from thel 
document itself. The basis of the afore- 
said rule was that a female, as a rule! 
took a limited estate only in the property 
inherited by her from male relations and 
consequently it was presumed that the 
donor/testator made the gift with that fact 
present to his mind. (See Cl. (2) of para- 
graph 401 of Hindu Law by Mulla, 13th 
Edition). In case the gift or will was 
made in the aforesaid circumstances, sub- 
s. (1) enlarged the estate of a female. 
But if only a limited estate was given to 
a female in express words by a gift deed 
or a will, she did not become full owner 
of the property. In these circumstances, 
it is sub-s. (2) which is applicable and not 
sub-s, (1). 


10. The facts of all the cases referred 
to by the learned counsel for the appel- 
lant are different, and the observations 
in those cases are to be read in the con- 
text of the facts. In Ude Chand’s case 
(AIR 1966 Punj 329) (supra), on the death 
of last male holder, the property was 
mutated in favour of his widow. Subse- 
quently the collaterals of her deceased 
husband filed a suit for possession on the 
ground that she had contracted Karewa 
marriage and had forfeited her rights in 
the property. She resisted the suit and 
denied the allegation of Karewa. During 
the pendency of the suit, a compromise 
was effected between the parties where- 
by the widow was allowed to continue 
in possession of a part of the lang till her 
lifetime and after her death, that pro- 
perty had to go to the collaterals, It was 
observed by P. C. Pandit, J., speaking for 


a Division Bench, that the case was cover- . 


ed by sub-s. (1) of S. 14 and not by sub- 
s (2) as the widow had acquired the 
widow’s estate after the death of her hus- 
band. In Ram Sarup’s case (AIR 1973 
Punj 329) on the death of last male hol- 
der, the property was inherited by his 
mother. The mutation of the land was, 
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however, attested by the revenue autno- 
‘rities in favour of the -reversioners of ihe 
last male holder. The mother instituied 
a suit for declaration that she was- in ms- 
session of the property with life interest 
therein, which was decreed prior to 
coming into force of the Act. She, after 
coming into force of the Hindu Succession 
Act, made certain alienations which ware 
challenged by the reversioners. It was 
held by this Court that the mother had 
become full owner of the property by 
virtue of the provisions of S. 14 (1) read 
with the explanation. The facts of Nend 
Singh’s case (AIR 1975 Punj 45) (supra), 
may be given slightly in detail, which are 
as follows. 


11. Ishar Singh, who was governed by 
Customary Law, was owner of the pzo- 
perty in dispute. He died in 1942 leaving 
behind Smt. Har Kaur, his widow end 
Nand Singh, son (stepson of Smt. Har 
Kaur). The mutation of the land was at- 
tested in Har Kaur’s favour. Nand Sirgh 
brought a suit against Smt. Har Kaur for 
possession of the entire! land left by ^is 
father on the ground that he was entit_ed 
to the same. During the ‘pendency of he 
suit, a compromise was effected between 
the parties in June 1945, by which Smt. 
Har Kaur retained 2/8rd land under a 
settlement that she would remain in its 
possession during her lifetime and would 
not alienate the same without consideza- 
tion and legal necessity. The remaining 
1/38rd land was given by her to Nand 
Singh. After coming into force of he 
Act, she alienated the property in disptte, 
which was challenged by Nand Sinzh. 
The matter came up in a letters patent 
appeal before P. C. Pandit, J., and my- 
self. It was held by us that when che 
last male holder died and the compromise 
was effected, the parties were yoverred 
by the Customary Law under which he 
widow had a right of maintenance end 
the same was a charge on the husband’s 
estate. It was only by virtue of S. 4 (1) 
(a) of the Act that the Customary Law 
ceased to have effect. The widow had, 
therefore, pre-existing right in her has- 
band’s property. It was further held that 
she was in possession of the property in 
lieu of maintenance when the Act came 
into force and as such by virtue of S. 14 
(1), she had become full owner. It is 
also noteworthy that Smi. Har Kaur kad 
been given a right to alienate propecty 
for legal necessity. In the present case 
no such right was conferred on the ap- 


pellant, ; 


A. I.R. 


12. From the perusal of the facts of 
the aforesaid cases, it is evident that 
the female in all the cases had a pre- 
existing right in the property. In none 
of the above mentioned case, the property 
was vested for the first time in females 
by ‘virtue of any document conferring 
restricted estate. In hese circumstances, 
the learned counsel for the appellant 
cannot derive any benefit from the ob- 
servations in the said cases, 


13. For the reasons recorded above, 
the appeal fails and the same is dismis- 
sed. In the circumstances of the case, 
the parties are, however, left to bear 
their own costs. 


KULWANT SINGH TIWANA, J. :— 14. 
I agree. 


©. CHINNAPPA REDDY, J.:— 15. I 


agree with the conclusion of my brother ' 


Rajinder Nath Mittal, J. that the appeal 
should be dismissed. I only wish to em- 
phasise what I had said earlier in Sam- 
puran Singh v. Labh Singh, (1976) 78 Pun 
LR 785: (AIR 1977 Punj & Har 17) that 
S. 14 of the Hindu Succession Act. is not 
intended to interfere with the freedom to 
give, the freedom to bequeath and the 
freedom to contract. A donor is not 
barred by S. 14 from giving a restricted 
estate in property to a woman. It is not 
pretended that he may not give a re- 
stricted estate in property to a man. So 
too a propositus may bequeath a restrict- 
ed estate in property to a woman. Nor 
is there any bar to a woman entering into 
a contract with someone for good consi- 
deration restricting her estate in property 
possessed by her. In Sampuran Singh 
v. Labh Singh, I had said, 


“The clear object of S. 14 (2) as was 
pointed out in Rangaswamj Naicker v. 
Chinnammal, AIR 1964 Mad 387, was not 
to interfere with contracts’ grants or de- 
cree etc. by virtue of which woman’s 
right was restricted though the disability 
on woman imposed by law was removed 
by S. 14 (1). If a donor expressly gave a 
life interest In some property to a Hindu 
female, if was not to be enlarged, inte 
an absolute estate. If similarly a Hindu 
female entered into a contract restricting 
the nature of her ovm imterest in pro- 
perty to that of a life interest, it was not 
to stand enlarged by S. 14 (f) of the Act. 
The freedom of the donor to give such 
interest as he pleased and the freedom of 
contraciing parties to create such interest 
as they agreed upon was not meant fo be 
encroached upon by S. 14 1), That is 
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the effect of S. 14 (2). ‘If as a result of 
some agreement between the parties, a 
Hindu female is left with some interest 
‘which she already has in the property, 
namely, a Hindu widow’s estate that 
would stand enlarged into an absolute 
estate under S. 14 (1) of the Act, Sec- 
tion 14 (2) would not be applicable to such 
case. On the other hand, if a Hindu 
female expressly enters into a contract 
restricting the interest already possessed 
by her, the interest so restricted of her 
own volition or agreement would not get 
enlarged as a result of S. 14 (1). In such 
a case S. 14 (2) alone would be ap- 
plicable.” 


16. In regard to Nand Singh’s case 
(AIR 1975 Punj 45) I had said, 


“In that case, a Hindu widow entered 
into a compromise under which she was 
allotted a two-third share in her hus- 
band’s properties upon her agreeing that 
she would remain in possession during 
her lifetime but would not alienate the 
same without consideration and for legal 
necessity. The question arose, whether 
the interest which she got in the two- 
third share of the property left by her 
husbard stood enlarged into an absolute 
estate. Relying upon the decision of the 
Supreme Court in Badri Parshad’s case 
(supra}, a Division Bench of the High 
Court held that the widow’s interest in 
the property stood enlarged into an ab- 
solute estate. If the view of the learned 
Judges was that the widow already had 
the identical interest in the property, 
which was recognised by the compromise, 
and, therefore, it stood enlarged under 
S. 14 (1) of the Hindu Succession Act. I 
have nothing more to say. If, on the 
other hand, the learned Judges meant to 
lay down that widow who enters into an 
agreement expressly restricting her inte- 
rest in certain property must take ad- 
vantage of S. 14 (1) and claim an ab- 
solute interest in the property, I venture 
to express my doubts about it. Earlier, 
I have pointed out that the effect of S. 14 
(2) is not to restrict either the freedom 
of the donor to donate or the freedom of 
the widow to contract.” 

My brother Rajinder Nath Mittal, J., has 
explained the decision in Nand Singh’s 
case. I do not wish to add anything more. 


Appeal dismissed. 
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Kewal Krishan Puri and another, Peti- 
tioners v. The State of Punjab and others, 
Respondents, 


i Civil Writ No. 5697 of 1975, D/- 28-1- 
977. 

(A) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Punjab 
Agricultural Produce Markets (General) 
Rules, R. 29 — Levy of market fees for 
development of notified market area — 
Power of committee. 


It it not correct to say that the area for 
the development of which the funds re- 
alised by the Committee by imposing fee 
in exercise of its powers under 5S, 23 
read with R. 29 has to be limited to 
principal market yard or sub-market yard; 
rather the Committee has jurisdiction ` 
over the entire notified market area and 
it is for the development of that area 


that the Committee is entitled to incur 
expenditure, (Para 10) 


(B) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), Ss. 26, Cls. (v), (x), 
(xi), (xiv), (xvii) and 28, Cis. (viii), (xi), 
(xiii) (xvii) — Constitutionality — Sub- 
ject-matter of legislation falls within 
Entry 28 and not Entries 14 and 18 of 
List I, Sch. 7 to the Constitution — 
(Constitution of India, Sch. 7, List Il, 
Entries 14, 18 and 28.) 

As the amounts realised by the Com- 
mittee can be spent for the develop- 
ment of the notified market area also, 
the validity of S. 26, Cl. (v) cannot be 
challenged on that ground, 

(Para 11) 

The broad object of the Act is only to 
protect the producers of agricultural pro- 
duce from being exploited by middleman 
and profiteers and to enable them to 
secure a fair return of their produce. 
Clauses (x), (xiii) and (xiv) would help 
the growers to make inprovements in the 
production of agricultural produce with 
the result that their agricultural produze 
would find a better market resulting in 
getting them high price for their agri- 
cultural produce. The impugned pro- 
Visions fall within the purview of Entry 28 
and cannot be struck down on the ground 
that it was not within the legislative 
competency to have enacted these provi- 
(Para 13) 
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For the same reasons Cls. (xi) and (xiii) 
of S.28 cannot be struck down as being 
beyond the legislative competence under 
Sch, 7, List 1I, Entry 28. 

(Para 14) 

The construction and repair of approach 
roads, culverts, bridges and other such pur- 
poses isan expenditure that has to bein- 
curred by the Committee in order to find 
a better market and to ensure the sale 
of the produce by the growers. If the ap- 
proach roads, culverts or bridges are in 
such a bad shape that they would become 
hindrance in the mobility of the produce 
from one part of the notified market area 
to the principal market yard, 
worst sufferer would be the grower for 
whose benefit the Act has been enacted. 
For better marketing of the produce, the 
purpose enumerated in the later part of 
Cl. (viii) on which expenditure can be in- 
curred is most essential and such a pro- 
vision has validly been made under S. 28 
of the Act. (Para 15) 


The contention that the Committee or 
the Board had no authority to incur ex- 
penditure on any purpose calculated to 
promote the national or public interest 
and that such a provision in S. 26 or S. 28 
could not be incorporated by the State 
Legislature as it was not within its com- 
petency to do so under Entry 28 is only 
of academic importance as it hag neither 
been alleged in the petition nor proved 
that after the enhancement of the fee, any 
amount has been spent by the Committee 
or the Board on some purpose calculated 
to promote the national or public interest. 

(Para 24) 

(C) Punjab Agricultural Produce Mar- 
kets Act (23 of 1961), S. 23 — Fee levied 
under S. 23 is not a tax in the garb of a 
fee but a fee in its true sense because the 
amounts collected go to the market Com- 
mittee fund constituted under S. 27 and 
that fund has to be utilised for pur- 
poses mentioned in S. 28. AIR 1976 Punj 
& Har 1, Foll. (Constitution of India, 
Art. 265.) (Para 18) 


The contention that the increase in the 
fee effected by the impugned notification 
cannot be justified and the fee has þe- 
Come so excessive or exorbitant so as to 
change its character from fee to tax is 
not correct. (Para 19) 

The specific averments made by the 
respondents in the reply affidavit make 


it clear that to carry out the purposes of. 


the Act it had become necessary to en- 
hance the rate of the market fee and such 
an enhancement stands fully justified. 


Kewal Krishan v. State (FB) (P. C. Jain J.) 


then the. 


A. }. R. 


The petitioners have failed to point out 
any specific item/items which could he 
termed as unauthorised. It is not correct 
to say that as copies of the balance sheets 
had not been given by the respondents, 
an adverse inference should be drawn 
against them and that this fact alone would 
be-sufficient to quash the enhancement in 
the fee. The items on which the ex- 
penditure has been incurred or the im- 
provement schemes which are likely to be 
undertaken and of which there is a likeli- 
hood of imcurring expenditure, clearly 
have a correlation with the object to be 


achieved under the Act. (Para 20) 
Cases Referred: Chronological Paras 
AIR 1976 Punj & Har I 2, 17 


1975 Tax LR 1455=AIR 1975 SC 


846 > 18 
1975 Tax LR 1569=AIR 1975 SC 

1121 18 
1975 Tax LR 2116 = AIR 1975 SC 

2193 18 
1973 Tax LR 581 = AIR 1973 SC 724 17 
AIR 1965 SC 1107 17 
ATR 1962 SC 1406 17 


Bhal Singh Malik with Vinod Kataria, 
for Petitioners; H. L. Sibal, Sr. Advocate 
with S. C. Sibal, S. K. Sharma, G. C. Garg 
and N. K. Sodhi, (for No. 2), J. L. Gupta 
(for No. 3), V. P. Prasher, Addl. Ad- 
vocate-General (Punj) (for No. 1) for 
Respondents, R. L. Batta as Intervener. 


PREM CHAND JAIN, J.—-M/s. Devi 
Dass Gopal Krishan (Pr) Ltd., petitioner 
No. 2, is a private limited company re- 
gistered under the Companies Act and 
petitioner No. 1 is its Director. The peti- 
tioners through this petition filed under 
Arts. 226 and 227 of the Constitution of 
India have called in question the con- 
stitutional legality anc validity of the 
Punjab Agricultural Produce Markets 
(Amendment) Act, 1975 (Punjab Act 
No. 14 of 1975), copy Annexure P-4 to the 
petition, (hereinafter referred to as the 
Amendment Act), the telegraphic instruc- 
tions issued by the Chairman, Punjab 
State Agricultural Marketing Board (copy 
Annexure P-5 to the petition), Ss. 23, 26, 
27 and 28 of the Punjab Agricultural 
Produce Markets Act, 1961 (hereinafter 
referred to as the ‘Act’) and rule 29 of 
the Punjab Agricultural. Produce Markets 
(General) Rules, 1962 (hereinafter referr- 
ed to as the 'Rules’). 


2. The State of Punjab enacted the 
Act in the year 1961. Section 23 of the 
Act authorizes levy of market fee. Under 
this provision a Committee was empower- 
ed to levy fee but a higher statutory limit 
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was prescribed as 50np. for every one 
hundred rupees. Later on, S. 23 had been 
the subject-matter of several amendments. 
By the Punjab Agricultural Produce Mar- 
kets (Amendment) Act, 1969 (Punjab Act 
No. 25 of 1969), copy Annexure P.1, the 
market fee was fixed at Re. 1.00 per one 
hundred rupees. By the Punjab Agri- 
cultural Produce Markets (Amendment) 
Act, 1973 (Punjab Act No. 28 of 1973), 
copy Annexure P.2, the rate of market 
fee was enhanced to Rs. 1.50P. Again, by 
the Punjab Agricultural Produce Markets 
(Amendment) Ordinance, 1974 (Punjab 
Ordinance No. 4 of 1974), which was later 
on converted into Act 13 of 1974, the rate 
of market fee was enhanced to Rs. 2.25 P. 
for every hundred rupees. This action 
for enhancement was challenged in this 
Court successfully and by a Division 
Bench of this Court in M/s. Hanuman 
Dall & General Mills, Hissar v. State of 
Haryana, AIR 1976 Punj. and Har.1, the 
Ordinance and the Amendment Act 13 of 
1974 were struck down. Thereafter by 
the impugned Amendment Act, the 
Market Committees were authorized to 
levy on ad valorem basis fees on the agri- 
cultural produce at the rate not exceeding 
Rs, 2-25P. per one hundred rupees. 
Further, telegraphic instructions were 
issued to all the Market Committees in 
the State of Punjab to start charging fee 
at 2 per cent ad valorem on all items of 
agricultural produce bought or sold by 
licensees with effect from 23rd of Au- 
gust 1975 (copy of the telegraphic in- 
structions is attached with the petition as 
Annexure P. 5). 


3. The petitioners, after tracing the 
' aforesaid history, have alleged in the 


petition that the income from the market 
fee has been converted into a source of 
revenue, that the Market Committee, 
Moga has collected from the petitioners 
alone over Rs. 7 lakhs of rupees in the 
past, that the Market Committee, Moga 
has rendered no service to the petitioners 
in the past ten years, that the Market 
Committee, Moga did not fix any fee nor 
did it convene any meeting and on the 
basis of unauthorized directions from the 
Board has started charging market fee at 
the rate Rs. 2/- per one hundred rupees, 
that there must be correlationship in the 
amount collected as fee and the amount 
spent in rendering services, i.e., there 
must be. an element of quid pro quo be- 
tween the licensees and the Market Com- 
mittee, that the Market Committee have 
surplus funds with the result that the 
Board donated Rs. 1/- crore to medical 
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College, Faridkot, that all the Committees 
have been directed to deposit all their 
amounts in the Government Treasury in 
the year 1974, that the Agricultural Board 
and the Committee had given rupees five 
crores to the Punjab State Co-operative 
Supply and Marketing Federation {known 
as ‘Markfed’) without charging eny in- 
terest and the loan is interest-free, be- 
cause this money was lying surplus with 
the Committees, and that the primary 
object of the Act is to protect the pro- 
ducers from being exploited by middle- 
men, profiteers and to enable them to 


secure a fair return for their pro- 
duce. The petitioners, on the basis 
of the aforesaid facts, have enume- 


rated various legal grounds on the basis 
of which the legality and the constitu- 
tionality of the Amendment Act as well 
as certain other provisions of the Act 
have been challenged. 


4. Separate written statements have 
been filed on behalf of respondent No. 2 
and respondent No. 3. In both these affi- 
davits, besides denying the allegations 
made in the petition, one common preli- 
minary objection has been taken that no 
joint writ petition is maintainable. In 
the affidavit filed by Shri Jagrai Singh 
Gill, Chairman Punjab State Agricultural 
Marketing Board, on behalf of  espon- 
dent No. 2, as earlier observed, the 
material allegations made in the petiticn 
have been controverted and it has been 
specifically averred that even with the in- 
crease in the income of the Market Com- 
mittees resulting from increase in the rate 
of market fee, funds even at the moment 
are not sufficient to finance properly the 
development works in hand for those to 
be taken in hand in the very near future 
and that there is deficit of about Bs. 6 
lakhs. In the affidavit filed by Shri 
Kulbir Singh, Secretary, Market Com- 
mittee, again the allegations made in the 
petition have been controverted and a 
specific allegation has been made that in 
Spite of the increase in the rate of market 
fee, the answering-respondent does not 
have sufficient funds to properly finance 
the development work already under- 
taken or those proposed to be undertaken. 

3. The petitioners have filed replica- 
tion, in which the stand taken in the 
writ petition has been reiterated, 

6. Before I deal with the respective 
contentions of the learned counsel for the 
parties, the provisions of the Act end the 
Rules may be noticed briefly. As stated 
in the preamble, the object of the Act is 
to provide for the better regulation of the 
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purchase, sale, storage and process - of 
agricultural produce and -the establish- 
ment of markets for agricultural produce 
in the State of Punjab. “Market” in 
Section 2 has been defined to mean a 
market established and regulated uncer 
this Act for the notified market area, 
and includes a market proper, a prinzi- 
pal market yard and sub-market yard. 
“Notified Market Area” means an area 
notified under S. 6. “Principal Market 
Yard” and “Sub-Market Yard” mean an 
enclosure, building or locality declared to 
be a Principal Market Yard and sub- 
market yard under S. 7. Section 6 pre- 
scribes the procedure for the declaration 
of a Notified Market Area. Section 7 
gives the procedure for the development 
of market yards. Under Section 11, the 
State Government through a Notification 
establishes a Market Committee for every 
notified market area and specifies its 
headquarters. Section 12 prescribes the 
constitution of Committees. Under S. 13, 
the duties and powers of the Committee 
are prescribed. Under S, 23, procedure 
is prescribed for levying fees by the Com- 
mittee. Section 26 gives purposes for 
which the marketing development funds 
may be expended. Section 27 talks of 
market committee funds, while S. 28 
gives the purposes for which the market 
Committee funds may be expended. Under 
S. 29, power is given to the State to maze 
rules for carrying out the purposes of this 
Act. Under S. 44, power is given to a 
Committee to make bye-laws in respect of 
notified market area subject to any rules 
that may be made by the State Govern- 
ment under Section 43, Mr. Malik, learn- 
ed counsel for the petitioners, raised the 
following two contentions :— 

(1) That Ss. 26 and 28, in general and 
S. 26 (v), (vii), (x), (xi), (xiii), (xiv), (xv) 
and (xvii) and S. 28 (vii), (x), (xi), (xii), 
(xv) and. (xvii), in particular, are void and 
unconstitutional and have been enacted 
in a colourable exercise of power. ‘The 
authorisation of levy and collection of fee 
under S, 23 of the Act for securing these 
unauthorized purposes mentioned above 
is beyond the legislative competency and 
the legislature has transgressed its pow2r 
in enacting the impugned. provisions and 
is outside the field of marketing and fairs 
as enumerated in Entry 28, List II of the 
Seventh Schedule, 

(2) That by securing these purposes no 
service is being done to the buyer includ- 
ing the petitioners. There is a complete 
absence of quid pro quo and the levy is in 
fact a tax in the garb of fee, 
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7. During the course of arguments, 
learned counsel only challenged tha 
following clauses:— 

(a) Section 26, cls. (v), (x), (xi), (xiv) 
and (xvii). 
(b) Section 28, cls. (viii), (xi), (xiii) and 

(xvii). 

8. While developing his arguments it 
was submitted by the learned counsel that 
the money realised through the levy of 
fees could be spent for the development 
of the principal marke? yard and that the 
Committee had no power under the Act 
to incur any expenditure on the develop- 
ment of notified market area. In other 
words, what was sought to be argued by 
Mr, Malik was that the area of operation 
or the activities had to be confined to the 
principal market yard and that the noti- 
fied market area could not be the subject- 
matter of developmen:, 


$A. On the other hand, Mr. Sibal, 
Senior Advocate, learned counsel for the 
respondents, submitted that the provisions 
referred to in the firs: contention of Mr. 
Malik, did not suffer from any vice of 
unconstitutionality and were valid piece 
of legislation. In respect of second conten- 
tion, the learned counsel submitted that 
there are two types of fees which are 
chargeable, viz., license fee as envisaged 
under S, 10 read with S. 13 of the Act and 
the fee which fs levied on agricultural 
produce bought or sald by the licensee, 
According to the leerned counsel, the 
principle of quid pro quo is applicable only 
in respect of the fees which are leviable 
under S. 10 read with S. 13 of the Act, 
while in the case of fee which is levied 
under S. 23 read with R. 29, the only in~ 
gredient necessary to b2 looked at is, whe- 
ther levying of the fee has any correlation 
with the object for which the Act has been 
made. According to the learned counsel, 
under S. 23 read with R. 29, whatever fee 
is being collected is to promote the object 
of the Act. 

9. It was also submitted by Shri Sibal 
that the contention of Shri Malik suffers 
from inherent fallacy when it is being 
argued that the area of operation or the 
activities is to be confined to the principal 
market-yard and that the notified market 
area cannot be the subject-matter of de- 
velopment. Mr. Sibal submitted that if 
this contention is accepted, then the whole 
purpose of the Act would be frustrated. 

10. So far as the last contention of 
Malik is concerned, that the area of ope- 
ration or the activities is to be confined 
to the principal market yard, I have no 
hesitation in holding that this argument 


~ 
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of his is untenable and does not get sup- 
port from any of the provisions of the 
statute. The bare perusal of the relevant 
provisions referred to above, would show 
that a Committee is established for a 
notified market area. The principal 
market yard and one or more sub-market 
yards are established for that notified 
market area. The principal market yard 
is only a small place where the producers 
come and dispose of their produce. If 
there is no development of the notified 
market area, then the development of the 
. principal market yard or sub-market 
yards is of no use. The producers who 
live in villages which form part of the 
notified market area are to be provided 
with facilities which are essential in 
order to achieve the object of the Act. 
If the poor agriculturists are not provid- 
ed proper facilities and a fair return for 
their produce is not secured, then the 
whole purpose of legislation would be 
frustrated and this object certainly can- 
not be achieved by developing only a 
principal market yard or sub-market 
yards. For example, if there are no pro- 
per roads for the purpose of carrying the 
produce from a village forming part of 
the notified market area to the principal 
market yard, then how a producer is to 
be benefited by the expenditure that is 
incurred on the development of the prin- 
cipal market yard or sub-market yards, 
The principal market yard or sub-market 
yard as has been defined, means an en- 
Closure, building or locality declared as 
such under S. 7 and is only a place of 
activity for sale of the produce brought 
by the producer. In this view of the 
‘jmatter, Shri Malik was not justified in 
contending that the area for the develop- 
ment of which the funds realised by the 
Committee by imposing fee in exercise of 
its powers under S. 23 read with R. 29 
has to de limited to principal market yard 
or sub-market yard, rather the Commit- 
tee has jurisdiction over the entire notified 
market area and it is for the develop- 
ment of that area that the Committee is 
entitled to incur expenditure, 

10-A. Now I shall deal with the first 
contention of Shri Malik by which he has 
challenged the constitutionality of cer- 
tain provisions of Ss. 26 and 28 of the 
Act. The following clauses of Ss. 26 and 
28 have been the subject-matter of con- 
froversy :— 

“26. The Marketing Development Fund 
Shall be utilised out of the following pur- 
poses :— 

z ¥ a * 


Kewal Krishan v. State (FB) (P. C. Jain J.) 


. [Prs. 10-12] P. & H. 351 


(v) general improvements in ths mar- 
kets or their respective notified market 


areas; 

(x) propaganda, demonstration and 
publicity in favour of agricultural im- 
provements; — 


(xi) production and betterment of agri- 
cultural produce; 

(xiv) construction of godowns; 

(xvii) with the previous sanction of the 
State Government, any other purpose 
which is calculated to promote the gene- 
ral interests of the Board and the Com- 
mittees or the national or public interest-” 


28. Subject to the provisions of S. 27, 
fhe Market Committee Funds shall be 
expended for the following purposes: 

(viii) providing comforts and facilities 
such as shelter, shade, parking accom- 
modation and water for the persons, 
draught cattle, vehicles and pack animals 
coming or being brought to the market 
or on construction and repair of approach 
roads, culverts, bridges and other such 
purposes; 

(xi) production and betterment. ef agri- 
cultural produce; 

(xiii) imparting education in marketin 
or agriculcure; ` 

(xvii) with the previous sanction of tke 
Board, any other purpose which is cal- 
culated to promote the general interes‘s 
of the Committee or the notified market 
area or with the previous sanction of the 
State Government, any purpose caleu- 
lated to promote the national or public 
interest.” 


11. In respect of Cl. (v) of S. 26 the 
attack levelled by Shri Malik was that 
No expenditure could be incurred jn res- 
pect of the notified market areas as has 
been indicated in the later part of the 
clause. This challenge cannot be sustair- 
ed in view of my finding in the earlier 
part of the judgment that the amounts 
realised by the committee can be spent 
for the development of the notified mar- 
ket area also. 

12. So far as Cis. (x), (xi) and (xiv) 
are concerned, the submission of the 
learned: counsel was that the ‘purposes 
enumerated in the aforesaid clauses fall 
within the scope of Entries 14 and 18 of 
List II of the Seventh Schedule, which 
read as under: 

*(14) Agriculture, including agricultural 
education and research, protection against 
pests and prevention of plant diseases, 

(18) Land, that is to say, rights in or 
over land, land tenures including the re- 
lation of landlord and tenant and tke 
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collection of rents, transfer and alienation 
of agricultural land, land improvement 
and agricultural loans, colonization.” 


13. According to the learned counsel, 
the act falls within Entry 28 of List II of 
Seventh Schedule and that the aforesaid 
provisions of S. 26 could not be the sub- 
ject-matter of legislation under Entry 28 
as the same specifically fell within the 
purview of Entries 14 and 18. I am afraid 
I am unable to agree with this contention 
of the learned counsel. The broad object 
of the legislation like the present one is 
lonly to protect the producers of agricul- 
tural produce from being exploited by 
middlemen and profiteers and to enable 
them to secure a fair return of their pro- 
duce. The Legislation like the present 
one has its root in the attempt on the 
part of the nation to provide a fair deal 
to the growers of crops and also to find a 
market for its sale at proper rates with- 
out reasonable chances of exploitation. If 
this object is kept in view, then the 
clauses of which the constitutionality has 
been challenged, would certainly fall 
within the ambit of Entry 28. Clauses (x), 
(xiii) and (xiv) would help the growers 
to make improvements in the production 
of agricultural produce with the result 
that their agricultural produce would find 
a better market resulting in getting them 
high price for their agricultural produce. 
It may be observed that Shri Malik, 
learned counsel, in support of his conten- 
tion about the unconstitutionality of the 
aforesaid provisions could not cite any 
authority and just relied on the entries. 
As earlier observed, the impugned provi- 
sions fall within the purview of Entry 28 
and cannot be struck down on the ground 
that it was not within the legislative 
Competency to have enacted these provi- 
Sions under Entry 28. 


14. So far as Cls. (xi) and (xiii) of Sec- 
tion 28 are concerned, the contention of 
the learned counsel is liable to be reject- 
ed for the reasons given while repelling 
his contention in respect of clauses exist- 
ing in S. 26. 


15. So far as Cl. (viii) Is concerned, 
the attack levelled by Mr. Malik was that 
no expenditure could be incurred on the 
construction and repair of approach roads 
culverts, bridges and other such purposes. 
I am afraid I am unable to agree with 
the learned counsel. The construction 
and repair of approach roads, culverts 
bridges and other such purposes is an 
essential expenditure that has to be in- 
curred by the Committee in order to find 
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a better market and to ensure the sale 
of the produce by the growers. If the 
approach roads, culverts or bridges are 
in such a bad shape that they would be- 
come hindrance in the mobility of the 
produce from one part of the notified 
market area to the principal market yard, 
then the worst sufferer would be the 
grower for whose benefit the Act has 
been enacted. For better marketing of 
the produce, the purpose enumerated in 
the later part of cl. (viii) on which ex- 
penditure can be incurred is most essen- 
tial and such a provision has validly been 
made under S. 28 of the Act. 

16. The only clause to which reference 
has to be made is Cl. (xvii) and the same 
would be dealt with by me in the later 
part of my judgment. 

17. This brings me to the next conten- 
tion of Mr. Malik that by securing the 
aforesaid purposes no service is being 
done to the buyer including the peti- 
tioners and that there is a complete ab- 
sence of quid pro quo and the levy is in 
fact a tax in the garb of fee. What was 
sought to be argued by Mr. Malik was 
that in order to justify the imposition of 
fee, the element of quid pro quo, i. e., the 
services rendered to payers of the fee by 
the market committees, has to be cor- 
related to the amount of fee collected 
from them. According to Mr. Malik. if 
the costs of the services rendered to the 
payers of the fee are insignificant or the 
services rendered are worth much less 
than the amount charged from them, the 
fee will amount to ‘tax’ and colourable 
exercise of power ta impose tax in the 
garb of fee. by the Legislature, the Mar- 
keting Board and the Market Commit- 
tees. In support of his contention, various 
judicial pronouncements were placed be- 
fore us, but I do not propose to deal with 
those decisions individually as a similar 
question arose before a Division Bench 
of this Court in M/s. Hanuman Dall and 
Genera? Mills, Hissar y. State of Haryana, 
AIR 1976 Punj & Har 1, wherein Tuli, J. 
(as his Lordship then was), speaking for 
the Court, after considering the entire 
case law and the relevant provisions, 
held as under :— 

“In view of these authoritative judg- 
ments, it is futile for the petitioners to 
urge that the fee levied under S. 23 of 
the Act is not a ‘fee’ but a ‘tax’. Shri 
Hira Lal Sibal, the learned Senior Advo- 
cate for the Agricultural Marketing 
Board, Punjab, has also argued that if the 


levy cannot be justified as a fee on the 


basis of correlationship with the services 
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defendant Kala Devi. She has appeared 
in the witness box as D.W. 1. The rele- 
vant portion of her statement in exami- 
nation-in-chief runs as under:— 

“vara adiaa e age wafana A Gor ar 
fx aca HIS cats at wel g sa TX Tat 
fraa I mee arg gavra adt zy” 


On being cross-examined she 
as under:— 


«aa uafar & ease, TAA BIT È 
asa yor ar fe ae at wae at ae g 
gha $ 10-15 fea gas qor ata” 


Even if the statement of D.W. 1 Kala 
Devi is accepted on its face value it does 
not support the plea of waiver as the 
offer according to her was made by her 
to the plaintiff long before the agree- 
ment of sale was executed between her 
and the vendor. Apart from that her 
statement to my mind is clearly an after- 
thought and has no truth in it. Had 
Kala Devi enquired from the plaintiff 
and had the plaintiff not objected to the 
purchase of the property ‘by her, these 
facts would have found place in her 
reply Ex. 13 dated 21-7-70 to the plain- 
tiff’s notice Ex. 12. Omission to mention 
these important facts in reply Ex. 13 
Jeads to a reasonable inference that the 
story about consulting the plaintiff to 
purchase the property and his not ob- 
jecting to it is clearly afterthought and 
concocted. 


stated 


19. The next important witness is 

D. W. 4 Vishan Das. He is the husband of 

the defendant Kala Devi D. W. 1. In his 

, examination-in-chief he deposed as un- 
der: 


“aafaa y adat è age Get at ga 
me Ra HE tana ag g” 

In cross-examination he stated as fol- 
lows:— 

“afer & cafe qer fe gant eat 
qsay ar | AAE à ew sea gaa warfsra 
q ag fe qa cram agi 21 sales, qq- 
qs, Fase = Hey sat $ arate ara gs 
faatae aata Hate A ae ara gs 1” 


It may be stated at once that the testi- 
mony of this witness is no better than 
D.W. 1 Kala Devi. According to the wit- 
ness the plaintiff did not object to the sale 
‘of the property in favour of the vendee 
before the agreement for sale was exe- 
cuted between the vendor and the ven- 
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dee. Not a word has been said by him if 
the plaintiff was consulted after the 
was executed on 
March 22, 1970. Besides that, the plain- 
tiff sent a notice Ex. 8 to D.W. 4 Vishan 
Das on 6-7-1970 claiming preferential 
right to purchase the property in dis- 
pute. But, it is significant to note that 
he in his reply Ex. 11 did not mention 
this important fact viz., that the plaintiff 
had waived his right of pre-emption by 
expressly agreeing that he would have no 
objection if the property was purchased 
by the deftendant-vendee. His testimony 
like that of D.W. 1 Kala Devi is clearly 
afterthought and concocted. 


20. The next important witness is 
D.W. 2 Manna Lal. He is a neighbour and 
he happens to be present at the time 
when the vendor’s father Jankilal settled 
the deal to sell the property to the de- 
fendant vendee. He says that at that 
time the plaintiff Radha Kishan was also 
present. He further says that Radha 
Kishan asked Janki Lal in his presence 
to sell the property in dispute to him 
(Radha Kishan) for Rs. 12,000, but Janki 
Lal replied that he was prepared to sell 
the property to him if he paid Rs. 18,601. 
The witness then says that thereafter he 
left for his house and no agreement to 
sell was executed before him. On being 
cross-examined he showed his inability 
to mention the date or month when the 
aforesaid talk took place between Radha 
Kishan and Jankilal. He however, stated 
that the said talk took place in the year 
1970 at 10-30 or 11 a.m. and at that 
time Parthumal and Ram Singh were 
also present, From his testimony it does 
not follow that the alleged. talk between 
Radha Kishan and Jankilal took place 
after March 22, 1970. His evidence in 
my opinion does not prove waiver on the 
part of the plaintiff. Besides that, he ap- 
pears to be a chance witness. I have 
carefully gone through his statement 
and ĮI have no hesitation to say that he 
is not a reliable witness, 


21. The next witness is D.W. 5 Janki- 
lal, the father of the vendor Geeta Devi. 
In his examination-in-chief he totally 
denied having any talk with Radha 
Kishan about the sale of the property in 
dispute. But on being cross-examined he 
pointed out the presence of Radha Kishan 
at the time he had a talk with Vishan- 
das about the sale of the property. He 
goes on saying that at that time he ask- 
ed Radha Kishan to purchase the pro- 
perty in dispute but Radha Kishan re- 
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plied that he possessed no money te 
purchase the property. On being further 
cross-examined he showed his inability 
to point out the date and month when 
he offered to sell the property to Radha 
Kishan. It is apparent from his state- 
ment that in cross-examination he did 
not stick to his statement which he made 
in his examination-in-chief. He being 
the father of the vendor is highly inte- 
rested person. If the property in dispute 
had in fact been offered to Radha Kishan 
and if he had declined to purchase on 
account of paucity of money, D.W. 5 
Jankilal or his daughter Geeta Devi 
would not have failed to take steps un- 
der S. 8 of the Act. As already stated 
above no such step was taken by the 
vendor or her father Jankilal. His testi- 
mony is not at all convincing and de- 
serves to be discarded as unreliable. 

22. The last witness examined on the 
point of waiver is that of D.W. 6 Parthu- 
mal. He is a broker. According to the 
witness, the transaction of sale between 
the vendor and the vendee was settled 
through him and the agreement to sell 
Ex. 17A dated 22-3-1970 was executed 
in his presence. The witness has also 
showed his presence at the time the 
Sale deed was registered in the Sub- 
Registrar’s Office. According to the wit- 
ness, D.W, 4 Vishan Das in his presence 
and in the presence of Jankilal asked 
Radha Kishan to purchase the property 
in dispute but Radha Kishan declined to 
do so and also allowed Vishan Das to 
purchase the property in dispute. The 
witness on being cross-examined depos- 
ed as follows:— : 

“ garfad & ata art 2<uo R gs at I 


faedd fais 2¢—-c—oo HT ga att Ale FT 
rye after Fart. 


a> vs.: MHF Peeaetserueeeetanaene 


ma È a qanra à alg aa adt gs i 
gq at? akor A md ad aafaa à 
faer ar) vrata & a wea H uo faa 
gas fae at) akar fret ar | faaaara are 
y ara unter Ron fer cas ss ats aT- 
feat daaag yor qifa saat sau gat 
gaat A ar gag Yoke ag Ht aa g aT 
aa pera drat è ara ater wart taal 
ai NAT AT 33-300 À A-B fq GES cay 
gt WHT aT | warhead & oa qor at AS Tae 
saat at fra agt aar fe feat oat 7 

aå aaa wl aa Zt ale. Trae. drat ft 
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(frat Tea aat at) Centres wt vey aaa 
Ta |! 


It follows from his statement that he 
had a talk with Radna Kishan on two 
occasions. Once he met Radha Kishan 
5 or 7 days before the agreement was 
executed between the vendor and the 
vendee, The second -ime he met Radha 
Kishan 2 or 3 days before March 22, 
1970. On the second occasion the vendor 
Geeta Devi and the vendee Kala Devi 
were also present. According to the wit- 
ness Radha Kishan was not informed 
who was the purchaser of the property 
and fdr how much amount the property 
was being sold. The above statement of 
the witness is thus materially different 
‘from the statements of other witnesses. 
According to Kala Devi, Radha Kishan 
on being consulted did not object to the 
purchase of the property by Kala Devi. 
But according to D.W, 6 Parthumal nei- 
ther the name of the purchaser nor the 
amount for which the property was to 
be sold was disclosed to Radha 
Kishan. . Besides. that. had there heen any 
truth in the statement of Parthumal, 
Kala Devi would not have omitted to 
mention this fact in her reply Ex. 13. 


à 


The oral testimony oi D.W. 6 Parthumal - 


is therefore, neither convincing nor reli- 
able. 


23. It is significans to note that the 
vendor Geeta Devi did not appear im the 
witness box. On the other hand, the 
plaintiff Radha Kishan in his statement 
as P.W. 1 and P.W. 5 has totally denied 
that he had any talk with Geeta Devi or 


Vishan Das or Janki Lal at any time þe- ` 


fore or after the sale and that he agreed 
not to object if the property was pur- 
chased by Kala Devi. His statement also 
shows that he never refused to purchase 
the property in dispute. There is thus no 
reliable evidence to prove that after the 
agreement for sale between the vendor 
and the vendee was concluded and the 
price was fixed between them, an ap- 
proach was made to the plaintiff to pur-} 
chase the property in dispute for thej 
price sattled between the vendor and thel 
vendee. In absence of such evidence jti 
cannot be said that the pre-emptor waiv- 
ed his right of pre-emption in favour of 
the vendee. The plea of waiver raised by 
the defendant vendee, therefore, cannot 
be accepted. 


24. The next question that has been 
agitated before me relates to the pay- 
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ment of the amount spent by the defen- 
dant-vendee in carrying out repairs and 
improvements on the disputed property. 
In the written statement it was pleaded 
by the defendant-vendee that she had 
spent Rs. 17,000 on repairs ete. It may be 
said at the outset that so far as the fact of 
carrying out the repairs and improve- 
ments on the suit property is concerned 
there is no denying the fact that the de- 
fendant-vendee did carry out repairs 
and improvements. Even Radha Kishan 
admitted that the defendant-vendee had 
carried out repairs and improvements. 
The relevant portion of his statement as 
P.W. 1 runs as under: 

“adaa p Te For sda Barat aag 
è? Aa CH amey aaar g 1 Aaradt Fo 
Buu R faa go F AA pari g 1 faan 
-gA nggo: car adt feat ar Face ay 
fear | fasfeal watt a (qia wai R) gad 
wire f) fans ar aaa a flen were g 1 
as ora gi gad diis a daz get adi 
HUTS 1 ETS Was £1 Hatt F 
aad) wus 1)’ 
The learned Additional District Judge 
disallowed the claim of the defendant in 
respect of repairs and improvements on 
two-fold grounds. Firstly that the defen- 
dant did not spend money on repairs and 
improvements in good faith: and second- 
ly, that the defendant failed to prove by 
reliable evidence the amount which he 
had spent on repairs and improvements 
of the property in dispute. 

25. The claim of the deéefendant-ven- 
dee in respect of repairs and improve- 
ments is based on the provision contain- 
ed in S. 51 of the Transfer of Property 
Act. The relevant portion of 5. 51 of the 
T. P. Act reads as follows,— 


“When the transferee of immovable 
property makes any improvement on the 
property, believing in good faith that he 
is absolutely entitled thereto and he is 
subsequently evicted therefrom by any 
person having a better title, the trans- 
feree has a right to require the person 
causing the eviction either to have the 
value of the improvement estimated and 
paid or secured to the transferee, or to 
sell his interest in the property to the 
transferee at the then market value 
thereof, irrespective of the value’ of such 
Improvement i 

The amount to be paid or secured in 
respect of such improvement shall be 


a 
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of the eviction.” 

In order that this section may apply it 
is essential that (i) the person claiming 
relief is a transferee of immovable pro- 
perty, (ii) that he has made improvement 
believing in good faith that he is abso- 
lutely entitled to the property and (ii) 
that he is evicted therefrom by a person 
with better title. So far as conditions 
Nos, 1 and 3 are concerned they stand 
fully satisfied in the present case. The 
controversy however, revolves round the 
question whether the vendee spent the 
amount on repairs in good faith hbeliev- 
ing himself to be absolutely entitled to 
the property. It is well settled that the 
question whether or not a transferee be- 
lieved in good faith that he was abso- 
lutely entitled to the property could not 
be the subject of any hard and fast rules 
but should be decided on the merits ac- 
cording to the circumstances of each 
case, (See AIR 1933 Lah 540 and AIR 
1930 PC 297). In the present case there 
is no room for any doubt that the defen- 
dant-vendée knew it very well from the 
very beginning that the plaintiff being 
a co-sharer and having other rights had 
a right of pre-emption under the Act. 
In fact the defendant-vendee in her 
written statement did not even challenge 
the right of pre-emption of the plaintiff. 
On consideration of the evidence on re- 
cord I have further come to the conclu- 
sion that neither the vendee nor the ven- 
dor took steps to be sure that the plain- 
tiff would not pre-empt. It, therefore. 
cannot be said in the present case that 
the vendee believed in good faith at the 
time of sale in her favour that she was 
absolutely entitled to the property. In 
Lachmi Prasad v. Lachmi Narain, AIR 
1928 All 41 it was held that the belief in 
good faith includes not only acting 
honestly but includes due enquiry. Again, 
it has been laid down by the Supreme 
Court in Maddanappa v. Chandramma, 
AIR 1965 SC 1812 that:— 


“No man who spends money on im- 
proving property knowing fully that he 
has no title to it can be permitted to de- 
prive the original owner of his right to 
possession of the property except upon 
the payment for the improvements which 
were not affected with the consent of that 
person. The doctrine of acquiescence is 
of no help to such a man, for he who 
knows the true state of affairs cannot 
say that any mistaken belief was caused 
in his mind by reason of what the owner 
said or did.” 
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pared to hold that the vendee can be 
Said to have made the improvements be- 
lieving in good faith that she was an 
absolute owner of the property in dis- 
pute. Consequently she is not entitled to 
any amount spent on account of repairs 
and improvements. 


26. There is yet another aspect of the 
case. The sale deed in the present case 
was executed in favour of the vendee on 
June 8, 1970. The plaintiff served a no- 
tice to the vendee’s husband Vishan Das 
on 1-7-70, That notice is Ex. 5 on the 
record. In this notice it was specifically 
mentioned that the plaintiff has prefer- 
ential right to purchase the property 
by way of pre-emption. It was further 
mentioned that the work of electric fit- 
ting is going on in the disputed house. 
The plaintiff specifically called upon 
Vishan Das to stop work of electric fit- 
ting failing which he would himself be 
responsible for it. A similar notice was 
issued by the plaintiff to the defendant 
Kala Devi on 12-7-1970. This is Ex. 12 
on the record. The relevant portion of 
this notice reads as under:— 


“am ga ARITA Ho aA Te 
Hl Wie naftes Bt Tay at TT BH TS 
aia aren m ahaa Pear mag fe 
om apa at Farm gaiss Fara & Rrra 
aire Pret feast at arate ar Paad a fast 
qaqa at fafer agi wae aaa sa wah 


aa $ aran ArT cay gil | 


The reply of the said notice by Kala Devi 
is Ex. 13. In para No. 1 of Ex, 13 she 
mentioned that she “has incurred ex- 
penses to the tune of Rs. 1,000 apart 
from the sale price.” In the same notice 
in para No. 5 she mentioned that "she 
has invested about Rs. 5,000 in making 
construction of latrine, bath room, sur- 
face and other repairs.” The reply given 
by Vishan Das to the notice Ex. 5 is 
Ex. 11. It is dated 10-7-70. In para No. 2 
of this notice Vishan Das has stated that 
his wife “has incurred expenses to the 
tune of Rs. 2,000 apart from the sale 
- price above mentioned.” It further ap- 
pears from the statement of D.W. 3 
Uttam Chand, that the plaintiff Radha 
Kishan objected to carrying out of re- 
pairs even before any notice was sent to 
Kala Devi or her husband Vishan Das. 
A perusal of the statement of D. W. 3 


Uttam Chand shows that he being the 


close relative of the vendee used to look 
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after the work of repairs in the disputed 
house. He has deposed that once Radha 
Kishan objected to carrying out the 
work of repairs on the ground that he 
has right of pre-emption. The witness 
however, told Radha Kishan that the de- 
fendant Kala Devi has purchased the 
house, Radha Kishen then replied that 
he would serve a notice in this connec- 
tion. The relevant portion of his state- 
ment runs as under:— 


“and Raat A We aa wWar ar 
vite 4 Raag aaraa at awaa & 
ara Wa agi Far ar we are wefan A 
gaua fear at (aAA $ ara) fe R goarn 
@ HT HEAT AT HU gaT Hel ga ate 
ae gl werent aa fe A aa Afen 
dm | gaa wel aa 3a ST” 


27. From the foregoing discussion it ` 
can safely be said thet the plaintiff ob- 
jected to carrying out of the work of 
repairs and improvements verbally as 
well as by notices at an early stage, but 
in spite of that, the defendant vendee 
did not stop the work of repairs and im- 
provements. According to Uttam Chand 
the repairs and improvements continued 
for 6 months. According to D.W. 4 Vishan 
Das the work of repairs continued for 
about 7 to 8 months. There is thus no 
doubt that the defendant-vendee did not 
stop the work of repairs and improve- 
ments even after it was objected to by 
the plaintiff respondent. The learned 
Additional District Judge in the cireum~ 
stances rightly held that the repairs and 
improvements made by the vendee wer€| 
not made in good faith and on the con- 
trary, she showed “undue haste in tak- 
ing up the work of repairs in spite of the 
warning given by the plaintiff pre- 
emptor.” The defendant-appellant, in the 
circumstances, was rightly held not en~ 
titled to the amount spent by her on res 
pairs and improvements, 


28. Before parting with the case, J 
would like to mention that from the evi- 
dence of D.W. 7 Phool Chand and Ex. 
A-5, the estimate prepared by him it 
stands proved satisfactorily that the de- 
fendant vendee had spent on repairs and 
improvements a sum of Rs. 13,795.70. In 
this connection I would like to mention 
S. 51 of the Transfer of Property Act 
wherein it has been provided that the 
amount to be paid in respect of improve- 
ments “shall be the estimated value 
thereof at the time of the eviction”. The 


* 
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learned Additional District Judge dis- 
carded the testimony of D. W. 7 mainly 
on the ground that he did not prepare 
the estimate Ex, A-5 according to the 
P.W.D. rates prevailing at the time when 
the improvements were effected i.e. in 
the year 1970 but on the rates prévailing 
in the year 1971. Since the estimated 
value of the improvements has to be con- 
sidered on the date of eviction the esti- 
mate Ex. A-5 prepared by D.W. 7 Phool 
Chand cannot be discarded on the ground 
that it was prepared on the basis of 
P.W.D. rates prevailing in the year 1971. 


29. In the result the appeal fails and 
is dismissed with costs with the modifica- 
tion that the defendant shall be entitled 
to remove such of the improvements 
carried out by her which could easily 
and conveniently be removed without 


injuring the property in dispute. 


Appeal dismissed. 
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Dr. Achalmal Singhvi, Appellant v. 
M/s. Chano Khan & Sons and another, 
Respondents, 

Civil Misc. Appeal No. 52 of 1972, D/- 
19-1-1977.* 

Motor Vehicles Act (1939), S. 110 (1) 
(as it stood prior to amendment by Act 
56 of 1969) — “Compensation” — Inter- 


_ pretation. 


~~ 
A 


The word “compensation”? under Sec- 
tion 110 (1), as it stood before the am- 
endment, was comprehensive enough to 
include a claim for loss of or damage to 
the property also. Under such circum- 
stances, if an application for composite 
claim is filed before a Claims Tribunal, 
the Claims Tribunal has jurisdiction to 
entertain it and adjudicate upon a claim 
pertaining to the loss of or damage to 
the property, Case law discussed. 


(Para 15) 
Cases Referred: Chronological Paras 
1974 ACJ 367 (Punj) 4, 13 
1973 ACJ 414 (Assam) 3, 11 


AIR 1972 Guj 244: 1973 ACJ 149 3, 10 
AIR 1971 Punj 144: 1971 ACJ 37 4, 13 
1969 ACJ 1 (Mad) 4, 12 
1968 ACJ 338 (Guj) 3, 10 


*(Against award given by K. D. Sharma, 
Member, Motor Accidents Claims Tri- 
fpunal, Jodhpur, D/- 28-10-1971.) 
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AIR 1962 Madh Pra 19 3, 9, 10 
J. R. Tatia, for Appellant; B. L. Mahe- 
shwari, for Respondent No, 3. 
JUDGMENT:— This is a Civil Misc. 
First Appeal under S. 110-D of the Motor 
Vehicles Act against the award of the 
learned Motor Accidents Claims Tribu- 
nal, Jodhpur dated October 28, 1971. 


2. The facts of the case, in brief, are 
that on January 15, 1969, Dr, Achal Mal 
Singhvi was driving his own car bearing 
No. RJQ 7513 on the Chowpasni Road, 
Jodhpur. He was coming from 4-A Road. 
He took a turn towards Sanishcharji-ka- 
than on the main Chowpasni Road. He 
had hardly driven the car a few feet 
after taking the turn when a truck No. 
RJS 359 dashed against the applicant’s 
car, It was stated that the driver of the 
truck was driving it at a high speed and 
in a rash and negligent manner. The 
mud-guard and the hood of the car on 
the left side were damaged. The appli- 
cant, Dr. Singhvi, also received simple 
injuries on his body, and it was contend- 
ed by him that he also received a great 
mental shock. A composite claim was 
filed before the Claims Tribunal in which 
claim for damages to the car as well as 
for bodily injury to the applicant was 
made, The learned Claims Tribunal 
awarded Rs. 500 as damages for the in- 
juries received on the person of the ap- 
plicant, but dismissed the claim with re- 
gard to the damages to the car holding 
that the Claims Tribunal had no juris- 
diction to entertain a claim with regard 
to the damages caused to the car. The 
applicant, Dr. Singhvi, feeling aggrieved 
has filed the present appeal. 


3. The learned counsel for the appel- 
lant has contended that the learned 
Claims Tribunal seriously erred in law 
in holding that the Claims Tribunal had 
no jurisdiction to award compensation 
in respect of the damage to the car where 
a composite claim has been made before 
the Claims Tribunal with regard to the 
damage to the car and also with regard 
to the injuries received on the person of 
the applicant. The learned counsel for 
the appellant has placed reliance on Dr. 
Om Prakash Mishra v. National Fire and 
General Insurance Co. Ltd, AIR 1962 
Madh Pra 19, Reliance was also placed 
on Joshi Ratansi Gopaji v. Gujarat State 
Road Transport Corporation, 1968 ACJ 
338 (Guj), Farsubhai Altaphbhai v. Dul- 
labhbhai Bhagabhai, 1973 ACJ 149: (AIR 
1972 Guj 244) and State of Assam v. 
Urmila Datta, 1973 ACJ 414 (Assam). On 
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the strength of these rulings, the learned 
counsel for the appellant conterded that 
the view taken by the Claims Tribunal 
would lead to multiplicity -of proceed- 
ings, and that in. such a contingency if 
a claim pertaining to the injury on the 
person of the applicant was to be adju- 
dicated upon by the Claims Tribunal and 
the claim regarding the damages to the 
car was to be adjudicated upon by a 
Civil Court the possibility of conflict of 
decisions could not be ruled out. It was 
also contended that the intenticn of the 
Legislature is to avoid multiplicity of 
proceedings as far as possible. 

4. The learned counsel for the respon- 
dent No. 2 has*seriously contested that 
the Claims Tribunal has jurisdiztion to 
adjudicate upon a claim regarding the 
damage to the car. His contention is that 
the Claims Tribunal has rightly held 
that it had no jurisdiction to entertain a 
claim pertaining to damage to car. Reli- 
ance was placed on R, Selvaraj v. Jagan- 
nathan, 1969 ACJ 1 (Mad). B. S. Nat v. 
Bachan Singh, 1971 ACJ 37: (AIR 1971 
Punj 144) and Ved Prakash Sethi v. M/s. 
Musafir Transport Co. Ltd., Mansa, 1974 
ACJ 367 (Punj). It was also contended 
by the learned counsel for the respon- 
dent No. 2 that the accident took place 
on January 15, 1969 and the claim was 
also adjuidcated upon by the Claims Tri- 
bunal on October 28, 1971, and as such 
the amendment in S, 110 (1) could not 
be availed of. 


5. The respective contentions of the 
learned counsel for the parties have been 
considered and the record of the case 
carefully perused. Section 110 (1) of the 
Motor Vehicles Act as it stood before the 
amendment by Act No. 56 of 1939 read 
as under:—~ 

“A State Government may, by notifi- 
cation in the official Gazette, constitute 
one or more Motor Accidents Claims 
Tribunals (hereinafter referred to as 
Claims Tribunals) for such area as may 
be specified in*the notifications for the 
purpose of adjudicating upon claims for 
compensation in respect of accicents in- 
volving the death of, or bodily injury 


fo, persons arising out of the use of 
motor vehicles.” 
6. Section 110 (1) after the Amend- 


ment by Act No. 56 of 1969, which came 
into effect from 2nd of March, 1970 reads 
as under:— 

“110. Claims Tribunals— (1) A State 
Government may, by notification in the 
official Gazette, constitute one or more 
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Motor Accidents Claims Tribunals (here- 
inafter referred to as Claims Tribunals) 
for such area as may be specified in the 
notification for the purpose of adjudica- 
ting upon claims for compensation in 
respect of accidents involving the death 
of, or -bodily injury to, persons arising 
out of the use of motor vehicles, or da- 
mages to any property of a third party 
so arising or both: 

Provided that where such claim in- 
cludes a claim for compensation in res- 
pect of damage to property exceeding 
rupees two thousand, the claimant may, 
at his option, refer the claim to a civil 
court for adjudication, and where a re- 
ference is so made, the Claims Tribunal 
shall have no jurisdiction to entertain 
any question relating to such claim.” 

7 Section 110-A provides that an 

application for compensation arising out 
of an accident may be made: (a) by the 
person who, has sustained the injury; or 
(b) where death has resulted from the 
accident; by the legal representatives of 
the deceased; or (c) by any agent duly 
authorised by the person injured or the 
legal representatives of the deceased, as 
the case may be. 
_ 8 Section 110-F lays down that where 
any Claims Tribunal has been constitut- 
ed for any area, no Civil Court shall 
have jurisdiction to entertain any ques- 
tion relating to any claim for compen- 
sation which may be adjudicated upon 
by the Claims Tribunal for that area, 
and no injunction in respect of any ac- 
tion taken or to be taken by or before 
the Claims Tribunal in respect of the 
claim for compensation shall be granted 
by the Civil Courts. 

9. In Dr. Om Prakash Mishra v, Na- 
tional Fire and Genéral Insurance Co. 
Ltd. (AIR 1962 Madh Pra 19), it was held 
that in cases of composite injuries in 
which in the accident arising out of the 
use of motor vehicles death or personal 
injury may have resulted and at the 
same time, there may be loss or damage 
suffered in the property by the person 
who has suffered personal injury or 
where death has resulted from the acci- 
dent, loss may be sustained by the de- 
ceased or by his legal representatives. 
If the claim for compensation of such 
a composite nature for the injuries suf- 
fered bodily or on account of death 
together with the claim for compensa- 
tion for loss or damege suffered in pro- 


perty, in our view it is triable by the 
Claims Tribunal. It was further held 


that the only reasonable view having re- 


-" 


#* 
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gard to the provisions of S. 100-F of the 
Act and the general policy of law is to 
avoid multiplicity of proceedings and a 
conflict of adjudication on the same 
point. It is clear that if it be held that 
the claim with regard to compensation 
for damage to the car is competent only 
before a Civil Court and the claim for 
compensation for bodily injury suffered 
is to be tried before the Claims Tribunal, 
the danger of conflicting findings would 
automatically be created. It would fur- 
ther be seen that the claim for compen- 
sation is not required to be broken into 
two parts by any requirement of S. 110 
of the Act. The section nowhere provides 
that part of the compensation, that is to 
say, in respect of death or bodily injury, 
is to be claimed before the Claims Tri- 
bunal and the other part with regard to 
damage to property has to be claimed 
before a Civil Court. 


10. In Joshi Ratansi Gopaji v. Guja- 
rat State Road Transport Corporation, 
1968 ACJ 338 (Guj), the view taken in 
the ruling in Dr. Om Prakash Mishra v. 


‘ National Fire and General Insurance Co. 


Ltd, (ATR 1962 Madh Pra 19) by the Ma- 
dhya Pradesh High Court was followed. 
In Farsubhai Altapbhai v. Dullabhbhai 
(AIR 1972 Guj 244) it was held that the 
Tribunal has jurisdiction to adjudicate 
upon claims in respect of loss or damage 
to property, if there is a composite claim 
for loss or damage to property and for 
personal injuries or death, arising out of 
the same motor accident. 


11. In State of Assam v. Urmila 
Datta (1973 ACJ 414) (Assam), it was 
held that the reading of Ss. 110 (1) and 
110-A makes it quite clear that once it 
is shown that death or bodily injury has 
resulted to a person out of the use of a 
motor vehicle, a Claims Tribunal would 
have the jurisdiction to adjudicate up- 
on all claims set out on behalf of the 
deceased or injured person, for compen- 
sation in respect of such accident, whe- 
ther i; be for injury to the person or 
damage to the property of such claim- 
ant. It was further held that there is no 
warrant, in our respectful opinion, for 
taking the view that compensation may 
be awarded only in respect of personal 
injuries and not damages to properties 
of the injured. 


12. In R, Selvaraj v. Jagannathan, 
(1969 ACJ 1 ) (Mad), it was held that a 
Claims Tribunal was a tribunal of spe- 
cial jurisdiction constituted to adjudi- 
cate claims in respect of personal inju- 
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ries and death only, and not in respect 
of loss of or damage to property. It was 
further held that the claim in respect of 
property is maintainable only before the 
Civil Court. 


13. In B. S. Nat v. Bachan Singh, 
(AIR 1971 Punj 144), it was held that a 
Claims Tribunal has jurisdiction to 
award compensation for loss of o> da- 
mage to property. In this case a suit be- 
fore a Civil Court was filed claiming 
compensation for the damage suffered by 
the car in an accident. The Civil Court 
returned the plaint for presentation be- 
fore the Claims Tribunal. Their Lord- 
ships in this set of circumstances were 
pleased to hold that a Claims Tribunal 
has no jurisdiction to award compensa- 
tion for loss of or damage to property. 
It thus follows that it was not a compo- 
Site claim for compensation for death or 
bodily injury and damage to the car. but 
a civil suit exclusively for damages, to 
the property was filed. In this case, an 
application under S. 110-A of the Motor 
Vehicles Act was filed for the recovery 
of Rs. 65,250 alleging that the occur- 
rence took place due to rash and negli- 
gent driving of the bas by the driver, 
and that the applicant suffered injuries 
and spent a lot of money on his treat- 
ment and incurred damages in the 
management of the property. Following 
B. S. Nat v. Bachan Singh (AIR 1971 
Punj 144), it was held in Ved Pra- 
kash Sethi v. M/s. Musafir Transport Co. 
Ltd., Mansa, 1974 ACJ 367 (Punj) that 
the Claims Tribunal had no jurisdiction 
to award compensation for loss of or da- 
mage to the property. 


14. By the Amending Act No. 56 of 
1969, the Claims Tribunals have been 
given jurisdiction specifically to try 
claims for damage to the car which has 
been involved in an accident. The learn- 
€d counsel for the appellant has contend- 
ed that this Amending Act which came 
into force from the 2nd _of March, 1970, 
lends support to his contention that the 
word compensation in‘ sub-s. (1) of S. 110 
of the Motor Vehicles Act before the 
amendment was comprehensive enough 
to include compensation for the damage 
to the property also. The learned coun- 
sel for the respondent, however, contend- 
ed that if such an interpretation could 
logically follow then there was no ne- 
cessity of bringing in the Amending Act 
No. 56 of 1969. His contention is that as 
per S. 110 as it stood before the amend- 
ment, a claim’ for compensation for loss 
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of or damage to the proverty could only 

be sustained by a civil court, 

15. Having given my most anxicus 

* consideration to the respective conten- 
tions of the learned coursel for the par- 
ties, I have no hesitation in holding that 
if the unamended S. 110 (1) of the Motor 
Vehicles Act is to be interpreted to mean 
that the claim for the loss of or damage 
to the property would be triable only 
by a Civil Court, then it is likely to re- 
sult in multiplicity of proceedings and 
conflict of decisions. The basic canon of 
jurisprudence is to avoic multiplicity of 
proceedings. In my considered opinion, 

the word ‘compensation’ under S. 110 

(1), as it stood before the amendment, 

was comprehensive enotgh to include a 
iclaim for loss of or damage to the pro- 
'| perty also. Under such circumstances, 
if an application for composite claim is 
filed before a Claims Tribunal, the 
Claims Tribunal has jurisdiction to enter- 
tain it and adjudicate upon a claim per- 
taining to the loss of or damage to the 
property. The Claims Tribunal has, in 
the instance case, held that it had a0 
jurisdiction to entertain the claim per- 
taining to the loss of or damage to tae 
property. In view of the opinion expres- 
sed above, the decision of the Tribunal 
that it had no jurisdiction to adjudicate 
upon the claim. for loss of or damage to 
the property has to be set: aside. 

16. For the reasons stated above, the 
appeal filed by the appellant is hereby 
allowed, The order of the Tribunal re- 
fusing to adjudicate upon in respect of 
the damage caused to the property is 
hereby set aside, the case is sent back 
to Motor Accidents Claims Tribunal,, 
Jodhpur for deciding the claim for com- 
pensation with respect to the property. 

17. Looking to the facts and circum- 
stances of the case, there shall be no 
order as to costs. 








Appeal allowed. 
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Smt. Pushpa, Appellant v. Ganpatsingh 
and others, Respondents. 
Ex, Second Appeal No. 3 of 1977, D- 
13-5-1977.* 


*(Against judgment and decree of Jas- 
karan Dasani, Addl. Dist. J. No. 1, 
Jodhpur, D/- 31-1-1977.' 
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Pushpa v. Ganpatsingh 


A. 1. R 
Civil P. C. (1908), Ss. 11 and 47— Con- 
structive res judicata — Principles appli- 


cable to execution proceedings — AIl ob- 
jections to execution must be taken at 
the very first opportunity. 

The judgment-debicr if he so desires 
must raise all objections to the execut- 
ability of the decree which are avail- 
able to him at one and the same time at 
appropriate stage and if he does not do 
so he is precluded from raising fresh 
objection in a piece-meal manner at a 
subsequent stage ever in the same exe- 
cution proceedings, 

The first objection the deceased judg- 
ment-debtor had raised was that the de- 
cree under execution being a money de- 
cree could not have been passed in a par- 
tition suit. This objection was dismissed 
and the order of dismissal was upheld 
by High Court in second appeal which 
held that the decree being a money de- 
cree was executable. In that case no ob- 
jéction as to the executability of the de- 
cree on the ground of its not being en- 
grossed on the stamp paper was ever 
taken. The order of the High Court will 
itself operate as constructive res judicata 
as other objections which ought to have 
been raised will be deemed to have been 
taken and impliedly decided. The judg- 
ment-debtor having not taken objection 
at the earliest in his Arst objection peti- 
tion he is precluded from taking such ob- 
jection on the princicle of constructive 
res judicata inasmuch as it was incum- 
bent upon him to raise all the objections 
which were available to him when the 
first objection was filed. AIR 1960 Raj 
280, Foll. Case law discussed. 

(Paras 12, 13) 
Cases Referred :: Chronological Paras 
AIR 1970 SC 1525 9 
AIR 1969 SC 971 10, il 
AIR 1960 Raj 280 
AIR 1955 Bom 239 
AIR 1955 Pat 423 
AIR 1954 Cal 295 $ 
AIR 1954 Mad 1 
AIR 1953 SC 65 
AIR 1953 Pat 242 
AIR 1951 Mad 844 
AIR 1950 Pat 465 
AIR 1948 All 375 


“AIR 1944 Mad 193 

AIR 1942 Lah 260 (FB) 

AIR 1941 Mad 440 (FB) 

AIR 1938 Pat 427 

AIR 1936 All 21 

AIR 1934 Cal 472 

(1881) ILR 8 Cal 51 (PC) 
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J. R. Tatia, for Appellant; Govind Mal 
Mehta, for Respondents. 

JUDGMENT:— This is an appeal by 
Smt. Pushpa widow of Shri Magsingh 
under S. 100 read with S. 47, CP. 
against the judgment and decree of Addi- 
tional District Judge No. 1, Jodhpur, dis- 
missing the objection of the judgment- 
debtor under S. 47, C.P.C. 

2. The material facts giving rise to 
this appeal briefly stated are as fol- 
lows:— 

Respondents Nos. 1 to 3 filed a suit 
for partition against one Magsingh, the 
husband of the appellant in the court of 
Civil Judge, Jodhpur. A preliminary de- 
cree for partition was passed by the 
learned Additional Civil Judge on 30th 
of March, 1966. During the proceedings 
for final decree the matter was compro- 
mised whereunder Magsingh was allow- 
ed to keep the entire house, the price of 
which was determined at Rs. 7,750 and 
Magsingh agreed to pay half of the 
amount of Rs. 7,750 towards the share of 
the respondents Nos. 1 to 3 in the joint 
property. Magsingh, however, failed t0 
pay the amount agreed to under the said 
decree. The respondents Nos. 1 to 3 
therefore took out execution and got the 
house of Magsingh attached in July 1969. 
Magsingh thereupon filed objection un- 
der S, 47, C.P.C. on 19-9-69 inter alia 
alleging that the decree in question be- 
ing a money decree could not have been 
passed in a partition suit and was there- 
fore not executable, This objection was 
dismissed by the executing court by its 
order dated 2nd of April, 1970. Magsingh 
went in appeal against the order of dis- 
' missal of his objection but the appeal 
too was dismissed by the District Judge, 
Jodhpur, on 28th of August, 1971. There- 
after second appeal was taken by Mag- 
singh reiterating his objection taken un- 
der S. 47, C.P.C. This appeal was dis- 
missed in limine by Gattani J. who held 
that -the decree being a money decree was 
capable of execution. Consequenly, the 
property was ordered to be auctioned 
and notices under O. 21, R, 66, C.P.C. 
were issued to the judgment-debtor. 
Magsingh thereupon again filed objec- 
tion on 15-10-73 on the ground that no 
amount is due under the decree and sọ 
the decree was not executable. This ob- 
jection of the judgment-debtor Magsingh 
too was dismissed on 5-1-73 (sic) (5-11- 
73?). It appears that Magsingh died there- 
after and his widow Smt. Pushpa who is 
the present appellant before me and the 
other legal representatives, namely, res- 
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pondents Nos. 4 and 5 were brought 
on the record in place of deceased Mag- 
singh. It was now the turn of Smt. 
Pushpa who filed objection under 
O. 21, R. 66, C. P, C. on 16-1-73 (sic) (16- 
11-73?) inter alia contending that money 
decree in question could not have been 
passed in a partition suit and so it was 
not executable. This objection was turn- 
ed down by the executing court on 
16-12-73. No appeal was taken against 
this order and so the same became final. 
Smt. Pushpa did not remain content and 
so she again preferred objection under 
S. 47, C.P.C. on 22nd of February, 1974 
inter alia on the ground that the decree 
was not executable as no money was 
due under the decree and further that 
the house in question was not liable to 
attachment, This objection petition was 
also dismissed by the executing court on 
12-7-74. Thereafter Smt. Pushpa again 
filed objection under S. 47, C.P.C. on 
27th of August, 1974 on the ground that 
the decree under execution being a par- 
tition decree and it having not been 
engrossed on a stamp paper as required 
by Art. 45 of the Stamp Act could not be 
executed. This objection was also reject- 
ed by the executing court holding that 
the decree was not a partition decree 
but a simple money decree and ‘that the 
same did not require to be stamped. Be- 
ing aggrieved ‘Smt. Pushpa filed appeal 
before the learned District Judge which 
too was dismissed by him by his judg- 
ment dated August 8, 1975, Pushpa 
therefore filed second appeal before 
this Court. The appeal came up before 
Modi J. During the pendency of appeal 
the decree-holder submitted stamp 
papers on 20th of February, 1976 where- 
upon the appeal was withdrawn and the 
same was dismissed as withdrawn. Mean- 
while the house of the judgment-debtor 
was put to auction and the auction was 
knocked down in favour of the decree- 
holder-respondents on 30th of January, 
1976 and the case was posted for the 
confirmation of the sale. In the mean 
time Smt. Pushpa filed another objection 
wherein she contended that as the stamp 
papers were submitted on 20th Febru- 
ary, 1976 therefore the decree which was 
in essence a decree for partition could 
not have been executed and the auction 
of house in pursuant to such a decree 
was without jurisdiction. The objection 
was turned down by the executing court. 
This order of the executing cour. was 
challenged by way of appeal which was 
dismissed by the learned Additional Dis- 
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trict Judge No. 1, Jodhpur on 3ist of 
January, 1977. It is against this judg- 
ment and decree of the learned Addi- 
tional District Judge No. 1, Jodhpur that 
Smt, Pushpa has come up in second ap- 
peal to this Court. 


3. Mr. Tatia learned counsel for the 
appellant-judgment-debtor contends that 
the decree under execution being a par- 
tition decree and it having not been en- 
grossed on a stamp paper, auction sale 
made in pursuant to such a decree was 
without jurisdiction, illegal and void and 
therefore the auction sale should be set 
aside. He relies upon Gopimal v. Vidya- 
wanti, AIR 1942 Lah 260 (FB). 


4, In reply, Mr. Govind Mal Menta 
on behalf of the decree-holder-respon- 
dents Nos. 1 to 3 raises a preliminary ob- 
jection that the present objection of zhe 
judgmeni-debtor as to the non-execut- 
ability of the decree is barred by prin- 
eiple of res judicata as previously four 
objections of the judgment-debtor 
against the executability of the decree 
had been dismissed and the execution 
was allowed to be proceeded with. On 
merits Mr. Mehta contends that at any 
rate the requisite stamps were subrit- 
ted in appeal before Modi J. and so pro- 
ceedings taken in execution prior to sub- 
mission of stamp cannot be said to be 
without jurisdiction. His submission is 
that by the supply of the requisite stamp 
the validity of a partition decree dates 
back to the date of the decree and the 
validity of execution proceedings under 
that decree taken prior to the supply of 
the requisite stamp can hardly be ques- 
tioned. According to him the payment of 
the stamp duty in such a case validates 
not only the decree but also the pro- 
ceedings taken therein. He relies upon 
Ganesh Prasad v. Mst. Makhna, AIR 1248 
AR 375. 


5. Before dealing with Mr. Tatia’s 
objection on merits, it would be proper 
to first deal with the preliminary objec- 
tion of Mr. Mehta based on the ground 
of the principle of res judicata, In this 
connection I may deal with some of the 
Important cases bearing on the point. 
The first leading case on the point is 
Mungul Prashad Dichit v. Grija Kent 
Lahiri, (1881) ILR 8 Cal 51 (PC). In that 
ease an execution application was filed 
and notice issued to the judgment-deb- 
tor but judgment-debtor did not object 
to the execution being taken out. Later 
on in a sulsequent execution application 
the judgment-debtor took the objection 
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that the first execution application was 
barred by time. The:r Lordships over- 
ruling the objection held that the Court 
having proceeded to execute the decree 
in the first executior application with- 
out dismissing it as time barred, it 4 
should be presumed that the application 
was held to be withm time. In Mohan 
Lal v. Benoy Krishna, AIR 1958 SC 65 
the Supreme Court efter relying upon 
the decisions rendered in AIR 1934 Cal 
472 and AIR 1938 Pat 427 ruled that the 
principle of constructive res judicata 
is applicable to execution proceedings. 
In that case an execution application 
was taken out and a notice was served 
upon the judgment-debtor in the applica- 
tions for setting aside two sales but no 
objection was raised by the judgment- 
debtor to execution being proceeded with 
on the ground that the executing court 
had no jurisdiction to execute the de- , 
cree, It was held that the failure to raise 
such an objection which goes at the 
root of matter precludes the judgment- 
debtor from raising a plea of jurisdiction 
on the principle of constructive res 
judicata after the property had been 
sold to the auction-purchaser. It will be 
useful here to quote the observations of 
Gulam Hasan J, as under (at p. 71): 


“The foregoing narrative of the vari- 
ous stages through which the execution 
proceedings passed from time to time 
will show that neither at the time when 
the execution application was made and 
a notice served upon the judgment-deb- 
tor, nor in the application for setting 
aside the two sales made by him did the 
judgment-debtor raise any objection to 
execution being proceeded with on the 
ground tnat the execution court haJ no 
jurisdiction to execuie the decree. The 
failure to raise such an objection which 
went to the root of the matter precludes 
him from raising the plea of jurisdiction 
on the principle of censtructive res judi- 
cata after the property has been sold to 
the auction-purchaser.” 


d-A. In Krishna Mohan v. Khandu 
Moyee Dasi, AIR 1954 Cal 295 it has been 
held that if the judgment-debtor fails to 
raise the objection to the executability 
of decree in spite of service upon him 
of the. notice under O. 21, R. 22 of the 
Code and the court orders the execution 
to proceed—that order attains finality in 
law and the subsequent objection on the 
ground of limitation becomes barred by 
constructive res judicata just as if such 
objection is taken and overruled and if 
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that decision is not challenged, the rule 
of actual res judicata precludes ihe judg- 
ment-debtor from raising the question 
of limitation. 


6. It will be apt here to refer to the 
decision of Chagla C. J. reported as 
Usha Devi v, Devidas, AIR 1955 Bom 
239. In that case there was a -compro- 
mise decree between the landlord and 
the petitioner, the tenant. Under the 
compromise decree the petitioner-tenant 
agreed to vacate the suit premises on or 
before 31st of January, 1952. The judg- 
méni-debtor, however, failed to do so, 
so the decree-holder applied for execu- 
tion on 1-2-52 and the executing court 
ordered the possession. The petitioner 
contended that the compromise decree 
had created a fresh tenancy and the ten- 
ancy was protected by the Rent Act. 


. That contention was repelled by the exe- 


` euting court. Against that decision the 


petitioner appealed tothe District Court. 
The District Court dismissed the appeal. 
The petitioner, therefore, went in revi- 
sion and the revision application too was 
dismissed and the High Court directed 
the executing court to give effect to the 
warrant of possession which it had al- 
ready issued, As the warrant of posses- 
sion had expired a fresh warrant of pos- 
session was issued by the executing court 
and at that stage the petitioner contend- 
ed that the decree was a nullity as the 
court that passed the decree had no juris- 
diction. This contention was rejected. 
The petitioner thereupon appealed to the 
District Court which appeal was also 
dismissed. The petitioner thereafter 


_went in revision before the High Court. 


The petitioner however had previously 
not raised the objection to the decree 
being a nullity but she had only put for~ 
ward the contention that the decree had 
created a new tenancy. The contention 
of the petitioner-tenant was overruled. 
It will be apt to extract here the obser- 
vations of Chagla C. J. as under (at page 
239):— 


“Now it is well settled that S. 11, 
C, P. C. is not exhaustive and the prin- 
ciple of res judicata applies to proceed- 
ings other than suits referred to in S. 11. 
It is equally well settled that the princi- 
ple of res judicata applies to execution 
proceedings, The principle underlying 
res judicata is that there must be a fina- 
lity to litigation and the finality is arriv- 
ed at not only by the court actually de=- 
ciding the issue but also by the law tak- 
ing the view that the court has con- 
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structively decided the issue. The law 
does not only not permit a party to raise 
a contention which has already been de- 
cided but it also prevents a party from 
raising a contention which he could have 
raised and has failed to raise.” 
Chagla C. J. further observed as 
lows (at p. 240):— 

"The principle of finality at least in 
this country should have greater weight 
in execution proceédings than even in a 
trial of a suit. It is notorious how long 
and wearily execution proceedings are 
dragged on and if the court refuses to 
give effect to the principle of res judi- 
cata it would be open to a judgment- 
debtor to raise the issue of jurisdiction 
at any stage of execution proceedings 
realising that the other objections that 
he has taken have failed.” Es 

1. In Kameshwar Singh v. Krishna- 
nand Singh, AIR 1955 Pat 423 Patna 
High Court held that where a judgment- 
debtor fails to raise all his objections to 
the execution which he might and ought 
to have raised and the execution is 
ordered to proceed, all such objections 
will be deemed to have been impliedly 
decided against him and he will be pre- 
cluded from raising the same objection at 
a later stage of the same execution pro- 
ceedings. 

8 In Amersingh v. Gulabchand, AIR 
1960 Raj 280 (281) the Division Bench of 
this Court observed that execution pro- 
ceedings against A the legal representa- 
tive of deceased-judgment-debtor were 
taken out and notice under O. 21, R. 22, 
C.P.C. was served upon the legal repre- 
sentative of the deceased-judgment-deb- 
tor. In reply to the notice no objection 
was raised by the alleged legal repre- 
sentative that he was not the legal re- 
presentative of the deceased-judgment- 
debtor. If was held that failure to raise 
objection on the part of A that he is not 
the legal representative debars him 
from raising such objections in subse- 
quent execution case even though the 
first execution application was dismissed 
in default, Im that case the Division 
Bench discussed the case law elaborately 
and followed the view taken in AIR 194] 
Mad 440 (FB), AIR 1944 Mad 193, AIR 
1951 Mad 844, AIR 1950 Pat 465 and AIR 
1953 Pat 242. The Division Bench how- 
ever did not follow the view taken in 
AIR 1936 All 21 and AIR 1954 Mad 1. I 
am in respectful agreement with the 
view taken in the Division Bench case. 

9. Reference may also usefully be 
made here to the recent decision of the 


fol- 
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Supreme Court reported as Premlata v. 
Lakshman Prasad, AIR 1970 SC 1525. In 
that case there was stay of execution 
proceedings. On 13th May, °50 the execu- 
tion proceedings were revived. The judg- 
ment-debtors impeached sale only on a 
ground covered by the U. P. Enecumber- 
ed Estates Act, 1934. The judgment-deb- 
tor, however, in that case did not chal- 
lenge the order of the Civil Judge at 
Allahabad reviving the execution pro~ 
ceedings attaching the Jhusi Sugar Mills 
and. directing the sale o? the sugar mill 
as barred by limitation, It was held by 
the Supreme Court that the principle of 
res judicata applies to execution pro- 
ceedings and as the judgment-debtor in 
that case did not raise any objection as 
to revival of the execution proceedings 
before the Civil Judge Allahabad the 
judgment-debtors are barred by princi- 
ple of res judicata from questioning di- 
rectly or indirectly the order reviving 
the execution proceedings, 


10. Mr. Tatia learned counsel for the 
appellant, however, contends that the 
question of unexecutability of the de- 
cree on the ground of want of stamps 
was never heard and decided and so 
failure to raise objection in that behalf 
will not operate as bar in res judicata, 
He relied upon Shiv Shanker v. Baikunth, 
AIR 1969 SC 971. In that case it has been 
of course held that unless the question 
is heard and decided by the court, the 
principle of res judicata does not apply 
to it. In that case objections under S. 47 
of the judgmént-debtor were dismissed 
in default. The court relying upon the 
catena of decisions of the Indian High 
Courts held that where the execution 
application or objection petition is dis- 
missed in default the decision is not a 
final decision of the court after hearing 
the parties and therefore could not ope- 
rate as res judicata and in such a case 
the judgment-debtor can raise that ob- 
jection in a subsequent application filed 
by him. This case deals with a limited 
point that if the application under S, 47, 
C.P.C. is dismissed in default such deci-~ 
sion would not operate as res judicata. 
It is well to remember here that decision 
is only an authority for what it actual- 
ly decides, What is of the essence in a 
decision is its ratio and not observations 
found therein nor what logically follows 
from the various observations made 
in it. 


1k. The decision in Shiv Shanker v. 
Baikunth (AIR 1969 SC 973) is clearly 
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distinguishable. In that ease objection 
was never decided on merits as has hap- 
pened in the case before me. The point 
of constructive res judicata has not at 
all involved and could not have arisen as 
the objection petition was dismissed in 
default without hearing it on merits, 


12. From the foregoing discussion of 
the case law, the position of law which 
emerges is that the judgment-debtor if 
he so desires must raise all objections to 
the executability of the decree which ar 
available to him at one and the same 
time at appropriate stage and if he does 
not do so he is préciuded from raising 
fresh objection in a piece-meal manner 
at a subsequent stage even in the same 
ex€cution proceedings. 


13. Having discussed the position of 
law I now turn back to the facts of the > 
present case. In the present case previ- 
ously in the first abjection deceased 
judgment-debtor Magsingh had contend- 
ed that the decree under execution be- 
ing a money decree could not have been 
passed in a partition suit. This objection 
was dismissed and the order of dismissal 
was upheld by Gattani J. in second ap- 
peal who held that the decree being a 
money decree was executable. In that 
case no objection as to the executability 
of the decree on the ground of its not 
being engrossed on the stamp paper was 
ever taken. That ordez of Gattani J. will 
itself operate as constructive res judicata 
as other objections which ought to have 
been raised will be deemed to have been 
taken and impliedly decided. In the se- 
cond and third objections filed on behalf 
of the judgment-debter no objection in 
respect of decree being not duly stamped 
was ever taken and those objections were 
also dismissed, In the fourth objection 
petition it was contended on behalf of 
the judgment-debtor that the decree un- 
der execution being a partition decree 
and being not duly stemped was not exe- 
cutable. The objection was overruled by 
the executing court and the appeal 
against the order of dismissal was also 
dismissed. The matter was thereafter 
taken by way of second appeal before 
the High Court. During the pendency of 
the appeal the decree-~holder submitted 
stamp paper on 20th of February, 1976 
whereupon the appeal was withdrawn by 
the judgment-debtor and the same was 
dismissed as having been withdrawn. 
When the appeal was withdrawn by the 
judgment-debtor it is very difficult to 
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understand how the judgment-debtor 
could be allowed to raise the same ob- 
jection to the executability of the decree 
of its being not duly stamped. Despite 
that the judgment-debtor in the last 
i and the fifth objection again took objec- 
tion that the auction sale was void as 
when it took place it was not duly stamp- 
ed as the stamps were submitted at a 
late stage during the pendency of the 
second appeal. Once the decree-holder 
had withdrawn the appeal the order has 
again become final and it is too late in 
day to allow the judgment-debtor to raise 
objection to the executability of the de- 
cree. Be that as it may the judgment- 
debtor having not taken objection at the 
earliest in his first objection petition he 
is precluded from taking such objection 
on the principle of constructive res judi- 
cata inasmuch as it was incumbent upon 
Ahim to raise all the objections which 
were available to him when the first ob- 
jection was filed. It is therefore now too 
late in the day to permit the judgment- 
debtor to raise the objection to the exe- 
cutability of the decree on the ground 
that the decree under execution being 
not duly stamped at the time of the auc- 
tion sale, the auction sale was invalid. 
If such a contention is accepted there 
will be no finality in the execution pro- 
ceedings and the same may be dragged 
for indefinite time at the sweetwill of 
the judgment-debtor. The principle of 
constructive res judicata is a salutory 
principle based on public policy that 
there must be a finality in the litigation. 


14. In view of the foregoing discus- 
sion I have no hesitation to hold that 
the judgment-debtor’s objection against 
the executability of the decree and the 
invalidity of the auction sale is barred on 
the principle of constructive res judicata 
and the same has therefore, to be over- 
ruled. The preliminary objection raised 
on behalf of the respondents Nos. 1 to 3 
is therefore upheld. 


15. In view of my decision on the 
preliminary point I do not think it ne- 
cessary to deal the case on merits. 


16. In the result I dismiss the appeal. 
However, } keep the costs easy. 


Appeal dismissed. 
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Srinath Sharma, Petitioner v. State 
Transport Appellate Tribunal, Rajasthan, 
Jaipur and others, Respondents. 

Civil Writ Petn. No. 78 of 1977, 
6-5-1977. 

(A) Motor Vehicles Act (1939), Ss. 62 
(1) (c) and 68-F (1-C) — Temporary per- 
mit if can be granted by invoking power 
both under S. 68-F (1-C) and S. 62 (1) 
(c). l 

A temporary permit can be issued by 
invoking the power both under S. 68-F 
(1-C) and S. 62 (1) (c) and therefore 
where a portion of the route is covered 
by a draft scheme under S. 68-C to which 
S. 68-F (1-C) applies and the other por- 
tion is not under either an approved or 
draft scheme a temporary permit in res- 
pect of the entire route can be granted 
if the embargo of S. 68-F (i-C) doss not 
apply to the portion covered by the draft 
scheme because the State Transport 
Undertaking has not applied for a tem- 
porary permit under S. 68-F (1-A) and 
the conditions laid down in S. 62 (1) (c) 
are complied’ with. 1976 WLN (UC) 328 
(Raj), Rel. on; Special Appeal No. 539 of 
1971, D/- 13-11-1972 (Raj), Dist. (Para 11) 


(B) Motor Vehicles Act (1939), S. 62 
(1) (c) and S. 64 (1) (f) — R.T.O. finding 
no need for issuing temporary permit — 
Appellate Tribunal if can reverse deci- 
sion. 


Whether temporary need requiring 
issue of temporary permit under S. 62 (1) 
(c) exists is really for the R.T.A. tc de- 
termine but his decision is subject to 
appeal and where the R.T.A. found that 
there was no temporary need requiring 
issue of a temporary permit, the S T.A.T. 
as the appellate authority would be per- 
fectly competent to: decide whether in 
the facts and circumstances grant of a 
temporary permit was justified and hold 
that there was a temporary need under 
(Para 12) 


(C) Motor Vehicles Act (1939), S. 62 (1) 
(c} — Whether temporary need within 
S. 62 (1) (c) exists — Test. 


Though existence of permanent vacan- 
cies may not necessarily mean that there 
is a particular temporary need within 
S. 62 (1) (c) but the existence of perma- 
nent vacancy and temporary need can 
co-exist and in that case grant of a tem- 
porary permit would be permissible. AIR 
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1966 SC 156, Rel. on; AIR 1976 Raj 166, 
Expl. (Para 12) 

(D) Constitution of India, Art. 226 — 
Motor Vehicles Act (1939), S. 64 (1) (£) 
and S. 62 (1) (c) — Finding of Appellate 
Tribunal that grant of temporary permit 
was necessary — Interference with under 
Art. 226. 


The High Court under Art. 226 does 
not sit as'a Court of Appeal over the de- 
cision on facts given by the authorities 
under the Act and unless the authorities 
have completely misdirected themselves 
on a point of law or have based their 
decision on na evidence their decision 
cannot be interfered with and the finding 
of the Appellate Tribunal that the tra- 
velling public required the grant of 
temporary permit based on the assess- 
ment of various facts and circumstances 
cannot be interfered with under Art. 226 
unless it is manifestly perverse or capri- 


cious. AIR 1977 Raj 29. Rel. on. (Para 12) 


Cases Referred: Chronological Paras 


AIR 1977 Raj 29: 1976 Raj LW 491 12 
AIR 1976 Raj 166: 1975 Raj LW 491 12 


1976 WLN (UC) 328 (Raj) 11 
(1972) Spl. Appeal No. 539 of 1971, Dj/- 

13-11-1972 (Raj) 11 
AIR 1966 SC 156 12 


(1964) Civil Misc, Writ No. 552 of 1961, 
D/- 24-8-1964 (Raj) 9 
AIR 1957 SC 628 10 


L. L. Sharma, for Petitioner; R. N. 
Munshee, Intervener; O. P, Sharma, for 
Respondent No. 3. 


ORDER:— This is a petition under 
Art. 226 of the Constitution seeking a 
direction to quash and set aside the order 
of respondent No. 1, State Transport Ap- 
pellate Tribunal, Jaipur, dated March 7, 
1977, by which it has granted a tempo- 
rary permit to respondent No. 3 on Kota- 
Mangrole route and to quash the permit 
issued to it. 

2. A draft scheme under S. 68-C of 
the Motor Vehicles Act, 1939 (hereinafter 
called ‘the Act’) for nationalisation of a 
number of routes was published on April 
94 1973. One of the routes published 
(with which we are concerned) was 
Kota-Kasbathana via Tater. The distance 
between the Kota Municipal limits and 
Tater is 6.5 kilometers. The objections to 
the draft scheme came to be considered 
by the Joint Legal Remembrancer, who, 
by order dated May 7, 1976, approved 
the scheme with the modifications etc. 
mentioned in the said order. One of the 
points pressed before him was that as 
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Tater is only at a distance of 6.5 kilo- 


meters from the Municipal Council, - 
Kota, overlapping by private buses up 
to Tater, should be allowed. The said 


plea was accepted by him and he there- 
fore held,— 


none in public interest, t consider it 
appropriate that upto Tater the buses 
of private operators shall be allowed to 
pass and there shall be no curtailments 
from the permits. To this extent these 


od -— 


concessions shall be available not only 
to existing operators but to others also, 
who may be allowed to bifurcate their 
route from this traffic point.” (emphasis 
supplied). 

The said scheme was approved and pub- 
lished under S. 68-D of the Act on June 
15, 1976. A further corrigendum was 
issued to the said notification by the 
Government notification of July 16, 1976. 
As a consequence, cls. 4 and 5 of the 
scheme provided that excepting the State 
Transport Undertaking and State Trans- 
port Undertakings of other States either 
under existing inter-State agreements or 
inter-State agreements to be entered into 
future and also operators on the existing 


amalgamated route of Kota-Khatoli- 
Gota-Piploda route and other routes 
which bifurcate from Tater, no other 


person will be entitled to ply stage carri- 
age on this route. 


3. A draft scheme under S. 68-C of 
the Act for the route Kota-Khatoli via 
Tater-Dhabri has also been published on 
April 3, 1976 The said scheme has not 
yet been approved under S. 68-D of the 
Act. 


4. There is a Kota-Tater-Dhabri- 
Magrol route on which the petitioner 
along with certain other persons is ope- 
rating. This route of Kota-Mangrol over- 
laps the notified route under S. 68-D of 
Kota to Kasbathana from Kota up to 


- Tater. It also overlaps the route of draft 


scheme under S. 68-C of the Act of Kota 
to Khatoli from Kota to Dhabri via 
Tater. The portion from Dhabri to Mang- 
rol is not on a route under S. 68-D` or 
68-C of the Act. ' 


5. It appears that prior to 1971, there 
was a scope of 4 buses and three services 
on Kota-Mangrol route. This has now 
been revised to 7 buses with six return 
services. The Regional Transport Autho- 
rity has granted two temporary permits 
on this Kota-Mangrol route (the same 
however is not under challenge before 
me) and need not conzern us, 
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6. As there was scope for one permit, 
respondent No. 3 applied on Jan. 29, 
1977 for a temporary permit under Sec- 
tion 68-F (1-C) and 8. 62 (1) (ce) of the 
Act on the ground that there is shortage 
# of buses to cope up with the increased 
traffic from Kota to Mangrol via Sultan- 
pur-Dhabri to Swali, This application 
was rejected by the R.T.A. on Feb. 11, 
1977 on the ground that there was no 
temporary need and also because part of 
the route had been notified and that part 
of the route has been notified under 
S. 68-C. Respondent No, 3 was aggrieved 
and went in appeal before respondent 
No. 1 which by its order dated March 7, 
1977, has granted temporary permit for a 
period of 4 months to respondent No. 3 
with the condition that the same will be 
invalid when the Rajasthan State Road 
Transport Corporation’s buses start on 
«the route or a part of the route under 
nationalisation scheme. The petitioner is 
aggrieved and has come up to this court 
challenging the grant of the impugned 
temporary permits to respondent No, 3. 

7. Section 68-FF of the Act puts a 
restriction on the grant of permit in res- 
pect of a notified route. Proviso to Sec- 
tion 68-FF however permits that where 
no application for grant of permit has 
been made by the State Transport Un- 
dertaking, a temporary permit may be 
granted to a person in respect of the said 
notified area subject to the condition 
that such permit shall cease to be effec- 
tive on the issue of a permit to State 
Transport Undertaking. Section 68-F 
(1-A) provides that where any scheme 
has been published by the State Trans- 
v port Undertaking under S. 68-C, the said 
Undertaking may apply for temporary 
permit in respect of any area, route of 
portion thereof specified in the scheme 
and the State Transport Authority shall 


grant the temporary permit. Sub-sec- 
tion (1-C) of S. 68-F further provides 
that if no application for a temporary 


permit is made under sub-s. (1-A), the 
S.T.A. or the R.T.A. may grant tempo- 
rary permit to any person in respect of 
the area or route or portion thereof spe- 
cified in the scheme......... It is common 
ground that no application for a tempo- 
rary permit has been made under sub- 
sec. (1-A) of S. 68-F for the route or a 
portion of the route from Kota to Kha- 
toli via Tater-Dhabri for which a scheme 
has been published under S. 68-C of the 
Act. 

8. The contention by the learned 
counsel for the petitioner, Mr. Sharma 
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and Mr. Munshee, who was allowed to 
intervene in support of the petitioner, 
was that Kota to Kasbathana is a noti- 
fied route of total exclusion barring from 
Kota-Tater but only for the existing 
operators at the time the scheme was 
approved in June 1976, The respondent 
No. 3, who had admittedly been given 
a permit in March 1977 could not have 
been thus given a temporary permit on 
Kota to Mangrol route which overlaps 
the portion of the notified route of Kota- 
Kasbathana from Kota to Tater. This 
argument naturally assumes that the 
portion of Kota to Tater of the notified 
route is a portion of total exclusion for 
all operators excepting those who were 
operating in June 1976. The counsel for 
the petitioner admits that the petitioner 
as well as some other operators who 
were plying at the time the scheme was 
approved and notified under S. 68-D, are 
operating on Kota-~Mangrol route even 
at present, and thus overlap Kota to 
Tater, a portion of notified route. This 
they purport to justify by invoking to 
their aid paras 4 and 5 of the approved 
scheme published on June 15, 1976, along 
with the corrigendum of July 6, 1976. 
The petitioner wants to read paras 4 and 
ð to mean that persons who were plying 
buses on Kota-Khatoli route as well as 
other routes, which bifurcate from Tater, 
were alone allowed to operate on a por- 
tion of notified route of Kota~Kasbathana 
i.e., from Kota to Tater. Thus according 
to this argument, portion of Kota to 
Tater is not a portion of total exclusion 
so far as the then existing operators are 
concerned, but is a portion of total ex- 
clusion, so far as any other persons like 
the respondent No. 3 in future may seek 
to ply on portion. I cannot agree. A re- 
ference to the order of the Joint Legal 
Remembrancer dated May 7, 1976 will 
show that he was greatly impressed with 
the fact that the distance between Kota 
Municipal limit to Tater is only 6.5 kilo- 
meters and that he had been permitting 
the overlapping in other schemes up to 
9 kilometers, beyond the municipal 
limits. He also notified that at Tater about 
38 services pass to and fro from Kota- 
Khatoli-Itawa and total number of per- 
sons travelling is 1,500, Kota was said 
to be afastly developing industrial centre. 
Keeping all these considerations in view, 
he directed that up to Tater, the buses 
of private operators shall be allowed to 
pass, He specifically held that this con- 
cession will be available not only to the 
existing operators but to others also who 
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may be allowed to bifurcate their route 
from this traffic point. (emphasis applied). 
It is thus clear that when the scheme 
was notified under S. 68-D and the por- 
tion from Kota to Tater was allowed to 
be plied by private buses if the buses 
bifureate at Tater, the concession was not 
restricted only to then existing permit 
holders but was to operate in favour of 
all permits holders who may in future 
be allowed to bifurcate their route from 
Tater. The overall consideration was 
that as the distance between Kota to 
Tater was very small and as the require- 
ment of traffic was heavy, it may work 
great inconvenience to the public if be- 
cause of this small overlapping, buses 
were not to be allowed to operate on 
other routes like Kota-Mangrol even 
though they were to  birfurcate from 
Tater. 


9. Mr. Munshee had sought to urge 
that resolution in permitting of the ex- 
isting operators and not’ others is not, 
per se, discriminatory and had referred 
me to Civil Miscellaneous Writ No. 552 
of 1961 decided on August 24, 1964 (Raj) 
(Mushtaq Ahmed v. State) I need not go 
in the question of discrimination, be- 
cause on the interpretation that J have 
given of the notified scheme, J have no 
doubt that the overlapping was permitted 
not only to the existing operators, but 
to any other person whose route may be 
bifurcated from Tater. That case is there- 
fore of no help to the petitioner. 


10. Mr. Munshee had also referred 
me R. M. D, C. v. Union of India, AIR 
1957 SC 628 for the contention that as 
the notified scheme is law, one must try 
to see the intent of them that made it 
and that could be gathered from the 
wordings actually used in the Statute. 
The proposition is unexceptionable. The 
words mentioned in the notified scheme 
are clear and do not make any special 
concession only in favour of the then 
existing operators. I can also see no legi- 
timate reason why it should have been 
done so when the whole purpose was 
that the short distance from Kota to 
Tater should not be excluded because 
otherwise it may interfere and harm the 
travelling public. In that view, as the 
approved scheme under S. 68-D itself 
does not provide for the total exclusion 
of the portion of Kota to Tater so long 
as the buses bifurcate from Tater, the 
argument that the permit of respondent 
No. 3 from Kota to Mangrol is invalid 
because he would ply on a portion af 
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notified route from Kota to Tater is not 
maintainable. 


li. As the State Transport Undertak- 
ing has not yet applied for - temporary 
permit on Kota-Khatauli via Dhabri 
route, (under S, 68-C of the Act), prima 
facie, there cauld be no objection to the 
respondent No. 3 being granted tempo- 
rary permit under S. 68-F (1-C) for the 
portion Kota to Dhabri. This is of course 
not disputed by the petitioner. What is, 
however, objected is that the tempo- 
rary permit to respondent No. 3 has 
not been issued from Kota to Dhabri, 
but from Kota to Mangrol, and as Dhabri 
to Mangrol is not a part of the draft- 
scheme route, therefore, a permit could 
not have been issued by invoking the 
power under S. 68-F (1-C) of the Act. 
The next corrollary to this argument 
necessarily implies that a permit can- 
not be issued by invoking power both 
under S. 68-F (1-C) and S. 62 (1) (¢) of 
the Act. The underlying assumption in 
this argument is that as Chapter IV, 
wherein S, 62 is found, and Chapter IV-A, 
which comprise S. 68-F (1-C), are sepa- 
rate chapters, the power in these two 
sections cannot be combined for issuing 
temporary permits. It is maintained that 
the power to issue a temporary permit 
can either be exercised by invoking 
power separately under S. 62 or S. 68-F 
(i-C) but not by combining both, Of 
course, if this argument of the petitioner 
has any validity, obviously, the respon- 
dent No. 3 could not have been granted 
a temporary permit because of a portion 
from Kota-Tater-Dhabri is under a 
draft scheme under S. 68-C, to which 
S. 68-F (1-C) applies while the portion 
from Dhabri to Mangrol is not under 
either an approved or draft scheme. 
There is however. fallacy in the argu- 
ment. The Act provides for the issue of 
a non-temporary permit and a tempo- 
rary permit, Section 62 of the Act lays 
down a condition under which a tempo- 
rary permit can be issued. So when a 
person applies for a temporary permit, 
it can be issued to him if conditions laid 
down under S. 62 are complied with. But 
S. 68-F (1-C) has laid down an embargo 
on the issue of the temporary permit on 
the route on the draft scheme (even if 
conditions of S. 62 are complied with) 
unless the conditions laid down under 
S. 68-F (1-C) are camplied with. The 
consequence is that when a person ap- 
plies for a temporary permit, the issu- 
ing authority has to see that not only 
he complies with the conditions laid 
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down in sub-s. (1-C) of 5. 68-F, if tem- 
porary permit is also to include a por- 
tion of the route mentioned in draft 
scheme under S. 68-C of the Act. It is 
notas if a hybrid composite permit is 
being issued as was the objection which 
was accepted in Special Appeal No, 539 
of 1971 (Umraosingh v. R.T.A., Udaipur) 
decided om November 13, 1972, by this 
Court. In that case, a permit had been 
issued with the remarks that it would 
be a temporary permit on a part of the 
route and a non-temporary one for an- 
other part of the route. It was in that 
context that it was observed by the Di- 
vision Bench that permits contemplated 
under the Act are of two kinds, non- 
temporary and temporary, and no third 
category of permit could be granted un- 
der the Act. In the present case, how- 
ever, the permit issued is a temporary 
- permit contemplated under the Act and 
Umraosingh’s case (supra) has no appli- 
jeability. The permit, here, is temporary 
one. The embargo of S. 68-F (1-C) of the 
Act does not apply and therefore res- 
pondent No. 3 is in a position to obtain 
a permit from Kota to Mangrol. The 
argument of the petitioner really boils 
down to this that because a reference 
has to be made to both Chapters IV and 
IV-A, before a temporary permit can be 
issued to respondent No. 3, the permit 
becomes invalid. There is no warrant in 
law for such an argument. Objection to 
issue of a temporary permit to respon- 
dent No, 3, can only succeed if it is 
shown that there is a legal bar te the 
issue of temporary permit to respondent 
No. 3. This the petitioner could only do 
if they were successful in proving that 
there was at: embargo under S. 68-F 
(1-C) to the issue of a permit on the por- 
tion Kota to Dhabri. But as I have al- 
ready mentioned, there is none because 
State Transport undertaking has not ap- 
plied for a temporary permit under Sec- 
tion 68-F (1-A). There is thus no embar- 
go on granting temporary permit te res- 
pondent No. 3. I have previously alse 
in Bhanwarlal Jain v. Regional Trans- 
port Authority, Udaipur (1976 WLN (UC) 
328) rejected the contention that though 
the power be with the Transport Autho- 
rity under Chapters IV and IV-A, the 
same cannot be exercised at the same 
time. For the reasons mentioned above, 
I am of the view that the temporary 
permit issued to respondent No. 3 could 
not be objected. to on the gruund that a 
portion of the route, ive. Kota-Tater- 
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Dhabri was comprised in the route off 
draft scheme under S. 68-C of the Act. 
12. The next objection sought to be 
raised was that the R.T.A. had held that 
there was no need and the S.T.A. res- 
pondent No. 1 had illegally held that 
there was a temporary need under Sec- 
tion 62, It is obvious that whether tem- 
porary need exists requiring a temporary 
permit to be issued, is really for the au- 
thorities under the Act to determine. It 
is true that the R.T.A. found thet there 
was no temporary need requiring an 


issus of a temporary permit, but then 
its decision was subject to appeal andi 


respondent No. 1, as an appellate au~- 
thority, was perfectly competent to de- 
cide whether in the facts and circum- 
stances, grant of a temporary permit was 
justified. Mr, Sharma referred me to 
Capocr v. Regional Transport Authority 
Jaipur Region, Jaipur, 1975 Raj LW 498: 
(AIR i976 Raj 166) wherein it was. said 
that mere increase of scope of* permits 
on the route does not mean that necés- 
sarily there is a temporary need. In that 
case, the learned Judge found that no 
temporary need was mentioned and from 
the order of the R.T.A. it appeared that 
it had not taken into consideration the 
question of shortage of vehicles for the 
purpose of maintaining existing services 
on the route. It was in that cantext that 
it was held that even though the scope 
of permits has been increased, it did 
not mean that there was a temporary 
need. It is no doubt true that existence 
of permanent vacancies may not neces- 
sarily mean that there is a particular 
temporary need within meaning of Sec- 
tion 62 (1) (e) of the Act. But it is equal- 
ly true that the existence of permanent 
vacancy and a temporary need fan co- 
exist, There may be circumstances ir 
which both may co-exist and in thai 
case, the grant of temporary permit 
would be permissible. As held in Madhya 
Pradesh State Road Transport Corpora- 
tion, Bairagarh, Bhopal v. B. P. Upa- 
dhyaya, AIR 1966 SC 156, there is no 
antithesis between a particular tempo- 
rary need and a permanent need and it 
is manifest that these two kinds of needs 
may co-exist on a particular route and 
that sub-section contemplates that there 
may exist a temporary need for trans- 
port facilities on a particular route eyen 
in case of permanent -need for such faci- 
lities. A reference to the order of res- 
pondent S.T.A. shows that it has refer- 
red to the fact that the R.T.A. has itself 


on January 19, 1977, increased the scope 
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from 5 to 7 buses indicating that there 
was need to increase the buses on the 
route; the respondent No. i also found 
it strange thai immediately thereafter, 
the R.T.A. should have taken the view 
by its impugned order of Feb. 11, 1977 
that the bus service on the route was 
satisfactory and that iravelling public 
was not experiencing any difficulty. Res- 
pondent No, 1 has clearly found that it 
has not been established which condi- 
tions of 5, 68-F (1-C) and S. 62 (1) (o) 
have not been complied with by respon- 
dent No. 3. It is also mentioned that 
there is a rush of travelling publie with 
an increase of traffic and that it was for 
the convenience of the travelling public 
to issue permit. A firm finding has been 
given by respondent No. J that travel- 
| ting public requires the grant of a tem- 
porary permit. It will be seen that this 
decision by respondent No. 1 is based on 
the assessment of the various facts and 
: circumstances and being within its juris- 





diction, cannot be imterfereqd with by 
this court unless it was manifestly per- 


verse or capricious, vide Bherulal v. 
State Transport Appellate Tribunal, 
Rajasthan, 1976 Raj Lw 491: (AIR 1977 
Raj 29) where J have said (at p. 35):— 
er To ask this Court to substitute 
its own satisfaction for that of the Re- 
gional Transport Authority, a body of 
experts and specialists who have been 
entrusted by the statute to lock after 
the needs of the travelling publie is to 
ask the court to take on matters for 
which it is obviously not fully equipped 
either with reference to the full mate- 
rials, local conditions and other circum- 
stances on the basis of which alone a 
satisfactory decision can be made.” 
This Court under Art. 226 of the Consti- 
tution does not sit as a court of appeal 
over the decision on facts given by the 
authorities under the Act, unless 
the authorities under the Act have com- 
pletely misdirected themselves on a 
point of law or have based their deci- 
sion on no evidence, their decision can- 
not be interfered with. Such js not the 
situation here. This plea of the petitioner 
also fails. 


13. The result is that I find rio merit 
in the writ petition and the same is dis- 
missed with costs. 


Petition dismissed. 


Abdul Aziz v. State 
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D. P. GUPTA, J, 
Abdul Aziz, Petitioner v. State of 


Rajasthan and others, Respordents, . 

Civil Writ Peta, No. 1782 of 1976, D/- 
28-3-1977. 

(A) Motor Vehicles Act (1939), S. 68-D 
-~ Power to ‘issue summons — Does not 
include power to compel attendance — 
Authority hearing objections to scheme 
framed under S. 68-€ has power only to 
summon witnesses and take their evi- 
dence -—— However it cannot compel the 
witnesses either to atiend or to produce 
documents like a civil court — It may 
draw a proper inference from non-pro- 
duction of evidence or non-attendance of 
witness. 

The provisions of sub-s. (2) of S. 68-D 
only empower the State Government or 
the officer authorised by it to decide the 
matter after giving an opportunity to 
the objector or his representative and 
the representatives of the State Trans- 
port Undertaking to be heard in the mat- 
ter. Even the Rules also do not authorise 
the State Government or the authorised 
officer to compel the attendance of wit- 
nesses, AIR 1963 SC 1398 and AIR 1967 
SC 1815, Foll; ATR 1361 SC 1575, Ex- 
plained. {Paras 6, 7) 

(8) Motor Vehicles Act (1939), S, 68-C 
— Draft scheme — Can be for part of 
existing route -— Need not be for entire 
existing route. 


A drai scheme for nationalisation ean 
be proposed under S. 68-C of the Act by 
State Transport Undertaking in respect 
of a new route A portion of an existing 
route can be a new ute within the 
definition of the term ‘route’ contained 
in sub-s. (28-A) of S. 2 of the Act. A 
route as defined in the Act means a line 
of travel which speciizs the highway 
that may be traversed by a motor vehi- 
cle between one terminns and the other. 
There is no requirement in law that the 
route in respect nf which a draft scheme 
of nationalisation is proposed must be an 
existing route, prior tc the publication 
of the draft scheme. Sol. Appeal No. 19 
of 1974, D/- 10-12-1974 (Raj) and Civil 
Spl Appeal No. 177 of 1973, D/- 14-12- 
1973 (Raj), Foll (Para 8) 
Cases Referred: Chronological Paras 
(1974) Spl, Appeal No. 19 of 1974, D/- 

10-12-1974 (Raj) 8 
(1973) Civil Spl. Appeal No. 177 of 1973, 

_D/- 14-12-1973 (Raj) 8 
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AIR 1967 SC 1815 
AIR 1963 SC 1098 
AIR 1961 SC 1575 6 
R. R. Vyas, for Petitioner; R. N. Mun- 
- shi, for Respondents; M, D. Purohit, 
Addl. Govt. Advocate, for the State. 


ORDER:— This writ petition deserves 
to be dismissed as the grounds sought to 
be raised therein already stand conclud- 
ed by this Court and the Supreme Court. 

2. The Rajasthan State Road Trans- 
port Corporation (hereinafter referred 
to as ‘tthe Corporation’) published a draft 
scheme for the nationalisation of Dun- 
garpur-Peeth route under S. 68-C of the 
Motor Vehicles Act (hereinafter referred 
to as ‘the Act’). The aforesaid draft 
scheme was published in the Rajasthan 
Gazette dated April 3, 1976 inviting ob- 
jections in respect thereof from the con- 
` cerned operators, The petitioner and se- 
veral others raised objections. The Joint 
Legal Remembrancer No. Il, Govern- 
ment of Rajasthan, who is empowered 
to hear the objections in respect of the 
draft schemes of nationalisation on be- 
half of the State Government, under the 
provisions of sub-s. (2) of S, 68-D of the 
Act, decided some of the objections styl- 
ed as preliminary objections by his 
order dated September 25, 1976. The 
matter is yet to be heard and decided on 
merits by the aforesaid Joint Legal Re- 
membrancer. The present writ petition 
has been filed in this Court challenging 
the order passed by the Joint Legal Re- 
membrancer on September 25, 1976. 

3. Mr. Munshi has raised a prelimi- 
nary objection to the maintainability of 
this writ petition, namely that the order 
passed by the Joint Legal Remembrancer 
is an interlocutory order and his submis- 
sion is that this Court should not enter- 


4,5, 6 
4 


tain a writ petition against such an inter- ' 


locutory order. As I have heard the 
learned counsel for the parties on merits, 
I consider it proper to dispose of the 
writ petition on merits rather than to re- 
ject the same on the aforesaid prelimi- 
nary objection’ raised by Mr. Munshi. 


4. Learned counsel for the petitioner 
pressed only two grounds before me out 
of the five preliminary objections, which 
appear to have been raised before the 
Joint Legal Remembrancer. The first 
contention raised by the learned counsel 
is that although the Joint Legal Remem- 
brancer has agreed to issue summons to 
help the objectors in securing the at- 
tendance of their witnesses, yet he has 
held that he Has no power to compel the 


Abdul Aziz v. State (Gupta J.) 


[Prs. 1-5} - Raj- 227 


witnesses to attend and give evidence 
before him in the proceedings under sub- 
sec. (2) of S. 68-D of the Act and in view 
of the aforesaid order of the Joint Legal 
Remembrancer, there would be no effec- 
tive hearing in the matter, This conten- 
tion, which is now sought to be raised 
again before this Court has already been 
rejected twice by their Lordships of the 
Supreme Court on earlier occasions, In 
Nehru Motor Transport Co-op. Society ` 
Ltd. v. The State of Rajasthan, AIR 1963 
SC 1098 and in Capital “Multipurpose Co- 
op. Societies, Bhopal v. State of Madhya 
Pradesh, AIR 1967 SC 1815, their Lord- 
ships of the Supreme Court repelled si- 
milar contentions advanced before them 
that without the help of the coercive 
process to: secure the attendance of a 
witness, there could be no effective 
hearing under S. 68-D of the Act. In the 
ease of Nehru Motor Transport, (AIR 1963 
SC 1098) their Lordships of the Supreme 
Court were pleased to observe as follows 
in this connection (at p. 1102), 

"As to the contention that the Rules 
do not provide for compelling the atten- 
dance of witnesses and all that the 
Legal Remembrancer can do is to sum- 
mon witnesses who may or may not ap- 
pear in answer to the summonses it is 
enough to say that the proceedings be- 
fore the Legal Remembrancer though 
quasi-judicial are not exactly like pro- 
ceedings in court. In proceedings of this 
kind, it may very well be concluded 
when a witness is summoned and does 
not appear, that he does not wish to give 
evidence, and that may be the reason 
why no provision is made in the Rules 
for any coercive process. We think in 
the circumstances of the hearing to be 
given by the Legal Remembrancer, it is 
enough if he takes evidence of the wit- 
nesses whom the objectors bring ‘before 
him themselves and if he helps them to 
secure their.attendance by issue of sum- 
monses. But the fact that the Rules do 
not provide for coercive processes does 
not mean in the special circumstances of 
the hearing before the Legal Remem- 
brancer that there can be no proper 
hearing without such coercive proces- 
ses.” 

5. This question was again raised be- 
fore their Lordships of the Supreme 
Court in Capital Multipurpose Co-opera- 
tive Societies’ case (AIR 1967 SC 1815) 
wherein it was observed that the autho- 
rity hearing the objections under Sec- 
tion 68-D (2) of the Act was not bound 
to summon witnesses as it has no autho- 
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rity to compel the attendance of wit- 
nesses if they did not obey the sum- 


monses. It was held by their Lordships 
that in the absence of such power all 
that the authority can do is to issue let- 
ters requesting persons to appear and 
it is open to those persons to appear in 
response to such a request or not to ap- 
pear. The procedure in respect of hear- 
ing of evidence by the authority em- 
powered to hear objections under Sec- 
tion 68-D (2) of the Act has been sum- 
med up by their’ Lordships as under (at 
p. 1821):— 

Tea If the party concerned wishes to 
produce any document or produce any 
witness, the authority may take the 
documentary evidence into consideration 
or take the evidence of the witness, if it 
considers such evidence relevant and 
necessary. But there is in the absence 
of any provision in the Act or the Rules, 
no power in the authority or the State 
Government to compel attendance of wit- 
nesses or to compel production of docu- 
ments. This is of course not to say that 
if the authority wants any party before 
it to produce any document for satisfy- 
ing itself whether the scheme is for the 
purposes mentioned in S., 68-C it cannot 
so ask; and if the party asked to produce 
documents does not do so, the authority 
would be entitled to draw such infer- 
encés as it might consider justified from 
the non-production of documents. But 
apart from this, there is no power con- 
ferred on the authority under the Act 
or the Madhya Pradesh Rules to compel 
production of documentary evidence or 
to summon any -witness.” 


6. Learned counsel referred to cer- 
tain observations made by their Lord- 
ships of the Supreme Court in Malik 
Ram v. State of Rajasthan, (AIR 1961 SC 
1575} and urged that the authority em- 
powered to hear the objections under 
S. 68-D (2) has the same powers regard- 
ing the recording of evidence as are en- 
joyed by a court of law. In my humble 
view, the observations of their Lord- 
ships in Malik Ram’s case cannot be read 
as urged by the learned counsel for the 
petitioner but they have to be construed 
in the context in which such observa- 
tions were made by their Lordships. Jn 
Malik Ram’s case, the Legal Remem- 
brancer had refused to examine any evi- 
dence at all while considering the ob- 
jections under S. 68-D (2) of the Act. Jt 
was held by their Lordships of the Sup- 
reme Court that the hearing envisaged 
under S. 68-D (2) of the Act compre- 
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hended the production of evidence both 
documentary as well as oral of the ob- 
jectors as well as the State Transport 
Undertaking, It was observed by their 
Lordships that the opvortunity to lead 
evidence should not ke allowed to be ` 
misused by permitting the parties to pro- 
duce any amount of evidence so as to 
prolong the proceedings inordinately, 
but the State Government or the Officer 
hearing the objections on its behalf has 
the power to control the giving and re- 
cording of evidence and in this context 
it was held that the concerned authority 
has such powers as were exercised by 
any court. Thus the aforestaid observa- 
tions related merely to the controlling of 
the proceedings by the State Govern- 
ment or the authorised officer. The crux 
of the matter is that the objector should 
be given a reasonable opportunity to 
produce his evidence, both documentaryl - 
as well as oral, but it must not be for- 
gotten that the State Government or the 
officer hearing the objections on its be- 
half under S. 68-D (2) is only exercising 
quasi-judicial functions and is not exer- 
cising the powers of a court of law in the 
matter of securing attendance of wit- 
nesses, either for producing document 
or for giving evidence. The observations 
made in Malik Ram’s case in this 
nection have been explained by their 
Lordships of the Supreme Court in Capi- 
tal Multipurpose Co-operative 














observed that Malik Ram’s 
decided, — 


Saian that if any party desired to pro- 
duce evidence, whether documentary or 
oral, the authority should take that evi- 
dence, subject to its right to consider 
whether the evidence was relevant or not 
and to reject such evidence as it consi- 
dered, irrelevant. It was also pointed out 
in that case that the authority would 
have full power to control the proceed- 
ings and a party would not be entitled 
to prolong them by producing irrelevant 
or unnecessary evidence.” | 

7. It may be pointed out that the 
provisions of sub-s. (2: of S. 68-D only 
empowered the State Government or the 
Officer authorised by it to decide the 
matter after giving an opportunity to the 
objector or his representative and the 
representatives of the State Transport 
Undertaking to be heard in the matter. 
Even the Rules also do not authorise the 
State Government or the authorised Offi- 
cer to compe! the attendance of witnes- 
ses The two decisions of the Supreme 
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Court referred to above have clinched 
the matter finally and any further argu- 
ment, in my view, does not survive in 
this respect. i 
_ 8. The second contention raised by 
' learned counsel is that a draft scheme 
of nationalisation under S. 68-C of the 
Act could be framed by the State Trans- 
port Undertaking in respect of an exist- 
ing route and not for a portion of an 
existing route. This question has also 
been decided and stands concluded by 
the earlier decisions of this Court, where- 
in it has been held that a draft scheme 
for nationalisation can be proposed under 
S. 68-C of the Act by State Transport 
Undertaking in respect of a new route. 
A portion of an existing route can’ ‘be 
a new route within the definition of the 
term ‘route’ contained in sub-s. (28-A) of 
S. 2 of the Act. A route as defined in 
tthe Act means a line of travel which 
| specifies the highway that may be tra- 
versed by a motor vehicle between one 
terminus and the other and there can 
be no doubt that Dungarpur-Peeth is 
such a route and a draft scheme of na- 
tionalisation could have been proposed 
under S. 68-C of the Act by the Corpo- 
ration in respect of Dungarpur-Peeth 
route, There is no requirement in law 
that the route in respect of which a draft 
scheme of nationalisation is proposed 
must be an existing route, prior to the 
publication of the draft scheme. The 
question came up for consideration be- 
fore a Division Bench of this Court in 
Ram Sahai Somani v. State of Rajasthan 
(Special Appeal No. 19 of 1974 decided 
on December'10, 1974) (Raj) wherein it 
p was held that there is no justification 
for the argument that the scheme pre- 
pared under S. 68-C of the Act should 
relate only to an existing route or routes. 
The question was also decided by an- 
other Bench of this Court in Shanker Lal 
Khamesara v. State of Rajasthan (Civil 
Special Appeal No. 177 of 1973 decided 
on December 14, 1973) (Raj) where a 
similar contention was repelled by a Di- 
vision Bench of this Court, of which I 
was a member. The learned counsel for 
the petitioner also informed that an ap- 
peal preferred before their Lordships of 
the Supreme Court in Ram Sahai’s cas€ 
was dismissed and as such, this question 
also stands concluded. 


_% No other point was argued by the 


learned counsel, The writ petition is con- 
sequently dismissed. 
Petition dismissed. 
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RAJINDAR SACHAR AND 
R. L. GUPTA, JJ. 


Kesari Lal, Petitioner v.. Sub-divi- 
Sional Officer, Ramgajmandi and others, 
Respondents. 


Civil Writ Petn. No. 1096 of 1976, D/- 
10-3-1977. 

(A) Constitution of India, Art. 226 — 
Rajasthan Tenancy Act (3 of 1955), Sec- 
tion 30-E — Finding that A was Khate- 


‘dar tenant — Interference with. 


The finding of the authorities under 
the Act that A was the Khatedar tenant 
of the land being one of fact cannot be 
interfered with under Art. 226. (Para 3) 

(B) Rajasthan Tenancy Act (3 of 1955), 
S. 30-E — On notified date 1-4-66 land 
held by A as khatedar tenant — Proceed- 
ings to determine ceiling area started — 
‘Pending proceedings A dying — Whether 
ceiling area is to be determined with. re- 
ference to A’s death. AIR 1970 Bom 144, 
Dissent, 


Where proceedings for determination 
of ceiling area were started against A 
who was recorded as Khatedar tenant 
on the notified date of 1-4-66 and during 
the pendency of the proceedings A died 
in 1969 it was held that the ceiling area 
was to be determined with reference toO 
the notified date and not with reference 
to A’s death and his legal representa- 
tives. AIR 1971 SC 2137, AIR 1970 Bom 
115 and AIR 1977 Raj 46, Rel. on; AIR 
1973 Punj & Har 55, Dist; AIR 1970 Bom 
144, Dissent. (Paras 2, 4, 6, 8) 


Cases Referred: Chronolegica! Paras 
AIR 1977 Raj 46:1976 WLN 564 § 
AIR 1973 Punj & Har 55 7 
AIR 1971 SC 2137 6 
AIR 1970 Bom 115 6 
AIR 1970 Bom 144 5, 6 

C. K. Garg, for Petitioner; G. G. 


Sharma, for the State. 


SACHAR, J.:— This petition has been 
filed against the judgment of the Board 
of Revenue against the proceedings un- 
der ceiling law which were started 
against one Smt. (Chandrakanta under 
Chapter III-B added to the Rajasthan 
Tenancy Act, 1955 (hereinafter to be 
called the ‘old law’). 

2. The land was originally recorded 
in the name of one Smt. Gulab Bei, who 
had adopted Govindlal, son of petitioner 
No. 1. After the death of Smt. Gulab Bai, 
the land was recorded in the name of 
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Govindlal and after his death, in the 
name of Smt. Chandrakanta, who was 
recorded as the Khatedar tenant. Since 
she was holding the land in excess „of 
the ceiling area, notices were issued to 
her and the present petitioners joined 
the proceedings and claimed one-fourth 
share in favour of eath of the three 
petitioners and one-fourth share in fav- 
our of Ram Narain, another son of 
Kesharilal. An effort was made before 
the authorities to contend that the peti- 
tioners were in possession of the land 
since 1957 on the basis of one mutation 
entry made in that year, though that 
entry was not repeated subsequently. 
The authorities below have come to the 
conclusion that in view of the entry in 
the name of Smt. Chandrakanta as a 
Khatedar tenant, the land must be pre- 
sumed to belong to her and on that basis 
surplus area has been determined under 
Chapter IIIB of the Rajasthan Tenancy 
Act, taking Smt. Chandrakanta as a 
Khatedar tenant. The petitioners having 
failed in the proceedings before the 
Board of Revenue, have come up to this 
Court in this writ petition. 

3. Mr. Garg tried te reopen the find- 
ing of fact by the authorities below by 
urging that the petitioners have been in 
possession of the land since 1957, and 
even earlier, and that the entry in the 
Tevenue record in the name of Smt. 
Chandrakanta could not deprive them of 
their title to land. We are afraid, this 
is a finding of fact, and it is not open to 
us to reopen that finding in the present 
proceedings. The authorities below have 
correctly stated that the entries in the 
revenue record show that the land was 
entered in the Khatedari of Smt. Chan- 
drakanta and the petitioners have not 
been able to rebut that presumption. We 
also find that when the p€titioners ap- 
peared in escheat- proceedings before the 
Additional Collector, Kota, in 1972, they 
made a statement in which it was stated 
that they were the legal representatives 
of Smt. Chandrakanta and therefore the 
escheat proceedings could not. be taken. 
This shows that the petitioners accepted 
that they were the heirs of Chandra- 
kanta, which admission obviously shows 
that they were not claiming any inde- 
pendent right to the land. It is not un- 
derstood why, if claim of the petitioners 
was that they had independent right 
apart from the right to claim the land 
as legal representatives of Smt. Chandra- 
kanta, the said claim should not have 
been put before the Additional Collector. 
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Be that as it may, as the authorities have 
come to the finding of fact that the land 
was in Khatedari of Smt. Chandrakanta 


the said finding cannot be interfered 
with. 
4. Smt. Chandrakanta died in 1989. 


The order of the Sub-divisional Officer 
was passed sometime in 1975. The Sub- 
divisional Officer and the other autho- 
rities have proceeded to determine the 
ceiling area on the basis of the land hav- 
ing been held by Chandrakanta on 
April 1, 1966, the notified date in terms 
of S. 30-E of old law. The contention of 
Mr. Garg, however, is that the ceiling 
area is not to be determined with refer- 
ence to April 1, 1966, but should be de- 
termined with respect to the date of the 
death of Smt. Chandrakanta, The argu- 
ment proceeds that as proceedings for 


determination of ceiling area with re-]. 


gard to the Chandrakanta’s case were 
pending in 1969, it means that in 1969, 
on her death, she wes succeeded by the 
petitioners and therefore the land must 
be taken to be in the Khatedari of the 
petitioners with the result that the ceil- 
ing area should be determined with res- 
pect to each one of the petitioners sepa- 
rately and not as has been done by treat- 
ing the whole land to be of Smt. Chan- 
drakanta alone. 


5. Section 30-C of the old law de- 
fines the extent of ceiling area which 
may be held by a family consisting of 5 
or less than 5 members with a proviso 
for additional land, in case the members 
of the family exceeds 5. Section 30-E of 
the old law lays down that no person 


’ 


shall as from a date, rotified by the State ah 


Government in this behalf, continue to 
hold or retain’ his possession in any 
capacity and under any tenure whatso- 
ever land in excess cf ceiling area ap- 
plicable to him. It is common case that 
the date notified undar S. 30-E of the 
old law, is April 1, 1966. Sub-sec. (2) of 
S. 30-E directs every person to give a 
report of land in excess of ceiling area 
held by him and requires him to sur- 
render such excess land to the State 
Government; sub-s, (3) of S. 30-E pro- 
vides a penalty against the persons who 
fail intentionally to make a report or 
surrender the land. Sub-section (4) of 
Sec, 30-E of the old law ‘provides that 
any person retaining possession of the 
land in excess of ceiling area, shall be 
deemed to be a trespasser: and sub= 
sec. (5) of S. 30-E lays down that all 
lands coming to the State Government by 
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surrender under sub-s. (2) or by eject- 
ment under sub-s. (4) shall vest in it free 
from all encumbrances, Mr. Garg seeks 
to support his argument by relying upon 
Dadarao v. State of Maharashtra, AIR 

y 1970 Bom 144. In that case, land was 
held by one Parvati Bai on January 26, 
1962, which was the appointed date un- 
der: the Maharashtra Agricultural Lands 
(Ceiling of Holdings) Act, 1961, She had 
submitted a return and enquiries were 
being held, when she died on Sep. 3, 
1963. Before her death, she had, by a 
will, given these lands to the writ peti- 
tioners and it was claimed before the 
Deputy Collector that the surplus area 
will have to be determined, not on the 
basis of the land having been held by 
Parvati Bai, but on the basis that the 
writ petitioners had succeeded to the 
land. 


y 6. Section 4 (1) of the Maharashtra. Act 
prohibited person from holding a lan 
in excess of the ceiling area as determin- 
ed in the manner provided for in the 
Ceiling Act. Sub-sec. (2) of S. 4 provid- 
ed that land held by a person in excess 
of ceiling area, shall be deemed to be 
surplus land. The Bench took the view 
that the ceiling area is to be determined 
by a competent authority with respect 
to a person and it is only when posses- 


sion has been taken of the land 
that it vests in the State Gov- 
ernment, and therefore, till such 
vesting ‘takes place, the owner 


enjoys all the facilities without any let 
or hindrancés.except that he cannot 
transfer the land. It also held that holder 
-of land is not divested of land on Janu- 
y ary 26, 1962. It also held that as ceiling 
has to be determined with respect to a 
person, it means that if a person dies 
after having fled a return, then the de- 
termination of ceiling area would be with 
respect to that person who is alive on 
January 26, 1962 as heir though it found 
no provision in the Ceiling Act for sub- 
stitution of legal representatives, It held 
that Ceiling Act contemplates a person 
who is alive not only on January 26, 
1962, the appointed day, but at the time 
of starting of ceiling till the acquisition 
made by the Collector under S. 21 of the 
Ceiling Act. According to this decision, 
therefore, if after a return has ‘been 
filed, but before the determination of 
ceiling area by the Collector, that per- 
son dies, the surplus land has to be de- 
termined not with respect to area on the 
appointed day but as having been held 
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by his heirs also. This ebvieusly means 
that if the person remained alive, the 
surplus land may be of a particular area 
but would be different or in some cases 
even no surplus area in case person has 
died. Variation, according to this judg- 
ment, would remain till the matter was 
finally determined by the Callector. No 











case do support somewhat the eanten- 
tion made by Mr. Garg. But, with res- 
pect, we are not persuaded that this. case 
lays correct law, in any case old law 
is clear that surplus area must be deter- 
mined with respect to a notified date 
and cannot remain im a state of flux. H 
appears to us that when S. 30-E says 
that no person shall as from April 1 
1966, the date notified, continue to hold 
or retain any land in excéss of the ceil- 
ing area, it is a mandate of the Legisla- 
ture that the determination of surplus 
area has to be determined with refer- 
ence to a fixed date and cannot continue 
to vary. A fiction has been created and 
therefore the date cannot be advanced 
beyond the notified date by the fortur- 
ous circumstance of the death of a per- 
son, Even if a persan bas died subse- 
quent to the notified date, by virtue aii 
legal fiction, determination must proceed). 
with reference fo a notified date only. 
It must be appreciated that the L=gisla- 
ture wants all areas im excess of ceiling 
to be treated as surplus amd to accept 
any argument of variation and constant 
changing of this date will defeat the 
purpase of the legislation, which has its 
purpose, the social amelioratiom of the 
landless and is im fulfilment of thz cam- 
stitutional mandate to give social and 
economic justice ta the underprivileged. 
We are fortified in this view whem we 
find that the interpretation givem to the 
Maharashtra Act by Dadarao’s case (AIR 
1970 Bom 144) has however mot beem 
accepted by the Supreme Court mm 
Raghunath Laxman v. State of Maha- 
arshtra (AIR. 1971 SC 2137). That was 
also a case under the Maharashtra Ac“. 
Under S. 6 of the Act, if a family con- 
sists of members exceeding 5, such 
family is entitled to hold the land ex- 
ceeding the ceiling area to the exent of 
one-sixth of the ceiling area foc each 
member in excess of 5. In the proceed- 
ings for determination of ceiling area, 
the land holders had claimed to include 
in the family 3 persons who had been 
born after Jan. 26, 1962, the appointed 
day. The argument before the Supreme 
Court was that as prior to the determi- 
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nation by the’ Collector, three more per- 
sons had been born even though after 
Jan. 26, 1962, i.e. the appointed day, 
they must be included in the defi- 
nition of family. The Supreme Court 
examined the scheme of the Act and ob- 
served that (at p. 2142),— 

“The scheme of the Act seems to be to 
determine the ceiling area of each per- 
son (including a family) with reference 
to the appointed day. The policy of the 
. Act appears to be that on and after the 
appointed day no person in the State 
should be permitted to held any land in 
excess of the ceiling area as determined 
under the Act and that ceiling area 
would be that which is determined as on 
the appointed day. Therefore, if there 
is a family consisting of persons ex- 
ceeding five in number on January 286, 
1962, the ceiling area for that family 
would be the basic ceiling area plus 1/6th 
thereof per member in excess of the 
number five. The ceiling area so fixed 
would not be liable to fluctuations with 
the subsequent increase or decrease in 
the number of its members, for, there is, 
apart from the explicit language of Ss. 3 
and 4 no provision in the Act providing 
for the redetermination of the ceiling 
area of a family on variations in the num- 
ber of its members. The argument that 
every addition or reduction in the num- 
ber of the members of a family requires 
redetermination of the ceiling aréa of 
such a family would mean and almost 
perpetual fixation and re-fixation in the 
ceiling area by the revenue authorities, 
a state of affairs hardly to have been 
contemplated by the legislature. The 
argument would also mean that .where 
a surplus area is already determined and 
allotted to the landless persons such area 
would have to be taken back and given 
to a family, the number of whose mem- 
bers subsequently has augmented by 
fresh births.” 


After referring to Ss, 12 and 21, the 
Supreme Court further observed that 
except that in those cases the scheme of 
statute is that ceiling area has to be as- 
certained with reference to the state of 
affairs existing on the appointed day. 
Their Lordships accepted the interpreta- 
tion given in State of Maharashtra v. 
D. N. Deshmukh, AIR 1970 Bom 115, and 
differed from a contrary view expressed 
- by some of the other Bombay cases. In 
D. N. Deshmukh’s case it was held that 
(at p. 117),— 

"The provision requiring the Collector 
or Enquiry Officer to determine the total 
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land possessed by the family on the date 
enquiry is made has no relevance in de- 
termining the date with reference to 
which the entitlement, that is, the quan- 
tity of the land that the family can re- 
tain, or the limit of ceiling area upto 
which it can hold land is to be found. 
The right to land and the limit to which 
it can be held can be never made 
to depend on the exigencies of time when 
enquiries are held or orders are passed. 
Neither births nor daaths during en- 
quiry but subsequent to the appointed 
date, i.e- 26th January 1962, will affect 
the determination of the ceiling area in 
a family.” 

In our view, when the legislature says 
that na person shall hold land in excess 
of ceiling area with respect to a notified 
date, that intention cannot be allowed to 
become non-existent and of no effect by 


augments of events which may super-|. 


vene subsequent to that date. The ques- 
tion of holding an enquiry is also a pro- 
cedural matter to determine whether the 
declaration given by a person is correct 
or not. But the relevant date, with res- 
pect to ceiling area, has been determin- 
edby the Legislature. The notified date 
cannot and does not fluctuate. In Banshi- 
dhar v. State (1976 WLN 564): (AIR 1977 
Raj 46), it has been held that the proce- 
dure to determine the quantum of sur- 


plus area does not affect the rights. 


created in favour of the State, and that 
as soon as the exact amount of sur- 
plus land is determined, the right of the 
Government to take such land would 
relate back to the point of time when 
the right was actually created by law in 


favour of the State. The Bench also held. 


that the obligation not to retain land in 
excess of ceiling area arises from the 
time prescribed under sub-s. (2) of Sec- 
tion 30-E of the old law and from that 
date the rights of the State are perfect- 
ed and cannot thereto be called inchoate 
rights. Mr, Garg seeks to distinguish this 
by urging that the point before the Full 
Bench was different. That no doubt is 
true, but the observations of the Full 
Bench as to the factum of the date with 
reference to which the ceiling area has 
to be determined, stated in so clear 
terms are in accord with our view and 
scheme of the old law. 


7. The next case referred to by Mr, 
Garg is Chet Singh v. State of Punjab 
(AIR 1973 Punj & Her 55). In that case, 
it was held that as the vesting of the 
surplus Land with State only takes place 


md 
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when possession of the land is taken and 
therefore if before possession is taken 
of the land, the land-holder has died 
leaving his legal heirs, the surplus area 
has to be determined with respect to the 


ø shares of the heirs. It is apparent that 


this case was decided on its own facts 
and provision of law which is different 
from our provision of law applicable 
here, and the case is therefore distin- 
guishable. 


8. The Board of Revenue has rightly 
held that since Smt, Chandrakanta was 
the recorded Khatedar on April 1, 1966, 
and was alive on the said date, her ceil- 
ing case had to be assessed with respect 
to this date. The Board has also further 
correctly held that the applicants, if in- 
deed they are heirs, could only succeed 
to the extent of the land she was lefi 
with up to the ceiling and no other land. 
But the direction of the Board that the 
proceedings under the escheat Act may 
be started, is difficult to appreciate. It 
will be seen from the order of the Addi- 
tional Collector dated May 26, 1972, that 
he has accepted them as the heirs of 
Chandrakanta. Not only that, in the reply 
filed by the State, it is mentioned that 
after the death of Chandrakanta, pro- 
ceedings under the escheat Act were 
started, which and the Additional Col- 
lector, by his order of May 26, 1972, 
found the petitioners to be the legal re- 
presentatives of deceased Chandrakanta. 
Now, if in proceedings under the Escheat 
Act, the petitioners have already been 
recognised as legal representatives of the 
deceased Chandrakanta, the direction 


. given in the Board’s decision is not un- 


derstandable and cannot be upheld. This 
direction is separable from the rest of the 
order of the Board and is set aside. The 
rest of the judgment of the Board is not 
open to any exception and the writ peti- 
tion with regard to that fails. There will 
ibe no order as to costs. 

Order accordingly. 
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M/s. Nehru Motor Transport Co-opera- 
tive Society Ltd, Jodhpur, Petitioner v. 
The Deputy Registrar, Co-operative So- 
cieties, Jodhpur and others, Respondents. 

‘Civil Writ Petn. No. 1829 of 1976, D/- 
1-3-1977. 
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(A) Constitution of India, Art. 226 — 
New plea — Question of jurisdiction — 


Plea not taken before Tribunal — Can- 
not be allowed to be raised. 


It is well settled that a question not 
raised before the Tribunal cannot be 
taken for first time in proceedings under 
Art. 226, A question of jurisdiction can- 
not be allowed to be raised on a petition 
under Art. 226 when no objection as to 
the jurisdiction had been taken before 
the Tribunal whose order or proceedings 
are being challenged. (1914) 1 KB 608, 
Rel. on. Case law referred. (Para 5) 


(B) Rajasthan Co-operative Societies 
Act (13 of .1965), S. 123, Expln. — Inter- 
pretation of — Words “S. 97” must be 
taken to mean “S. 96”, otherwise the 
provision would become nugatory — 
Award by consent of parties — Appeal 
before Tribunal — Not maintainable. 
(Interpretation of Statutes), 

The intention of the legislature has 
primarily to be gathered from the lan- 
guage used. A construction which re- 
quires for its support, addition or sub- 
stitution of words or it relates in re- 
jection of words as meaningless, has to 
be avoided. It is not competent to any 
Court to proceed upon the assumption 
that the Legislature has made a mistake. 
The Court cannot, therefore, add Legis- 
lature’s defective phrasing of an Act or 
add and amend or, by construction, make 
up deficiencies which are left in the Act. 
Even where there is a casus omissus, it 
is for others than the courts to remedy 
the defect. But that does not imply that 
the Court can overlook what is nothing 
but a printing error. It is well settled 
that where the literal meaning of -the 
words used in a section would manifest- 
ly defeat its object by making it mean- 
ingless and ineffective, it is legitimate 
and even necessary to adopt the rule of 
literal construction so as to give it a 
meaning and make it effective and ope- 
rative. Craies on ‘Statute Law’ 6th Edn. 
Pp. 30, 106, 107; (1886) 11 AC 627 (PC); 
AIR 1953 SC 148, Rel. on. Case law re- 
ferred. (Paras 9, 19) 


At times the intenion of the legisla- 
ture is clear but the unskilfulness of 
draftsman in introducing certain words 
in the statute results in apparent ineffec~ 
tiveness of the language. Since courts 
strongly lean against reducing a statute: 
to a futility, it is permissible in such 
cases to reject the surplus words to make 
the statute effective and workable. 
‘ (Para 11} 
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The words “Section 97” in Sec. 123 of 
the Act must, therefore, be taken to 
mean ‘Section 96’, otherwise the provi- 
sion would become nugatory. Adopting 
that construction was more in conson- 
ance with a reason or justice. Therefore, 
an appeal to Co-operative Tribunal 
against an award passed by consent of 


parties, was not maintainable under 
S. 123. (Para 11) 
(C) Evidence Act (1872), S. 115 — 


Estoppel by conduct — What amounts to. 

Where after the expiry of period for 
making award, the petitioner without any 
objection continued to participate in pro- 
ceedings before the arbitrator, it must 
be presumed that the petitioner by his 
conduct acquiesced in the proceedings 
before the arbitrator and must be pre- 
sumed to have consented to an extension 
of time. He was estopped by his conduct 
from questioning the validity of award 
on the ground that it was made after the 


expiry of stipulated period, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1531 7 
AIR 1970 SC 1108 10 
AIR 1970 SC 1525 7 
AIR 1960 Raj 105 7 
AIR 1959 SC 198 10 
AIR 1958 SC 56: 1958 Cri LJ 228 10 
AIR 1957 Madh Pra 58: 1957 Cri LJ i 
AIR 1954 SC 202 10 
AIR 1954 Bom 202 7 
AIR 1954 Raj 214: 1955 Raj LW 95 7 
AIR 1953 SC 148 8, 9 
AIR 1953 Raj 193 7 
AIR 1952 Raj 184 7 
AIR 1950 PC 81 10 
1923 All ER 463 10 
(1914) 1 KB 608: 83 LJKE 528 6 
(1886) 11 AC §27:55 LJ PC 69 11 


M. Mridul, for Petitioner; K. N. Joshi, 
for Respondents. 

ORDER:— This writ petition by M/s. 
Nehru Motor Transport Co-operative So- 
ciety Ltd., Jodhpur, is directed against 
an order of the Rajasthan State Co-ope- 
rative Tribunal, Rajasthan, Jaipur, dated 
29-7-1976, rejecting an appeal preferred 
by it under S. 123 of the Rajasthan Co- 
operative Societies Act, 1965 {hereinafter 
referred to as ‘the Act’) on the ground 
that it was not maintainable, and that 
dated 12-11-1976 dismissing an applica- 
tion for review preferred by it. 

2. Respondent No. 4 Ramchandra, 
who is a member of the petitioner so- 
ciety, raised a dispute under S, 75 of 
the Act claiming that a sum of Rupees 
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16,143.50 p. was due to him from the 
Society. In his statement of claim, the 
respondent No. 4 asserted that various 


sums were deposited by him with the 
Society in his own name and in the 
name of his relations. In its writter 
statement, there is an admission by the 
Society of these allegations, though it 
pleaded that the claim having been pre- 
ferred beyond the period of limitation 
prescribed therefor, the claim should 
not be entertained. The sole arbitrator 
by his award dated 5-1-1976 decreed the 
claim. The Rajasthan State Co-operative 
Tribunal, Jaipur, by its order dated 29-7- 
1976 dismissed the appé@al filed by the 
petitioner holding that the award being 
by consent of the parties, the appeal was 
not maintainable. Thereupon, the peti- 
tioner preferred a review on the ground 
that Explanation to S. 123 incorporates 
by reference S. 97 of the Code of Civil 
Procedure and not S, 96 and, therefore, 
5. 96 (3) of the Code was not applicable, 
so as to preclude the appeal. The Tribu- 
nal by its order dated 12-11-1976, how- 
ever, rejected the contention. 


3. The order of the Tribunal was asr 
sailed on several grounds, namely, (i) 
the Court is not entitled to read words 
into a section and, th®refore, the Tribu- 
nal was in error in reading S. 96 in Sec- 
tion 123, (ii) the jurisdiction of the Arbi- 
trator under S. 75 {1} (b) is confined to 
settling disputes between a member and 
Society. Admittedly, seme of the amounts 
claimed belonged to others who were 
not members of the Society and, there- 
fore, the award was nullity, (iii) the 
Arbitrator having failed to render the 
award within the period of three months 
as fixed in the letter of appcintment Ex. 
13, the award was illegal and void and, 
therefore, cannot be acted upon. There 
is, in my view, no substance in any of 
these contentions. 


4. None of these points were ever 
raised at any stage of the proceedings 
before the Tribunal or the Arbitrator. 


5. It is well settled that a question 
not raised before the Tribunal cannot be 
taken for the first time in proceedings 
under Art. 226 of the Constitution. In 
the matter of issue of = writ of certiorari, 
the High Court exercises a special juris- 
diction and not ordinary jurisdiction and 
that a question of jurisdiction cannot be 
allowed to be raised cn a petition when 
no objection to the jurisdiction had been 
taxen ‘before the Tribunal whose order 
or proceedings are being challenged. 


A.L Re 


a 
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6. In the case-of the King v. Williams; 
Ex parte Philips (1914) 1 KB 608, where 
a man applied for a writ of certiorari to 
quash an order made by Justices on the 
_ground that one of the Justices was an 
” interested party, it was held that the ap- 
plicant was not entitled to the writ ex 
debito justitiae because knowing the dis- 
qualification he had chosen to stand by 
during the hearing before the Justice 
‘without taking any objection. Channell, 
J., pointed out:— 

"No objection was taken to the juris- 
diction of the Court below at the hear- 
ing before that Court; that being so, it 
is the rule of this Court not to grant a 
writ of certiorari except upon an affida- 
vit which negatives knowledge on the 
part of the applicant when he was be- 
fore the Court below of the facts on 
which he bases his objection. That rule is 

“established on good grounds, It applies 
equally whether the objection is on 
grounds which make the act of the justi- 
ces voidable or void.” 


He then observed at page 614;— 

“A party may by his conduct preclude 
himself from claiming the writ ex debito 
justitiae, no matter whether the proceed- 
ings which he seeks to quash are void or 
voidable. If they are void, it- is true that 
no conduct of his will validate them; 
‘but such consideration do not affect the 
principles on which the Court acts in 
granting or refusing the writ of certi- 
orari. 


This special remedy will not be grant- 
ed ex debito justitiae to a person ‘who 
fails to state in his evidence on moving 

- for the rule nisi that at the time of the 
proceedings impugned he was unaware 
of the facts on which he relies to im- 
pugn them. By failing so to do a party 
grieved precludes himself from the right 
to have the writ ex debito justitiae and 
reduces his position to that of one of the 
public having no particular interest in 
the matter. To such a one the granting 
of the writ is discretionary.” 


7. This case and other English cases 
in the same line have been followed by 
many High Courts in India: Gandhinagar 
Motor Transport Society v. State of 
Bombay, AIR 1954 Bom 202, Ambaram 
Kaluram Kulmi v. Gumansingh Ramji, 
AIR 1957 Madh Pra 58, Prem Lata Agar- 
wal v. Lakshman Prasad Gupta, AIR 1970 
SC 1525 and Bachan Singh v. Gauri 
Shankar Agarwal, AIR 1971 SC 1531. The 
decisions in Raghunandanlal v. State of 
Rajasthan, AIR 1952 Raj 184, Dholpur 
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Co-operative Transport and Multipur- 
poses Union Ltd. v. Appellate Authority, 
AIR 1953 Raj 193, Barkatali v. Custodian 
General of Evacuee Property of India, 
1955 Raj Lw 95: (AIR 1954 Raj 214) and 
Badridass: Kanhaiyalal v. Appellate Tri- 
bunal of State Transport Authority, 
Rajasthan, AIR 1960 Raj 105 are distin- 
guishable. 


8. Even on merits, the petitioner has 
no case, It is true that the Court cannot 
read a word into a section unless it is 
absolutely necessary to do so. It is said 
that the Court cannot add or mene and, 
by construction make up deficiencies 
which are left there. It is, therefore, 
urged that it would be contrary to all 
rules of construction to read S. 96 in 
place of S. $7, in S. 123 of the Act. In 
support of the contention, reliance is 
placed on the decision of the Supreme 
Court in Nalinakhya Bysack v. Shyam 
Sunder Haldar, AIR 1953 SC 148. 


9, There can be no dispute with the| 
proposition that the intention of the 
legislature has primarily to be gathered 
from the language used. A construction 
which requires for its support, addition 
or substitution of words or it relates in 
rejection of words as meaningless, has 
to be avoided. Thus in Nalinakhya By- 
sack v, Shyam Sundar Haldar AIR 1953 
SC 148 (supra) their Lordships held that 
phraseology used in a section, cannot be 
altered. It is not competent to any Court 
to proceed upon the assumption that the 
Legislature has made a mistake. The 
Court cannot, therefore, add Legislature's 
defective phrasing of an Act or add and 
amend or, by construction, make up defi- 
ciencies which are left in the Act. Even 
where there is a casus omissus, it is for 
others than the Courts to remedy the 
defect. 


10. But that does not imply that the 
Court can overlook what is nothing but 
a printing error. It is well settled that 
where the literal meaning of the words 
used in a section would manifestly defeat 
its object by making it meaningl2ss and 
ineffective, it is legitimate and even ne- 
cessary to adopt the rule of literal con- 
struction so as to give it a meaning and 
make it effective and operative. See: 
Food Controller v. Cork, 1923 All ER 463; 
Ramkissendas Dhanuka v. Satyacharan 
Law, AIR 1950 PC 81; Raj Krushna Bose 
v, Vinod Kanungo, AIR 1954 Sc 202; 
Ramaswamy Nadar v. State of Madras, 
AIR 1958 SC 56; Siraj-ul-Hagq v. Sunni 
Central Board of Waqf, U. P., ATR 1959 
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SC 198 and Champa Kumari Singhi v. 
Member, Board of Revenue, West Bengal, 
AIR 1970 SC 1108. 

11. Explanation to S. 123 of the Act 
reads: 

“Explanation— The Tribunal hearing 
an appeal under this Act shall exercise 
all the powers conferred upon an appel- 
late Court by S. 97 and O, XLI in the 


First Schedule to the Code of Civil Pro- 


cedure, 1908.” 

The words ‘S. $7’ in S. 123 must, there- 
fore, be taken to mean 'S. 96’, otherwise 
the provision would become nugatory, 
The Tribunal was, therefore, right in 
adopting that construction which was 
more in consonance with a reason or 
justice. At times the intention of the 
legislature is clear but the unskilfulness 
of draftsman in introducing certain words 
in the statute results in apparent in- 
effectiveness of the language. Since 
courts strongly lean against reducing a 
statute to a futility, it is permissible in 
such cases to reject the surplus words to 
make the statute. effective and workable: 
Salmon v. Duncombe, (1886) 11 AC 627 
(PC). Crai¢s on ‘Statute Law’, 6th Ed, 
p, 30, observes,— 

“Ignorance is more ofien displayed in 
private members’ Bills than in those. ori- 
ginating in government departments. It 
is, however, a very serious matter to 
hold, that where the main object of a 
statute is clear, it shall be reduced to a 
nullity by the draftsman’s unskilfulness 
or ignorance of law. It may be necessary 
for a court of justice to come to that con- 
clusion, but their Lordships hold that no- 
thing can justify it except necessity, or 
the absolute intractability of the langu- 
age used.” 

Again, at pp. 106-7, 

“It is a canon of construction that, if 
it be possible, effect must be given to 
every word of an Act of Parliament or 
other document, but that if there be a 
word or a phrase therein to which no 
sensible meaning can be given, it must 
be eliminated”. í 
x x x x x 

“The question at times arises whether, 
admitting a statute to have a certain in- 
tention, it must, through defective draft- 
ing or faulty expression, fail of its in- 
tended effect or whether necessary alte- 
rations may be made by the court. The 
rule on this subject laid down in the 
Privy Council in Salmon v. Duncombe.” 
The first contention, therefore, fails. 

12. Respondent No, 4 Ramchandra in 
his claim asserts that the moneys stand- 
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ing to credit of several of his relations 
in the books of the Society, belong to 
him. In its written statement, the So- 
ciety has admitted these allegations. 
There is on record a notice of demand 
served by respondent No. 4, 
that the moneys which belong to him, 
were due and payable to him. In res- 
ponse to the notice, the Administrator 
appointed for the Society, executed a 
receipt in favour of the respondent No. 4, 
acknowledging its liability to pay the 
amounts to him. That is not all. There is 
also on record, an audit report showing 
that the amounts borrowed by the So- 
ciety from the respondent No. 4, were 
still outstanding. It would thus be clear 
that these amounts, though standing in 
the name of others, i.e, the relations of 
the respondent No. 4, were, in fact, bor- 
rowed from him. This is, therefore, not 
a ease where there was a dispute be- 
tween the Society and non-members, but 
it was a dispute between the Society and 
a member. The matter, therefore, clearly 
fell within the purview of S. 75 of the 
Act. The Arbitrator, therefore, had juris- 
diction to make the award. The second 
contention must, therefore, also fail.. 


13. It is true that the Deputy Regis- 
trar, while appointing the arbitrator, 
had directed him to make an award with- 
in a period of three months. After the 
expiry of the stipulated period, the peti- 
tioner without any objection continued 
to participate in the proceedings before 
the arbitrator, Thus, it must be presum- 
ed that the petitioner by hie conduct ac- 
quiesced in the proceedings before the 
Arbitrator. It must be. presumed to have 
consented to an extension of time. 
validity of the award cannot, therefore, 
be challenged. 

14. The writ petition, therefore, fails 
and is dismissed. There shall be no 
order as to costs. 

Petition dismissed. 
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Rajasthan State Road Transport Cor- 
poration, Jaipur, Petitioner v, Kalawati 
and others, Non-Petitioners. 


Civil Revn. Petn. No. 379 of 1975, D/- 
§-2-1977.* 


*(Against order of Motor Accident Claims 


Tribunal (Dist. J.), Pali, D/- 29-5-1975.) 
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Civil P. C. (1908), S. 115 — “Court 
subordinate to High Court” -——- Motor 
Accident Claims Tribunal is not a Court 
subordinate to High Court — Revision 
against order of such Tribunal not main- 
2 tamable — AIR 1972 Madh Pra 125, Dis- 
sented from, (Motor Vehicles Act (1939), 
S. 110). i 

Claims Tribunal constituted under 
S. 110 of the Motor Vehicles Act is not 
a Civil Court subordinate to the High 
Court within the meaning of S. 115 of 
the Civil P. C. and a revision against the 
order of such Tribunal is not maintain- 
able. AIR 1972 Madh Pra 125, Dissented 
from: AIR 1974 Raj 55, Foll, (Para 6) 

Even otherwise the impugned order of 
the Claims Tribunal permitting party to 
adduce secondary evidence does not fall 
within the ambit of any of the clauses 
of S. 115 and hence the order could not 
be revised. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1974 Raj 55: 1974 Acc CJ 79 4 

AIR 1972 Madh Pra 125:1971 Ace CJ 
372 4,5 
R. N. Munshi, for Petitioner; P. R. 

Choudhary, for Non-Petitioners. 

ORDER :— This revision application is 
directed against an order of the Motor 
Accidents Claims Tribunal (District 
Judge), Pali dated May 29, 1975. 

2. The relevant facts giving rise to 
this revision application may briefly be 
stated as under. The non-petitioners 
Nos. 1 to 9 filed a petition claiming com- 
pensation to the tune of Rs. 3,68,000 
against the petitioner and non-petition- 
ers Nos, 10 and 11. It was alleged in the 
„petition that on 16-4-1969 deceased Dr. 
Ganesh Dutt Nagar was going to Jalore 
from Jodhpur in his Ambassador Car 
bearing registration No. RJW 684. About 
two furlongs from Sanderao between 
mile stone Nos. 134-1 and 134-2 the 
Motor Bus No. RJL 7259, which was 
driven by non-petitioner No. 11 Ismal- 
uddin and was owned by the petitioner 
namely the Rajasthan State Road Trans-~ 
port Corporation, Jaipur, dashed against 
the Ambassador’ Car. According to the 
non-petitioners Nos, 1 to 9 the accident 
took place on account of rash and negli- 
gent driving of the driver Ismaluddin. 
As a result of the accident Dr. Ganesh 
Dutt Nagar died on the spot and the Am- 
bassador car was smashed. This petition 
was opposed by the petitioner. The peti- 
tioner totally denied that the accident 
was caused by the driver Ismaluddin. It 
was also denied that the bus dashed 
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against the Ambassador car belonging to 
Ganesh Dutt Nagar. According to the 
petitioner the petitioners bus did noi 
meet with any accident whatsoever on 
the fateful day. A report was made 
about the- accident to the police. The 
latter seized the bus bearing registration 
No, RJL 7259 on 26-4-1969. In proof of 
the fact that this very bus was involved 


in the accident the police seiz- 
ed certain articles at the time 
of the seizure of the Bus. The 


police sent those articles to the Forensic 
Expert for his examination. It so appears 
that the articles sent to the Forensic La- 
boratory were not received back. The 
non~petitioners numbers 1 to 9 ronse- 
quently moved an application praying 
therein that they may be permitted to 
produce secondary evidence in regard to 
the existence and condition of the said 
articles, The court vide impugned order 
dated 29-5-75 allowed the application. If 
is against this order that the present re- 
vision petition has been filed. 


3. I have heard learned counsel - for 
the parties and gone through the record 
of the case. 

4. A preliminary objection has been 
raised on behalf of non-petitioners Nos. 
1 to 9, that this revision application is 
not entertainable by this Court as the 
Motor Accidents Claims Tribunal is not 
subordinate to the High Court. In sup- 
port of his contention the learned coun- 
sel for the non-petitioners placed reli- 
ance on the decision of this Court in 
Laxminarain Misra v, Kailashnarain 
Gupta, 1974 Ace CJ 79: (ATR 1974 Raj 
55). The learned counsel for the peti- 
tioner on the other hand has placed reli- 
ance on the decision of Madhya Pradesh 
High Court in Krishan Gopal v. Datta- 
trya, 1971 Acc CJ 372: (AIR 1972 Madh 
Pra 125). Hon'ble Kan Singh J. in Laxmi- 
narain Misra’s case after review of vari- 
ous authorities observed as follows:— 


“The preponderance of authority is 
thus for the opinion that a Claims Tri- 
bunal under the Motor Vehicles Act is 
a mere Tribunal and not a court within 
the meaning of the Code of Civil Pro- 
cedure.” 

5. A contrary view has been taken 
by Hon’ble Bhave J. in Krishan Gopal’s 
case (AIR 1972 Madh Pra 125). Accord- 
ing to Bhave J.:— 

“Any Tribunal constituted under any 
statute, by whatever name it is deéscrik- 
ed, would be treated as a ‘Court of Judi- 
cature’ if it is called upon to discharge 
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the judicial functions of the sovereign 
State, untrammelled by executive con- 
siderations and if in reaching its conclu- 
sion it is required to follow the well re- 
cognised judicial principles. The Claims 
Tribunal is such a Tribunal.” 

He has further held that the Claims Tri- 
bunal constituted under S. 110 of the 
Motor Vehicles Act is a Civil Court and 
a revision petition would lie under S. 115 
of the Civil P. C. against an order pass- 
ed by it in the course of proceeding be- 
fore it. 

6. I have gone through both these 
authorities and in my opinion the view 
taken by my learned brother Kan Singh 
J. seems to be correct. The scheme under 
S. 110 of the Motor Vehicles Act is en- 
tirely different. The State Government 
by notification in the official Gazette con- 
stitute Motor Accidents Claims Tribunals 
for specified areas for the purpose of ad- 
judicating the claims for compensation 
in respect of accidents involving death 
or bodily injury arising out of use of 
motor vehicles, It is permissible under 
the scheme of the said section to consti- 
tute a one-member Tribunal, Persons 
qualified for appointment as member of 
a Claims Tribunal are (a) who is or has 
been a judge of the High Court, or (b) 
who is or has been a District Judge, or 
(c) who is qualified for appointment as 
a Judge of the High Court. It is clear 
from the scheme that to be a District 
Judge is a mere qualification. It is open 
to the State Government to appoint a 
person who is a District Judge of a par- 
ticular district to be a member of the 
Claims Tribunal for such area which is 
not included in that district. Under the 
scheme it does not automatically follow 
that all claim petitions arising out of 
accidents within the limits of a particu- 
lar district must be filed before the Dis- 
trict Judge of that area. The State Gov- 
ernment can appoint a District Judge of 
another district to receive claim peti- 
tions in respect of accidents which occur 
in another district. In view of the above, 
I have no hesitation in holding that a 
Claims Tribunal constituted under Sec- 
tion 110 of the Motor Vehicles Act is not 
a Civil Court subordinate to the High 
Court within the meaning of S. 115 of 
the Civil Procedure Code. 

7. Even otherwise I am of the opin- 
ion that the impugned order does not 
fall within the ambit of any of the 
clauses of S. 115, C.P.C. 

8. The révision application is there- 
fore, not maintainable. 


Ka 


Shyam Kumar v. 


Budh Singh A.I. R. 


9. I accordingly uphold the prelimi- 
nary objection and dismiss the revision 
petition. 

Revision dismissed, 
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Shyam Kumar and others, Petitioners 
v. Budh Singh and others, Non-Peti~ 
tioners. 

Civil Revn. No, 91 of 1976, D/- 27-1- 
1977.* 

Civil P. C. (1908), 5. 9 — Jurisdiction 
-~ Revenue Court or Civil Court — Sub- 
stance of plaint decisive. (Rajasthan Ten- 
ancy Act (3 of 1955), S. 207). > 

The question of jurisdiction namely, 
whether a suit is exclusively triable by 
a revenue court or a Civil Court can 
take cognizance of it has io be decided rd 
on the allegations made in the plaint, It 
is the substance of the plaint and the 
true nature of the suit that is to ‘be seen 
to determine the question of jurisdic- 
tion. The cause of action in the present 
case is the execution of the sale-deeds 
by a third party purporting to act as a 
special attorney of the plaintiffs. It is 
this cause of action which has forced the 
plaintiffs to file the suit; the relief there- 
fore that is mainly sought is a relief of 
cancellation of the sale-deeds, and such 
a relief cannot obviously be given by a 
revenue court but can only be given by 
a Civil Court. The relief of perpetual 
injunction and others are incidental to 
the main relief, and will follow as a con- 
sequence to the finding of the Court with 
regard to the relief of cancellation of the ¥ 
sale-deeds or otherwise. Therefore, the 
suit as framed is one which is triable by 
the Civil Court and does not come with- 
in the provision of S. 207 af the Rajas- 
than Tenancy Act. Case law discussed. 

(Paras 4, 15, 16, 17) 
Cases Referred: Chronological Paras 


(1977) Civil Reference No. 35 of 1976, D/- 
20-1-1977 (Raj) 8 


1973 Raj LW 674 6 
ATR 1972 All 446 14 
AIR 1972 Raj 137: 1971 WLN 674 13 
1972 Raj LW 532 5 


(1971) Civil Revn. Pein. No. 153 of 1971, 
D/- 29-7-1971 (Raj) 10 
1963 Raj LW 323 4 
*(Against order of Prem Shanker Sukhla 
Civil J., Ganganagar, D/- 13-12-1975.) 
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(1963) Civil Revn. No. 397 of 1962, D/- 
6-8-1963 (Raj) g 

AIR 1956 Mad 670 (FB) 13 


Prem Asopa for P. C. Bhandari, for 

Petitioners; L. R, Mehta, for Non-Peti- 
Afioners. 

ORDER:— This is a revision petition 
by the defendant against the order of the 
Civil Judge dated 13-12-75 by which he 
has held that the suit is cognizable by 
the Civil Court. 

2. The plaintiff has filed a suit alleg- 
ing that he is the owner and in posses- 
sion of the suit land, It is alleged that 
the defendant No. 4 purporting to act as 
the holder of a power of attorney from 
the plaintiff has executed a sale deed in 
favour of defendants Nos. 1 to 3 of thé 
land belonging to plaintiff. It is alleged 
that defendant No. 4 was not appointed 
by the plaintiffs nor was.he the hoidez 

‘of power of attorney from the plaintiffs 
and consequently the sale deeds execut- 
ed are void, inoperative and of no effect 
and therefore they should be cancelled 
and the defendants be restrained by 
permanent injunction from interfering 
with the plaintiff's possession of the suit 
land. Defendant through an ` application 
raised the preliminary objection that the 
court-fees has not been properly paid 
and suit has not been properly valued. 
Another objection raised was that the 


suit was not triable by a civil court but- 


by a revenue court. 

3. With regard to the point of court- 
fees the trial court has held that it is a 
question of fact and no definite finding 
can be given in the absence of clear 
averment until the written statement is 
“filed and evidence has been recorded. It 
has opined that it is premature to decide 
this important question at this early stage. 
Counsel for the petitioner Mr. Asopa 
wanted to rely on S. 38 of the Rajasthan 
Court-Fees Act. Apart from what had 
been urged in the trial court I feel that 
in view of the fact that the trial court 
has taken the view that the question of 
valuation can only be decided after some 
evidence has been taken, it is not possi- 
ble for me to interfere at this stage in 
revision with this finding, of course it is 
open to the petitioner to raise the ob- 
jection on the basis of S. 38 of the Court- 
Fees Act before the trial court as the 
said question has yet to be decided by it. 

4. With regard to the second point 
the trial court has taken the view that 
it is cognizable by the civil court and 
this the petitioner challenges seriously. 
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Section 207 (1) of the Rajasthan Ten- 
ancy Act provides that all suits and ap- 
plications of the nature specified in the 
third Schedule shall be heard and deter- 
mined by a revenue court. Item No. 23-C 
in third schedule mentions suit for per- 
petual injunction. Counsel for the peti- 
tioner’s contention is that the present 
is a suit for perpetual injunction and 
therefore it is cognizable only by a re- 
venue court. It is well settled thet thel 
question of jurisdiction namely, whether 
a suit is exclusively triable by a revenue 
court or a civil court can take cogniz- 
ance of it has to be decided on the alle- 
gations made in the plaint. It is also 
further settled that it is the substance 
of the plaint and the true nature of the 
suit that is to be seen to determine the 
question of jurisdiction, If in substance 
the relief claimed is one which the re- 
venue courts alone are entitled to give 
the jurisdiction of the civil courts will 
be ousted even though it may require 
the revenue court to incidentally deter- 
mine some ancillary facts. Mr. Asopa 
relies mainly on Asala v. Narain (1963 
Raj LW 323) in which it was held that 
suits of the nature mentioned in 5. 20° 
means suits not only which squarely fall 
within the four walls of various items 
specified in the third Schedule but also 
those which may not so fall but which 
may partake of the nature thereof can 


be heard and determined by a revenu® 


court only. In that case after examining 
the substance of the plairit Modi J. came 
to the conclusion that the plaintiffs case 
is virtually for a declaration of their 
rights as tenants with respect to the 
land in suit and further for recovery of 
possession if they were found to be out 
of it. It was found that such a suit was 
covered by items 5, 7 and 8 of third 
Schedule. It was also found that the suit 
for possession was governed by S. 183 
(1) (b) of the Tenancy Act. Modi J, ex- 
pressed his diffidence in agreeing with 
an earlier decision of this Court where 
it was held that a suit for cancellation 
of a decree whether passed by a revenue 
court or a civil court is of civil natur2 
and the suit for cancellation of a decree 
passed by a rev@nue court was triable 
by a civil Court. It is however impor- 
tant to note that the decision by Modi ð. 
was given on a definite finding that 
the substance of the suit was for >osses- 
sion of the agricultural land on th= basis 
that the plaintiffs were tenants. 


5. Next case referred was Rooda Ram 
v. Rattu Ram (1972 Raj LW 532) in that 
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case also learned Judge Kan Singh J. 
found that the real cause of action is to 
whom does the field in question belong 
and the crux of the matter was that the 
plaintiff was seeking vindication of his 
own Khudkasht right in the field by the 
suit and the connected or collatere’ 
points that.will arise for consideration 
would be about validity of sale made by 
Ghisaram. In that case the field belong- 
ed to one Kashiram. Ghisaram defendant 
was his son and Ratura was his grandson 
from another son Phasaram. Ghisaram 
sold the land to Rudaram defendant, A 
suit was brought on behalf of Raturam 
minor asking for cancellation of sale- 
deed executed by Ghisaram and it was 
averred that Ghisaram has no right to 
sell the field. It will be appreciated that 
the suits thus was for a declaration that 
the sale made by Ghisaram could not 
affect the rights of plaintiff's. This was 
a challenge to a sale by a third party 
and the main relief sought was the as- 
sertion of Khatedari right by the plain- 
tiff and the relief of cancellation of deed 
was only incidental to the main plea. It 
is obviously distinguishable. 


6. In Jagan Singh v. Choteylal (1973 
Raj LW 674) the plaintiff filed a suit 
alleging that the defendant had practic- 
ed fraud and got a sale-deed executed by 
him in defendant’s favour and that the 
sale was void ab initio being in contra- 
vention of S. 42 (2) (b) of the Rajasthan 
Tenancy Act, -hereinafter to be called 
‘the Tenancy Act’ as the plaintiff was a 
member of Scheduled Tribe. It was pray- 
ed that the sale-deed be declared void 
ab initio and a decree for possession be 
given. Lodha J. held that the real and 
substantial relief is for possession of the 
land and dwelling house and that the 
Revenue Court after coming to the cdn- 
clusion that the document was void 
could grant a decree and therefore the 
revenue court alone had jurisdiction, It 
will be seen that the decision was based 
on the finding that the substance of the 
suit was for possession of the agricultu- 
ral land. It is relevant to note that Lodha 
J. observed in the said case as follows:— 


“But in a suit where the main relief 
asked for by the plaintiff is restoration 
for the possession of the property which 
is the subject-matter of the instrument, 
the question whether relief for cancella- 
tion must be asked for, could depend upon 
an answer to the other important ques- 
tion whether the instrument is void ab 
© {nitio or is voidable. If the instrument is 
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voidable and the avoidance of same is 
necessary, the relief for cancellation of 
the -instrument is indispensable and in 
that case. I have, no doubt; the revenue 
can give no relief as long as the sale 
deed is not cancelled. But the positio 
in my view would be different if the in- 
strument is alleged to be or proved to be 
void ab initio.” 


7. In that case the sale was undoubt- 
edly void because of prohibition in the 
statute and therefore the main relief for 
suit was for possession and hence triable 
by revenue court. 


8. In Civil Reference No. 36 of 1976, 
Kaluram v. Mamraj, decided on 20-1- 
1977 (Raj). Kudal J. on a consideration 
of the plaint found that the main relief 
sought for in the plaint is for restora- 
tion of agricultural holding and there- 
fore held that this relief could only be, 
granted by a revenue court. In the judg-‘ 
ment it is mentioned that the plaintiff 
had prayed for cancellation of sale-deed 
on the ground that the sale-deed was 
void. But from the judgment it is not 
clear as to what was the ground on 
which cancellation of sale-deed was 
sought. Mr. Asopa however said that in 
that case one brother had sold the pro- 
perty and the plaintiff had filed a suit for 
a declaration that the sale was not bind- 
ing on him. Apparently as the sale made 
by third party was being challenged, the 
learned Judge found that the main relief 
sought was relief for possession, obvi- 
ously such a case could be triable only 
by a revenue court. The case is clearly 
distinguishable. 


9. In Civil Revn. No, 397 of 1962," 
Bhhem Ram v. Ranjeet Singh de- 
cidec cn 6-8-1963 (Raj) by Jagat Narayan 
J. (as his Lordship then was) a suit had 
been filed for possession alleging that 
the sale by the plaintiff was void as it 
was against the provisions of S. 42 of the 
Rajasthan Tenancy Act as the defendant 
was already in possession of land which 
together with the land so transferred 
exceeded the ceiling area applicable to 
the defendants. The learned Judge held 
that the relief of cancellation of sale- 
deed was redundant and the only relief 
claimed was a relief for possession over 
the land which was sold by the plain- 
tiff under the sale-deed and that this 
was a suit for possession of agricultural 
land governed by S. 183 of the Tenancy 
Act and hence triable by the revenue 
court. ; 
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1977 are reported in this issue. Out of' these one Judgment is J 
delivered on 13-10-1977.) See page 2255. 
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342 Notes of Cases Reported from February to November 1977 
— Out of these ` 


AY 
È>, 


| 
ml 
A 
l 


90 Cases are AO Reported by any Journal so far. ‘ 
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MODE OF cITATION: — A. I. R. 4977 NOC 384 (Him. Pra). a 
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